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Hacaos: THCTUTYLUMOHAJIHA 3AILITUTA JbYICKUX ITPABA
(CA IIOCEBHUM OCBPTOM HA MHCTUTYLINJY OMBY/JICMAHA)
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u obOjammema. OBO je MoApazyMeBalIO MPUMEHY CIOKEHOT METOJIOJIOMIKOT MOCTYIIKa
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€BPOIICKHUX MHTErpalyja, Koje MpOMOBHIILY JbyACKa IIPpaBa Ka0 OCHOBHY BPEIHOCT U causa

sine qua non CBUX JaJbUX BHJI0BA MHTETpAIlH]a.

3HavajaH /€0 paja mocBeheH je 3alTUTH JbYACKHMX IpaBa Ha MOApYYjy OuBIIE
JyrocnaBuje u noce6Ho Penybnnke Cpouje. ITutama u nmpoOneMu oBe Kateropuje cy
noceOHO aKTyelTHH y OBOM pernoHy 3amagHor bamkana, ma je yromuko Behu 3Hauaj

HCTpaXKUBamba Koja Cy yUUbECHA Y JUCEPTAIIH]H.
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Title: INSTITUTIONAL PROTECTION OF HUMAN RIGHTS WITH SPECIAL
EMPHASIS ON THE OMBUDSMAN INSTITUTION

Summary: The issue addressed in our paper is complex and significant, but has so
far not been sufficiently explored. The topic concerns both human rights in general, and

human rights institutions that provide protection of human rights.

It generally deals with the set of those questions that directly concern human being
and his or her self-realization in society, the answers of which were supposed to be given
in our thesis. A variety of methods have been applied, from the normative as well as the
dogmatic ones, to the statistic, comparative methods as well as those referring case studies.

Concurrently, the instruments for human rights protection are analyzed in elaborate detail.

After analyzing the way human rights are established in light of their historical
genesis, and most notably of the rights of good management in European relations, we
focused on the analysis of their universalization and especially on the work and establishing
of specialized institutions in the sphere of human rights. In this sense special emphasis is
given to the institutions of ombudsman both on a national and international level, the
method of their work and their place of the overall system of international protection de

lege ferenda.

In light of the realization of human rights and most of all rights for good management,
we offered a comprehensive analysis of the Ombudsman work. The institution’s
contribution to the successful application of the heritage of European integrations, which

promote human rights as a basic value and sine qua non of all other kind of integrations.

A significant part of the dissertation is dedicated to the issue of human rights
protection in the region of the Former Yugoslavia, and most of all, to that of the Serbian
Republic. Questions and issues of this kind are traditionally very much pertinent to the
region of the Western Balkans, which makes the results of the investigation all the more

important.
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The conclusion points out new possibilities for the promotion of human rights and

offer corresponding solutions, as the elements of future consistent protection system.

Key words: human rights and freedoms, human rights protection, international

organizations, European ombudsman, ombudsman.
Scientific area: Law
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YBO/JI

Jbyzcka npaBa u co0oie MpeICTaB/bajy BEOMa KOMIUICKCHY LIMBHIIU3AIIN]CKY TEMY,
Koja je, y Behoj uiu Mam0j MepH, IPUCYTHA Y CBUM JIPYILTBHMA KPO3 HCTOPH]Y. 3HAa4Yaj OBE
TeMe MoCeOHO ce aKTyelu3yje y CaBpeMEeHUM JAprkaBama, jep ca noehameM Opoja JbyICKUX
npasa 1 c1000/1a, y MO3UTUBHOIIPABHOM CMHCITY, OTBapa Ce HU3 MUTamba MOBOJAOM HUXOBOT
MPaKTHYHOT OcTBapuBama. [Ipenusnuje, yecto ce nopehasa Auckpenanua uaMel)y Hopma-
THBHOT ¥ CTBApHOT KaJa je pedy O OCTBAPHBaIbY JbYACKHX MpaBa M c1000/1a y BpeTHOCHOM
cmuciy. Caapikaj ¥ CMHUCA0 OBUX NMUTaba, KA0 M OATOBOPH Ha HHX, 3aXTEBajy KOHTHHYHUpA-
HY JpYLITBEHY aKTUBHOCT M Hay4YHY enadopaiujy, ma je TO ONPeeIIIo a NaXby y HallleM
paay yCMepHMO Ha OBY BpCTy UCTpakuBama. O] 0AroBopa Ha IUTama U3 oBe cepe, Haume,
YMHOTOME 3aBHCE Op3UHA U KBATUTET ,,U3IPaihe’ eBPOIICKOT HICHTHTETA, KaKo rpal)anuHa,

Ka0 OCHOBHOT APYHIITBCHOI' KOHCTUTYCHATA, TAKO W CPIICKOI APYILITBA Y LCINHU.

JenHa o1 OCHOBHUMX NMPETIIOCTABKU 3a MOTIYHHU]E€ OCTBApUBaE JbYJCKUX MpaBa U
cinoboza (jep TO je yBEeK BHILE LUJb KOME CE€ T€XH HEro peaHoCT) JeCTe YCHOCTaB/babhe
o0JIMKa ¥ MeXaHu3aMa HBHXOBE 3aIlITUTE. Y OBOM KOHTEKCTY IMOCEOHO je 3HadyajaH acleKkT
MHCTUTYLIMOHAIIHE 3aIUTUTE JbYACKUX ITPaBa U cli000/1a, y KOjeM HHCTUTYLHja OMOyIcCMaHa
uMa 3Ha4ajHo MecTo. OMOyICMaHCKa 3allITUTa JbYACKUX IIPaBa U c1000/a y CaBpeMEHUM
MPaBHUM CHUCTEMHUMA [UIAHETApHO je MPUCYTHA, 11a OTYy/1a U [I0jayaH MHTEPEC 3a IPOyUYaBabe

OBOT CHCTEMa 3aIlITUTe, OJHOCHO HHCTUTYIIMja Y KOjUMa Ce OCTBapyje.

WucTuTymmonanm3aiyja 3aTuTe JbYICKUX MpaBa M ¢1000/1a JECTe PealHOCT CaBpe-
MeHor cBeta. OTyaa u motpeda 3a aHTUIIMTIAI]OM HEKHX Pellieha y 0BOj 00J1acTH, MOCeOHO
y KOHEKIIMj1 HAIIMOHATHUX ¥ Mel)yHapOoIHUX CUCTEMA 3alITUTE JbYICKUX MpaBa 1 cl1000/1a,

Ha IIITa Ce y paay moceOHo ykasyje.



IIporec KOHCTUTYHCAbA JBYACKUX MPaBa U cl1000/1a OZIBUja0 CE Y HCTOPH]CKOM KOHTH-
HYHTETY, Ipoja3ehu kpo3 pazmuuuTte ¢asze. 300r Tora CMO CMaTpay OPaBIAHUM 1A y Pay

anoctpo(hupamMo HajBaKHU]e eIeMEHTE OBOT IPoIieca, IITO Ce OAPA3UIO0 Ha CTPYKTYPY paja.
Pan je monesmeH y fBa aena u miect riaBsa.

VY npRBOj I1aBH O] HA3UBOM ,, Y TEMEJbEHHE JbYICKHX TPaBa — pa3Boj Ueje O JbYICKHM
mpaBUMa“ JaT je CyMapHH Iperyie]] OCHOBHUX (HIO30PCKUX Heja Koje Cy yTUIaie Ha
npodumucame cxBaTama 0 JbYJACKIM IIPaBUMa U yTeMeJbehe BbUXOBOT 1MojMa. Takolhe, oBa
CXBaTamwa Cy JOMPHHEINA U PEIU3UPaby MIPABHUX MPUHIIMIIA KA0 IITO CY BlIaJJaBHHA IIpaBa
¥l TIPaBHA JIPXKaBa, T€ APYTUX MPABHUX IT0]JMOBA KOjU CE€ OCTBAPY]y Y HOJIUTUYKOM U IPABHOM
cuctemy. Y oOMMY KOjH CMO CMaTpajid IPUMEPEHUM, 00jallibeHa Cy riaBHa Guio3odcka
oJpehema HeKNX TPajHUX U YHUBEP3ATHUX BPEJHOCTU KA0 LITO j€ JbYJCKO JOCTOjJaHCTBO.
VYuumeH je NoKy1aj Aa ce y pyHKIM]JU 3alITUTE JbYICKUX IIPpaBa U ci1000/1a OCBETIN lbUXOBO

¢buno30(hcko yremebemne.

Y oxBHpY OBe INIaBe JarT je U MperJie]] Haj3HayajHUjuX MpaBHUX JOKyMEHaTa y Kojuma
Cy ujeje 0 JbYJICKUM MpaBUMa M ciaoboaama 1o0uIe HOpMaTUBHY MCKa3 U yoonuueme. Y
LIMPOKOM JTUCKYpPCY, anocTpodupaHu Cy Haj3HAuajHU]JU MPaBHU JTOKYMEHTH Y KOjUMa Cy
neduHUCaHa TIOjeNHA JbYCKa MpaBa U ci100o0/1e, MpUMepeHa OHAAIIheM CTETIEHY pa3Boja
uBHIM3aLyje. McToBpeMeHO, y OBHM JIOKYMEHTHMA j€ CaAp)KaH U OCHOB 33 CaBPEMEHO
nedrHUCake OBE KaTEropHje MmpaBa, Koja ce ImocMaTpajy y Tpu TeHepalyje: mpBa — Io-
AUTHYKA ¥ TpaljaHcka; Apyra — eKOHOMCKaA, COIMjaliHa U KynTypHa u Tpeha — mpaBo Ha
Pa3BoOj | 3aIUTHTY )KUBOTHE cpeanHe. JledrHncame JbyICKUX MpaBa u cI000a y TPaBHUM
JOKyMEHTHMa, Kao mTo cy Bennka nosessa cnobdona, [losesba o mpaBuma, Jleknapamnuja o
npaBuMa yoBeka u rpahanuna (1789), nompuneno je n1a 0BM JOKYMEHTHU MOCTaHYy TpajHE

TEKOBUHE ITUBUIIA3AIIH]E.

Opn noceOHOT je 3Havaja To Jla c€ MHCTUTYLMOHAIN3AlIMja 3alITUTE JbYICKUX MpaBa
MIOBE3Yje ca HAaCTAaHKOM OBHX JIoKyMeHarta. O0jallmbemhe HOPMATUBHOT U TO3UTUBHOIIPABHOT
HAaCTaHKa MOjeJUHUX JbYJICKUX IIPpaBa U cli000/a, Kao U carjenaBame APYIITBEHHX OKOJI-
HOCTH Yy KOjUMa je TO OCTBApEHO, YMHHWIIO HAM C€ HEOIXOJHHUM 3a pa3yMeBambe KaCHU]E

CTBApaHOI' CaBpEMCHOI' CUCTEMA IbUXOBE 3aITUTE Y KaTeFOpI/IjaJ'IHOM 1 BpCIHOCHOM CMHUCITY.

Jlpyra riaBa paja moj Ha3UBOM ,,YJjora Mel)yHapoHHX OpraHu3alyja y 3alliTUTH
JbYJICKUX TIpaBa‘“ OJIHOCH CE€ HA MHTePHAIIMOHAN3AIH]y MUTama u3 oBe chepe. [locTojame

U JIeJIoBamke MehyHapO HUX opraHu3aidja ooenexmio je XX Bek. Hacranak u paa oBux



opraHm3aiyja J00puM JeoM OITH Cy, a ¥ IaHaC Cy, YCIOBIbEHH MTOTPEOOM 3aIITUTE YOBEKA
y OJIHOCY Ha JIPYIITBO, IPEIIU3HU]E IPXKABY, Y KOjO] OH OCTBAPYje€ CBOjY UHIUBUIYATHOCT.
Jep, orpannueme apxkaBe MpaBoM (YHYTpalTlhIM U Mel)yHApOIHUM), KOj€ je ,,M3HA * ApxKa-
Be, abupMHIIIE JbY/ICKA TTPaBa U BUXOBY 3aIITUTY KA0 HAJBUIIIE CTaHAP/IE T3B. COIIH]aTHE

npxkase ([urm).

[Tponiec m3rpaame Mel)yHapoIHOT CUCTEMa 3aIlTUTE JbYJCKUX MpaBa o0jallmkeH je
aHaJIM30M pajia TOjeJMHAX OpraHa u Telia MehyHapoaHux opranu3andja. Ca moceOHOM
MaXHOM CY TPETUPAHH OOJUITH 3AIITUTE JbYACKHUX MpaBa U c1000/1a KOjU Cy MPATUIIA TeHe-
3y melyHapoiHOT oBe3uBama. [[pBoduTHe MeljyHapogHe opranu3zaiyje (peuHe KOMHUCH]e
U YIPaBHU CaBE3M) MMaJie Cy MPEBACXOJHO CKOHOMCKH KapakTep, Jla O TeK CaBpeMEHU
obnumm MelyyHapoaHor opranuszoBama ([pymTBo Hapona u MehyHaponna opranuzanuja
pana) y GoKkyc HHTEpecoBama MOCTaBWIH JbYCKa TpaBa u cia000e. CBOj MyHHU JTOPUHOC
npoOJIeMaTHIIM OCTBAPHBaMKka M 3aIITUTE JbYACKHX MpaBa M cioboja naie cy mnocrojehe
MehyyHapoiHe opranu3aimje riio0aiHorT KapakTepa (OMIITe U CIeNHjaIu30BaHe), a MPEe CBUX
Yjenumene Haryje. JlonpuHOC caBpeMeHUX Mel)yHapOJHUX OpraHu3allrja UCTPAKUBAH je&
MOCeOHO aHATM30M CHCTEMa M MEXaHW3aMa 3allITUTE JbYACKUX TMpaBa U Ci1000/a KOjH je

n3rpahuBaH M MOCTOjU y OKBHPY OpraHa M Tejia OBUX OpraHHU3aIyja.

VY oBOM Jnienty paza je 00jalrmbeHn MoCTyIak AepHHNCAaba U CapKaj TPUHIIUIIA KOjJU
ce yTBphyjy Ha HUBOY ONINTUX Mel)yHapoJHUX OpraHM3aiyja, Mpe CBUX y Y]eIumbEeHUM
Harnjama (ITapucku MpUHIMIIN), ¥ HBUXOB 3HA4a] 3a WHCTUTYIIMOHAIN3AIU]Y 3allITUTE
JbYJICKHX TIpaBa Ha HAIMOHAJTHOM HUBOY. CKpEeHyTa je aXKkha Ha TO Ha KOjU HAYHH CE BPIIU
MHKOpIIOpaIlfja HAIIMOHATHUX CUCTEMa 3alITUTE JbYJCKHX MpaBa y IUPU Mel)yHapoaHu
KOHTEKCT U Ha Mel)ycoOHy TOBE3aHOCT HAIMOHAIHUX M Mel)yHapoIHHX MexaHW3ama 3a-

IOTUTE U BHUXOBY KOMIUVICMCHTAPHOCT.

Tema Hamrer paja 3axTeBaja je u moceOHy o0pary CrelujaTi30BaHuX HHCTUTYIN]a
y GYHKIMJU 3alUTUTE JbYJCKHUX IpaBa U ci1000/1a, I/le UHCTUTYLIMja OMOyJiIcMaHa uMma
cpenuime MecTo. 300r Tora je, y Tpehoj riaBu pajaa, moj Ha3uBoM ,,CIielinjaan30BaHe
WHCTUTYIIHjE€ Y QYHKIMjU 3aIITHTE JbYACKUX IMpaBa‘, o0jallmkbeH HacTaHaK oMOyIcMaHa
U CPOJHUX MHCTUTYLM]a, T€ HAYMH EHUXOBOT JIEJIOBaka. AHATU3UPAHE CY U JAPYLITBEHE
MPETIIOCTaBKE KOje T0BOJE 10 HACTaHKA OBUX MHCTHUTYIIMja y KOjUMa Ce OCTBAPYjy 0OIHILIN
oMOyncmancke 3amrute. OBaj 00JIHK 3aIITUTE je anoCTpoupaH jep mpeacTaBiba JI0 caaa
HajKOMIUIETHU]H CUCTEM HHCTUTYLIMOHAIIHE 3aIUTUTE KOJUM je IUPOKO o0yxBaheHa 3aIlThTa

JbYJICKUX TMPaBa.



[Monazehu o coxxeHOCTH (DYHKITH]jE 3AINTHTE KOja C€ OCTBAPYj€ Y OKBUPY HHCTUTYIIN]E
oMOyicMaHa, y 1oceOHoj, YUeTBPTO]j IJIaBH pajia, Mo Ha3uBOM ,,Pa3Boj U yrnopeHOIpaBHH
nperjen HHCTUTYLHje oMOyacMaHa™, 00jallllbeH Cy €IEMEHTH OBE BPCTE KOHTPOJIE Koja
Ce OJIHOCH, TIPe CBEra, Ha paji KIIACHYHUX OpraHa yrpase (IITo je U3BOpHa (QyHKIHja OM-
Oy/JcMaHa) M 3allITUTY JbYJICKUX IpaBa JI0 KOje Ce JOILIO €BOJIYIHjOM OBE HHCTUTYIIH]E.
[Toce6Ho je HarnameHa yiora oMOyIcMaHa y OCTBapUBamwYy ,,lIpaBa Ha 100py yIpaBy*, TO
j€ OCHOBHO TOJIpYYje BEroBOT JienoBama. O0janrmeHa je 1 KOHTPOJIHA yiiora oMOyacMaHa
W y IpyruM, HeIpKaBHUM cepama IpymTBa, TAe Takohe Joja3u 0 TOBPEIe JbYIACKHX
mpaBa u motpede aa Oyny mruhena. [Ipenusnuje, yka3aHo je Ha yiaory oMOyJcMaHa u3BaH
Ip>KaBHUX OKBHpA U HA K-ETOB JIPYIITBEHU KapakTep. OMOyICMaH Jienyje U Kao He3aBHCHA
MHCTHUTYIIW]ja, 114 j€ 3aTO 00jalImheH yTUIIA] OBe HHCTUTYIM]E Ha Pa3BOj IIMBUIHOT APYIITBA.
Y 0B0j 0051acTH Cce yCrocTaBsba HU3 MOCEOHUX OTHOCA HA PeTIalliji OMOYICMaH — HEBJIAHHE
opraHu3zalyje, ITo y CaBPEMEHUM YCIIOBUMa I10CTaje IPOCTOP y OKBUPY KOjer ce OCTBapyje
3HAYajaH CerMEHT 3allITUTE JbYJCKUX MpaBa U c000/a ca HU30M creln(pUIHOCTH KOje ce

HC cycpehy Y KJIaCUYHUM BHUJIOBHUMaA OBC 3alITUTC.

[ToceOHO je aHanu3uMpaH HAcCTaHAaK WHCTUTYyLHja OMOyJCMaHa y JAp)KaBama y
TPAH3UIIM]H, MITO j¢ KapaKTePUCAIO EBPOIICKA KOHTUHEHT Y TOCIEIH0] AeeHUuju XX U
nouyetkoM XXI Beka. Jep, mpoMeHe MOJIUTHYKOT CUCTEMA y HU3Y JpKaBa y TPaH3UIIUjH,
Mely xojuma je u CpOuja, umasne Cy orpoMaH yTHUIIa] Ha TOJI0Ka] YOBEKA Y IPOMECHECHUM
JPYIITBEHUM OKOJIHOCTHMA, OJTHOCHO OJIpa3HJIe Cy C€ Ha (HE)OCTBAPEHE HETOBUX IIPaBa U

HaA4YMH BbUXOBC 3allITUTC.

[Tocebna, mera riaBa, Mo Ha3UBOM ,,EBporicku oMOyacman‘, moceeheHa je paxy
OBE MHCTHUTYILMje KOja 3ay3uMa 3HayajHO MECTO Y OKBUPY JEIMHCTBEHOI' €BPOIICKOI CH-
CTeMa 3alITHUTE JbYJICKUX MpaBa U cioboaa. [Ipoiec yBohewa oBe HHCTUTYLM]E Y TIPAaBHU
cucreM EBporicke yHHje 0J]BHja0 ce BeoMa CIopo U ca Temkohama, o uemy he y oBom ey
pana 6utu peun. [ToceGHO je 00janrmeH HCTUTYITMOHAIHY ,,0TIIOP Ha KOJU Cy HAMIa3WIN
nojequan u3BemTaju (Bokep-CMHUTOB M3BeITa] 1 ATOHHHO U3BEIIITA) ), KOjJUMa C€ eKCILIH-
LUTHO YKa3WBAJIO HA 3HAa4yaj OBOT' OOJMKa 3alITUTE HA KOMYHUTapHOM HHMBOY. MMajyhu
y BUJly Ja je U3rpajmha HHCTUTYLM]ja EBporicke yHUje npolec Koju Tpaje, JOTMYHO je Ja
noctojehu cucteM eBpoOICKUX YIPAaBHUX OpraHa HUje JIMILIEH 3Ha4ajHUX MPOIyCcTa y pary
Ha mrety rpahana. 360r Tora je HocTojame MHCTUTYLHje EBpornickor oMOyicMaHa TMPEKTHO
y GyHkmju ocTBapema npasa rpahana EBporicke yHuje Ha 100py ympaBy, IITO je Haeja

MIPUCYTHA Y Haj3HAYajHUJUM JTOKyMeHTUMa oBe 3ajeanuiie (IloBesba 0 OCHOBHUM MpaBUMa



EY, JIucaboncku criopazym). OBo je y pagy 00jalmeHo Kpo3 pyHKIHOHUCAE HHCTUTYIIH]E

EBpOHCKOF OM6y21CMaHa AHAJIM30M HBCTOBUX HAJIC)KHOCTU U KOHKPETHOT MMOCTYIIamkha.

Konayno, y mecToj riaBu, 1Mo Ha3uBOM ,,3aIITUTHUK TpaljaHa u Apyre MHCTUTYIIH]E
y 3alUTUTH JbYACKUX IIpaBa U cinoboaa y PemyGnuiu Cpbouju‘, oOpahene cy MHCTUTYyLHja
3amrutHrka rpahana Penyonuke Cpouje (OmOyncman) u cpoane uncrurynuje (IloBepeHnk
3a uHbOpMaIMje o7 jaBHOT 3Havaja U [loBepeHMK 3a 3aIITUTY paBHONMPABHOCTH) y Pemy-
6muuum CpOuju. OBe MHCTUTYILIM]E ITOCTENEHO Cy yBOheHe Y NOJIUTHYKU U PaBHU CHCTEM
Peny6iimke CpOuje mocieamux aecetak roauHa. [[peTxoqHo ¢y cTBapaHe ApyIMTBEHE U M0-
JUTUYKE MPETIIOCTaBKE Y YCTABHOM U IIPABHOM CHCTEMY, KOje Cy JIOBeJe /10 OAroBapajyhux
npoMeHa U yoOnnyaBama HHCTUTYLMje 3amTuTHuKa rpahana (OmMOyacmana) kao mocebHe u
camMoCTaJlHe MHCTHUTYIIH]€, KOja IITUTH JbYCKa rpaBa. Takole, cmaTpasnu cmo jia Tpeda mo-
ceOHO 00jacHUTH MPOLIEC YBOl)eha OBE MHCTUTYIIM]€ HA PA3IMUUTUM HUBOMMA TOJTUTUYKOT
OpraHM30Bamba, 0] JJOKAIHOT, MPEKO MOKPajUHCKOT, 10 peryOIMYKOT HUBOA, KA0 ¥ IbUXOBY
MelycoOHy capaamy y GYHKIIH]H 3aIITHTE JbYJCKUX TIpaBa u ciodoaa. OBo, moceOHo, 300T

TOT'a IITO Taj MpoLec HUje 6o JuIIeH oapel)eHnX HeJocTaTaka U KOHTPAJAUKIH]a.

[TocebHo cy objammene GpyHKIMje 3amITUTHUKA rpal)aHa Kajia Jienyje y CBOjCTBY
HAIlMOHATHE MHCTUTYIM]jE 32 3aTHTY Jbyackux npasa (NHRI), onHOCHO HammoHamHOT
npeBeHTuBHOT MexanuszMa (HITIM). OBe dyHKIH]€ je cCTeKao UCIymhaBamkeM oaroBapajyhux
mehynapoauux cranaapia u Hopmu (Ilapucku npunnmnm, ycojenu y oksupy OYH u ci.)

y 00J1acTH 3aIITHUTE JbYACKUX MIPaBa.

Pan waCcTHTYIMje 3amTuTHHKA Tpal)aHa aHaNM3WpaH je Ha OCHOBY €MITHMPH]CKUX
noka3zatesba 3a mepuoa 2009-2014. xao cryauja ciydaja (case study). Ha ocHoBy momataka
0 paJy MHCTHTYILM]j€ IPUKA3aHU CY U 00jalllibeHU MPABIX HEHOT JIeN0Baba (e(eKTH U Helo-
CTallM) ¥ YKA3aHO je Ha TO y KOjeM JIeTy CUCTEM 3aIlITUTE JbYICKUX TIpaBa He (QYHKIIMOHUIIIE,
C acrekTa (He)MoCTynama JPKaBHUX OpraHa y YdjeM paly ¢y KOHCTaTOBaHH HEJOCTAIlH,

Ha Koje je 3aIlTUTHUK rpaljaHa pearoBao u yka3ao (ymyTHO MPernopyKe, MUIIbEHhA U CIL.).

Jleo oBe riaBe nocBeheH je u AenoBamy CpOJHUX HHCTUTYIIM]a 32 3aLITUTY JbYICKUX
npaBa (IToBepenuk 3a undopmanuje o jaBHOr 3Ha4yaja U [loBepeHHK 3a 3aITUTY paBHO-
NPaBHOCTH) KOj€ 3ajeIHO ca 3alITUTHUKOM rpal)aHa YMHE WHCTUTYLMOHAIHU CHCTEM 3a-

IITUTE JbYACKUX TpaBa y Penyomumum Cpouju.

N3noxeHa CTpyKTypa paja yCJIoBUiIa je oAroBapajyhu Metomosnomky nocrynak. Hau-

Me, IPUITUKOM HeTrOBe U3pajie KOpUIINeH! Cy Pa3IuuuTH METOIH.



HopmaTuBHMM M JOTMaTHUYKUM METOAOM NpOayOJbE€HO je aHaTu3UpaH Calpikaj
noctojehux HopMu (yCTaBHUX, 3aKOHCKHX M JIp.) ¥ yKa3aHo Ha moryha Oyayha pemema
y oBoj obnactu. Kopucrehu ymopemaHompaBHU MeToJ, carjielaHa Cy peliema y pas-
JUYUTUM MPABHUM CHCTEMHMa, OCEOHO Yy AeNy pajia KOju c€ OJHOCH Ha ,,u3rpaamy
MOjeIMHUX WHCTHUTYIM]ja 3aIITUTE JbYJICKUX NpaBa, KaKo y HAIIMOHAJTHUM NPaBHUM CH-
cTeMHuMa, Tako M y mpaBy EY kako 6u ce ykazamo Ha Moryhe Oyayhe HopMupame y OBOj
cdepu. [lojennna nurtama y paay mnojapasymenaia cy NPUMEHY COIMOJIOIIKOT METoJa y
By 00jalImbeHa IPYIITBEHUX MPETIOCTaBKU KOje Cy YCIIOBHJIE HEKa MHCTHUTYIIMOHAIHA
peniema 1 MoryhHOCTH yHanpelerma 3aiTuTe JbyICKUX MpaBa. AHATUTHIKH B CHHTETHYKA
cy oOpaleHr eMIMpHjCKH MOJaly KOjU Ce OTHOCE Ha paJl MHCTUTYIH]je 3alITUTHUKA rpal)ana

y PenyGmunu Cp6uju y nepuoay 2009-2014. roaune.



JAEO ITPBU

I''TABA 1
JbYACKA IIPABA U CJIOBOJE — OIIIITU ITPUCTYII

1. YTemesbeme JbyACKHX NPaBa — pa3Boj Hjaeje 0 JbYIACKHM NIPABHUMAa

[TocmaTpaHO UCTOPUjCKH, yOUaBa ce Jja MOBOJOM JbYACKHX MpaBa U cio0o/a, y KOH-
THUHYMTETY IOCTOjJU BEJIUKU OpOj MHUTamka. Y pa3IMuUuTUM ernoxama LHUBHIN3Alllje Ha BHX
Cy JIaTH Pa3IMYUTH OJI'OBOPH y pactiony oA (puio30(ckonpaBHUX U UACOIOMIKHX JI0 TIO3H-
TUBHONPABHUX U Kpajihe mparmaTuyHux. Takolhe, TepMuH JbyicKa IpaBa KMa MHOTOCTPYKY
IPUMEHY U pa3NuuTa TyMayewa, i U3a31Ba HEJOYMHUIIE, KOje Cy YCIOBJbEHE YUNEHEHUIIOM

Jia ¢y ’uMe 00yxBaheHH pa3IuunuTH JUCKYPCH U TpaKca.

Jbyncka mpaBa U clio00/Ie Cy CI0KEHHU TIOJMOBH KOjJU UMAjy CBOj€ YTEMEJbEHE KaKO
y pa3nuyutuM Gpuiao3o0(CcKuM MnouMamumMa U MOpajly, Tako U y UCTOPUJCKU HajCTapUjUM
HpaBHUM JoKyMeHTuMa. [lojMOBH JbyACKHX MpaBa U c000aa KOMOUHY]Y ,,...[IPABO U MO-
PaIHOCT, JIECKPHIIIH]Y U IPECKPUTIIIHN]Y, @ TO YECTO TOBOJIU JI0 HECYTIACUIIA U PETOPHUUKOT
nperepuBama’”.! MHOTM TeopeTHYapH JbYACKUX TpaBa U €1000/1a HCXOIUIITE CBOjUX CTa-
BOBa Haslaze y oapehemy /a cy Jby/cKa npaBa M cl10007e UMaHEHTHHU JbYJICKO] IPUPOJIH.
Takole, cyrepuiry Be3y JbyJCKHX IpaBa ca WAEjOM HMPUPOIHOT MpaBa, MpeMa KOMe OBa
[IpaBa MpuIaajy 4oBeKy caMiuM pol)emeM 1 UNHEHUIIOM J1a je Jbyicko Ouhe. McToBpemeHo,
MICTHYE CE J1a Cy y MTUTalby eCEeHIMjalHa MpaBa 3a OJ(pKaBambe BPEIHOCTH JbYACKOTr Ouha u

OCTBapUBame JbYJICKE IIPUPOJIE U IOCTOjaHCTBA.

Moparsa 1uMeH31ja JbYICKUX MpaBa v c1000/1a opa3yMeBa MocTojame oapeheHor
MUHHMyMa CTaHJap/a Y BE3W Ca BUXOBHM OCTBAPUBAIHEM y KaTErOPHjaTHOM CMHUCIY,
cxBartajyhu Mopas Kao OIIITY MPETIIOCTAaBKY, ajld U OCHOB Ha KOME CE 3aCHHBAjy KOHKPET-

Ha MMO3UTUBHONPABHA PEIliCHha y OKBUPY MOjeTUHUX MPAaBHUX CUCTEMA.

HW3BecHoO je 1a JbycKa IpaBa 1 c1000/1e MPEeACTaBIbajy BEJIUKY TEMY jyPUCTIPYICHII]je

y OKBHpY Koje ce AeuHUIY 1 U3pa)xapajy cTBapajyhu nmpeTrnocTaBke 3a BUXOBO HOpMa-

1 K. Hdysunac, J/byocka npasa u umnepuja (nonumuuxa gunosogpuja kocmonoarumuszma), Ciry:x6eHu
rnacHuk, beorpan 2009, 35.
2 J. Donnelly, ,,Jbyzacka npaBa kao npupoana npasa‘, Ilpasuu sxcusom, 12/1996, 947.



THBHO yoOJIM4aBame. Jep, mpaBHa peliemha JbyICKHX IpaBa U clio00/1a jecy u3pa3 momMepama
01 ,,...CBPXOBHTE MIPUPOJIE Ka yMY, bory, CBETUM cIECUMa, JbYICKO]j IPUPOAHN H, Y T-ETOBO]

3aBPIIIHOj €BOJYTHBHO] €TalM, Ka Ip)KaBHUM ycTaBuMa U Mel)yHapoHOM mpaBy*.?

[TojMOBH JbYACKUX IIPaBa M 1000712 y CBOjOj KOMIUIEKCHOCTH OTBOPEHU CY 32 Pa3iu-
YUTE UAEje U TPAAUIIM]E, KOjIMa Ce N3pakaBa 0HOC YOBEKa Kao JpyAcKor Ouha (MHIUBUIYE)
W IpyIITBa y KOjeM ce Taj 0OJHOC ocTBapyje. Jbyacka nmpaBa u cino6oje, 0JHOCHO HBHUX0Ba
JPYIITBEHA IPOMOIIH]ja U OCTBAPHBAE Y U3BECHOM CMHUCITY 3HaUe 00HABJbAbE TPaIHIIH]eE,

ally ¥ aHTUIMnanyjy oyayhsocru.

1.1. Jbyocka npasa kao ¢punoszoghcka u npasna kamezopuja — nojmosno oopelerne

[Tocrojame paznMYUTHX CXBaTama O TMOjMY JbYACKUX TpaBa M cI000/a y PacroHy
o1 puo3oduje mpeko Mopasa 10 UCTOPHje U TpaBa, ynyhyje Ha 3aKJby4ak Jia He MOCTOjU
JEAMHCTBEHA OMINITa TEOPHja JbYICKUX TpaBa u cioboaa. OBe mojMoBe je Moryhe npenusauje
CEKTOPCKH 00jallImbaBaTH M JIoLUpaTH Ha oapehene obOnactu u Bpeme, 6e3 mpeTeH3uja Ha

YHHUBEP3AJIHOCT.

VY TeopujckoM CMUCITY, OCHOBHH ITpo0JieM je yTBphHBame Kputepujyma 3a ogpehupame
TIPUPO/IE U CaApKaja OBUX MOJMOBA. Y CIIOCTABJbakhEe KPUTEPH]yMa, IOPE]T MPABHOT acTeKTa,
Tpeba Aa 00yxBaTu U JbYJCKY MPUPOAY U KapaKTep CpeluHe y K0joj cyOjeKTH OCTBapyjy
CBOja IpaBa, YMMe Ce eMMMUHHIIY PAa3IUUUTa TyMauemha. 10 3Hauu Jia je OIMIITa MPEeTIo-
CTaBKa 3a MOIITOBAE M OCTBAPHUBAIHE JbYJICKUX MpaBa MUHIMYM EUXOBOT Ie(HHUCAbA,
y3 00jallbene COLUjaTHOT U MOJTUTUYKOT OKBUpPA Y KOjeM Ce KOHKpPETHA MpaBa U clo0o-
ne octBapyjy. [lomazehu o momeHyTor craBa, Koju je moTBpheH y Hayly, 1a mocrojehe
nedUHAIM]je OBUX IOjMOBA OTBapajy BHWINE MHUTamka HETO IITO JIOMPHHOCE HHUXOBOM
HpeLM3Upaky, HEKH TEOPETHYapU ce OJUTyuyjy 3a AeUuHHCambe OCHOBHUX MPETIOCTABKH

Kao OMIITUX elieMeHaTa 3a ojpehuBame MojMoBa 0 Kojuma je ped.*

HcroBpemeno, moBooM ojpehema mojMa JbyICKUX MpaBa M c1o00/1a, yKazyje ce
Ha CyNTUJIHE Pa3JIuKe Koje MOoCToje u3Mel)y kareropuja: mpupoJHUX IpaBa, MpaBa yOBeE-

Ka U JbyJCKMX IpaBa. [IpupoHa npaBa Harjamasajy yTeMeJbeHOCT Y JbYJCKO] IPUPO.H,

3 K. HAysunac, Jbyocka npasa u umnepuja (norumuuxa gunosogpuja kocmononumusma), Ciyx0OeHn
rnacHuk, beorpan 2009, 31.

4 R. P. Claude, B. H. Weston, Human Rights in the World Community, Issues and Actions, University
of Pennsylvania Press, Philadelphia 1989, 16.



M03MBAjy Ce Ha TpaJulMOHATHA MUIIUbea (anocTpodupajyhu craBose [lona Jloka, Tomaca
[lejna u Tomaca [ledepcona) u cyrepuiiry Be3y ca UzejoM O OCTOjamYy Mpasa ,,IPUpoheHnx
goBeky > OBze ce 0TBapa M MHUTamke KapaKTepru3alyje MPUpOJHIX TpaBa, Kao M 3aXTeB J1a
UX ,,HUKO... HE CMe J103BOJbeHO ToBpehuBaTu™.® Takohe, u3pas ,,npaBa uoBeka“ ykasyje Ha
YOBEKa Kao M3BOP IpaBa y MEPH y KOjO] C€ YOBEK HE MOCMaTpa caMo Kao MPUPOAHO Beh u

Kao pallMOHAJTHO U MOpaHo Ouhe.

[Tojam ,,Jbyzacka mpaBa® yka3yje Ha HHXOBO MOPEKIIO U3 KOMILIEKCHOT MOPATHOT

10jMa YOBEYAHCTBA, YKJbYUyjyhu JbyACKY NPUPOY KO H-ETOB 3HauajaH eeMEHT.

VY U3BECHOM CMHCIY, IIOBOJIOM oJpeherma mojMa u Ipupo/ie JbYACKUX MpaBa U Cllo-
00/1a HEOIXO/IHO j€ YKa3aTH W Ha HUXOB KYJITYpOJIOUIKH acnekT. Bennku Opoj mux ce
OCTBapyje y AOMEeHY KynType’ Kao Cienu(pUIHOM IOIPYd]jy APYLITBEHOT U TyXOBHOT KHBO-
Ta, cXBaTajyhu KyJITypy Kao IMBUIN3AIN]CKHU POLIEC KOJU j€ Y KOPETalHjH ca pa3TuuuTuM
JOMEHUMa JIpyIITBEHOT *knBoTa. KynTypa y Benmnkoj Mepu oapelyje noHamame 4iaHoBa
ApyIITBa ycMepaBajyhu lbuxoBe mocTynke u qeuHnuiryhn \BUXOB MOTJIe ] Ha CBET, IITO CY
OINIITE MPETIIOCTABKE 32 OCTBAPUBAHE JbY/ICKHX IpaBa M cl1000/1a, Kao U BbUXOBY 3alITUTY,

mro he Outn o0janimeHo Ha oAroBapajyheM MecTy y pafy.

[ToBoom mojMoBHOT oapelema JbyACKUX MpaBa U ClI000/a, TOCTaB/ba CE MUTAKE
caMor 3Hauema Peur MpaBo, a y GyHKIM]jU MOTpede fa ce JbyAcKa IpaBa aJIeKBaTHO CMECTe
y KOHKpETHE MpaBHE CUCTeMe. Y TOM CMHCIY, 32 ojpeheme JbYACKHUX MpaBa U ciodoaa
3HAYajHO je Pa3JIMKOBAIE MPaBa y 00jeKTUBHOM M CYOjeKTHBHOM CMHUCIY. JeaHa ox pe-
JICBAaHTHHX JC(PUHHUIIM]A TTPaBa y 00jJEKTUBHOM CMHCITY jeCTe Ta Jia je TO CKyI IpaBujia 1o
KOjUMa Ce JbyIM UMajy BJIaJaTH, CTBOPEHUX OJ] HA/UIC)KHOT 3aKOHO/IaBIIa; MOIYIPTHX ay-
TOPUTETOM JIpKaBe MM Mel)yHapoIHe 3ajeTHHIIE U CAHKIIHjaMa 300T KpIIeha THX IpaBHia
(ropmu). Takohe, cyOjekTHBHA paBa Cy: ,,ITpaBa MojeIMHAYHUX TIPABHUX Cy0jeKTa... (Koja)
MOYMBajy Ha HOpMaMa 00jeKTHBHOT TpaBa Koja... Ta paBa Jajy u 3ajemMuyjy".® Pasmuunra
CYIITHHA OBHMX MOjMOBA YCJIOBHUJIA j& M TOCTOjabe MOCCOHNX M3pa3a y HEKUM je3uIma.’

5 Bun. The Complete Writtings of Thomas Paine (ed. by Philip S. Foner), New The Collected Works
of Thomas Paine, New York, The Citadela Press 1945, 273.

6 R. C. Beitz, Human Rights and Social Justice, y: ,,Human Rights and U.S. Foreign Policy: principles
and applications (ed. Peter G.Brown and Douglas MacLean), Lexington Books, 1979, 48.

7 W3pas KyaTypa je JaTHHCKOT mopekia (o1 cultus) v 3Hauu rajeme, Hera, oopasosame, Stanford Uni-
versity Press, 1951.

8 Bojun dumurpujesuh u ap., Mehyrnapoono npaso wyockux npasa, beorpaacku neHrap 3a Jbyacka
mpasa, beorpan 2006, 36-37.

9 VY eHIJIeCKOM je3WKy IMOCTOju moce0aH u3pa3 3a 00jeKTUBHO MpaBo — law U cyOjeKTHBHA MpaBa

(U3MYKKUX U TpaBHUX JHIa — right (0Ba ped je HeMadKoT MOpeKIia M MPEBOJ j€ TaTHHCKOT TepMUHA



[TperxoaHo TpeGa HAMOMEHYTH Ja je IPaBo y GOPMaTHOM CMHUCITY TBOPEBHHA CTAPOPHMCKE
Tpaguuuje (ITo ce noceOHO BUIU U3 CIKCA BEJIMKUX pUMCKUX npaBHuKa of Il 1o VI Beka)

YHjU je UACJHHU ¥ KyJATYpHHU OKBUP yCTaHOBJbeH Beh TokoM paHe pemyoOiuke. '

[ToBOIOM pa3nMUUTHX CXBaTamka HACTANIUX Y PUMCKO] TPAAULM]H YOUaBa Ce pa3jinka
KO0ja IocToju n3Mel)y paHOT pUMCKOT IIpaBa Koje He M03Haje ujIejy npaBa CIUYHY HAIOj — ius
MOKpUBA IIpaBa U Ay»KHOCTH, OTHOCHO corpus iuris civilis Tuue ce camo rpahaHcKor 3aKoHa
¥ He 103Haje NPUPOTHH WM YHUBEp3aJIHU nopeaak ctBapu. Tek nap Jyctunujan (VI Bek)
YBOJH I10jaM MPUPOIHOT 3aKOHA, IITO MPEJCTaBiba MPaBHY apTHKYJIALH]y CTOMYKE Ueje
(coinos nomos), OAHOCHO 3aje THHYKOT MMOPeTKa 3a yuTaB cBeT.!! CaBpeMeHH mojaM JbYICKHUX
IpaBa pa3BHO CE€ U3 OBUX CXBaTama, KOja PUMCKH ITPABHULIM Ka0 M HUXOBHU MPABHU U TEO-
JIOILIKY HACJICAHUIIM Ha31UBajy MIPUPOIHUM IPaBHMA, a IPUPOJIHA ITpaBa Cy Ouila HajBaXKHUja
KOMIIOHEHTA TOT ITPUPOAHOT 3aKOHA — ius naturae, Koje 3ay3uMa 3HauajHO MECTO Y UCTOPUJU

3aImaTHOEBPOTICKOT TTOJUTHYKOT M ITPaBHOT MUIILJbewa 10 kKpaja X VIII Beka.

1.2. Bnaoasuna npasa u ocmeapuearse bY0CKUX npasa u ciooooa

Jbyncka npaBa u ¢1000/1€ 0OCTBapyjy c€ y KOHKPETHUM APYIITBEHUM CHCTEMUMA HJIH,
IpeLu3Hyje, y Ap>kaBaMa Kao MOJIMTUYKUM 3ajeIHUI[aMa U UCTOPUJCKU HajIIO3HATHJUM 00-
JAMIMMa opraHuzanuje apymrsa. [locrojame aprkaBa 3acHUBA ce Ha oJrosapajyhum mpas-
HUM M TIOJIMTUYKUM YCTaHOBamMa (MHCTUTYTHMa), Koje oMoryhaBajy oCTBapHUBame pa3iu-
YUTUX JPYLITBEHUX OJIHOCA. Perymucame ApyITBEHUX OAHOCA OCTBAPY]j€ CE€ JOHOIIEHEM
oJrosapajyhux npaBHUX HOPMH CaJPKAHUX Y 3aKOHMMA Kao J€JI0BMMa KOHKPETHUX IpaB-

HHUX CUCTEMaA.

VYBUIIOM Y UCTOPH]CKU PA3IMYMTE MIPABHE CUCTEME, BUIJBUBO je aa ce MehycoOonu
OJTHOCH TOjeMHALIA Y APYIITBY, KA0 U BbUXOBU OJIHOCHU IIpeMa JIp>KaBU JAePUHUIILY 3aKO-
HOM U IpyTUM [IPaBHUM MIPaBUINMA, KOja [TOCTAjy Mepa OCTBApUBabha PA3IMUUTUX MpaBa U
cinoboza. Y 3aBUCHOCTH OJ] CTETEeHa IUBUIIM3ALIM]CKOT Pa3Boja KOHKPETHOT JPYIITBA, pa3-
JMYUTH Cy IPaBHU HHCTUTYTH M YCTAHOBE KOJUMa CE TapaHTY]y U IyTeM KOJUX CE€ OCTBapyjy

JbYJICKa MpaBa u 000 e.

ius). Y GpaHIlyCKOM U HEMa4KOM je3UKy y 00a ciiydaja ce roBopu o mpasy (droit u Recht). ¥ cprickom
je3uKy Takol)e He MOCTOj OBO PA3IMKOBARE.

10 H. A. L. Hart, ,,Are There Any Natural Rights?*, The Philosophical Review, Vol. 64, No. 2, 1955,
175.

11 I'. Octporopcku, Hcmopuja Busanmuje, Ilpocseta, beorpax 1969, 94.
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[IpaBHM MHCTUTYTH KOjU TMPEICTaBJbajy 3HAa4ajaH LUBHIM3ALUCKH AOMET Yy chepu
OCTBapUBama M, IIpe CBEra, 3alliTUTE JbYACKUX IpaBa U ciodojaa jecy: (1) yctaBHOCT U
(2) BnagaBuHa mpasa. Ped je o ycranoBama koje per se Tpeba na omoryhe cBuma jenHaky
cnobony ,,...0e3 pasnuke... U 1a oAroBapajyhum cpencTBuMa OTKIOHE WIIH pelie CyKoOe
u3mel)y cimobose jearor u cnoboze ocrtanux.'? [podunncame 0OBUX HHCTUTYTA PE3yiTaT
j€& IMBHJIM3AIIN]CKOT HACTOjara Y MPOHANAKEHY ONTUMAITHOT JIPYIITBEHOT MOPETKA KOjH
jeycramy nay ,,...JbyuMa ycaau U yoOIudu He camo npocBeheHocT u pa30opuTocT Beh u

rpahaHcky BpiauHy 0e3 Koje MopaiiHa ciio06o/a Huje moryha“.'?

VY U3BOPHOM CMHCIY, YCTaBHOCT, Ka0 OIpaHUYEH-E JpKAaBHE BIACTH, JECTE AaHTUTE3a
CaMOBOJbHO] BIIIaBUHU U F€HO OTPaHUYCH-E ITyTEM MpaBa, U Ha Ta] HAYWH OBaj HHCTUTYT
j€ OMIITa MPETIIOCTaBKa 32 OCTBAPHBALE JbYJICKUX MpaBa U cinobdona. Takolhe, kKao cioxeH
MHCTUTYT YCTaBHOCT j€ y OCHOBH YCTaHOBE BJlaJlaBUHE IPaBa, Koja nojpazymena oapehena
CBOjCTBa MPABHOT MOpeTKa 1 aTpudyTe Bakehux 3akoHa, Kao U aJieKBaTHA MpoleypaiHa

1 MHCTUTYLIMOHAJIHA Ap>KaBHA PCLICH:A.

CaBpeMeHH MHCTHUTYT BJIaJIaBUHE TIpaBa JIeJIo je eHTJIecke (Priao30CKONpaBHE MHC-
mu (XVII Bex) u o3HaYaBa ,,...JeJTHAKOCT 3aKOHA 3a CBE BpcTe Jbyan™ (equality of laws to
all manner of persons).'* I'eHe3a 0BOr HHCTHTYTa j¢ BeoMa ayra u mpeheH je ,,myT™ on
CpPEIbOBCKOBHUX HHCTUTYIIMOHATHUX JEMCTaBa U OIPaHIUYCHA, HA3BAHUX TEXKA U MPOTUBTE-
xka (check and balance),'® mpeko pa3nnkoBarmba MPaBHO HEOTPAHMUYCHE U MIPABHO OTPaHUYCHE
Bitactu (Xenpu ae bpekron) mo nedunucama cynpemaruje npasa (Exsapa Kyk).!® IIpema
OBOM CXBaTamy, IIPaBO KOje TyMaue U IPUMEbY]y CYJIOBH je U3HAJ Kpasba U TEMEJBHOT Tpa-
Ba (common law), Koje je OCHOB ¢JI000/1€ U ITPaBa, 3a KOje Ce HCTHYE J1a MPETXO0/Ie aKTYEITHO]
3aKOHOJIaBHOj BiiacTH. JlehuHUCameM TeMeJbHOT MIpaBa HaroBEIITaBa Ce Ja BiaJlaBUHA
npaBa 3HA4u OTPaHUUCHEC CAMOBOJbE CBAKE BIIACTH, HE CAMO KPaJbeBHX IpeporaTuBa Beh u

HAJJIC)KHOCTHU IapJIaMCHTa.

12 K. Yagorukwu, Ilpaso kao ymehe cnobode, Cnyxbenu rnacuuk, beorpan 2005, 12.

13 K. YaBomkwu (2005), 13.

14 VY HaydHOM TpeTHpamy M0jMOBa JIPYIITBA, IPXKABE U MPaBa MOCTOje Pa3InuUTa CXBaTamba, KOja Cy
HacTajajia y MMOjeJMHMAM MEPUOIMMa Pa3Boja HAyKe YOIIITE U HeHUX MoceOHUX nenoBa. OHO MITO
UM j€ 3ajeTHIYKO CaJIpyKaHo je Y CTapOPUMCKOj m3penu: ubi societas ibi ius (T1e je IpyImTBO, Ty je U
MPaBo).

15 VY octBapuBamy check and balance kao onOpanu o Moryhie caMoBOJbE KpajbeBe BIIACTH BPIIUIU CY
1pkBa u ciaoboxnu rpahanu. Bua. K. Yasomku (2005), 40 u name.

16 Bpekronosa kmura De Legibus et Consuetudinibus Angliae mpeacTasiba IpBy CHCTEMATCKy pactpaBy
0 EHIJIECKOM YCTaBHOM MpaBy, Y KOjOj C€ UCTUYE ,,TaMO IJI¢ BJIa/Ia BOJba, @ HE 3aKOH, HEMA, HaUMe,
kpasba®“. Bun. K. UaBomku (2005), 41 u nasse.
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Kona4no, HHCTUTYT BllalaBUHE IIpaBa J100uja cBOj caBpeMeHH o0uK y JlajcujeBom
neny Anbepra Ban Jlajcuja Koju je eKCIUTMIUTAH y 3aKJbYUKY 14 ,,... EHIIIe3nMa Biiajia npaBo
u camo mpaBo.'” [Ipenu3Huje, HCTUYE ce J1a MHCTUTYT BlIaJlaBUHE TpaBa 00yXBaTa TpU
pasnuuuTa 3Hauewa: (1) HermocTojamke CaMOBOJHHOT OJTyYHBaMha O MPABUMA I0jEAMHAIIA,
(2) jeanakocT npes 3aKOHOM | (3) MpaBHY CUTYPHOCT KOja MPOUCTHYE U3 MPELEAECHTHOT
KapakTepa eHrieckor mpasa. Jlakie, y OKBUpY MHCTHTYTa BJaJaBHHE IIpaBa, cio0oja ce
CYNpPOTCTaBJba CAMOBOJBH M MPABOM C€ OTpAaHMYaBa BIACT U UCKJbYUY]y IIUPOKA TUCKpE-

[IMOHA OBJamhema Kajia ce ouIydyje o ciodoaama u npaBuma rpahana.

[Toceban 3Hauaj BIalaBUHE MpaBa orjiesa ce y oapehemy 1a HUKoO Huje 3HaJ] 3aK0Ha,
¥ JIa Cy MY CBH, O]l UCTUM yCJIOBUMA, TOTYUEHCHU U TOJUIOKHH CYACKO] jYPUCIUKIIU]H.
Ha ocHoBy oBe uzeje, y ckiagy ca common law, BpIy ce u3jeHadYaBamke MPUBATHUX U
JaBHUX TpaBa, YUME CE€ OCTBApYje HAueNo MOTIyHE MpaBHe jeqHakocTh. Takole, monazehn
OJ1 KJbYYHE yJIOT€ HE3aBUCHOT CYJCTBA y YCIIOCTaBJbay U 00e30ehemy BiiagaBuHe npasa,
€HITIECKH YCTaB ce TIOMCTOBehyje ca mpereieHTHUM YCTaBOM KOjU CTBapajy cyauje, Te je
OCTBapUBaE JbYICKHUX IMpaBa U cI000/1a pe3yaTaT CyACKUX Mpecyia Kojuma ce oapelhyjy

paBa MPUBATHUX JIMIIA Y MOjeIUHAYHIM ClTydajeBuma. '

CaMo0 HM3y3eTHO, EHIJIECKH MapiaMeHT je JIOHOCHO 3aKOHE KOjH Cy UMajH yCTaB-
Hu kapaktep (Habeas Corpus Act” n 3akon o Hacnehy?’), mro he 6utu objanimeHo Ha
oarosapajyhem mecty y paxy. OBo je U OCHOBHA pa3jiMKa CHIJTIECKOT YCTaBa y OJHOCY Ha

KOHTUHEHTAJHE, J1a c000/ie U MpaBa HUCY ,,...[TyKa IpoKiIaMaluja, Beh ce mpeBacxoaHo
W3BOJIE U3 JICJIOTBOPHUX MPOIECHUX CPEJICTaBa 3a BbUXOBY 3amITUTY !

Kana je peu o MHCTUTYTY BIlalaBUHE TIpaBa, MOCEOHO je 3HayajHO JIOKOBO cxXBaTame
Jla ce ,,3a BJIacT APYLITBA U 3aKOHOAABHO TEJO... HUKA/1a HE MOXKE ITPETIOCTABUTH J1a JIOCEKE
najbe of ommTer gobpa‘“.?> icToBpeMeHo, OH HHCHCTHPA HAa YETHPU KJbyYHA OrpaHHYEHha

3aKOHOJaBHE BJIACTU, KA0 HA NPCTIIOCTABKaMa 3a OCTBAPUBAKLC BJIIAJABUHC IIpaBa, U TO: (1)

17 Bun. A. V. Dicey, Introduction to the Study of the Law of the Constitution, Third edition, Macmillan
and Co., London, New York 1889, 189.

18 Enrnecka yCTaBHOCT, 3a Pa3jiMKy OJ] KOHTUHEHTaIHe (Koja ce Hajuenhie cTBapa y jeJIHOM TPEHYTKY,
MOCEOHUM aKTOM) HHje CTBOPCHA 3aKOHOAaBHOM JienaTHoiihy y yoOudajeHoM cMucity, Beh je mion
CIIOpOBA Mpe/J] CyI0BMMA Y KOjiMa ce pelliaBa o IpaBuMa IojeinHala. EHriiecku ycras je npeleIeHTHH
ycraB (judge-made constitution). Bun. A. V. Dicey (1889), 182.

19 OBaj npaBHU aKT HHjE MPOKJIAMOBAO HHUJSIHO HAYEJ0, HUTH OMJIO KOje IMPaBo, aiu je 00e30ehuBao
TpoIeaypaiHa jeMCTBa Kao TapaHInjy JbyICKEe CUTYPHOCTH U CI0007e.

20 Act of Settlement u3 1791.

21 K. Yapomkwu (2005), 61.

22 L1 Jlok, /[ge pacnpase o eradu, Maanoct, beorpan 1978, 74.
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OHa HHUje, HUTU MOKe OUTH aricoyTHO apOuTpepHa; (2) Mopa Jia e MpaB/y U Jia peliaBa o
IpaBrUMa MOaHNKa Ha OCHOBY 00jaBJheHUX BaykehuX 3aKk0HA M PEKO MO3HATUX, OBJIAIINEHUX
cynuja; (3) He MOXKe J1a y3Me YOBEKY OMIIO KOjH JIE0 FherOBe CBOjUHE 0€3 HhEeroBe CarjlaCHOCTH

u (4) He MOXeE J1a TIPSHECEe BJIACT JIOHOIICHA 3aKOHA Y HEKe JIPyre pyke.”

1.3. Hoeexo6o docmojancmeo — napaduema by0CcKux npasa u ciovooa

[Tojam nocTOjaHCTBA j€ UBIIIM3AIIN]jCKA TBOPEBHHA KOja, HAaKO Pa3IHIUTO JehuHICa-
Ha, TIOCTOjJH Y CBHM €ToXama M KyJiTypama. MicTopujcku mocMarpaHo, oBaj mojam ce cpehe y
HajCTapyjUM BEPCKUM CIIMCHMa,”* a leroBa TeoJIomKa, (punozodcka u mpaBHa enadoparmja
3acHUBA Ce Ha ofipehermy /1a je ped 0 MOpaIHUM BPEeTHOCTUMA U JOCTUTHYhUMa TojerHIa

Y JIPYIITBA Y IEIUHA. >

Taxo, y apeBHoj Muauju, bxaraBar ['mra cnaBu BpJauHE MOMYT UCTHHOJbYOUBOCTH,
CKPOMHOCTH, YUCTOTE yMa U UCKpeHOCTH, oK y Kunu Kondyuuje nctude 3nauaj ypoheHux
BpJIMHA TI0j€/IMHIIA, 3HaYaj TOPOJHIIC U MOPOJUYHUX OAHOCA KAO W LEJNOT IPYIITBA y
pa3BUjalkby MOPAJHUX BPETHOCTH TOjeIMHIIA. [ €eHepasHO, Y HMCTOYHAYKO] TPaIUIIN]jH
MIOCTOjajIa je uJieja 1a Jby i Tpeda ja pa3BHjajy BpJIHMHE, TOKa3yjy caocehame u oHamajy ce
ca TOIITOBAmbEM jeHU IpeMa Apyruma. CiuuHa ujieja mocToj| y U JeBPejCKOj TPATULIU]H 1
CBETHM criucuma, omyT CTapor 3aBeTa e ce yKasyje Ha IoTpeldy MOIIToBamba INYHOCTH 1

MMOBHHE CBAKOT I0jeIMHIIA U IPYKarkha MOMONHM yrposkeHUMa U OHUMa KOjH Cy y HEBOJbH. >

XpuurhancTBo, Koje je HacTajIo Ha TeMeJbUMa JeBpejCcKe Tpaauliije, Takohe npomnarupa
¥ 3aJ1aKe C€ 32 MOIITOBAE JbYJICKOT OCTOjaHCTBA, YHUBEP3AIHO YOBEKOJbYOJIbE, jeAHAKOCT
Mmely spynuma, obaBe3y Mel)ycoOHOT momarama u caocehama. Jeman oa HajyTHIIAHUJUX
nycala paHoXpHuIhauckor nepuoja, Toma AKBUHCKH, YKa3UBao je Ha HOTpeOy MOLITOBamba

JIOCTOjaHCTBA I0jeIUHIIA, UCTUIYhH J1a je POTICTBO Tpe TIOCIIeIUIIA TpeXa, HeTo MPUPOTHO

23 1bid., 75-82.

24 Bupern 0nmxe onpeljer-a OCHOBHHX BEPCKUX CITHCA paHOT jeBpejcTBa, uciaaMa (Kypan) u xpumihancTsa,
nocebno bubmnuje. JlocTojaHCcTBO ce neduHMIIE Ka0 MPUPOJHA KapaKTEPUCTHKA YOBEKA U TIIABHO
o0elexje HEeroBe JINYHOCTH.

25 VY dbunozoduju nocToju naHopama pa3IMIUTUX AeQUHUIM]ja oBora nojma, ox Lutepona (De Officis),
KOjH JJOCTOjaHCTBO HAJa3H YTEMEJbEHO Y pa3yMy, peko Tome AKBHHCKOT KOj! ITOCTaBJha KIACHIHY
XpUIIhaHCKY KOHIICIIIH]Y TOCTOjaHCTBA.

26 R. F. Gorman, E. S. Mihalkanin, Historical Dictionary of Human Rights and Humanitarian Organiza-
tion, The Scarecrow Press Inc, Lanham, Maryland 2007, 13.
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crame. [1o meropom Munubewy, bor HIje CTBOPHO HUjEIHO PallMOHAIIHO JbYACKO Ouhe na

Oy/ie BIACHUIITBO APYTOT JbyAcKOT Ouha.?’

[TojmoBHO ofipelere I0CTojaHCTBA, HAjOMIITHje, KOpelupa ca JIMYHoIhy yoBeka 28

Y M3BaH TOT KOHTEKCTA TEIIKO Ce MOKE OJIHIKE OApPCaAnuTH U HpO(l)I/IJ'II/IcaTI/I.

Paznuunta 3Hauema mnojMa JI0CTOJaHCTBA, MOPE] MCTOPUJCKH MO3HATHX OOJIMKA,

NocIeAmuX enennja XX BeKa MojaBJbyjy ce U y HeKUM HOBHM JUCHUILTMHAMa (OHOoeTHKa,

OMOMEIMITMHCKE AUCIMIUIMHE), a TIOBOIOM aKTYETHHUX pachpana O JOCTOjaHCTBY JKHUBOTA,

TCJa, yMHUpamka U UCTPpaKMBakba Ha IIOBeKy.29 Ha oBom MECTY, YHMHHU CC OIlpaBJaHUM Ja CC

CKpeHe MaKmha Ha JUCTUHKIIM]Y KOja ce MpaBy u3Mel)y pazanyuTux oOJuKa JOCTOjaHCTBa:

HPUPOHO, IPYLITBEHO U MPaBHO.’

VY ciydajy Kaz ce IojMOM J0CTOjaHCTBA KBATH(DUKY)Y M HOpMUPAjy oapeleHa crama

Y OZIHOCH Ha pellalyju ApKaBa—I0jeAnHAl], Takol)e Cy JOMUHAHTHH €J1eMEHTH IPUMEPEHU

YOBEKY KAa0 MHIUBHIYU. Y OCHOBM IIPAaBHUX Je(PHUHUIM]A, KOJ€ HACTA]y Y OKBUPY JpiKaBe,

Hanasu ce ¢pmio3odceko onpeheme na ce CyImTHHA TOCTOjaHCTBA 3aCHUBA HA YHYTPAIIbO]

BpPEIHOCTH YOBEKA, M3AUTHYTO] U3HAJ CBAKE ,,[ICHE™ U J1a HE MOJIeKE 3aMEHH HEKOM JIpY-

roM BpenHoIhy.

27
28

29

30

1bid.

CwMartpa ce aa je peHecancHU Gm1o30¢ Mupanosna npeu aehUHKUCAO M0jaM JbYACKOT JOCTOjaHCTBA
(dignitas hominis). Ilpema meroBoM (prmo30(hckoM CTaBy 4OBEKOBa IMPUPO/IA CE N3PaXKaBa KPO3 IETOB
KapakTep Ha uHje popMUpamke YOBCK caM HajBuIIe yrude. Bunern 6mmke y: ,,The Renaissance philo-
spohy of man*, Chicago (ed. by Cassiere E., Kristeller O. P., Randall, J. Jr), The University of Chicago
Press, 1950.

BroeTHka WM eTHKa )XKMBOTA pa3MaTpa KpyLHjalHa MHUTaka O MOYETKY U NMPECTaHKY JKHUBOTA, O
ayTOHOMUjU 4YOBeKa y ojapehuBamy COICTBEHOT KMBOTA M COIICTBEHE CMPTH, NHUTama (eryca u
eMOproHa U J1p., Kao U OHOjypHcTHKa (Koja ONipke IMocTaBiba MpaBHE TPAHUIIE MEIIama Y0BEeKa y
niporece sxuBota). Bun. I'. ®aco, Hemopuja gunosogduje npasa, beorpan—Iloaropuua 2007, 705-706.
[IpupoaHO HOCTOjAHCTBO j€ anpHOPH MOCIICIUIA YOBEKOBOT CrIeHU(pHUHOT opeljerma y OIHOCY Ha
Jpyra xuBa 6uha 07 KOjuX ce pa3nuKyje HM30M CBojcTaBa (YMHHX, MHCAOHUX, KYATYPHHUX H JIp.),
KOja Ta W3][Bajajy U YAHE CBECHUM CBOje TOCCOHOCTH, KOja 3aciTy’Kyje MOCeOHO yBakaBame. Ped je
0 BPCTH JIOCTOjaHCTBA jeIHAKOT 3a CBE Jby/Ie, KOj€ YNHH YOBEKOBY HCTUHCKY IPHUPOJLY. 3a PasjInKy
0JT OBE BPCTE JOCTOjaHCTBA, APYIITBEHO JOCTOjaHCTBO j& M3pa3 APYIITBEHE HEjeJHAKOCTH, 300T Yera
je cTedeHo, a caMUM THM ITPOMEHJBUBO M peslaTUBHO. KoHAuHO, y TEOpHUjH ce Npeno3Haje U MpaBHO
JIOCTOjAHCTBO Kao OOJIMK peryJiucama Jby JICKOT 10CTOjaHCTBa IpaBHIM HopMmama (KanTtoBo onpeheme
JbYJICKOT TOCTOjaHCTBAa HOPMHUPAHEM).
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1.3.1 Paznuuuma cxeamarsa u oopeherba nojma oocmojancmaa y gpunozogpuju u npagy

CaBpeMeHa TeopHjcKa CXBaTama I10jMa JOCTOjaHCTBA UMajy YTEMEJbEhE Y HajCTapHjuUM
¢u030(pcKUM NMpOMUIIbalkbUMa U OJroBapajyhum guio3zodckum aenuma, Kao U paHUM
LMBWJIM3ALN]CKUM NIPaBHUM akTiMa. OBaj 110jaM je 4eCT MOTHB U aHTUYKE KEHKEBHOCT,”!

TaKo Jia 00yXBaTa 1ey CTapOBEKOBHY KyITYpHY cdepy.

JbyaCKO 0CTOjaHCTBO je Ouio y (OKyCy HMaKie Haj3HAYAaJHUJUX aHTUYKUX MHC-
munana. Tako, ApucroTen, 6aBehu ce mUTamEM MOPAIHOCTH JbYAH, UCTHYE A ,,...40-
BEK 'BHCOKHX Haueja’ MpeACTaB/ba MICAIHy CIHMKY J0CTOjaHCTBEHOT YoBeka‘.>? Macja
JbYJICKOT JIOCTOjaHCTBA JaCHO j€ M3pa)KeHa M y CXBaTambUMa CTOMYapa KOju CMaTpajy aa je
JI0CTOjaHCTBO PUPO/IHA KapaKTepucTrKa YoBeka.*® 1 [{uriepoH uctuye aa je 10CT0jaHCTBO
U3pa3 4YOBEKOBOI pa3yMa, KOju My oMoryhaBa Jia cxBaTu cBoje moctymnke. McroBpemeHo,
yKazyje Ha IEUCTHUYKY JUMEH3H]y I0CTOjaHCTBa, IIpeMa K0joj je YoBeK O0kHja ciuka (imago
dei).** lieja 0 mOBE3aHOCTH JbYCKOT yMa U 0CTOjaHCTBa Hahu he kacHHje CBOje MECTO Uy
HOBOBEKOBHO] pmito30¢ckoj mucau. Kinacuuny xpunthancky KOHIEIIN]Y JOCTOjaHCTBA MO-
craBuo je Toma AKBUHCKH, KOja je, HaKo 3aHeMapeHa 0] KaTOJIMUKe [[PKBE, UMajla 3HauajaH
yTHIA] Ha T0jaBy JIAMYKOT CXBaTama JOCTOJaHCTBA, YeMy Takohe mperxoje (pumozodcka

pa3marpama u ofjpehema.

Konauno, y okBupy penecancue punozopuje (hosanu [Tuko ne Mupanmona) HacTaje
MIPBO 320KPYKEHO CXBATamkE 1MOjMa JbYACKOT JOCTOjaHCTBa (dignitas hominis) 3aCHOBaHOT
Ha YMEHCHHIIM Ja JbYCKA MPUPOJIa HUje TIPEIM3HO JeQUHNUCAHA U J1a YOBEK UMa CI000Ty

na cam usrpal)yje cBoj kapakrep.>

31 OnoBpeMeHH 1ojaM aocTojaHcTBa cpehe ce n 'y craporpukum emnosuMma Mrujada u Oduceja, Kao u
Kox npamckux nucana Ecxuna, Eypununa, Codokia u nocedHo y nenuma: Auwmueona, Llap Eoun,
Enexmpa, Tpaxuranke u 1p.

32 Bupnern 6mamxe y: Apucroren, Hukomaxosa emuxa, kwura V(III), Kynrypa, beorpax 1970, 118.

33 Crounmn3zam, mocedaH npasarl y antuukoj ¢punozoduju (ox IV mo 1 Beka npe H. e.), HajUCTAKHYTHjH
npeactaBHUK 3eHoH (333-264). Bun. B. ljypant, Ucmopuja yusunusayuje — Kusom I puxe, Haponna
kmura Anga, beorpan 1996, 688—689.

34 Bugn. y: Huuepown, De officiis (O dyscnocmuma), Ipymteo Cpocke CrioBecHocTH, beorpan, 1854.

35 Bun. The Renaissance Philosophy of Man (1950), 215 n name.
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1.3.2. Hososekosna unozogpcra cxeamarsa by0ckoe 00CMojancmad,

npasa u c10600a

[epuosa HOBOT Beka MpejicTaB/ba HACTABAK pa3Boja Meja O JbYJCKOM JIOCTOjaHCTBY,
kako y chepu pmno3oduje, Tako u 'y odsactu npasa. [lonazehu on oapehema na cy ceu
Jbyu MHucaoHa Ouha, oHU UMajy MoTpedy fa Oy/y MojajeTHaKO YBakaBaHU U MOIITOBAHH,
ma oTyJa ¥ norpeda 3a MpaBOM Ha JIOCTOJaHCTBO KA0 YHHBEP3aJHUM MPABOM JOCTYITHUM

CBHM JbyauMa.*

HoBoBekoBHa (hnmo3oduja, 0OJHOCHO HEHU HAj3HAYAJHUjU TIPEJICTABHUIIA UMajy 3a
MpeIMET CBOJUX pa3MaTpama CIEeKTap MUTamka MOBOJIOM JOCTOJaHCTBA, MOCEOHO JbYICKOT

JIOCTOjJaHCTBA U JbYJICKUX IIpaBa yOIILITE.

Mmucao 0 JbYICKOM JIOCTOJaHCTBY W JbYJICKUM MpaBUMa M ClI000JaMa YMHOTOME je
MIPUCYTHA y €BPOIICKO] Guiozoduju, mocedHo y nepuony ox XVI Beka. Beh oncexxnu ma-
caxku puiozodckux pacrpasa Tomaca Xobca (De Civitas u Jlesujaman, ipe CBUX) OJTHO-
ce ce Ha TyMmauema pernanuje: 3akoH (bor) u BiacT, Te Mmoj0Xkajy 4oBeKa y TOM OJHOCY U
MOryhHOCTH OCTBaperma BeroBUX MPUPOIHUX MpaBa U ¢10001a.’” HoBeK KOjU CBOJUM KHU-
BOTOM, a He poh)emeMm, mocTaje ApymTBeHO Ouhe qy’KaH je 1a ce moKopaBa 3akoHuMa (Kao
HOpUPOTHUM U BoXKjuM 3amoBecTUMa), a TO je MpeTrnocTaBka Jaa he, momryjyhu 1pymTBeHy

JHMCIUIUIMHY, OCTBAPUTH CBOja TpaBa u, jOII OMIITH]e, c1o00ay y octojehem cucremy.

ITpema X006CcOBOM CTaHOBHIITY JbYAM JPYIITBEHUM YrOBOPOM IIPEHOCE CBOja MPH-
pOJHa paBa Ha CyBepeHa (Tako ce CTBapa JETMTUMUTET CyBEpPEHE BIACTH) U KOPUCTE UX Y

MepH M Ha HAYMH KOjU UM CYBEPEH J03BOJIU (MMOKopaBame bory u cyBepeny).

3HayajaH IONPUHOC 00jalIberby M0JI0%kKaja Y0BEKa Y APYIITBY M OCTBAPEHA HETOBOT
JPYLITBEHOT M JbYACKOT JI0CTOjaHCTBA Jao je JIok uctuuyhu 1a HUjeaH YOBEK HE MOXKE
MMaTH BJIACT HaJ JAPYTMM YOBEKOM 0€3 HerOBOT MPHUCTAHKA, jep CY JbYAHU MO MPUPOIU
cno00IHH. Y TOM CMHCITY je ¥ FeTOBO 3aJIarame 3a IEMOKPATCKH OOJIMK BIIAIaBHHE, aKO Y
JPYUITBY BJlaJaBHHa yOIIITe Tpeda aa mocroju.*®

36 ,»HOBJEK je CTBOPEH J]a MUCIIH ...y TOME CE OIJIe/Ia CBE HeTrOBO JIOCTOJaHCTBO U CBA BbErOBa BPEIAHOCT.
Bun. b. ITackan, Mucau, Ethos, Beorpan 2006, 85.

37 [Ipema Xo0coBoM cxBaTamy, 3aKOH j€ ,,IPUPOIHHU POIHC KOJU YOBEK Ca3HAje CBOjUM Pa3yMoOM H
KOjuM My ce 3a0pamyje (nakie, obaBe3yjyhu akT 3a YoOBeKa) J1a YNHU OHO IIITO j€ ISCTPYKTHUBHO. B,
T. Xob6c, Jlesujaman, Kynrtypa, beorpan 1961, 234.

38 Adupmuinyhu naejy nmpucTaHka HapoJa 3a OCTBapHBambe BIacTH, JIok mpomoswuie de facto ycios
3a JISTHTUMHOCT CBETOBHE BJIACTH KOja Ce BHIIE HE TpeTHupa Kao ,,boxju nap™, Beh xao cBecraH u
JI0OpOBOJBAH CTIOPa3yM KacHH]je AeUHICAH Kao ,,IPYIITBEHN YTOBOP®.
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3a paznuky on Xobca, JIok cMaTpa /1a 4oBek mocenyje NpupoIHa, HeoTyhuBa u He-
MIPEHOCHBA TpaBa (Be3aHa 3a HETOBY JIMYHOCT), TOCEOHO €Tr3MCTEHIIM]jalHa TIpaBa Ha KH-
BOT, c10001y U cBojuHy. OBa M Jipyra mnpasa IpHIajiajy YOBEeKy Kao IOjenHIly, HE Kao
rpahaHuHy WK MOJAHUKY ApskaBe. [ TaBHY 3a/1aTak cBake BIaJie jecTe Aa 00e30e1u 1 ITHTH
OBa IpaBa, U CaMo BJIaJla KOja TO M YMHU jecTe JeruTuMHa. Takolhe, nmpema Jloky, cBaka
3710ynoTpeda BIacTH je HepuXxBaT/bUuBa. JIOK ce CHaJKHO 3anaxe 3a ahupMalujy MOpaJHOTr
UHTETPUTETA YOBEKA (,,JbYJH Cy IO IPUPOAN PALMOHAIHU U XyMaHHU'‘), Ka0 U 3a HETOBY
Iy>KHOCT J1a Y OJTHOCY TIpeMa JIPYTUM JbyIUMa UCTIOJbH allCOMYTHO TOIITOBAE THIYHOCTH

¥ TIPU3HABAHE ,,...T[PABa Koja 3axTeBa 3a cebe™ .’

[Turame JpyACKHUX MpaBa U cli000a Kao CyOIuMaT 4OBEKOBOT JocTojaHcTBa JIok je
noceOHO pa3MaTpao y KOHTEKCTY MUTamba cBojuHe. CBOjUHY, y ONIITEM CMUCITY, TPETHPA Kao
€KBUBAJIEHT c11000/1e, nctuuyhu aa 4osek uMa (ox bora nato) mpaso na oamydyje o cebu u
pacrmosiaxe OHUM IITO My KOPUCTH Ha HAYMH KOjU My ce YMHH HajoospuM. OBa cmoboza je
JTUMUTHPaHA jeIMHO 00aBE30M MOLITOBAKA UCTHX MPABA APYTHX JbYIH U HE MOXKE C€ OTpaHHU-
JyaBaTH Ha OWJI0 Koju Apyru HaunH.*’ Pasmatpajyhu ysory apkaBe y OCTBapUBambYy JbYIACKUX
npaBa u ciao6oa JIok mpenusupa aa je \eHa yyora a OCUTypa MPUBATHY CBOJUHY Koja je

OIIIITH YCJIOB HOBCKOBC JIMIHEC CJIO6OI[€, a CPCICTBO 3a TO CY 3aKOHU KOje JpiKaBa TOHOCH.

1.3.3. Eeponcka ¢unozoguja XVIII eexa u wyocka npasa u ciobooe

PeBonynimonapue npoMene y cdepu JbYIACKUX TpaBa U ¢1000/1a, Koje Cy ce JAecuiie
Ha eBpornckoM KoHTHHEHTYy Kpajem X VIII Beka (®Ppanirycka peBonynuja, mocedHO) Ome
Cy HaroBemitTeHe y 3HadajuuM Qunozopckum nenuma lllapna Monteckjea u XKana JXKaka

Pycoa, npe cBux.

MomnTeckje c¢Bojy ¢duno30dcky Mucao 100puM JEIOM yCcMepaBa Ha 00jalllibermhe
JPYIITBA U YKYITHUX JIPYIITBEHUX OJHOCA Ie(hMHICAHEM MOJI0%kKAaja YOBEKa Kao MOjeNHIIA
y IPYIITBY, Ka0 ¥ OCTBAPHBAKE HETOBUX MPaBa U clio0o1a. Y TOM CMHCITY OH HACTOjH Jia
neduHuUIIe U Kiacu(rKyje 3aKOHE KOJU CY OIIITH YCJIOB M OKBUP OCTBapEHha APYIITBEHUX
oxHoca.*!

39 1. ITnamenan, Yosex u opywmso, Ciyx6enu rnacuuk, beorpax 2009, 259.

40 L1. Jlok, /leée pacnpage o énradu: o2ned o UCTUHCKOM ROPEKY, 0oMaulajy u cépcu epahancke enaoe,
JIpyro mornasise/maparpad 7, Mmamoct, beorpan 1978.

41 MoHTecKje mperu3npa 1a Cy 3aKOHH ,,... Hy>)KHH OJHOCH KOjH TIPOU3JIa3e U3 MpUpoAe CTBapu . Bu.
1. Monreckje, [yx 3axona (De [’Esprit des Lois), 1 xwura, nora. [-I11; XX VI kwura, nmorn. I-111,
Beorpan, 3aBon 3a ynbennke, beorpanx 2011.
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Takohe, MoHTeckje y npBH IU1aH UCTUYE TOTPedy MOCTOjamba MpaBuia (0 OJHOCHMA
U penaiyjama) NpaBUuYHOCTH, KOja MPETX0/ie MO3UTUBHUM 3aKOHHMMA U Koje m3berasa Ja
JneQUHUIIEe Kao 3aKOHE MPHUPOJIE, IITO je OMIo yoOuyajeHo y BpeMeHy y KojeM Jenyje U
crBapa.” Tpeba Harnacuti 12 MOHTECKje MojaM YOBEKOBE CJI000/I€ MOCTaBJba MIMPOKO,
aJu je ,,yOKBUpYje* 3aKOHOM, UCTUIYhH J1a je ci000/a MpaBo J1a C€ YMHU CBE IITO 3aKOHU
no3BoJbaBajy.* IloceOHO HarmariaBa pasauky u3Mel)y 3akoHa KOju TOMPUHOCE CI000aU
y ogHOCY mpema ypehemy (Ip:kaBu) ¥ 3aKOHA KOJU JOMPHUHOCE CI000IHM Y OJHOCY IpeMa
nojeauHily, uctnuyhu pasnuky usmel)y cinoboanor ypehema u ciodose rpahana. Y tom
CMHCITY TIpeIH3Hpa: ,,...MOXKe ce JOroaAuTH J1a ypeheme Oyze cnoboaHo, a 1a rpal)anuH To He
Oyne. I'pahanun, rcto Tako, Moxe 1a Oyse cobojaH, a 1a ypeheme He Oyae cinodoaHo.
Kana je peu o ¢mnozodckom monmmamy ciio00/1e yOIITe U YOBEKOBE CI000/1€, BETUKH

3Haqaj nma MOHTGCKjCOBO TYMauChC CJ'IO6OI[C Kao IIpaBa Aa C€ YMHU CBC LITO 3aKOHOM

HHje 3a0pameHo. ¥

Acdupmuinyhu 3aKkoH Kao Mepy OCTBapuBama YKYIMHHUX IPYIITBEHHX OJIHOCA,
MoHTeckje ucTude /1a 3aKOHU JJOMPUHOCE OCTBAPUBAY C1000/1€ U MPEICTaBIbajy OHO LITO

Ce Yy CaBpeMEHOM CMHKCITy MO/Ipa3yMeBa MojI M0jMOM BJIajlaBHHA 3aKOHa.**

[Tutama jeqHAKOCTH, OJJHOCHO HEJETHAKOCTH y IPYIITBY CHA)KHO Cy 3a0KyIlJbaja
naxmwy Kana XKaxka Pycoa, koju ce 6aBu muTamUMa BIACTH, CBOJUHE M MOJI0XkKAja YOBEKA Y
JPYIITBY, T¢ (GYHKIIMjOM Ip)KaBe Ha MUIaHy 3aiuTute rpal)aHuHa u mwerose cBojune.*’ Pyco
j€ 1ao 3HauajaH IOTPUHOC y pa3yMeBamy JbYJICKUX MpaBa U c100o1a 6aBehu ce mpupoaom
4OBeKa M 00jallllelheM HBErOBUX OJHOCA ca APYTUM JbyIuMa y ApymTBy. McTrue fa je do-
BEK TPUPOJIHO j00ap, anu ja ra kBape Hecpehenu apymTBenu oaaocu.” YoBek y cBakom
JPYIITBY T€XKH MPaBIy U OMIITEM 100pY U MMa pallMOHAIHY BOJbY J1a T€ TeXHE OCTBapH, a
c11000/1aH je y OHOj MEPH Y KOjO] MOKE JKUBETH OHAKO Kao IITO MY ,,H3riena“ fa je 1o0po
xwuBeTH. Takole, ucTHye J1a je NCKBapeHa YOBEKOBA MPUPO/IA TIOCIIEANIA HEjeTHAKOCTH Y

JPYIITBY U J1a j€ CBOJMHA MHCTHUTYIIH]a Koja Tpeba 1a omoryhu ocTBapuBame ciiodoe.

Kazna rosopu o 3akonnma, Pyco ctuue \rxoBy 00aBE3HOCT jep X JOHOCH HapOHA

CKYNIITUHA Kao HajBI/IH_II/I 3dKOHOJaBHU OpTaH, TC Cy OHU 300r TOra IIpaBuiIa noceOHe BpCTC.

42 Ibid., I xwura, 11l mornasibe.

43 Ibid., X1 kmura, 111 nmornasibe.

44 1bid., X1I xmwura, | mormasbe.

45 Ibid., X1 xmura, 111 mormassse.

46 Ibid., X1I xmura, I mornasibe.

47 Bun. XK. XK. Pyco, pywumeenu yeosop u pacnpasa o nejednaxocmu, y: 11. Ilnamenarr (2009), 433.
48 Ibid.
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VY uctom cmuciy Pyco nedunuiie u cyBepeHOCT Kao U3pakeHy BOJbY HapoJa Koja ce He
MOJKE€ Ca3HATH aKO JbYIH HHUCY CI000IHH, T1a je OTyAa YOBEKOBA CI000/1a OIIITa MPETIIO-

CTaBKa 3a OCTBapeme cyBepeHurera.

Uneje lapna Monteckjea u XKana JXKaka Pycoa, o kojuma je 6miio peuu, Harwie cy
CBOj CHA)XHH 0JIpa3 y MCTOPUjCKUM Aorahajuma xoju cy ycieaunu kpajem XVIII Beka, a
noce6Ho y @paHIyCKOj PEeBOIYLMJH U YKYITHUM APYIITBEHUM IIPOMEHaMa Koje Cy buMa

YCIIOBJbEHE, Ha TIaHY JAPYLITBEHOT ypehema y Hu3y apkaBa Ha €BPOIICKOM KOHTUHEHTY.

3a pa3Boj ujeje o JbYJCKUM MpaBuMa 1 ciioboaama Ha mouetky X VIII Beka y Enrneckoj
3HauajHo je AonpuHeno ¢punozodpcko aeno Jejpuaa Xjyma, Koju ce 6aBHO NUTaBHIMa Mopasia
U Jbyncke mpupose.’’ XjyM y TpBH IUIaH UCTHYE UJIE]y O APYIITBEHHM KOHBEHI[MjamMa 3a-
CHOBAHUM Ha 3aj€IHUYKOM HCKYCTBY YOBEUaHCTBA 0/10a1lyjyhu TpaaguLMOHaIHA CXBaTamba
MPUPOIHHUX 3aKOHA U IPYIITBEHOT yroBopa. Takohe, Xjym npasu pa3nuky usmel)y nojmona
MOPAJHOT ¥ IPaBHOT HarjanaBajyhu 1a MopaiHa nmpaBiiia HUCY IPUPO/IHA HETO KOHBEHIIN-
OHaJTHa, T€ JIa j¢ YOBEK OMO MOpaiHO Ouhe mpe Hero IITo je MOTYHHECH ApKaBu. YoBeK Kao
ApyumTBeHo 6uhe, )kuBehu y Jp:kaBu, OrpaHUuEH je KOHBEHIMjaMa KOje CBECHO MPUXBaTa
Kao MPUITAHUK JAPYIITBA. JelaH 10 CBOjuX GHI030(CKUX pa3MaTpama XjyM je MOCBETHO
nUTambUMa MpaBJie U MOLITOBAKY JPYIITBEHUX IpaBUiIa O CBOJUHU KOj€ Ha3MBa ,,BEILTAY-
KHAM BpJIMHaMa“, 0J1 KOjUX 3aBUCH CTaOMIIHOCT JIpYILITBa, ajli Harjiamasajyhu 1a To HUCY

,TIPUPOTHE * BpIIHHE.”!

VY norneay objammema OaHOCA BIACT (IpxkaBa) — rpal)aHuH (4OBEK), Iperu3upa aa
MOCTOjU TToTpeda MOKOPHOCTH TpaljaHa BIACTH U J]a OHU TO YHHE jep je TO Y ’bUXOBOM HH-
tepecy. Kanma Taj uHTEepec mpecTane WUIiM Kajia BJacT OYHE Ja UX YIHeTaBa (HapyliaBa uiu
yckpahyje ocTBapuBame JbYICKUX IIPaBa), TyKHOCT je rpahana 1a 0101)y HOKOPHOCT HITH J1a
Ce aKTHBHO OXyTIpy. Y TOM CMHUCITY, XjyM UCTHYE ,,...ONIITE MPABUIIO 3aXTEBA MOKOPHOCT;

u3y3erak je Moryh camo y ciiydajy Teuike Tupanuje’.>

VY chepu punozoduje, Mmanyen Kanr je y pacripaBama o €THIIHM 120 3Ha4YajaH AONPH-
HOC y AepuHUCamy CaBpeMEHOT TI0jMa JbYJICKOT JOCTOJaHCTBA. Y CBOJUM pa3MaTpamuMa
nmoJia3u o1 ojpehema f1a je 4oBek Kao MUCAaOHO Ouhe crocoOaH Ja crio3Ha MOpall U lberoBe
3aKOHE U Ja uX ce npuapkasa (KaHToB MopaaHu uMmepaTuB), MITO j€ MPEAYCIOB Ja IEHU
49 1bid.
50 D. Hume, An Enquiry concerning Human Understanding, Oxford University Press, New York 2007.
51 D. Hume (2007).

52 Bugeru 6mwke, D. Hume, Treaties of Human Nature, Tpeha Kmura, Ipyru 1€0, 1ECETH OJCJbaK, y:
1. Tmamenar (2009) , 339.
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JIOCTOjJaHCTBO JbYJICKE BPCTE YOIIIITE, 1A OTY/Ia U CBAKOT YOBEKa MojeAnHayHo. KaHT Jbycko
JOCTOjaHCTBO BUJIM K0 TIOMITOBAE IPYTOT U KA0 HEIITO IITO CE He MOKE 3aMEHUTH HEUUM
apyrum (,,cBpxa o ceou).> [Iperusnuje, J0CT0jaHCTBO AehUHHMIIIE KA0 HOPMATHBHH I10jaM
uzeje JbyAcKe ersucTeHnuje. JbyJacko T0CT0jaHCTBO M3paxkaBa Kao IMOIITOBAKE APYTOT U
ETOBOT TIpaBa HA €r3WCTEHIIN]Y M yCIIOB MPHHIUIU]EITHE eTaIMTapHOCTH JbyaH. YoBeK
Kao pazyMHo Ouhe crioco0aH je a caM ceOH MmocTaBjba 3aKOHE JIENI0Bama, IITO je OCHOB
HErOBE MOPATTHOCTH. YOBEKOB YM j€ FEr0BO CYIITUHCKO 00eJeXk]je, a CIOCOOHOCT J1a MUCITU

(o6mapenocr ,,cBetnomthy yma“) condicio sine qua non mweroBor 10cTojancTsa.>

[ToceOHO 3HauajHa pa3maTpama JbYJCKE CI000/Ie, TOCTOjaHCTBA U JbYACKUX MpaBa
uma y cBojuM ¢punozodckum aenuma ['eopr Bunxenm @punpux Xeren. [IpakTuuHo, neinnHa
XerenoBor Gpuiao30dckor nena, y HajiupeM CMHCITY, TocBeheHa je YOBEKy, lberoBOM IyXy
1 ¢1000/11, OJTHOCHO TIpaBUMa JbYAH Y JPYIITBEHUM 3ajennuniama. Mctuuyhu na je doBek
camocBecHO Omhe, Koje MMa kesby Ja OyJlie MpU3HATO OJ APYrux Omha (Jbynu) CIUYHHX
ceon.” Ocehame COncTBEHOT JOCTOjaHCTBA YOBEK MOTBPhyje MpU3HAKEM IPYTUX JbYAU U
y TOM cMHCITy Xerel UCTUYe J1a JbYIU UMajy moTpedy ja ,,...M3BeCHOCT O ceOHU, H3BECHOCT
J1a oCTOoj¢ 3a cebe, y3aurHy 10 oojektuBHe uctuHe .’ Tperupajyhu nurama 4OBEKOBE CIIO-
6oze, Xeren ykasyje Ha 3Ha4aj 3aKOHA y JIPYIITBY M UCTUYE J1a 3aKOHH, Ka0 M 00M4aju, He
cMejy OUTH IpernpeKa HaCTOjalby YOBEKa Ja OCTBApHU CI000/aH )KUBOT, OJTHOCHO KHBOT 32
KOjY MHCIIH J1a j€ BPeaH )KUBJbEHA. Y TOM CMUCITY TUIEIUpa 3a CKJIaj u3Mel)y Cy0jeKTHBHIX
BPEIHOCTH (COTCTBEHUX IMPEACTaBa YOBEKA O CI00OIU U JIOCTOjaHCTBY) M HAMETHYTUX

HOpMHU (3aKOHa ¥ 00MYaja) KOjU MOCTOje Y APYIITBY.

[Tutame creneHa ocTBapema ci1000/1€ JeCTe CBEBPEMEHO YOBEKOBO MUTAHE U Kao
TaKBO CHa)XHO 00eliekaBa EroBo Tpajame y ApymTBy. YoBek cBOjoM camocBelthy Bpe-
HOCHO MPOIIeYje CTENEeH OCTBapeHe c1000/€e U JbYACKOT JOCTOjaHCTBA Y KOHKPETHOM
JPYUITBY ¥ TIpETy3MMa Mepe 3a BbUXOBO MOTITYHHj€ OCTBapewe, MMajyhu y BUy J1a Cy OBO,
YBEK, BUIIIE 33/IaT¢ HETO JlaTe Kateropuje.”’ Xeren UCTUYE Jia Cy APYIITBEHE MPETIOCTaB-
K€ 3a OCTBApHBAE JbYJICKOT JIOCTOJaHCTBA U €1000/1€ MOCTOjame ,,alICTPAKTHOT MpaBa U

MopaJa‘“, Kao 1 Mopojauiie, rpaljaHckor APyIITBa U Jp)KaBe, 3aKOHA U 00WYaja y yCIOBUMA

53 W. Kant, Memadghuzuxa mopana, N3naBauka xmrmwkapuuna 3opana Crojanosuha, Hosu Cag 1993,

263.
54 b. Mackan, Mucau, pparment 146, Ethos, beorpazn 2006, 85.
55 Ogy sxespy Xeres Ha3MBa AyXOBHOM jep OHA HIE 33jeJHO ca CAMOCBEIINy, Koja je 3a Fera CyIITHHA TyXa.

56 I'. Xeren, @enomernonoeuja dyxa , BUI'3, beorpax 1974, 115.
57 Xerern je cede cmatpao Gpuio3odom ciiodose uctTruuyhiu 1a je CBeT CYIITHHCKA X, 8 (beroBa OCHOBHA
KapaKTEePHUCTHKA je J1a je ciro0oIaH.
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neMokpatuje y apymTy.” Takohe, ynHM Ba)KHY HallOMEHY Jia Ce Kareropuje ciodoje u
JIOCTOjaHCTBA HAJIIOTIYHH]€ MOTY OCTBAPUTH CABECHUM U KPUTHYKHM IIPHXBATAHEM 3aKO0-
Ha ¥ 00W4aja y yclloBUMa JIeMOKpaTHje (MaKo Xerell y CBOM IEIOKYITHOM JeTTy HMa JI0CTa
KPUTHYKHX OCBPTa Ha ieMoKpaTHjy).” Tpeba HarnacuTu 1a Xerein oCTBapUBAHE YOBEKOBE
c1000/1e U JOCTOjaHCTBA MpeiBuha y cucTeMy Mozere ApKaBHE BIACTH (3aKOHOIAaBHA, U3-

BpIIIHA | ,,CYBEPEHOCT" — BJIACT JIaTa HACIECTHOM MOHAPXY).
1.3.4. Qunozoghu (coyujanucmu) mapxcucmu u byocka npasa u ciobooe

Hpyra nomoBuHa XIX Beka o3HaymiIa je CHa)XHY MPOMOIIH]Y COIU]jaTUCTUIKUAX
uneja y chepu ¢pmnozoduje 1 HaCTaHAK COIMOJIOTH]E Kao OMIITeApynITBeHe Hayke. Panu
cormjanucty, npe cBux Cen-Cumon u XKozed Dypuje (y mamoj mepu I1jep Kozed [Ipynon)
HHCY TIPUXBATAJIH YU€Hha O JbYACKUM MPAaBUMa U JIMOKPATHjU Ka0 OOJIMKY TOJIUTHYKE BJIa-
JIaBHHE Yy KOjeM Tpeba J1a ce oBa IpaBa OCTBape (3ajaraiiv Ccy ce 3a BIaJIaBUHy CTPYUHhaKa).
OcHOBHa MMOpyKa paHUX COIM]jATHCTA, KA je ped O JbYICKAM MpaBUMa U cI0001aMa, jecte
TO JIa j€ YOBEK Yy OMIITEM CMHCIY JKPTBa JPYIITBA M JIa j€ OCTBApEHE MpaBa U cja000/1a
Moryhe camo y IpyITBy Koje Ou 0OCTBApUIIO jeTHAKOCT CBUX HETOBHX WiIaHOBA. McTumanu
Cy Jla je IPBH KOpaK Ha TOM ITyTy MPOIIMPEHE H300pHOT MpaBa Kao jeJJHOT 07 OCHOBHHUX

rpal)aHCKuX mpaBa U3 KOpITyca MOJIUTHYKUX MpaBa.*!

Cen-CuMOH CBOJy JPYIITBEHY TEOPH]y M OCTBAPUBAIE JbYACKUX MpaBa U CI000-
Jla TIocMaTpa Ha MOJIENy T3B. HHAYCTPH]CKOT JPYIITBA, Y KOjEM CBH YWIAHOBU UMajy UCTE
IIIAaHCE JIa CarJlacCHO CBOJHM CIIOCOOHOCTHMA JIOTIPHUHECY APYIITBEHOM Pa3BOjy U OCTBAape
pa3nuuuTa mpasa u cioboe. JpyImTBeH! )KUBOT OApa3yMeBa CKIajl JbYACKAX HHTepeca
¥ OTyJa motrpeba yoBeKa Ja MPUXBATH JPYIITBEHA MpaBUiia Koja ra CrpevaBajy Ja HayIu
JpyruMa ¥ Ipyre J1a HayJe lemy, ITo oMoryhasa ApymTBeHy atMocdepy 3a OCTBapUBakE

Jbyackux mpasa. [Ipema @ypujey, byu cBoja mpaBa u ci1000/1€ OCTBAPY]y Y OKBUPY MambUX

58 Bupn. I'. Xeren, Ocnosne ypme ¢unozoguje npasa, y: 11. Illnamenan, Yosex u opyuwmeo, CiayxoeHu
rnacHuk, beorpan 2009, 655.

59 Xeren ucTHYE J1a Cy 3aKOHU U 00HMYAjH IUTO/ NCKYCTBA MHOTHX T'eHEepaIyja y HCTOPHjU IIMBIIIA3AIH]e,
TE /1a je ped O palroHAIN3ALMjU T0jeJMHAYHUX [INJbEBA U BOJbA Y OKBUPY KOHKPETHHUX APYINTABA.
Ibid. ctp. 655 u naswe.

60 O. KoHT y cBOM 4yBEHOM IMUCMY jeTHOM MPHjaTeJby UCTHUE /1A j€ Ha Tpary HOBE HayKe KOjy Ha3MBa
,»(PU3UKOM* IPYIITBA, a ped je, Kako he ce BUACTH KacHHje, O COIUOIOTH)H.

61 Y oBOoM cmuCIly, OHH Cy HacTaBJbauu PycooBe duiiozoduje u 3anarama 3a IPYIITBEHY jeTHAKOCT
JbyIIN , KA0 U Ja je FhUX0Ba CI000/a YCIOBJFEHA OBOM jEAHAKOIINY.
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3ajenHuIa T3B. (ananru,*” koje cy Mel)ycoOHO moBe3ane 1o KoHdpeaepaTHBHOM NPUHITHITY.
VY HCTOPH)CKOM CMUCITY 3HA4aJHO j€ HEr0BO 3ajlarame 3a PaBHOIPABHOCT JKEHA Y IPYLITBY
70 CTeTIeHa Ja OMIITH JPYIITBEHN HalpeIaK MEepU CTEIIEHOM OCTBAPEHUX CII000/1a KEeHa.
Kan je peu o Jbynckum npaBuma u caodonama, Mel)y panuM conujanuctuma nocedHo MecTo
3ay3uMa [Ipy0H, uija naxkma je ycMepeHa Ha OCTBapUBambe MpaBa PaJHUKA Y TPOU3BOABI
Y CMambEehe BIIACTU YOBEKA Haj YOBEKOM. HberoBo 0CHOBHO 3aiarame je aa cy ciodosa u

JEIHAKOCT MPUOPHUTETH Y OJJHOCY Ha MPOAYKTHBHOCT.

HajnornyHuje yuewme y OKBUPY MapKCHCTHUKE (puiao3oduje o pyLUITBY U HEroBoj
KJIaCHO] IMOJIeJbEHOCTH, T€ JAPYLITBEHUM IIPOMEHaMa M MOJI0Xka]y YOBEKa U OCTBAPUBAY
HBETOBUX TpaBa u cinoboa cpehemo kon Kapna Mapkca u @punpuxa Enrenca. C 063upom
Ha TO JIa Cy BbUXO0Ba TyMayema JPYIITBEHUX [IPOMEHA KOHLIEHTPHUCAHa IIpe cBera Ha cdepy
MIPOU3BOIHE M OJTHOCE Y H0], Pa3yMJbUBO j€ J1a c€ HajKOMIUIEKCHH]e 0aBe MUTamUMa Koja
ce TUYy IIpaBa u cnoboja y obiaacTi pafa Uy Be3u ca pajgoM. Jbyncka npasa u cinoboje
CYIITHHCKHU c€ 00jalImbaBajy OJHOCOM MpeMa CPeACTBUMA 33 MPOU3BO/bY U OJHOCHMA Y
npou3Bowu. Takolhe, Ha MKpeM JPYIITBEHOM IUIaHY ApkKaBa UMa (QYHKIH]Y O/p)KaBamba
,»MUpa“ u3mel)y Kiaca 1 ycarianapamwa pa3InuuTHX HHTEpeca y pacliony OJ1 I0jeANHAYHUX

Y JIMYHUX JI0 KJIACHUX, KOJH CY YECTO CYNPOTCTAaB/bEHH U ,,HEIOMHPIbUBH %

Jenan ox omnTHx 3akJbyyaka MapKCOBOT yuerma KOju UMa JUPEKTHY pedIieKCHjy Ha
OCTBapHBamkE JbYJICKUX MPaBa U C1000/1a y APYIITBY jecTe na oTylheme Y0BeKa 3BHUPE U3

noJiesnie APYUITBA Ha KJ1ace, U3 TeXbe Ka Mpo(duTy, NOCTYNamEe ca paloM Kao ca podoM U Cil.

1.3.5. Mehynapoononpasnu acnekm 00Cmojancmed u /by0CKUxX npasa

YKoImKo ce 1ojaM J0CTOjaHCTBA MPOjEeKTY]je Ha Cy0jeKTe y MO3UTHBHOM Mel)yHapOJHOM
npaBy, OHJa ¢y y (poKycy naxme Ap:kaBe U Mel)yHapoHe opranusanuje. Y MehynapogHom
jJaBHOM MOPETKY Cy0jeKTH ITUTE U OHEMOryhaBajy moBpey CBOjUX TEMEJbHUX BPEIHOCTH
(omcraHak, CyBepeHHTET,  TEPUTOPH]jaTHI HHTETPUTET, KOMILIEKC HAIMOHATHUX HHTEpeca

n CJ'I.), ITO y CYIITHHU MPEACTaBJba CICMCHT HBUXOBOT ,Z[OCTOjaHCTBa y MebyHapOIlHI/IM

62 @Dypuje meno IpymTBO AenH Ha (ananre, koje umajy mo 1.600 Jpyau 1 y BuMa CBaKo pajy OHO IITO
je y APYLITBEHOM HHTEPECY.

63 Bun. ®. Enrenc, [lopexno nopoduye, npusamue ceojune u opoicase, [lpocsera, beorpan 1979, 111 u nasse.

64 CyBepeHHUTeT je KOMIUIEKCHA BPEIHOCT KOja MpeAcTaBba MpecyIaH T0Ka3 APKaBHOCTH M H3pa3
JOCTOjaHcTBa IpxkaBa y MehyHaponHom mpaBy. Bunern ommwke y: b. Jenmnunh, ,,JlocTojancTBo —
BpE/IHOCHA KaTeropuja Mel)yHapoiHOT ipaBa 1 caBpeMeHuX Mel)yHapoaHux onHoca’, [lpasnu sicueom,
12/2013, 269-281.
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onHocuMma. Kako je peu o koHpurypauuju cy0jexara Koju cy cnenupuyte ,,JbyaAcKe™ TBO-
peBuHE, oHOCH Mel)y liMa, 'y ’buMa, HMajy HeM30CTaBHO U IUMEH3H]y KOja ce U3paxkaBa

Kao0 0JHOC u3Mel)y Jbyin Koju penpe3eHTyjy Ap:kaBe, 0MHOCHO oapelene opranusanuje.®

3a Hama pa3maTpama Ioce0HO je 3Ha4ajHO TO Ja ce jAeo MelyHapoaHor mpasa, y
OKBHPY HeroBe (hparmeHraiyje, oJHOCH Ha JbyICKa MPaBa, U TO: OJ1 lbUXOBOT MOJMOBHOT
onpehema 10 KOHKPETHUX OOJIMKA 3allTUTE U, LITO j€ MOCEOHO 3HA4ajHO, JeUHUCamA
cy0jekaTa 3amTuTe. Y TEOPHjHU je KPUCTATM30BaH CTaB Jla Ce JbYACKa MpaBa OIHOCE ...
KaKo Ha MOje/IMHIIEe TAKO U JbY/CKE TPyIe CacTaBJbeHE O] I0jeIUHAIA. .. KOJH... HACTYIa]y
3ajeTHMYKH TOMYT... MarbuHa WK Hapona“™.% [ToBooM nmuTama cy0jeKTUBUTETA Y TOMEHY
3aIITHTE JBYACKUX TIPaBa U c000/1a 3HaUajHO je onpeherse 1a MHANBUAYY WIN 110jeANHIIA

TpeOa CXBATHTH ,,...Y IIUPEM FEHEPHIKOM CMHUCITY KOjH IIO/Ipa3yMeBa U rpyre rnojeaunana‘.t’

VY teopuju Mel)yHapoaHOT jaBHOT TpaBa MMOCTOjJU BUILIE OTBOPEHUX MUTAmA IOBO-
JIOM TIOjMa JIOCTOJaHCTBA, M TO Y PAacHOHy OJ TOTa Jia JIU Ce M3pakaBa Kao MpPaBO HIU
HPUHITAIL,*® OHOCHO J1a JIK C€ Paji O TIPOMEHILUBOM HJIM HEIIPOMEHJLUBOM IOjMY Y TIPO-
CTOpPY M BpEMEHY, /eTOBHUM KOHCTUTYTHBHHUM €JIEMEHTUMA, HAUWHY CTHIAHkba, €THUKO] U

npaBHOj BpeaHoCTH. ¥

Tpeba ncrahu na je 3a Hama pa3MaTpama OBaj 1ojaM, CBOjoM o0yxBaTHoIThy, OwITO
y OIIITEM 3HAYCHY WA Y CMUCIY JbYJCKOT JOCTOjaHCTBA, HEOBOJUB JI€0 KOMILIEKCA

JbYJACKUX IIpaBa U cno6oz[a, BUXOBOI' HOpMUpaAka U IMOCeOHO 3alITUTE.

O06e36ehemeM nomToBama JbyJICKOT JOCTOJaHCTBA CTBApajy ce€ JIPYIUTBEHE U, IO-
ceOHO, IpaBHE MPETIIOCTABKE 3aIITHTE YOBEKOBE JIMYHOCTH o] nerpananuje.”’ Ha oBaj Ha-
YUH KOHCTUTYHIIIE CE€ OMIUTH KOHLENIMJCKU OKBUP 3@ YCIIOCTABJbakhe CUCTEMA 3aIUTUTE
JbYJICKHX IIpaBa U ¢1000/1a, ¥ TO HE CaMO Y paBHU HAI[MOHAJIHUX IPaBHUX cucTema Beh n'y

nomeny mehynaposor npagsa.’!

65 1bid.

66 Bunetu 6mmxe y M. Kpeha, Melynapoono jasno npaso*, Cnyx6enn rimacuuk, beorpax 2007, 122.

67  Ibid.

68 Bupnern 6nmxe, Jennuuh, b. (2013), 269-281.

69 Bun. B. Bogunennh, ,,[IpaBo Ha spyncko mocrojancto‘, 36opuuk [IpaBHor daxynrera y 3arpedy,
op. 5-6/80.

70 Beuka koHpepeHuja o jpyackuM npasuma (1993) mocebHOM ekiapannjoM Iperu3upaia je 1a csa
JbyJICKa TpaBa MpoM3JIa3e U3 JOCTOjaHCTBA U BPETHOCTH MIPUMEPEHHX JbY/ICKO] TUIHOCTH.

71 Bun. U. Ilejuh, , Koncturynuonanusanuja Jby/ICKMX MpaBa: IpaBO YOBEKa Ha JIOCTOjJAHCTBO™,
3awmuma wYOCKUX u MArbUHCKUX npasa y esponckom npocmopy, Temamceku 360pHuK padosa, KibUra
npsa, Hurr 2011, 253.
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Y HOpMAaTHUBHOM CMHUCITY, JbYACKO IOCTOjaHCTBO, KA0 Haj3HAYA]JHU]U BUJI UCTIOJbaBamba
JI0OCTOjaHCTBA YOTIITE, YOOJUYEHO je Kao OCeOHO MPaBo Ha JOCTOJaHCTBO U MPEICTaBIba
HEM30CTaBHHM JICO KaTajora JbYJICKUX MpaBa. To je JOTUYHA MOCIenIa YHHEHHIIE 1A Ce
OBO TIPaBO 3aCHMBA HAa TEMEJFHUM BPEIHOCTUMA JbYICKE JTMUYHOCTH U MPECTaBIba OMILITH
YCJIOB MOIITOBaka OCTAIHX JbY/ICKHX IIpaBa. Jep, MocTojame eleMeHaTa J0CT0jaHCTBa HH-
KOPIIOPUCAHO je y CBa JbYJICKa IPaBa, M MOBPe/ia OMUIIO0 KOT O] BbUX HCTOBPEMEHO je MoBpeia

JIOCTOjaHCTBA WJIM, IPELM3HMU]€, IPaBa Ha JIOCTOJaHCTBO.

MebhyTtum, nako MoBoJOM MOjMa JIOCTOjaHCTBA Y TEOPUjU AYTO TPajy pacnpase o
ETOBHM PA3JIMYUTUM aCIIEKTHMA, * lerOBO Mel)yHapOJHOIIPABHO YOOIMYaBame Kao MpaBa

Ha J0CTOjaHCTBO PEIATHBHO j€ HOBHjer AaTyMma.”

1.3.6. Koncmumyyuonanuszayuja byockux npasa u nocebHo npasa Ha 00CMojancmeo

[TocmatpaHo HCTOpPHUjCKH, KaKo je Beh 00jalimeHo, H3BOPHE HJIEje O OJTHOCY yCTaBa
Y YCTaBHOCTH, C je/IHE CTpaHe, U MHAUBHIyAHUX JbYACKUX MpaBa U cliodoma, ¢ Ipyre
ctpane, cpehy ce y pagoBuma 3aueTHHKA Ujeja rpaljaHCKe YCTaBHOCTH * KOJU O JbYJICKUM
npaBUMa TOBOpe Kao 0 mpupoAHuM mpaBumMa. C 003UpoM Ha IMpeaMeT Haller pajaa, Tpeda
MPeLU3UpaTy Ja MojaM JbYACKHX MpaBa JA0JIa3d Ha MECTO OBE TPAJUIIMOHATHE JOKTPUHE
0 ,,IPUPOJTHUM TIpaBUMa‘* K0ja je JOMHUHHpAJAa y TPBOj (a3 KOHCTUTYIHOHAIH3ANH]je. Y
IpoIeCy KOHCTUTYIIMOHAIM3AIIM]e JbYICKHX MpaBa U cI00oa 3Ha4yajHa je u adupmMaiyja
MPUHIUNA TIojienie BIacTu. [IpuHIMT mo/ieNne BIAaCTH MOCTaje YCTaBHU MPUHITUI [TUPOKO
MIPUMEHUBAH Y YCTAaBHO] TIPAKCH M Y PYHKIIU]H je 3aTHTE HHANBUAYATHUX MTPaBa HA Ha-

YHH Ja C€ JI03BOJIH ,,...CBAKOME JIa YUHH CBE OCHUM OHOT'a IITO MOJKE JIa Hayau JApyrome™.”

HcroBpemeHo, 0Baj MPUHIIMI MPECTaBIba YCTaBHY OpaHy O] THpPaHUjE€ U MpYKa
rapaniujy ciao6oau. Cinobosa, a moceOHO MOTUTHYKA ClI000/a, 1e(HHHUIIIE CE KAa0 CTaB 110

KOjeM CBaKH YOBEK Tpeba Jla iMa CUTYPHOCT, a BIIacT Tpeda J1a Oy/ie opraHu3oBaHa Tako Ja

ce ,,...JelaH Y0BEeK He Mopa Oojatu apyror.’®

72 Paznnunra oapehema oBor mojma: mpupoaHH, APYMITBEHH W npaBHU. Bun. I'. Bykagunoswuh ,,0
JbYJICKOM JIOCTOjaHCTBY Kao IpPaBHOj BpeaHoCTH , [Ipasnu scusom, 12/2013.

73 [IpaBo Ha TOCTOjaHCTBO MPBU MMYT j€ U3PUINTO HOpMupaHo y ipeamOyu [Tosesse YH (1945), oqrocHO
y wnany 1 Jlexnapanmje o sbyackuM npasuma Y H, xao u [Takty o rpaljancknm v MONMUTHYKUM ITpaBUMa
VH (unan 10).

74 Bun. L1. Jlok, /[ée pacnpase o éradu, Mnanoct, beorpan 1978.

75 Bunern 6mmxe y: B. Constant, Principles of Politics Applicable to All Government, Liberty Fund,
Inadianopolis 2003, 46.

76 Bun. I1I. MonTeckje, O 0yxy 3axkoua, Kiura X, 3aBoj 3a yioennke, beorpag 2011, 114-126.
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Cagap:xaj akTyelHOr Tpoiieca KOHCTUTYIIUOHAIN3AIIN]E JbYCKUX MpaBa (yIopeaHo-
MIPaBHH ,,[TPECEK"* CTamba yCTaBHOCTH) yIyhyje Ha 3aKkJby4aK Jia ce PUPOA JbYICKUX IpaBa
He opelhyje mpuMapHO Kpo3 HBHXOB 10jaM, 0 YeEMY je& IUCKycHja y Haylll YIJIaBHOM 3aBp-
IeHa, Beh Kpo3 /1ejCTBO JbYACKHX TPaBa, IIITO 3aXTeBA CTBAPAKE MPABHUX U TMOJIUTHIKUX

YCJIOBA 3a lbUXOBO OCTBAPUBAILEC.

[ToBogoOM JbyICKHX TIPaBa, KaKo j€ MPETXO0JHO 00jallbEeHO, HYKHO j€ YCIIOCTaBJbabe
HU3a MMPETIOCTaBKK 0e3 KOjuX HHje Moryhe BUX0oBO AcPUHHCAkE (TEOPHJCKO U YCTaBHO-

MPaBHO) U, LITO j€ 3HaYajHHje, IbUXOBO OCTBAPUBALE.

JbyZCKO JOCTOjaHCTBO Kao OMINTA MPETIOCTaBKa, alu U condicio sine qua non
JbYJICKHIX TIpaBa, PEIATHBHO KACHO j€ M3IBOjEHO Kao IOCeOHO MpaBo, Koje nMa MehyHapogHy
W, TIPELU3HUje, YHUBEP3aIHY TUMEH3H]y.”” Ped je 0 BpeHOCTH KOja MoceOHO J10J1a3H JI0
u3paxaja y mpolecy 3alTUTe JbYJCKUX MpaBa, HAPOUUTO OHUX U3 KaTEropHje OCHOBHHUX

JIMYHUX IIpaBa U BOMC CC HOCTaBJ'bajy CTa"HJgapan y OCTBApUBAKYy UHAWBHUAYAIIHUX IIpaBa.

[MToverak renese mporeca KOHCTUTYIUOHATHU3AIH]€ JbYCKHAX ITPaBa BPEMEHCKH KOUH-
LUIMpa ca IOHOIIEH-EM MPBUX aKaTa YCTaBHOT KapaKTepa y OKBUPY Ipa)aHCKUX JIpyIITaBa

y Enrneckoj (mouyerax XIII Bexa) u Ha aMmepuIKoM KOHTUHEHTY (apyra nojoBuHa XIII Beka).

2. UcTopujcKONPaBHH ACNEKT 3aLITHTE JbYACKHX IIPaBa M €J10001a

WHcTUTYIIMOHAIHA 3aIITHTA JbYICKHX MIPaBa TBOPEBUHA j& MOJICPHOT 7002 U HacTaje
cpeanHoM XIX Beka ca 1ojaBoM NPBUX XyMaHUTAPHHUX OpraHU3allfja U OpraHu3alyja
KOje UMajy 3a Wb IPOMOBHUCAkE U 3aIUTUTY OCHOBHUX TpaBa U ciio0ona yoBeka. Tpebda,
mehytum, ucrahu aa v mpe OBOT MepHo/Ia MOCTOje PA3IMYUTH MOKYIIAjH 1a ce Kpo3 100po-
TBOpHE YCTaHOBE 00€30e1u 3alTuTa ojpel)eHuM KaTeropyjama JbyIu, alld Cy OHU OCTajalin
WCKJbYYHBO Y OKBHPHMA BEPCKUX OpraHu3alja M y MHUILIMjaTHBaMa I0jeMHAIa HHCTINPHU-

CaHUX (PUIAHTPOIICKUM HJIejama.

Wneja o mocTojamy JbYACKHX IpaBa U TEXKba Ja ce 00e30e1 BUXOBO TOIITOBABE
U 3aIITHTa, Mel)yTUM, MHOTO je cTapHja U Haja3| ce, KaKo je UCTaKHYTO, Y (puiao3odhckum

ClIuCrMa U IMMpaBHUM TCKCTOBHMA UCTOYHAYKHUX U aHTHYKUX III/IBI/IJ'H/I3aIII/Ija TOT )106a.

77 [TpaBo Ha JbyCKO JOCTOjAHCTBO MPBH MYT j€ SKCIUTULUTHO IS(UHNUCAHO y YHUBEP3aIHO] NeKIapalyji
o sbyackuM npaBumMa Y H (ycBojeHa u npokiamoBana pesonynujom I'C VH 10. nenem6pa 1948); unan
1 rmacu: ,,CBa Jpyncka Ouha pahajy ce cimobomHa 1 jeqHaKa y JOCTOjaHCTBY M IMpaBUMa.
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2.1. Jbyocka npaea y cmapo6eKko6HUM RPAGHUM OOKYMEHMUMA

YV HajTI03HATH] MM CTaPOBEKOBHHUM IPABHUM JIOKYMEHTHMA, KOj€ IT03Ha]€ IMBUIIN3AIIH]a,
MOCTOj€ HOPME y KOjuMa Cy CaAp KaHu eNeMEeHTH JIe(UHICaka JbYACKHX MpaBa U ciobdoa
cxBaheHHX y JaHallkbeM cMHCTy. Hajrmo3HaTuju OHOBpeMEHH 3aKOH — XamypaOujeB 3a-
KOHHUK (,,1ap ca HeOa“), Haj3HAYaJHU]HU TEKCT MUCAH KIMHACTHM MHCMOM, CaIPKHU OApeaoe
KOjUMa Ce ,,71ajy MpaBjia CAPOUETY M yIOBHIIM. .. 3aIITUTA yTHETEHOM YoBeKy .’ OBaj mpas-
HH JOKYMEHT IpeiBrl)a BpJIo CTpOre Ka3He 3a Pa3InduTe MPEKpIaje, o1 ,,paCUIIHOT Bol)emna

noMmahuHCTBA® M TIpecTyna y ClIy>kOu, MPEKo CHIIOBama /10 pa300jHUIITRA.

3a Hamia pa3marpama MoceOHO je 3Ha4ajHO To Ja XamypaOujeB 3aKOHHUK mpenBuha
CMPTHY Ka3Hy 3a H3BPIIHOIIA Pa300jJHUILTBA U MaTepHjaIHy HaKHay 3a XpTBY. [locMaTpaHo
YOTNIITEHO, CYJICKH IIOCTYNaK y BaBuioHy ox1 moueTka mpuMeHe XaMmypaOujeBor 3aKOHUKA
3HATHO ce pedopMulie (Cynrje CBEIITCHUIIN Cy 3aMEHCHH CBETOBHUM CYIUjamMa, YBOIH
Ce arejaluoHu CyJ KOjU YMHE KpaJbeBe CY/AHMje, a MOCie/kha HHCTAHIA Y KAIOCHOM T10-
CTYIIKYy OHO je KpaJb JTHYHO). Y CYJCKOM MOCTYIIKY CBEIOUEH-¢ T001ja Ha 3HAYA]y Kao J0-
Ka3HO CPeJICTBO (TOpe1 MMCaHUX J0Ka3a UCKa3u CBEIOKa Cy Haj3HAYAJHU]H ), aJTU JOIIT YBEK
Cy NPUCYTHa UpallMOHAIHA J0Ka3Ha cpercTBa (HIp. boxju cyn Oanama y peky y ciay4dajy

onTyx0¢ 3a Bpayoune).”

Mely cTapoBEeKOBHUM MPAaBHUM CHUCTEMHMA, MOCEOHO MECTO 3ay3uMa €THUIATCKO
npaBo. Y OKBUPY OBOT MPABHOT CHCTEMA, KaJia je ped O JbYJCKHM MpaBUMa U clIo001ama,
noceOHO cy anocTpodupaHe HOpMe MOPOIMIHOT 1 OpayHOT TpaBa. [Ipasa sxeHa cy moceo-
HO 3amTuheHa (keHa je paBHONpPaBHA y Opaky, MojaBJbyje c€ Kao CBEJJOK TOKOM CYJICKOT
MOCTYIIKA, CTHYE MPABO CBOjUHE HAa HETIOKPETHOCTHMA U CII.), IITO j€ MOCIeIuIa, ali U
J0Ka3 MatpujapxaiHor ypehema apymtea.’’ Takole, mocroju MoryhHoCT 3amiture npasa

y CYJCKOM TOCTYIIKY KOjH j€ Y TMCaHOM OOJIMKY (pa3iuka y ogHocy Ha BaBuioH).

Boheme cynckor moctymnka Kao U JIOHOIICHE OMIYKE y MPBOM CTETIeHY y HaJIeK-
HOCTH j€ JApKaBHUX oprana ([1atuja), a HEPETKO mpecyay noHocu U (apaon. OcTBapeme

OCHOBHOT JbY/ICKOT TIpaBa — MpaBa Ha *KHBOT, y ojpehenom Opojy cinyyajeBa, y Erunry je

78 Hctu Teker neduHuIe M mpaBa 3arapaHTOBaHa jKEHaMa: J1a MOTY jJa ce o0pasyjy, 00aBibamy
pa3IMuMTe IOCIOBE, 1A YaK M Ja HocTaHy nucapu. Bun. B. Jljypaunt, Hemopuja yusunusayuje —
Hcmoune yusunuzayuje, Haponna xmura, Anga, beorpag 1995, 227.

79 C. Aspamosuh, Onwma npasua ucmopuja — Cmapu u Cpeoru ek, beorpan 2000, 120.

80 XKenama cy Ouie JoCTynHe HajBaKHU]jE JpKaBHE QyHKIHU]e, TOYT yIIPaBHUKA IPOBHHIIM]jA WU YaK
(apaoHa, a y cry4ajy pa3Boja, Koju je Omo peTka 1mojasa, 1o0ujane ¢y 1eo IMopoIuIHe HMOBHHE.
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3aBHCHIIO O] BOJbe papaoHa. Y CKIamy ca JeCOTCKOM OpraHHU3allijoM eTUIaTCKe JApiKaBe,
(hapaon omrydyje 0 MOryhHOCTH TOMIJIOBamka oCyheHnX Ha CMpTHY Ka3Hy ((apaoH je ,,ro-

CIo/ap JbYAH U BUXOBHX XKHBOTA™).%!

Wmak, Bnamap ce cTapa 0 CBOjUM IMOJAHUIIMMA U O FbMXOBUM MpPaBUMa, a y TPUIIOT
TOME CBEJIOYM M jeJ]aH 3aruc 13 100a HapcTBa KOjUM je GapaoH MOCTaBUO IPHKABHOT YH-
HOBHHKA M a0 My YITyTCTBA KaKO JIa C€ OMXO/I MpemMa MojeAUHIIMMA KOju My ce oOpahajy
ca cBojuM Mosibama, ynyhyjyhu ra 1a cBojy ¢hyHKIH]y 00aBJba HEMPUCTPACHO U TIPABETHO,
Haramasajyhu 1a ce He cMe ITPaBUTH pa3iivKa peMa MaTepHjaTHoOM OOraTcTBY U APYLIT-

BEHOM CTaTycCy nojeauHara.®

Tpeba narmacutu na AtnHa u PuM no3najy mojam rpahanuna kao Hocuora oapehernx
IpaBa, aJld He U 10jaM 4YoBeKa (person) kao eMaHalujy jbyackor ouha.®® To je mocieaunia
OHOBPEMEHOT CXBaTama Jla Ce MPUBATHU HHTEPEC OCTBApYje y paBHU JaBHOT HHTEpeca, y3 Ha-
MIOMEHY J1a Y IEpUOJTy Tpajarha aTHHCKE JIPKaBe joIl YBEK HHUje U3BpIIcHA qudepeHujamnyja
jaBHOT ¥ IPUBATHOT MHTEpECa, T€ Jia 10jeIMHAI] TOTPeOy 32 OCTBAPUBAKEM JIMYHUX TIpaBa
peanusyje yuerheM y ynpaBibamky MOJIHCOM ,,...MIOMITO je yuerrhe y KUBOTY MOJHca U
Opwura o HBEeroBoj BUTATHOCTH OHJIa jeJInHAa aKTUBHOCT 0CTOjHA ATnibana™.® [Tocmarpano
UCTOPH]CKH, OBO je OO0 3HaYajaH Hanpeaak y ogHocy Ha Erunat u BaBuiion, riae o0aBibame
Jp>KaBHUX MOCIIOBA MMa TEOKPATCKH KapaKTep U MPOMOBHUIILIE BiIaJiapa Kao jeJMHOT HOCHOLIA

THX OBJIaIhema.

ATHHCKY TIEpHO/I, UTIAK, HHjE JIUIICH eJIeMEeHATa yBa)KaBarba 110jeIMHAYHUX WU JTINY-
HUX TIpaBa TpahaHa BUXOBUM yuenrheMm y AepuHHCABY caapiKaja 3aKOHA KOJH Ce JOHOCE
U IPUMEHbY]y, IITO ce MaHU(eCTyje pagoM HapoHe cKymuTuHe (exnesuje).> OBo ce mo-

ceOHO McToJbaBa aupMaIIMjOM CyJICKOT TIOCTYIIKA jep ce Hajeehu Opoj ciaydajeBa pemasa

81 Bugeru 6nmxe, C. Aspamosuh (2000), 135.

82 ,,Buan, kana monmnar nole n3 ['opmer i JJomer Erunra... [To6puanm ce qa cBe 6yne 06aBbeHO y
CKIIaJy ca 3aKOHOM, Ja Ce CBE YPEaH Y CKJIaay ca MPHUMEHOM HCTOr M Ja CBaKH YOBEK J00Hje CBOje
npaso... [Tokasaru npucTpacHoCT cpamHo je jeno npex borom... Ha nosznaror rienaj kao Ha Hero-
3HATOT, OHOTA IITO je 63y Kpaspa nCTO Kao M Ha OHOT HITO je maneko of mera.” Bum. B. [ljypant
(1995), 170.

83 Peu humanitas npBu myT ce mojaBibyje y Pumckoj penyOiuid Kao MPeBOJ IPUYKe peuu paidea
(obpazoBame) y 3Hauewy eruditio est institutio in bona artes (mogy4yaBarme M TOyKa y J0OpoM
Biagamy). Meja gopeyancTBa je Hacnehe xeneHucTruke ¢mro3oduje, oceOHO U3 CTOUIM3MA, 1a
6u ce paznukoBanu homo humanus odpasoBanor Pumibanuna u homo barbarus.

84 C. Aspamosuh (2000), 168.

85 CacraB CKyNIITHHE YWHE CBU CJI0001HH, TyHONIpaBHU rpal)anu crapuju ox 20 roguHa. CKyNIITHHA je
JIOHOCHJIA 3aKOHE, KOHTpOJIMcala paJ| yIpaBe U Cy/ICTBa, OJUlydlBaia U paTy u Mup. Buneru omike
C. Aspamouh, Onwma npasna ucmopuja — Cmapu u Cpeoru eex, beorpax 2004, 167.
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y OKBUPY HaponHor cyaa (heliea) n meroux Beha (Iukactepuja), Koje Cy U MPBOCTEIICHU
u apyrocrenenu (xandenn) cya. OCHUBaWwe HAPOJAHUX Cy10Ba Y ATHHU jecTe OHO ITO he

ce kKacHuje, y MojiepHoj EBponu HasBatu cyheme ca moporom.™

Hampenak aTuHCKe ApsKaBe y 3aIlITHTH JbYJICKHX IpaBa M €l1000aa y 0OJHOCY Ha HC-
TOYHE HUBHUJIM3ALIMje OTJIe/la Ce Uy CYACKOM IOCTYIIKY Y KOjeM c€ KOpUCTE pa3HOBPCHA JI0-
Ka3Ha cpe/IcTBa (Yak ¥ MUTHpPabe ojipeaada oapeleHor 3akoHa).’” ATHHCKO MPaBo y HETHHA
y CBUM CErMEHTHMa MPEJICTaBJbalIo je HalpeIaKk y OJHOCY Ha JI0 Tajxa nocrojehe mpaBHe
CHCTEeME, a leroBa HajBeha TeKOBMHA Cy BUCOK CTEIIEH BJIaJ[aBUHE IpaBa M jeTHAKOCT CBUX

co00HUX, TyHOIpaBHUX rpal)ana (isonomia) mpes 3aKkoHOM.

CapasBojem nemMokpaTrje y ATuHH, 1eUHUIIE ce ¥ ojam GuitantTponuje (philatropia)
aJIi HeroBa MPUMEHA je orpaHnyYeHa Ha XeseHe u He oOyxBara BapBape (barbarus). OBo
KJIACHYHO pa3/iBajame XelIeHa M BapBapa 3aCHOBAHO j€ Ha JaCHO 03HAUCHUM TEPUTOPH]jATHUM

rpanuiama.®’

[Mojam ¢unanTponuja®™ mpucyrtaH je U y OHOBpeMeHUM (PHI030CKUM pacrpaBa-
ma ([emocten, V u IV Bek npe H. €.), TIe c€ OBUM TI0jMOM JKEJIM U3Pa3UTH MOTpeda 3a
YCIIOCTaBJbakbeM XapMOHHYHUX 0/IHOCA aTUHCKUX rpal)ana melycoOHO 1 mpema caBe3HHUIIU-
Ma, Kao ¥ IIPEIyCIIOB 32 OCTBapuBambe rpal)aHcKuX MpaBa y CyACKUM TmocTymimma. Mctnae
Ce XyMaHOCT aTHHCKHX 3aKOHa KOjH Y je/THaK MOJI0Kaj CTaBJbajy CBE YUHMHHOIIE KPUBUYHHX
nena (6e3 o03upa Ha TO Ja JIH je JIeTI0 YUYUEEHO IpeMa CII000HOM YOBEKY W PO0y).
Jakiie, uaeja 4oBeKoJbyOJba HUje CTpaHa ATHH-AHHMA U Yy OJJHOCHMMA IIpeMa BapBapHuMa,
IITO HECYMILHBO yIyhyje Ha 3aKJbydak O OCTBApUBAIbY NMPBUX €IEMEHTA JbYICKHX TIPaBa y
JOMEHY KXXEbUBHX DA WIH, IPSIU3HH]jE, KpUBUUHHX Jena.’!

86 CynpoTHO OpHjeHTaTHUM Ap)KaBaMa y KOjUMa je CyACKH MOCTYIaK Yy HaJIC)KHOCTH Biajapa u
Jp>KaBHUX YNHOBHHKA, Y ATHHH, O IIPaBUMa 1 Jy>KHOCTHMA 0jeJMHALA OJUTyqyjy HEHOCPEIHO Cyanje
(rpahanu monuca). Bun. B. Jljypaut, Hcmopuja yusunuszayuje — Kusom I puxe, Haponna xmura,
Anda, beorpan 1995, 279.

87 Bun. C. ABpamosuh, ,,Harosemraj exemenara rnpaBHe JIpXaBe y aTHHCKO] AeMOKpatuju’, [Ipasnu
arcueom, 12/1997, 1353-1356.

88 »---ATHHH C€ HE MO’KE OCTIOPABATH JIa j€ IIPBa y CBETY 030MIBHO YTEMEJbUIIa IOPOTHO Cyh)erhe, TPHHITHIT
BUILIECTEIIEHOCTH CyJ10Ba, MOApel)eHOCTH M3BPIIHUX OpraHa BIACTH CKYNIITHHM M cypoBuMma.” C.
Aspamosuh (2000), 196.

89 V xpumrhaHCTBY T0jaM TpaHHUIIE ce YCIIOCTaBJba Ha JIMHUjH Bepyjyhu u HeBepHurm. Bapsapu ce He
HaJla3e ca OHe CTpaHe MOJINCA, TIOIITO CE MOJINC MPOIINPHO TAKO J]a BAPBAPH HOCTA]Y ,,...HEIPHjATEIbH
M3HYTpa KOje BaJba MOMPABJHATU KAKO JOJIMKYje WIH YKIAHkAaTH KaKo O yIOpHO HEe O on0ujau
IyXOBHO WM cekynapHo cmaceme. K. Hysunac, Ilapadoxcu mwyockux npasa (ayTOpH30BaHO
npenaBame ogpkano 21. 1. 2010. ma Konapiny y beorpany).

90 P. Stearns, Human Rights in World History, Routledge, London and New York 2012 , 35.

91 R. Bauman, Human rights in ancient Rome, Routledge, London and New York 2000, 121 13.
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[ojam ¢unanTponuje, HacTao y ATUHH, Hpey3uMa Pum u nasbe ra pasBuja y oONuKy
humanitas romana, KOju TPEICTaB/ba aMaJiraM OBE TPUKE HJIeje W TPAJUIUOHATHUX PHM-
CKuX BpenHocTH. theroBa apTukynanuja je ycneamna Kpo3 aehuHucame ius humanum,” Koju
npeJcTaBiba MpeTeyy JbYJICKUX MpaBa y CMUCIY CaBpEeMEHUX cxBaTama. MHaue, cam mojam
humanitas je ekBUBaJIEHT NOjMYy (pumanTponuje Uy PuMy nounme ia ce ynorpebdspaBa of cpe-
nuHe I Beka. mpe H. e. tberoBa ynorpe0a npunucyje ce rpynu HHTEIEKTyalala OKyIJbeHUX
oko [{unepona Amenujanyca Koju Mogu(MUKyjy OpojHE TpaJUIIOHATHE PUMCKE BPEIHOCTH
U TI0Be3yjy uXx ca ujejama HactanuMm y I'puxoj. Harnammasa ce Be3a pumcke OpyTaaHOCTH ca
TPYKAM YOBEKOJbYOIbeM. YTHIaj LIuIiepoHOBOT HHTENEKTYaIHOT KpyTa Takohe ce MaHupecTyje
3ajarambeM 3a XyMaHM3alMjy HauMHa U3BpIICHAa KPUBHYHUX CaHKIMja. OHU MOTEHLUPaAjy
3Ha4aj JOCIeIHE U IMUPOKEe MPUMEHe TocTojehux mpomuca, lex Semporia de capite civim,
KOjUM je 3a0pameHa CMpTHA Ka3Ha, OCUM ca oBhamhemeM ,,Hapojaa“, kao u lex Porcia, Kojum
je 3a0pameHo OMUeBamke Kao HAUMH KaKbaBarba. 3ajeIHo ca YCTaHOBOM provocati ad populum,

OBH 3aKOHHM Cy OMJIM OCHOBA TIpaBa U ¢j1000/1a y Iepruoay KacHe peryonuke.”

3a ocTBapuBame JbYICKHX IpaBa U ci1000/1a, IO CBOM CaJIpkajy j€ 3HauajaH yTHIIA]
humanitas romana Ha ne(UHUCARE jOII jJeTHOT HHCTUTYTA Y OCTYIIKY M3BPIICHA KPUBHY-
HUX CaHKIMja. Ped je 0 MHCTUTYTY U3roHa — mpoTepuBama (aquae et ignis interdictio), KOjuM
je TIOYMHHUOITY OMITO I03BOJHEHO J1a H30ETHE U3BPIICH-E Ka3He Tako mTo he HamycTut Pum.”
OBaj MHCTUTYT CE€ MEHA0 Y MOTJIETy HAYMHA PETyJIUCamba  ,,IPEIIao™ myT O] AUCKPEIIUOHE
OLICHE PUMCKOT' MarucTpara J0 3aKOHOM ypeleHor npaBa, Koje je 3aMEHIII0 CMPTHY Ka3HY y
M0jJEJUHUM CITy4ajeBUMa. Y UCTOPHU]CKOM CMUCITY 3HauajHoO je [{uiepoHoBo youaBame Be3e
w3mel)y humanitas romana v ipaBa, UCTHIIAKEM TPABUYHOCTU U XyMaHOCTH 3akoHa XII
tabmuna.” [lojam humanitas je npenMer naxmme He caMo (Huo30da Hero U PUMCKHX TIPaB-

HUKa KaJia ce 0aBe MUTambeM OCTBapHBamka OCHOBHUX IIPaBa 4OBEKA, KAo ILITO je cI000/a.

92 Ibid., 28 u name.

93 Konuko je 3Hauaj MHCTHUTYTA provocatio ad populum, BUIU ce 1a c€ Y NUBUIN3AIUJCKOM CMHUCITY
n3jemaHadaBa ca kacHuje nonetom Magna Carta Libertatum Koja y oriie Ty JbyICKHX IpaBa u cioboa
OaIITHHU HEMPOJa3HEe BPEIHOCTH.

94 OBaj MHCTHUTYT IPOILIA0 je Kpo3 aBe (aze: y npBoj Ga3u 0Baj MHCTUTYT je OMO PeryJmcaH akToM
Ha OCHOBY KOTa je OMIJIO JO3BOJEHO PUMCKHM MarucTpaTHMa Ja OJJIydyjy O 3aMEHH CMPTHE Ka3He
3a oarosapajyhy HoBUaHY Ka3Hy, KOjy je ocyl)eHH mmoyiarao kKao rapaHiifjy, Iocie 4era je Morao Jia
HarycT Pum; y npyroj dasu oBaj uHCTHTYT je 6uo ypehen 3akonom (lex Cornelia de sicariis, Koju
je moueo pumckn umnepatop Cyna), xkao lex Tulia de ambitu, xoju je mpomHcao Ka3Hy MPOToHA Y
Tpajamy O] jeJJHE TOIMHE 3a M300pHY Kpal)y.

95 3akon XII Tabnuua no3BosbaBa a yOMCTBO M3 Hexara Oyxe ,,0TKYIIJbEHO™ JaBambeM ojaronapajyhe
MaTepHjaTHe HaKHAE.
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EBonynuja jbyackux mpasa 1 cio00/1a y CTapOpUMCKO] HCTOPHjH MPAKTUYHO CE OTJie-
Jla ¥ Kpo3 yCTaHOBY Opaka, Koju je y ctapoM Pumy umao /1Ba ucropujcka odnuka: opak ca
MaHycoM M 06e3 maHyca. Ha mouyeTky puMcKe HCTOpHje MOoJI0XkKaj keHe y Opaky (Opak ca
MaHYyCOM), KapaKTEepHIIIE MOTITyHA TTOTYNHEHOCT MYXKY. MIak, 1 y TAKBOM IOJIOKAjy )KEeHa
y)KuBa oapehere cmoboje u mpasa (HIp. HE MOXKe OWTH pojaTa y porcTro).” Ox apy-
re TIOJIOBUHE TeproJia penyonuke, moctojeha oopma Opaka ce 3aMemyje HOBUM OOJTHKOM
(Opak 6e3 maHyca), y KOjeM jkeHa y>KuBa Beha mnpaa u cio0ojie, U I1e je y IMYHUAM, i |
MMOBHHCKHM IIPaBUMa, CKOPO y TIOTITYHOCTH W3jeIHaueHa ca MyeM. Tpeba Harmacutu na
Ce TOKOM PHMCKE UCTOpH]je TIOCTENICHO YKUajy OTpaHuYeHa y MOTIeAy Kpyra Jiiia Koja
MOTy 3aKJbYYHTH Opak, Tako Ja je cBe Behu 6poj rpahana cTuiao npaBo Ha 3aKJbydeme Opa-
Ka 1 cnoboay u3zbopa ymia ca kojuMm he crynutu y 6pak. Konauno, ykunyTa je u 3a0pana
3aKkJbyuera Opaka u3mel)y marpuija u rmedejaia, a yBeeHa je 1 MOryhHOCT 3aKJbyderha
Opaka usmely cinoboaHo pohenux rpahana u ocnoboheHux podosa,”’” ynMe ce H3pakaBa
BHCOK CTEIICH paBHOIIPAaBHOCTH CTAHOBHHMKA PrMa y ocTBapuBamy OCHOBHHUX IIpaBa y OBOj

OCETJHUBO] O0JIACTH.

VY chepu mopoaryHOT TIpaBa, 3HAYAJHO j€ Ja Ce Yy CKIany ca humanitas romana (To-
cebaH nekpeT y nepuoy HepBuHe Bi1agjaBiHe) yBOIM U jelaH OOIUK aTMMEHTAIIH]je, KOJUM
Cy Jiera U3 CHpOMAIIHUX TIOPOIMIIA ,,[TOJIpKaHA ™ IP)KABHUM CPEJICTBIMA Y MHOTHUM T'Pajio-

BrMa Mtanuje, 1o je Tokom TpajaHoBe BiaaBHHE MPOIIMPEHO M HAa PUMCKE ITPOBUHITH]E.”

Takohe, kana je ped o MHTEJIEKTYaTHUM cj00o0/1aMa U mpaBuMa rpaljana, moceOHO
c1000/11 TOBOpa, 3Ha4ajHO je Aa 'y Pumy (mepuon pernyOnuke) 3a KJIeBeTy HHj€ TOCTOjana
KpUBUYHA CAHKITM]a, a HAMAM Ha TIOjEMHIIA U HEeroBa JIMYHA CBOjCTBA (KapakTep | JIp.)

OWJIK Cy CTaHIapIHU MaHEeBap KaKo y MOJUTHYKKM JebaTama, Tako U TOKOM cyhema.”

Tpeba HarmacuTH J1a ce MOCTENEeHO YCIOCTaBIbhajy eJIEMEHTH MHTEPHAIMOHAHE 3a-
IITUTE JbYJICKUX MPaBa Kpo3 pa3inuuute GopMe H3jeHauYaBarba 1MoJjioXkKaja HepuMJbaHa ca
Pumiparnma. OBo ce moceOHO oriiesia y JOHOIICHY 3aKOHA KOjH HMajy 3a IIUJb CIIPEYaBahe

ojaBe KOpPYIIIHje y PUMCKUM TpoBHHIHjaMa (leges repetundarum).'®

96 M. Crojuesuh, Pumcko npusamno npaso, CaBpeMeHa anMuHucTpanuja, beorpan 1974, 85.

97 [penmsno onpehewme y lex Canulea (445. npe H. ¢.), a 18. mpe H. €. 3akibyucte Opaka u3mel)y co6oaHO
pohenux rpahana u ocrobohernx pobosa, Bum. Ibid., §88.

98 R. Bauman (2000), 109.

99 Ibid., 100-103.

100  R. Bauman (2000), 58.
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3a objammeme pyJMMEHTapHUX 00JMKa OCTBapHBama ci1oboja u mpasa rpahana y
no6a Puma, a moceOHO jeTHaKOCTH MpeJl Ip>KaBHUM OpraHUMa, 3HadajaH je€ OJHOC KOjH Ce
yCIIOCTaBJba (HOPMHUPAEEM TIPBOT CTATHOT Cy/1a 32 00p0y MPOTHB Pa3IMYUTHX 00JIUKA KPHU-
MuHaa (MoceOHO Kopyriyje) y puMckuM npoBuHitjama (lex Calpurnia repetundarum).'
3Ha4ajHO C€ MOJMKE HUBO 3aKOHUTOT TOCTyMama y OBOj cdepu dopMHpameM cyja
CacTaBJLCHOT U3 Pefla CeHaTopa KojuMa je mpezacenaao nperop.'” Komnuku je 3Ha4aj 10-
HETHX 3aKOHa, Mokasyje u LluiepoHoB cTaB 1a je y MHUTamy ,,[10BEJba MPOBUHIIM]CKUX
npasa“.'”® YcrnocTaB/beHUM CYICKMM CHCTEMOM 3aIlTHTE CTAHOBHUKA PUMCKHUX [IPOBUHIIN]a
(HepuMIbaHa) IPBU MyT Y UCTOPHjU aHTHYKOT CBETA YCIIOCTABIbAjy CE €IIEMEHTH HHTEPHA-

IMUOHAJIHC 3alITUTC JbYACKHUX IIpaBa.

2.2. Jbyocka npaea y 00OKyMeHmMuUMa cpeomwez 6exka

PanoBuzanTujcku nepuoj obenexeH je goHouemeM JyctunujaHoBor Corpus iuris
civilis, KOju, MaKo je MPeACTaBbao KOAU(PUKAILIM]y PUMCKOT MpaBa, CaAp KU U U3BECHA
OJICTyTIaba 0J1 KIIACHYHOT PUMCKOT TIPaBa, jep ,,...JyCTHHUjaHOBH MPABHULIM BPLIMIH CY Y
PUIMCKUM KJTACHYHUM TEKCTOBHMA MOHEeKa ckpahuBama, 11a v MOHEKe U3MEHe, KaKo OU TpH-
Jaroniu Koau(UKOBaHO MPaBO MPHIMKaMa CBOT BpEMEHa U Kako OU Ta JIOBENU y CKJIaJ ca

3aXTeBUMa XpUIINaHCKOT Mopajia U 00MYajHUM IPaBOM XEJICHU30BaHOT HcToKa ™. '™

Oga xonudukanmja, kajaa je ped o JbyACKUM MpaBUMa U c1000/1ama, TOHOCH 3HaUajHE
HW3MEHE KOje ce OJIHOCE, MPe CBera, Ha MoOO0JbIIamkEe MOJI0XKaja )KeHE, YKUIamhe Ka3He 3a
nenubar u 6pakoBe Oe3 nere (yBeAeHE Y puMCKOM TpaBy y n06a OkraBujana ABrycra),
MIPOMEHE y HacJeTHOM MpaBy (HaciehuBame CPOJHUKA y TUPEKTHO] TUHHUjH) KOJUMa Cy Y
MoTJIe Ty MpaBa Ha HaciehuBame n3jeHaueHH MyIIKapIiy u skerHe.'” Takole, JyctiurujaHoB
3aKOHMK CaJIp’KU M HU3 HOBHMHA KOj€ C€ THYY CYACKOT TOCTyIKa (PUTBapame Ce BPIIU

caMmo M0 HAJIOTY APKABHOT OpraHa —BHCOKOT MAarmcTpara), a Caip:kao je U oapende Koje

101 Ibid.

102 OcHOBHHU LIUJb KOjU Ce KeJeo moctuhu (opMHUpameM Cyla jecTe Ja ce CTaHOBHHIIMMA Pumcke
umrnepuje u3Bad Puma (Hepumipannma) oMoryhu na ce obpare cyay y ciaydajeBUMa KOpyMIuje
JlaBarba HOBIA PIMCKUM MarucTpaTHMa.

103 R. Bauman (2000), 58.

104 T Octporopcku, Ucmopuja Buzanmuje, Haponna xmura Ancda, beorpan 1998, 94.

105  VYwmecto mo Tama Bakeher mpuHIMIIA arHATCKOT CPOJCTBA, IO KOjeM yMpIior Hacielyjy pohaiu mo
myuikoj muuuju. Bua. B. [jypant, Hcmopuja yusunuzayuje — doba éepe, Haponna kiura, beorpan
2004, 139-141.
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MI03HAjy CBU MOJICPHU KPUBUYHH 3aKOHHU Y TIOTJIE/ly OTpaHHYaBamba Tpajama IPUTBOpa ITH,
pEUeHO JIEKCUKOM JyCTHHHI]aHOBOT 3aKOHHKA, OTPAaHUYEH-E ,,BpEMEHa K0j€ IPOTEeKHE u3Mely

Xarniema 1 cyhema™.

JycTuHM]jaHOB 3aKOHUK je€, TIOJ YTUIajeM XpHIIThaHCKe MPKBE, MOOO0JBINA0 MOI0XKA]
poOoBa, OJAKIIA0 YCIIOBE 32 BUXOBO Ociobahame, U y TOM Clydyajy Cy y MOTIYHOCTH
W3jeHaYaBaHM ca cJI000JHIM rpaljaHrMa, 1a Yak v CTUIIAIN TIPABO JIa BpIIIEe Haj3HAYA]HH]E
npkaBHe QyHKIHje. POOOBH MOTy, y3 MpHCTaHaK rocroiapa, ja ce KeHe CI000THUM Ke-
Hama. Takole, 3a Heka HajTe)ka KpUBUYHA Jiej1a, HIIP. CUJIOBAbEe, OKPHUBJHEHOM CE M3pHUE
CMpTHa Ka3Ha 0e3 0031pa Ha TO Jia JIK je *PTBa cJI000/1HA jKeHA WK poOHba, " ynMme ce

MaHU(ECTY]je U3jeTHaYaBamE MOJI0XKaja omTeheHnx 06e3 003upa Ha APYIITBEHU CTATYC.

Ha ocHOBY IpeTX0/1HO M3HETOT, MOKE C€ 3aKJbYUHTH a je JYCTHHHjaHOB 3aKOHUK YBEO
HOBHHE Yy MOTJIey 3allTHTe U yHanpehema craryca oapel)eHuX KaTteropuja CTaHOBHUIIT-
Ba, aJIM UIAK ,,...Ka/1a JyCTHHUJaHOBO 3aKOHOJJABCTBO MPOKJIaMYyje CI000,Ty WM JeHAKOCT
CBHX JbY/IM, CTBAPHH 3HAyaj OBUX BUCOKHX Hayela, HE CMe ce MpelemhuBaTH. UnmbeHna
je Ia ce mososaj poboBa y JyCTHHHjaHOBOM IpaBy yOlaxkyje H J1a ce BbUXOBO oclio0oheme
OJIaKIIIaBa U TPENopydyje, ajli ce OBa YNECHHIA Mabe 00jallllhaBa BUCOKAM HCATUMA
XpUImhaHCKUM CXBaTalkbUMa, HO THME IITO y MPUBPEIHOM KUBOTY VI Beka poOOBCKH paj
urpa cropeany yiory. '’

JlBa Beka mocine JyCTUHHjaHOBOT 3aKOHHMKA JIOHET je MpBH Behu mpaBHU 300pHUK,

Exnoza,'®

y KOjeM ce moce0Ha maxma 1mocsehyje NpaBUYHOCTH Y MOCTYIakby OHUX KOjH
3aKOHE MPUMEBY]Y (Cyauje W Ip>KaBHU YMHOBHHIIM), Ka0 M Ha jeHAKOCT CBHX TpaljaHa
npes cy1oM (He3aBHCHO OJ1 FbUXOBOT MaTEePHjalTHOT CTamka U IPYLITBEHOT cTaryca). Beh y
IPEArOBOPY OBOT JOKYMEHTA, jaCHO j€ je M3PaXKeH IMJb 3aKOHOJIABIIA ,,...J1a CC YUUHH KPaj
HOJMHUTIFMBOCTH CYJICKUX YCTAaHOBA M J1a CBUM CY/HjaMa... OJipe/ii oarosapajyhy ruiary*.'”
VY o6acTé MOPOIUYHOT MIpaBa 0Baj IPAaBHU aKT (paBOpH3Y]je MoJI0XkKa] KeHe Aajyhu joj Buie

IpaBa, mTo je Yy CKi1aay €a HMJbEBUMaA IPOKIJIIAMOBAHNM Y BbETOBOM YBOJHOM JCITY.

HaBeneHnu 3aKOHCKM TEKCTOBH, KaO M OHU KOjU he WX CIeTUTH TOKOM BHU3aHTH]CKE
HCTOpH]je, YKa3yjy Ha TO Jia C€ BU3aHTH]CKO MPABO y 00JIACTH KPUBUYHOT TIPaBa 3aCHUBAJIO
Ha KaXbaBamky YMUIIIbaja, a HE HEXaTa, [1a je TeIeCHO KaXbaBamhe HajMame OO0 MPUCYTHO
y JyCTHHHjaHOBOM 3aKOHHKY, T€ Jla Cy C€ BPCTE U BUCHHE KPUBHUYHUX CAHKIM]a MEHAIIU

106  B. Hdjypanr (2004), 140.

107 T'. Octporopcku (1998), 94.

108 T Octporopcku, Ucmopuja Buzanmuje, IIpocsera, beorpan 1969, 161.
109  Ibid., 168.

32



TOKOM BH3aHTH]CKE HCTOpH]j€, Y 3aBUCHOCTH OJ1 IIMJbEBA KOJU Cy JOHOCHOIM 3aKOHCKHX

TEKCTOBA KeJIea nmocTuhu.

Cpenmu BeK, mope]| yroTpede puMCKOT TpaBa, 00eJIeKHO je M HAaCTaHAK U Pa3BOj jOII
J€HOT 3Ha4ajHOT MPAaBHOI CHCTEMa — LIEPUjaTCKOT MPaBa, Koje je BaXKWIO Ha TEPUTOPUJU
apabsbaHCKe IpKaBe, a KOje OIMKYje U3pa3uTo Teokparcku kapakrep.''” V Kypany, kao
OCHOBHOM H3BOpY LIEPUjaTCKOT MpaBa, Mperunhy ce 3aKoH M MOpall, IPECTyIN HOPMH Ce
MpOTJIaNIaBajy rpexoM, a cBaka oape0a 3aKOHCKOT TeKcTa u3pa3 je boxje Bosba. OBaj mpaBHU
TEKCT CaAPKH M Ofipel)eHe NPUHIIMIIEC U YCTAaHOBE CBOjCTBEHE MOJICPHUM 3aKOHOIaBCTBUMA.
Tako je mepujaTcko KpUBHYHO TPABO 3aCHOBAHO HA TMPHHIMITUMA JIMYHE OJTOBOPHOCTH M

Ka)XXibaBakby Ha OCHOBY Kpuswuiie.'

VY cMuciy ocTBapHBama JbYJICKHX MpaBa UCTHYE C€ M MOTpeda MpaBHE jeTHAKOCTH
CBHX I10j€JIMHAIIA TIpe]] CyI0BUMA U jeJIHaKa IPUMEHA CaHKIMja y CIy4ajy U3BpIICHa KpH-
BUYHOT Jiea, 0e3 003mpa Ha TO KO je yYHMHWJIAI, YUME Ce MPOKIaMyje W BaykaH MPHH-
IIUIT jeIHAKOT KaKibaBama.''> Y 3HaTHOM 0OHMMY, IITHUTE CE U MpaBa jKeHa, Koje, HaKo y
noapeheHoM monoxajy, 1001jajy mpaBo Aa jJosaze y Bepcke objekre (yamuje), mpaBHO U
(uHAHCHjCKU Cy U3jeIHAUeHE ca MyIIKapIuMa, UMajy HaclielHa IpaBa, Kao ¥ MpaBo Ja ce
0aBe 3aKOHOM JI03BOJHCHUM 3aHHMAmEM M J1a YIIPaBJbajy cBOjoM uMoBHHOM.'" Takole,
JKEHE CTUYY IPaBo Jla Ce pas3Beny, MOHOBO y/Aajy, a y oapeheHnum ciydajeBuMa U paBo

cTaparesbCTBa Ha Jerom.

Tpeba narmacutu ga ce 3amTHTa MOjeANHAYHUX IPaBa MOTJIA TPAKHUTH MPE CyOM
y3 HaloMeHy Jia CyACKy (YHKIM]y BPIIM YBEK Cy[auja MojeauHal] (Kaauja) Kome ImoMaxy
CaBETHHIIM JIaBamkbeM MPABHOT MUILBEHA Y TOKY HocTynka (¢erse). Jlakie, mepujaTcko

MIPaBO HE MO3HAje KOJETHjaaHo cyheme, a yCMEHUM JI0Ka3uMa ce Jiaje MPEAHOCT Y OJHOCY

Ha THcaHe 0Ka3e. BakHy yiory y CyJCKOM MOCTYNKY UMaJH Cy ,,oBnamhenu” ceemou' 3

(cyacku ciyxOeHuIm), unja je GyHKirja Ouna Ja mpolewhyjy MOpaIHE BPEAHOCTH JIUIA
KOja y4ecTByjy y nmoctynky. Konuku je 610 3Hauaj OBUX ,,CBEIOKA™, BUIU CE U3 YHIHCHHIIE

J1a je ’UXOB MCKa3 yJIa3uo Y 3aIMCHUK KOjH Ce Cauni-aBa0 Ha KPajy CBaKor cyhema Kao moT-

110  Haj3nauajuuju u3Bopu mepujarckor npasa cy Kypau n CyHa, unHe BeroBy OCHOBY M CaJIpyK€ OCHOBHE
[IPUHIUIIE IPUMEHE IIPAaBHUX HOPMU Y CBUM IpaHama Ipasa.

111V Kypany ce HaBoa#: ,,...CBaKo je 0AroBopaH 3a BIacTura aena... Hukxo nehe Hocutn Teper apyrora...
C. Pamananu, Hcramcko npaso — uzsop u passoj, cnamcka mucao, Capajeo 1984, 24.

112, Ilponanu cy Hapou Ipe Bac KOju Cy yrieHOr yoBeKa ociobalhanu kax 6u ykpao, a kaga 6u Hemohan
YKpao mpel \uM ¢y n3Bpmasanu kasae™. Bua. C. Aspamosuh (2004), 201.

113 B. Hjypant (2004), 225.

114 P. Stearns (2012), 44.

115  Bpoj cBenoka je 610 o1 1Ba 10 HEKOJHKO, a Hajuenne Cy MpHUITaaaiy BUIINM JPYIITBEHAM CTAIEKAMA.
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BpJIa HCIIPAaBHOCTH CyICKe oJuTyKe. Ha Taj HauuH CyACKHU CiTy>KOSHUIM Cy, Y UME 33je/IHHLIE,
BPIIMJIA HaJ30p U KOHTposMcain paj cyaa.''® [IpaBa rpahana y mocTynky mpe ApsKaBHEM
opranuma mrtiuheHa cy u npea BpXoBHUM yrpaBHUM CYI0M,'” KOju je OHO KOHTPOJIHHU OpraH
Jp>KaBHUM OpraHuMa U *aJO0eHHU CyJl y OJHOCY Ha Mpecy/ie Koje Cy JOHOCHIIE TIPBOCTENCHE
cynuje (kamuje).'®

3amTrTa mpaBa MojeuHaIa y IepruoIy Cpeamker Beka Oua je npeasuleHa u'y repMaH-

CKOM IpaBy, JToHomeneM Canujckor 3akoHa, '’

yuje ce oapende, y HajeeheM neny, oqHOCe
Ha KPUBUYHOIIPABHY 3AIUTHTY U CyJCKH moctynak. Oapende oBOr 3aKOHa, Y MPaBHOTEX-
HUYKOM CMUCITY, IPEJICTaBIba]y jeAaH PyJUMEHTapHU O0IHK Ae(hUHUCAkA 3aKOHCKUX HOP-
mu.'?’ OHe yKka3yjy Ha MIOBE3aHOCT ca IIIEMEHCKOM TPAJUIIAjOM | TPABE PA3IMKY Y MOTJIEAy
Ka)XibaBama M0jeInHala KOjU MTPUTaaajy pa3IuIuTiM cjIojeBuMa ApymTBa. Mnak, onpenode
OBOT 3aKOHa MMPY’Kajy 3alTUTY oapeleHrM Kateropujama jiuia'?! (;kenama), npeasuhajyhu
3HATHO CTPO’KE CAaHKIMje Yy CIy4yajeBrMa KaJa je jKeHa XKpPTBa U3BPIICHA KPUBUUHOT €A,
HE3aBHCHO OJ1 TOTa JIa JIM je Y MUTamy CII000IHA KeHa Wi poouma.'”? Cyacku mocTy-
MaK KapaKTepHIe HEKOJIMKO CIEeNn(UIHOCTH, IIPE CBETa, TEPET JO0Ka3uBama je Ono Ha
CTpaHH TY>KEHOT, y BEJIMKO] MEpU MPUCYCTBO MPAIIMOHAIHUX JOKa3HUX CPEICTaBa, Kao U
oncycTBoO kanbde. Takohe, OHOBpeMeHH 3aKOHCKHM TEKCTOBH IpeaBulhajy yuemnrhe Hapoaa y
CYJICKOM TIOCTYTIKY IIITO j€ TapaHIiija Beher crerneHa 00jeKTUBHOCTH Y JOHOIICHY OJTyKa

1 MoryhHoCT 60Jbe 3aIlTHTE JbYACKUX MpaBa.'?

Kana ce ananmsupajy nocrojame  3alITUTA JbYACKUX MpaBa U clo00/a y MeproILy
CTapor U CPeAmEeT BeKa, J0JIa3H Ce 10 3aKJbyuKa Jja Cy IIO0CTOjaIy MOKYyIIajy Biajapa u 3a-
KOHOJIaBaIla Jja 3allTUTE MOjeIMHIE HA KOje Cy Ce HOpPME OJHOCHIIC U HUXO0BA IIpaBa Kao
U HajBaYKHH]j€ BPEIHOCTH Y jeIHOM IpyIuTBy. Hajuernhe cy To YnHUIN MHKPUMUHHCAHEM
MOjeIMHUX PAJIEbU U TIOCTYIIaKa U MPOITUCHBAEM CTPOTHX CAHKIIH]ja KOj€ CY Y BEIUKO] MEpU
Ousie ycMepeHe Ha JMYHOCT yunHHoua. [IpeaMer maxme 3aKkoHOaBala 4ecto cy Ouna u

116~ W.B. Hallaq, An Introduction to Islamic Law, Cambridge University Press, Cambridge 2009, 62—63.

117  Cynuje Gupa u pazioM cya npeacenana xaaud, BpXOBHH Baiap.

118  C. ABpamosuh (2004), 190.

119 JenaH ox HajcTapujUX BapBapCKUX 3aKOHHKA JIOHET je 3a BpeMe BilajaBHHE (hpaHAYKOr Biiazapa
Kionosuka (481-511). Hukonuh, A. Bophesuh, 3axoncku mexcmosu cmapoe u cpedree 6exa,
IIpaBuu daxymnret, Hum 2011, 49.

120 Ibid., 49 u name.

121 Ibid., 57.

122 Tako cy HOBUaHE Ka3He (KojuMa, nHaude, odmryje Cannjcku 3aKoH) 3a yOujeHy (paHauky skeHy Koja
MoKe Ja pala m3jeHaYCHE ca HAKHAIOM Koja ce Taha 3a @paHka Koju je y KpaJbeBoj paTmki. Bu.
C. Aspamosuh (2004), 211.

123 C. ABpamosuh (2000), 315.
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MOPOAMYHA MpaBa, Ka0 M MHCTUTYyLHja Opaka, a HApOUYMTO TI0JI0XKA] JKEHE U HeHa 3allTH-
Ta. Tako y 3aKOHCKMM TEKCTOBMMA HaWJIA3UMO Ha Of[pe10e KojuMa ce KaKmaBa mpesbyoa,
HPOMKUCY]y CTPOTH YCIOBH 32 pa3BOJl U YBOAM 00aBe3a U3Ap kaBama sKeHe U JIele HAKOH pa3-
BoJ1a. Mlako ce cTeneH mpaBa Koja je JKeHa y)KuBaJla pa3IMKoBao y 3aBUCHOCTH O TPaIUIIU-
OHAJTHUX BPEHOCTH KOj€ Cy MpeoBiialuBase y 1aToM APYyIITBY, y 0apel)eHOM UCTOpH]jCKOM
NEepUOy, MOXKE Ce 3aKJbYUUTH Jia Cy CKOPO CBHU 3aKOHCKM TE€KCTOBH, Y Behoj min mMamoj
MepH, capxau opeade Koje Cy ce OJHOCHIIA Ha cTaTyc xkeHe. Tako, y ogpelyenum mpas-
HUM CHCTEMHMa, HaKO JOIIl YBEK nojapeheHa (y BeJIMKO] MEpH IO BJIAINy OI1a WK MyXka),
KeHa 100uja mpaBo Ja ce o0pasyje, 00aBiba pa3IMuUTe MOCIOBE, 1A U YIIPaBJba CTEYCHOM
MMOBHHOM M Haclel)yje jenHako Kao U MyIIKH WIaHOBH nopoauie. Mako je ped o po6Gos-
JACHUYKUM APYUITBUMA, HUCY U30CTajalld HU MIOKYILAjH J1a C€ XyMaHU3Yyje [0J10%kaj poOoBa,

Jla UM ce MpU3Hajy ojpeleHa mpasa, Te OrpaHUYH BIACT FOCIOApA.

3aKOHHU 0 KOjHMa j€ ped, HaKo Cy MPUMEPECHU IUBIIU3AIIN]jCKOM HUBOY APYIITBEHUX
0JTHOCA KOje U3paxaBajy, caapike U HOpME Y KOjuMa Ce OTJIe/1ajy MPBH MOKYIIAj! Ja Ce Jby T
u3jenHave y mpaBuMa u obaBe3ama, 1a ce oMoryhu jemanak mpucTyI Cy1y U 3aIlITUTE TIpaBa
CBHIX I10j€/IMHAIIA, KA0 U JIa C€ HajTe)KE CAaHKIIUje KOPUCTE PECTPUKTUBHO M U3BPIIABajy HA

PCIATUBHO XyMaH HAYUH.

2.2.1. Hajecmapuju enenecku KoncmumyyuoHaiHu akm u /6y0CcKa npasa

Hogo, nuctopujcku u3y3eTHo, 3Ha4ajHO MOTIIABIBE Y 3AITHTH JbYICKUX TIpaBa U Ci1000-
Jla IPEJICTaBJba JIOHOIICHE MMPABHOT JOKYMEHTA 01 Ha3uBOM Benrka moBesba ciodoma (y
nabeM Tekcty: [ToBesba).'** cTtoBpeMeHo, ¢ 003upoM Ha crieiuduyan KapakTep eHIIecKe
YCTaBHOCTH U TEOPUJCKE AMJIEME KOje TUM TIOBOJOM IOCTOj€ Y HAYIM CBE JIO JaHac, OBaj

JOKYMEHT Ce CMaTpa Haj3HAuajHUjUM KOHCTHTYIIMOHATHUM aKTOM.'?

[ToBesba je mpouctekna u3 Oopbe deynanHux BenenoceqHuka (6apona) y
CpeImOBEKOBHO] EHTIIECKO] 32 cMamemhe HOBYAHUX HAMETa CHIJIECKOT KpaJba U IMOCTaja
jenan on cumboa 6opOe 3a JbyAcKa IpaBa u cl1000/1€ U OrpaHUYaBambe CAMOBOJBHE U HE-
npaBeHe BiacTu. Mako je ciopHo mutame npasHe npupoe [loBesbe, Tj. 1a 4 je y uTamy

JapOBHHIIA KPaJba CBOJUM MOIaHUIIMMAa-0apoHnMa (nako ce onpende [loBesbe Benukum jie-

124 Magna Carta Libertatum (nat.), The Great Charter of Freedom (enri.), Benuka nosessa cino6oza
(cpm.) mouera je 15. jyna 1215. ox cTpane eHrieckor kpasba JoBana 0e3 3emibe.
125  Peu je o [loBessu KOjy je ,,a3ma0° eHrIecKn Kpasb JoBan 6e3 3emipe 1215.
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127

JIOM OJIHOCE U Ha CBE CJI000/IHE JbY/1e)'?® WilH je y MUTalky MUPOBHH CIIOpPa3yM,'?” HECIIOPHO

je 1a je kpasb JoBaH OBUM JJOKYMEHTOM OTPaHUYMO CBOJY BJacT U MpU3Hao oapeheHa npasa

u cnobone.'?®

OBUM MpBOpa3peTHUM HUBUIU3AIN]CKUM aKTOM (,,[I0BEJHOM 32 BEYHA BpeMeHa™) ,,1o-

129

napeHa‘ je cio0o/a cBH c1000AHUM JbyAuMa,' > 3amTiheHa \BUX0Ba CBOjHHA U oMOryheHo

CI000HO ,,yKHBamkbe o0nvaja. Y morieay 3alTuTe JbyACKHX MpaBa U ¢1000/1a Beoma je
3HauajHO TO jaa [loBesba adupmuie yaory JOKaTHUX CynoBa (CyaoBH rpodoBHja), KOjH

MI0CTajy CTBApPHO M MECHO HAJUIEXKHU 3a cylera CTAHOBHHUIITBY Ca BUXOBE TEPUTOPH]E.

Haxo tekct [loBesbe roBopH 0 mpaBMMa Koja ¢y Beh MpHCyTHA y aKTUMa JTOHETHM
y cpenmoBekoBHO] EBpomn,'*’ meHe oapende Onmke perysmily OJHOCE Y TaJalliboj
Enrneckoj. 3a Hama pa3MaTpama Haj3HayajHUje cy oHe oapende Iloesbe koje ce ogHoce

Ha pU3HaBambe oipel)eHnX JbyICKHUX IpaBa y cino0o/1a 1 yTBphuBame MeXaHu3aMa lbHX0BE

3amrure. !

[ToBesbOM ce mITUTE KaKo JIMYHA, TAKO ¥ MMOBHHCKA IIPaBa I0je/INHIIA, TE CE TapaHTyje
7a 10 yrnoTpe0de cuie mpemMa 4oBeKy Moxe 1ohu caMo Ha OCHOBY JIOHeTe mpecye. Mctospe-

MEHO ce rapaHryje 1a Hukome Hehe OuTu o0ujeHa WM yckpaheHa rmpaBa Wiin 3a10BOJbCHE

132

npasne.'** Takohe ce rapanryje mpaBo Ha ,,moOyHY MPOTUB Kpajba™, Ia 4aK U HEroBO

30aruBame (ius resistendi) ykonmko ce yTBpau aa cy nopehene oapende [losesne. [la 6u
TojeAMHIM OMIT Y MOTYRHOCTH J1a KOPUCTE OBO TPaBo, MOCTOjame noBpeze [loesbe Mo-
pao je j1a moTBpM CyACKHU opraH, Behe 6apona, koje je ncToBpeMeHO U 00JIMK KOHTPOJIE U

OorpaHn4aBarba BJIACTU BJiaJapa.

[ToBespa, nmpBU MyT y OKBUPY Ipal)aHCKOT IPYINTBA, Y KPUBUYHO] JIETHUCIIATUBH,

YCIIOCTaBJha TUCTUHKIIN]Y U3Mely ,,BpcTe™ U ,,BAKHOCTH * KPUBHIIE M HA Ta] HAYMH TIPO-

126  1I. Kyprosuh, Magna Carta u wena ycmasnonpeana ananusa, Cmyouje u uianyu us onuime nogjecmu
npasa u opxcase 2, 3arped 2002, 28-29.

127 AyTopH KOju 3acTymajy OBaj CTaB HaBOAE y IIPUJIOT HCTOT OKOJIHOCTH KOj€ CY PETXOIHUIIE JOHOIICHY
Benuke noBeJsbe, Kao 1 YMHBHCHUILY 112 IpaBa U c100071e He MOTy OMTH IpeIMeT JlapoBara, Beh npeamer
Cropa3yMa KojuMa ce MOTy NPU3HATH MM OTPAaHUYUTH.

128  Kousmku je 3Hauaj OBOT JOKYMEHTA OTJIeNia c€ M Yy YHIeHUIM Aa cy oapehenn unanosu [losesse
NPUCYTHH U y CaBpEeMEHOM NpaBHOM cucteMy Bennke bpuranuje.

129  Bwupuern 6mwxe y Magna carta libertatum — npeamOyna tad. [ u I1.

130 J. C. Holt, Magna Carta, Cambridge University Press 1965, 20-21, anp. Criopazym u3 Koncranne u3
1183, kojum ce rapanTyjy oapelhena npasa rpanosuma n3 Jlombapaujcke sure; 1188. kpasb Andonco
VIII ox JIeona mpu3Hao je BakHe (eyaanHe MPUBHUIIETH]e CBOjUM Ba3alnMa U CII.

131 Tako ce IToBessOM perynuiny murarma Koja ce OJHOCE Ha IT0JI0XKaj IIPKBE, HACJIEAHONPaBHE OJHOCE,
yTBphyjy deynanna npasa u odoasese.

132 J. C. Holt (1965), 327.
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MOBHIIIEC TIPUHIIMIIE JICTAIUTETa U HHIUBHyaIH3alllje KOJ KPUBUYHOT KaKibaBama.'>
Takole, nctuye ce 1a UMOBWHA T10jeTUHIIA HE MOKe OMTH 00yxBaheHa lheroBUM KaXKihaBambeM
WK, IPEU3HIje, IMOBHHA KPHUBIIA ,,...TpeOa 1a ocTaHe HeMpPUKOCHOBeHa .!** Harmameno
j€ HEOTXO/THO MOIITOBAE HA/UIC)KHOCTH TT0jeTMHUX OpraHa 1 3a0paHa aTpakIiuje Ha JIeK-

HOCTH OJ1 CTpaHe HeHaUIS)KHHX cyOjekara.'s

Hako je peu 0 peaTHBHO apXanvdHOM IIPABHOM TEKCTY, YHHBEP3IHOCT PELICHa CaJl-
prKaHUX Y BeroBUM ojipeadama je jacHa. OBo ce moceOHO 0IHOCH Ha HEKE TEMEJbHE ITPaBHE
IPHUHIIMIIE, K0 HITO CY, KaKO je MCTAKHYTO, IPUHIIMI JICTAUTETa U 3aKOHCKU npecyheHe
CTBapH (,,...HUjeaH c10001aH YoBeK Hehe OWUTH yXamilieH WM 3aTBOPEH Y TAMHUILY WU
JIMIIEH T0Ce/Ia WM CTaBJbeH BaH 3aKOHA MJIM M3THAH... CEM IO 3aKOHCKOj TPECY/IH... WU
caryacHo 3akoHy 3emJibe”)."*® Ka3He m3peueHe MUMO 3aKOHCKE MpOIEAype | ,,HariaheHe
HEpaBeJHO ¥ IPOTHB 3aKOHA 3eMJbE, HEKa Ce Mpe/ajy MOTIYHOM 3a00paBy MM HeKa ce ca

BUMa MOCTYIH IpeMa Npecyau JBajeceT net neposa.'*’

[ToBesboM ce moceOHO HarnamaBa 3Hauaj cyAcke (yHKIHMje 3a 3alITUTY ,,0014aja
u crnobona“, kojy 00aBibajy Cyauje Koje UMEHYje KpaJb U KOoju, 1a Ou Moriu 00aBJbaTh
OBy (YHKIIH]jy, MOpajy MO3HABAaTH 3aKOHE KPaJbeBCTBA M CABECHO MX CIPOBOIAWTH.'®®
[To3HaBame 3aK0OHA U FBUXOBO CaBECHO clpoBoleme, mpema [ToBesby, ommTa je mpeTnocTas-
Ka 3a 00aBJbame o/peheHNX CyAnjCKUX U yIpaBHUX (QyHKUHUja (Cyauje, mepudu, lbUXOBU

nomohuuim).'*

Yomure, [ToBesba uMa 3a sk Aa oMOryhu JbyiMa HECMETAaHO paciojarame ci1000-

JaMa, IpaBUMa U MOBJIACTHIIAMA KOje Cy FOME rapaHTOBaHE, W TO je HCHA Haj3HAYajHU]a
(bYHKIM]a ¥ TPOjeKTOBAHHU IHJb. %

JloHOIIEke TOMEHYTOT aKTa y CPeIhOBEKOBHO] EHTIIECKO], Ka0 U HeroBa KacHHja
npumena, y nmeproay X VI u XVII Beka, o3Haumna je 60spy 1 ehUKaCHH]y 3alITUTY M10jSTUHIIA
mpen Ap>KaBHUM OpraHuma u nmoceOHo cygoBuma. OBO ce moceOHO OHOCH Ha KPUBUYHO-
npaBHy cepy I/ie ce y MPBU IUIAH UCTHYE OKPUBJHEHU KO TOjeIUHAIl U OCTBAPHBAKHEC

HErOBUX IpaBa, WTO ynyhyje Ha apTUKYJalH]y NpUHLIUIA UHIUBUAYaIU3alHje y Kpu-

133 Magna carta Libertatum, taa. XXIII u XXIV. Teker Ha http://www.constitution.org/eng/magnacar.
htm

134 Magna carta libertatum, Taa. XXIV.

135  Magna carta libertatum, Taa. XXIX.

136  Magna carta libertatum, Tay. XLV.

137 Magna carta libertatum, Tag. LXIIIL.

138  Magna carta li