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JE3WKY 3aBpITHOT

pana:

JlokTopcka aucepraiyja ce OaBH MOJIOKAjeM H YJIOTOM
OpaHuolla y KPUBUYHOM TIOCTYNKY, Kao0 CTYYHOT, MPaBHO
o0pa3oBaHOr (HU3UYKOT JIHMIA KOje IMOMaXXe OKPUBJHEHOM Y
peanu3anuju  ¢pyHKumje oxbpane. Onbpana y3 moMoh
OpaHMOIla TpeACTaBJba jEeJAHO O] KOpIlyca MpaBa OKPUBIHEHOT

Ha o/10pany.

Jakiie, npeaMer OBOI MCTpaKUBama Ipe/CTaBIba
aHaJM3a 0JI0’Kaja v yiore OpaHuoLa y KpUBUYHOM IOCTYIIKY,
OJTHOCHO aHaJIM3a 3aKOHCKHX OJpeldu Koje ce OAHOCEe Ha
MOJIOKa] OpaHHWoIa y KPUBUYHOM TOCTYIKY, KAO M HETOBOT
JIONIPUHOCA U NOMONM OKPUBJBEHOM Y IPYXKalky U OCTBApEHY
cTpyuHe ondpane. Kako je ped 0 3aKOHCKHMM MpONUCUMa KOJU
Cy y TOCIEOmBHX NEeTHECTaK TOJUHAa OWIIM YeCTO MEHaHH,
OJTHOCHO, KaKO je y MOMEHYTOM IEepHOay OWJIO MPHCYTHO U
JIOHOILLICH¢ TOTIYHO HOBUX 3aKOHa M3 OBe 00JIacTH,
HEOINXOJHO je carjiefaTd W aHaJTU3UpaTd TpeHyTHO Baxeha
3aKOHCKa peIliekha, jep MpaBO OKPHUBJLEHOT Ha oja0paHy,
MPEACTaBJba JEAHO OJ1 OCHOBHUX U TOTOBO HAjBAXHUJUX IpPaBa
OKpPUBJbEHOT Y KPUBHYHOM TOCTYNKY. CXOJHO TOME, Kako je
OpaHMJall Ta] KOJU Yy BEJIMKO] MEPH 3ajeIHO Ca OKPHBJHEHUM,
IOrOTOBO y OHJAA Kaja je CTpydyHa oj0paHa o0OaBe3Ha,
MpeAcTaB/ba HOCHoIa (QyHKIMje oadpaHe, cMaTpamo Ja
MOCTOjH HapouuTa moTpeda 3a HCTPAXKHBAKHLEM OBE TEMe.
Haume, OpaHunaln y KpUBUYHOM IOCTYIKY C€ MOXKE MOjaBUTHU
(baKynTaTUBHO, HA OCHOBY €Jbe OKPUBJHEHOT JIa UMa CTPYUHY
noMoh y mnpumpeMu cBoje oalOpaHe, aqiu U y ojapeheHum

CUTyallijaMa, OKpUBJbEHH je y 00aBe3H /1a uma OpaHHola.

[TpBu pa3ior 300r Kojer OKpUBJBEHH 00aBE3HO Mopa J1a

uMa OpaHMOIla je KapakTep cropa, a KOju MoApa3yMeBa Jia je




ped 0 KpUBUYHOM JIelTy 3a KOje je MpoIMKcaHa Ka3Ha 3aTBopa 0]l
OocMa ToJWMHA WM TeXa, Ka0 M y CIIydajy IperoBapama ca
JaBHUM TYXHOLEM O 3aK/byuely CIopa3ymMa O TIpU3HAbY

KpUBHUYHOT JICJIA.

Hpyru  pasno3u  obaBe3He  CTpy4yHe  oj0OpaHe
OKPHBJBEHOT Y KPHUBHUYHOM IIOCTYIIKY OJTHOCE CE Ha CBOjCTBO
OKPHBJBEHOT, a MOJAPA3yMEBajy Ja je ped O OKPUBJHEHOM KOjU
j€ HeM, TIIyB, CJEN, HECIIOCcOOaH /a ce caM YCHEIIHO OpaHw,

Ka0 U y CJIy4ajy aKko je OKPUBJbEHU MaJOJIETHUK.

Tpehu pasmor o6aBe3He cTpydHE OA0paHE JIeKHU
NpOIECHUM TMoTemKkohama, a Koje ce 0JJHOCE Ha YHILEHHILY J1a
je OKpHBJBCHHU 3aJIpiKaH WM My je 3a0parmCeHO Ja HaIyllTa
CTaH WM je MPHUTBOPEH, aKO MY C€ CyIU y OJCYCTBY, aKO Ce
IJIaBHU TPETPEC OJpXKaBa y IEroBOj OJCYTHOCTH 300T
HECIIOCOOHOCTH KOjy j€ caM IMpOy3pOKOBao, ako je 300r
HapylaBama pela yaajbeH U3 CYIHUIIE, aKO CE MpeTpec Mpen
JIPYTOCTETNICHUM CYAOM JAPXKH Y OJCYTHOCTH OKPHBJBEHOT, KO
OKPHBJLEHOM KOjU HeMa OpaHHoIlla Tpeda JOCTAaBUTH MPECYdY
KOJOM MYy je M3peueHa KpHWBHYHA CaHKIIMja KOja C€ CacToju y
JHIIEeHY clo0o/e, a JOCTaBJhalkbe Ce HE MOXE W3BPIIUTH Ha

aJZipecu o K0joj je 06aBecTHo Cy.

Jlakiie, kKao IITO MOXEMO BHUJAETH, IOCTOje OpojHH
pa3io3u o0aBe3He CTpy4HE OJ0paHEe y KPUBUYHOM IOCTYIIKA,
anu, umajyhu y BUay JaHalimbe OKOJTHOCTH U TPEHYTHO Baskehu
3aKOHUK O KPUBHYHOM IIOCTYIKY, KOjU MoJpasymeBa Behy
NPOIIECHY AaKTHUBHOCT OKpPHUBJbEHOI U Yy paHUjuM (pazama
noctynka (mpeIucTpaKHOM U (pa3u ucTpare U ONTYXKema),
BEOMa Cy PETKe CUTyallhje Y KOjUMa OKPUBJbEHU HE aHTaxyje
OpaHMOIla, OJTHOCHO CHUTYyalllje y KOjuMa C€ OKPUBJbEHH CaM

OpaHu.




VYrpaBo u3 TOT pasiiora, IIHJb OBOT Pajia je Ja ce YKaxe
Ha TIOJIOKA] M yJory OpaHuola y pas3auuuTuM (azama
KPUBHYHOT TIOCTYNKa, Kao M Jla Ce carjiefa OIpaBIaHOCT
MOjeIMHUX TPEHYTHO BakehHMX 3aKOHCKHX pelIemka Koja ce

OJHOCE Ha OBY obnacr.

[IpaBo Ha oxOpaHy mpeacTaBiba jeJHO OJ OCHOBHUX U
eJIEMEHTAPHUX IpaBa OKPHBJHEHOT y KPHUBHYHOM MOCTYIIKY.
Peu je o mpaBy koje je 3ajeMueHO HH30M Mel)yHApOIHHUX
JNOKyMEHaTa, aliu ¥ y BehWHH Ap)kaBa TpPaBO Ha OAOpaHy
Npe/CTaB/ba YCTABHO HAYEIIO.

OKpHBJBEHH KpO3 IMpaBO Ha OA0paHy, OJHOCHO KpO3
peanu3aiujy TOr mpaBa ITHTH CBOj€ IOCTOJaHCTBO, YIIICA U Y
KpajleM ClIydajy MpaBo Ha ciobony kperama. [lotpeba 3a
0/10paHOM jecTe eTUYKH, JIOTUYKU U TpaBHO ounrieqHa. OHa je
noTpeOHa W OHJIA Kaja je OKPUBJbEHU HECYMIbUBO KPHB, jep
CIpevaBa HEMOBOJHHHjU MOCTYIMAK W HETIOBOJHHU]Y OJIIYKY OJ

OHHUX KOj€ 3aKOH IIPOIHCY]je.

[Tonoskaj OKPUBHEHOT Y KPUBHYHOM TOCTYIIKY Y 1aTOM
IpPYWITBY — JpXKaBW OTKpHUBA KYJITYpPHH, XyMaHU H
JIEMOKPATCKH HUBO CBAKOT KPUBHYHOT IMOCTYINKA. Y CYIITHHH,
OH je oApa3 OJHOCAa KOjU mocToju u3Mel)y mojeauHna U
JIpYIITBAa y LEIHHH, OJHOCHO ApkaBe. CTora, jacHO je Ja ce
panu o jeAHOM JENIMKAaTHOM TNHTamy, CcTa MOTBphyje u
YUILEHUIY Ja C€ TpaBa W JYKHOCTH OKPHUBJBEHOT Y
KPUBUYHOM TMOCTYIKY, Ka0 M TpPEeTMaH NpeMa HeMYy TOKOM
KPUBUYHOT TIOCTYNKAa y BEIMKO] MEPU KOHCTAHTHO HACTOjU
nobospmat ¥ noauhu Ha Behu HUBO. Paznor oBome nmmxku y
YUHEHUIIM 10 KOJOj C€ Y KPUBHUYHOM TOCTYIIKY, OJJIydyje U O
JeTHOM O]l OCHOBHHX TIpaBa CBAaKOT JIMIIA, a TO je 0 cloboau

Kperama. Takole, mpaBo Ha oa0paHy OKPHUBJBEHOI, Kao M




OJIHOC IIpeMa HBbEeMy OJI MOMEHTa Xalllllelka, Na J0 OKOHYAHkA
KPUBUYHOT MOCTYIKa, OJHOCHO MOTEHIMjaTHOT yiyhnBama Ha
U3BpIICHEC KPUBHYHE CAHKIIMjE, MPEICTaB/ba IICHTPATHO
MUTakEe CBAKOT KPUBHYHOT MOCTYNKAa U MHUTAmE O]l KOjer y
BEJIMKO] MEpU 3aBUCH M JIEMOKPATUYHOCT, TOLITOBAE

JBYJICKUX IIPpaBa U HUBO XyMAaHOCTH HCKOI' APYUITBA.
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text:

legally educated, physical person who helps the defendant in the
realization of the defense function. Defense with the help of a
defense attorney is one of the corpus of the defendant's rights.

Therefore, the subject of this research is the analysis of the
position and role of the defense attorney in criminal proceedings,
that is, the analysis of legal provisions relating to the position of
a defense attorney in criminal proceedings, as well as his
contribution and assistance to the defendant in providing and
executing expert defense. As for the legislation that has been
frequently changed in the last fifteen years, that is, because the
adoption of completely new laws in this area was present in the
mentioned period, it is necessary to review and analyze the
current valid legal solutions, because the defendant's right to
defense, is one of the basic and almost most important rights of
the defendant in criminal proceedings. Accordingly, as defense
attorney, who, together with the defendant, in particular when the
expert defense is mandatory, represents the bearer of the defense
function, we consider that there is a particular need for research
on this topic. Namely, the defendant in the criminal procedure
may appear optional, on the basis of the defendant's wishes to
have expert assistance in preparing his defense, but in certain
situations, the defendant is obliged to have a defense attorney

The first reason why the defendant must have a defense
attorney must be the character of a dispute, which implies that it
is a criminal offense for which a sentence of imprisonment of
eight years or more is prescribed, as well as in the case of
negotiations with the public prosecutor on the conclusion of the
agreement on the recognition of a criminal offense .

Other reasons for the compulsory professional defense of
the defendant in the criminal proceedings relate to the

defendant's itself, which means that the defendant is a deaf, deaf,




blind, unable to defend himself successfully, as well as in the
case if the defendant is a minor.

The third reason for compulsory professional defense lies
in procedural difficulties, which relate to the fact that the
defendant is detained or is forbidden to leave the apartment or is
detained, if he is tried in absentia, if the main trial is held in his
absence due to his incapacity he caused, if he is removed from
the courtroom due to the violation he made, if the trial before the
second instance court is held in the absence of the defendant,
when a defendant who does not have a defense attorney is
required to deliver a judgment imposing a criminal sanction
consisting in the deprivation of liberty, a delivery can not be
made at the address notified by the court.

Therefore, as we can see, there are numerous reasons for
compulsory expert defense in criminal proceedings, but, given
the present circumstances and the current Criminal Procedure
Code, which implies greater procedural activity of the defendant
and in the earlier stages of the proceedings (pre-investigative and
investigation and prosecution phase ), there are very rare
situations in which the defendant does not hire a defense
attorney, that is, situations in which the defendant himself
defends himself.

For this reason, the aim of this research is to point out the
position and role of the defense attorney at various stages of the
criminal procedure, and to consider the justification of certain
currently applicable legal solutions related to this area.

The right to defense is one of the basic and elementary
rights of the defendant in the criminal proceedings. This is a law
that is covered by a series of international documents, but in
most countries the right to defense is a constitutional principle.

The defendant, through the right to defense, or through




the exercise of that right, protects his dignity, reputation and
ultimately the right to freedom of movement. The need for
defense is ethically, logically and legally obvious. It is necessary
even when the defendant is undoubtedly guilty, because it
prevents a more unfavorable procedure and an unfavorable
decision than those prescribed by the law.

The position of the defendant in the criminal proceedings
in a given society - country, reveals the cultural, humane and
democratic level of each criminal proceeding. In essence, it is a
reflection of the relationship that exists between the individual
and the society as a whole, in other words the state. Therefore, it
is clear that this is a delicate matter, which is also confirmed by
the fact that the rights and duties of the defendant in the criminal
procedure, as well as the treatment towards him during the
criminal proceedings, are constantly tried being improved and
raised to a higher level. The reason for this lies in the fact that in
the criminal procedure it is decided on one of the basic rights of
each person, that is, the freedom of movement. Also, the right to
defend the defendant, as well as the attitude towards him from
the moment of arrest, to the end of the criminal procedure, or the
potential referral to the execution of the criminal sanction, is a
central issue of every criminal procedure and a matter largely
influenced by democracy, respect for human rights and the level
of humanity of a society.
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YBOJI

[TpaBo Ha omOpaHy MpeicCTaB/ba jeAHO OJf OCHOBHHMX M €JICMEHTAPHUX IpaBa
OKPHBJHCHOT y KPHBHUYHOM IIOCTYNKYy. Ped je o mpaBy Koje je 3ajeMueHO HHU30M
MelyyHapoaHHX TOKyMeHarta, ajqu W y BehuHHM JprkaBa mpaBo Ha OJ0paHy MpeCTaBiba

YCTaBHO HA4YCIIO.

OKpUBJBEHU j€ JHIIC MpeMa KOjeéM C€ BOJIW KPHUBHYHHU IOCTYIAK 300T MMOCTOjamka
MOTPEOHOT CTENeHa CyMIbe (OCHOBaHA CyMHba) J1a j& M3BPIIMIIO KPUBUYHO JIETIO KOje MY
ce y KOHKPETHOM CJIy4ajy CTaBJba Ha TEPET, JIU C€ HE CMaTpa KPUBUM U IOCEYje MPaBo
onbpaHe M Jpyra 3akoHOM ojpeheHa mpaBa M IyXKHOCTH.® 3aKOHMK O KPUBHYHOM
MOCTYNKY y WiaHy 2 MPOIMHCYje Ja jeé OKPUBJHEHH JHIIE MPOTHB KOra je MOJUTHYTa
OIITYXXHHIIA KOja jOII HHUje MOTBpl)eHa, WM MPOTUB KOTA j€ MOJHET ONTYXHH IMPEIJIorT,
npuBaTHA TyXO0a WJIM TpeIor 3a u3pHUlame Mepe 0e30enHoctd 00aBe3HOT
TICUXH]aTPUJCKOT JIeUeHa, a IJIABHU MPETPeC WM POYMINTE 32 H3PUIIAe KPUBUYHE
caHkuuje jomr Huje oapeheno. Takohe, ped je 0 u3pazy KOjH CIyKH Kao OTMILITH HA3HB 3a
OCYMEHUYEHOT, OKPUBJHEHOT ONTYXKeHOr M ocyhenor.? Jlakie, OKpUBIEHH MPECTaBIba
JEIHOT O] TJIAaBHUX KPUBHUYHOIIPOIIECHUX cyOjekaTa M Hocuoma (yHKIHje oa0paHe.
OKpUBJbEHH y KpPUBHYHOM IIOCTYNKY KMMa ojpeheHa mpaBa U AYKHOCTHU U OH je
paBHOIpPaBHA KPUBMYHOIPOIIECHA CTpaHKa Yy KPUBHYHOM IIOCTYIKa, Hacopam
opyamheHor Tyxuona. OKpUBJ/BEHU, KA0 CTPAaHKA Y KPUBHUYHOM MOCTYIIKY TOCEAYje U
onpehena mpasa. JeAHO 01 OCHOBHHUX INpaBa OKPUBJHEHOI Y KPUBUYHOM IOCTYIIKY j€
IIPaBO Ja C€ cMaTpa HEBUHUM CBE JIOK C€ MIPABHOCHAXKHOM CYJICKOM OJUTYKOM HE YTBPIH
BEeroBa KpuBHLa. Takole, jeTHO OJ OCHOBHMX IIpaBa OKPHBJBEHOT Yy KPHUBUYHOM
MOCTYIKY IMO/Ipa3yMeBa M MPaBoO Ha MpaBUUYHO cyheme koje he ce onBHjaTH y pa3syMHOM
POKY, KOj€ j& OIIITEr KapaKTepa, jep c€ OCUM Ha OKPHUBJHEHOT, OJIHOCH M Ha JIpyra JIUIa
KOja Y4eCTBY]y Y KPHBHUHOM MOCTYIIKY, CXOJHO 4YeMy je CyJ IyKaH Ja KpPUBUYHH

MOCTYyIIaK CIPOBCAC 0e3 OAYTroBJIa4Y€Cma U Oa OHCMOTYBI/I CBaKy 3J10yHOTpC6y InpaBa

! Bejarosuh, C., (2016). Kpusuuno npoyecno npaso, JII Cnyx6enu rnacauk, beorpan, cp. 204.
2 Bumu unan 2 craB 1 tauke 1,2,3 u 4, 13 3akoHuka o xpuBu4aHOM nocTynky (,,Cn. raacauk PC”, 6p.
72/2011, 101/2011, 121/2012, 32/2013, 45/2013 u 55/2014).
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ycMepeHy Ha ofyrosiademe nocTynka.® Haj3an, kao jeJHO 071 OCHOBHHX M alCOTyTHHX

IpaBa OKPUBJHEHOT Y KPUBUYHOM IOCTYIIKY MPEACTaBJba U MIPaBO HA OJI0paHy.

OKpHBJbEHH KpO3 NpaBO Ha 0A0paHy, OJHOCHO KpPO3 pealu3anujy TOT IpaBa
IITHTA CBOj€ JTOCTOJaHCTBO, YIJIEN U y KPajleM Cllydajy MpaBo HA CIO00IY KpeTama.
[ToTpeba 3a onOpaHOM jecTe €THYKH, JIOTHYKH U IIpaBHO oumrieaHa. OHa je moTpeOHa u
OHJIa KaJia je OKPUBJbEHH HECYMIHMBO KPHB, jep ClpeuaBa HEMOBOJHHUJU TIOCTYMAK U

HETOBOJHHH]Y OJUTYKY OJ1 OHHMX KOje 3aKOH Iponucyje.*

[Tonoxaj OKPUBH-CHOT y KPUBHYHOM IIOCTYNKY y JaTOM JPYIITBY — ApPKAaBH
OTKpHMBa KYIATYPHH, XyMaHH M JEMOKPAaTCKH HHBO CBAaKOT KPHBHYHOI MOCTyNKa. Y
CYUITHHH, OH j€ OJIpa3 OJHOCA KOjU MOCTOjU u3Mely mojeuHIa | APYIITBA y LEIHHH,
0IHOCHO npykaBe.° CTora, jacHO je Ja ce paaum O jeJHOM JENMKATHOM IUTamy, CTa
noTBphyje M YMIEHHUILY /1a C€ IpaBa M AY)KHOCTH OKPUBJHEHOT y KPUBHYHOM IOCTYIIKY,
Kao M TPETMaH IpeMa BEeMY TOKOM KPUBHYHOT IOCTYIKA y BEIMKOj MEPH KOHCTAHTHO
HAcTOju MoboJspaTi U noauhu Ha Behu HKUBO. Pa3nor oBoMe KU Y YHEEHUIH TI0 KOjOj
ce y KpUBUYHOM MOCTYIIKY, OJUTY4yje ¥ O jeIHOM OJf OCHOBHHX IpaBa CBAKOT JIMIIA, & TO
je o cnobomu kperama. Takohe, mpaBo Ha 010paHy OKPUBJBEHOT, Ka0 M OJHOC IIpeMa
HBEMY OJl MOMEHTa Xalllllelka, Ma 0 OKOHYamka KPUBUYHOI IMOCTYIKA, OJHOCHO
NOTeHIMjamHor ynyhuBama Ha U3BpILEHE KPUBUYHE CaHKIHMjE, MPEICTaBIba LIEHTPAIHO
MUTakbe CBAKOT KPUBUYHOT TIOCTYIKA W IMUTAamE OF KOjer y BEIHWKOj MEPH 3aBUCH H

ACMOKPATUYHOCT, IMTOMITOBAKLC JbYACKUX ITPaBa U HUBO XYMAaHOCTHU HCKOI' APYUITBA.

VY ToM cmmMciy, IpeMa OKpUBJHEHOM je 3a0pameHa M KaXmbHBa CBaka MPHMEHa
My4era, HEYOBEUHOI' U MOHMKaBajyher moctynama, cuiie, MpeTwke, MpuHyIe, oOMaHe,
MEIMIUHCKUX 3axBaTa M JPYI'MX CpeJCcTaBa KOjuMa Ce yTH4Y€ Ha Cl000ay BOJbE WM
n3Hyhyje mpu3Hame WIM KakBa Jpyra M3jaBa WM pajiba 0] OKPUBJBEHOT WJIU JAPYror

YYCCHUKA Y KPUBUYHOM IIOCTYIIKY.

3 IIkymuh, M., (2015) Kpusuuno npoyecno npaso, Ilpasau daxynter Yuusepsutera y beorpany, beorpan,
ctp. 125.

4 Cranxosuh, JI., (1981). KapakTep u 3Hauaj mpaBa oj0paHE OKPUBJLEHOT y KPUBUYHOM HOCTYIIKY,
I'nacnux aosoxamcke xomope Bojeooune, Hosu Can, Bom. 53, 6p. 5, ctp. 16.

% Hans Henkel, Strafverfahrensrecht, 1l Auflage, Berlin, 1986, str. 170, Ilutupano npema: bejarosuh, C.,
op. cit. ctp. 208.
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OxpuBJbEHU HMa MPABO Ja Ce y KPUBUYHOM MOCTYIKY OpaHH caM, WK Y3 TOMOh

Opanuo1ia, kora caMm u3abepe u3 pena ajgokara. OKpUBIbEHU MOPE aKTUBHOT yyemrha y

peaM3anuju npasa Ha of0paHy OWIIO caM, WM Y3 MOMOh agBoKaTa, MOXE Ce OIITYYUTH H

3a TPOIIECHY HEaKTUBHOCT, KOja Cce Ha3wmBa U oj0paHa hyramem. [lakie, OKpUBI/LEHH caMm

Oupa HauMH OJ0paHEe W peanu3auujy Tor mpasa. [IpaBo Ha on0paHy, Ka0 OCHOBHO U

CJI0OKEHO IIPABO OKPHUBJHEHOT, 00yXBaTa HEKOJIUKO MOjeIMHAYHUX IPaBa, YKja je OCHOBHA

KapaKTEepPUCTHKA Ja CY UCKJBYYHBO Y (YHKIUJU OJOpPAHE OKPUBIJHEHOT, OJHOCHO CITYXkKE

jadamy EEroBOT T0JI0Kaja Y KPUBUYHOM IMOCTYIKY. Y TOM CMUCIY, CBAKA OKPUBJHEHU

nMma cneneha IpaBa:

6

onpehena mpaBa ommTer KapakTtepa, Koja MMajy U HEKU IPYTrd CyOjeKTH
KPUBUYHOT TIOCTYIKA, a KoOja, KaJ HMX KOPHUCTH OKPHUBJBCHH, MOTY Ja
JONIPUHECY OCTBApHBamha MpaBa OKPUBJHEHOT Ha 0A0paHy: mpaBo Ha oapehene
IIOYKE M YIO30peHa OINIUTEr KapakTepa — OpraH IOCTYyNKa je JTyKaH Ja y
CKJIagy ca oapeadama 3aKOHUKA O KPUBUYHOM IOCTYIKY HOYYH OKPUBJHEHOT
WIH IpYror y4eCHHKa y MOCTYIKY O MpaBHMa KOja My IMpPHIAajy, a ako Ou
OKpUBJbEHH WJIHM APYrH YYECHHK Y TIOCTYNKY ycJel He3Hama MOorao ja
NPONYCTH HEKYy pajiiby WM HE MCKOPHUCTH CBOja IpaBa, OpraH MOCTYIKa je
Iy’KaH J1a Ta YNo30pH Ha IOCIeAuLe MPOoIyLTamba, Te MpaBo Ha J00Hjame
onpehene moka3He momMohu

IpaBa Koja ce€ IOCeOHO OJHOCE Ha I0JIOXKA] OKPHUBJBEHOT Y KPUBHUYHOM
MOCTYIIKY, a KOja ce OJHOCE Ha: MpaBo Ja y HajkpaheMm poky, a yBeK Ipe
IPBOI caciyllama, MOAPOOHO M Ha je3UKY KOoju pazyme Oyzae oOaBelTeH o
JIeTy KOje My ce CTaBJba Ha TEPET, O MIPUPOIN U PA3I03UMa ONTYKOe, Kao U Ja
CBE WITO HW3jaBU MOXKe Ja Oyne KopuimheHO MpPOTHUB Iera Kao J0Ka3 y
KPUBUYHOM IOCTYIIKY; IPaBO Ja HHILITAa HE HW3jaBU, YCKPAaTH OJrOBOp Ha
MojeIMHa MUTamka, cI000IHO W3HECEe CBOjy 0/0paHy, MpU3HA WM HE MpHU3HA
KPHUBHILY; TIPABO J1a ce OpaHM caM HMIIM y3 CTPpYyYHY MOMOoh OpaHuoIa; mpaBo aa
IETOBOM Caciyllalky MPUCYCTBYje OpaHwmmarn; y Hajkpahem moryhem poky
Oyze u3BeCH Npel cya U a My Oyzae cyheHO HempuCTpacHO, MPABUYHO U Y

pa3syMHOM pOKY; NpaBO Ja HENOCPEOHO Ipe MNPBOI caciylllalkba IpoYHuTa

b IlIxymuh, M., (2015). Kpusuuno npoyecno npaeéo, op. Cit. crp. 127.
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KPUBHYHY IpHjaBy, 3alMCHUK O yBUDajy ¥ Hajla3 ¥ MHUILBEHE BEINTAKA;
npaBo J1a My ce 00e30e/1u JOBOJbHO BpeMeHa M MOTYNHOCT 3a MpHIpeMarbe
oJ0paHe; MpaBo Ja pa3Marpa CIIMCE W pasriiefa HpeiMEeTe KOju CIyXe Kao
JI0Ka3; MpaBo Ja MPUKYILJba JOKa3e 3a CBOJy oA0paHy; MpaBo Ja ce U3jaCHU O
CBMM 4YHIbCHHI[AMA W JIOKa3MMa KOjU Ta TepeTe M Jla M3HOCHU YHILCHHUIC U
JI0Ka3e y CBOjy KOPHCT, Jia UCIUTYje CBEJOKE ONTyx0e  Jla 3aXxTeBa Jia ce,
[0/l UCTUM YCJIOBMMa Kao M CBEIOLM ONTYXKOE, y HEroBOM IPUCYCTBY
UCIIUTAjy CBEIOLM OJ0paHe; MpaBo Jia KOPHCTH IpaBHA CPEICTBA M MpPaBHE
JICKOBE; Kao U Jia Mpejiy3uMa JIpyre pajime kaaa je 1o oapeheHo 3aKOHHUKOM O

KPUBUYHOM I'IOCTYI'IKy.7

Jakie, mpaBo Ha of0paHy IMOApa3zyMeBa MpPaBO OKPUBJEEHOT Jla CE€ CaM WU
nomohy OpaHuona, cyoyaBa ca ONTy>K00M, J1a peasiake JOKa3e U /1a C€ KOPUCTH IPABOM
Ha *aynly, ¥ Ha ocTaja IMpaBHA CPEJCTBA y TOKY mocTymnka. OcuM akTUBHE 00paHe, OBO
mpaBo oOyxBaTa M IIPaBO OKPUBJBEHOI Ja ce OpaHu hyrameMm, mTO je pediexc

MIPECYMITIHj€ HEBUHOCTH.

VY oBoM paxy mu hemo ce GaBUTH MONOXKajeM U YJIOroM OpaHHOLa Y KPUBUYHOM
MOCTYIIKY, Ka0 CTYYHOT, IPaBHO 00pa30BaHOT (PU3MUKOT JIMIA KOje TOMaXKe OKPUBJHEHOM
y peanuzauuju ¢pyHkiuje ogdbpane. Ondpana y3 momoh OpaHuoOIa MPEACTaBIbA JEAHO O
KOpIyca TpaBa OKPHBJbEHOI Ha oOJ0paHy. Y TOM CMHUCIY, OpaHWIal je TMpaBHO
o0pa3zoBaHO (U3UYKO JHUIE KOj€ CE€ MO MpaBuiIy, Npo(EecHOHTHO 0aBH aaBOKATYpPOM U
KOje Ha OCHOBY M3/aTor IMyHoMohja (n3abpaHu OpaHWIIall) WIK JIOHETOT pellema cyaa
(moctaBsbeHM OpaHMIIaL), 3ajeJHO ca OKPUBJBEHUM HJIM HE3aBUCHO O] OKPUBJHEHOT, aJH
y BETOBOM WHTEpecy (KaJa je y muTamy OpaHmiall y ciydajy cyhema y oACYyCTBY, a y
olpeheHo] Mepu Kaja ce OKpUBJbEHHM OpaHu hyramem), BpiIM (QYHKIHU]y oJI0paHe y
KPUBUYHOM ITOCTYIKY, OJHOCHO NTOMaXK€ OKPUBJLEHOM y OAOpaHH, T€ c€ Mpeay3uMambeM
NoTpeOHUX KPUBUUHOIIPOLECHUX PalibU KOje Crajajy y JAOMEH HEroBHX OBjamihema,
cTapa O IPOLECHO] W MPaBHO] 3aIITUTU MpaBa U MHTEPECA OKPHUBJHEHOT Y KPUBHUUYHOM

mocTymnky.®

" lIxymuh, M., (2015). Kpusuurno npoyecro npaso, op. cit. ctp. 127.
8 llIxynuh, M., (2015). Kpusuurno npoyecro npaso, op. cit. ctp. 150.
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1. Ilpenmer U HMJ/b HCTPAKUBAKA

[Ipenmer oBor HCTpakMBama MpeICTaBba aHaJIM3a MOJI0XkKaja U yjaore OpaHHoLa y
KPUBUYHOM IOCTYIIKY, OJHOCHO aHaJIi3a 3aKOHCKUX OJIpe/ION KOje ce 0JTHOCE Ha MOJI0KAj
OpaHHoOIa Y KpUBUYHOM ITOCTYIIKY, K20 M EBETOBOT TOIPHHOCA M IIOMONH OKPHBJHCHOM Y
npyXamy M OCTBapemy cTpydHe onopaHe. Kako je ped 0 3aKOHCKUM IpONucuMa Koju cy
y TOCIIEABUX TETHECTaK roJMHa OWIM YecTO MEHmaHU, OJHOCHO, KaKo je Y IOMEHYTOM
nepuoly OWJIO TPHCYTHO W JOHOIICHE IOTIIYHO HOBHX 3aKOHAa W3 OBE OO0JIACTH,
HEOIXO/HO je carjelaT ¥ aHaJM3upaTH TPEHYTHO Bakeha 3akoHCKa peliema, jep Kao
TO CMO W HAalOMEHYJIH, NpPaBO OKPHBJBEHOT Ha OAOpaHy, MpPEICTaBJba jEAHO OF
OCHOBHHX M TOTOBO HAjBRXKHUJUX IPaBa OKPHBJHEHOT y KPUBUYHOM MOCTYNKY. CXOIHO
TOME, KaKko je OpaHuWIall Taj KOjU y BEIIMKO] MEPU 3ajeIHO Ca OKPUBJHEHUM, IIOTOTOBO Y
OHJla KaJia je cTpyuyHa oabOpaHa o0OaBe3Ha, MpejacTaB/ba Hocuola (yHKIHUje oadpaHe,
CMaTpaMo J1a OCTOjH Hapo4uTa MOTpeda 3a HCTpaxuBameM oBe TeMe. Hanme, Opanumnain
Yy KPHBHYHOM IIOCTYNIKY C€ MOKE II0jaBHTH (DaKylTaTHBHO, Ha OCHOBY JK€Jbe
OKPHUBJBEHOT JIa UMa CTPY4YHY IMOMON y MPHUIIPEMH CBOje oJ0OpaHe, anu U y oapeheHum
CUTyallljaMa, OKpUBJbEHHM je y obOaBe3u na uma Opanuona. Ilpu pazior 300r kojer
OKPHUBJbEHHM 00aBE3HO MOpa J1a uMa OpaHUoIIa je KapaKTep Cropa, a KOju moipazyMeBa Jia
J€ ped 0 KpUBUYHOM JIEJTy 3a KOje je MporucaHa Ka3Ha 3aTBopa 0]l OCMa TOJIMHa WUJTH TeXa,
Kao M y Clydajy IperoBapama ca jJaBHUM TYXHOLEM O 3aKkjbydemy CcIopazyma o
NpU3HAKY KPUBUYHOT jAena. Jlpyru pasio3u o0aBe3He CTpy4YHE 00paHe OKPUBJHEHOT Y
KPUBUYHOM TOCTYIIKY OJHOCE C€ Ha CBOJCTBO OKPHBJHEHOT, a MOAPa3yMeBajy Ja je ped o
OKPHUBJHEHOM KOJH j€ HEM, TIIyB, CJIEM, HECTIOCOOaH Ja ce€ caM YCIEeNIHO OpaHu, Kao U y
Clly4yajy aKo je OKpUBJbEHU MalloJIeTHUK. Tpehu pas3nor o0aBe3He CTpyUYHE 0/10paHe JIeKH
MPOIIECHUM MoTemkohaMa, a Koje ce OJHOCe Ha YUE-CHHUILY J1a jé OKPUBJHEHU 3aJpiKaH
WU MY je 3a0pameHO J1a HaIyIITa CTaH WK j€ PUTBOPEH, aKO MY CE€ CYIH Y OJICYCTBY,
aKo Ce TJIaBHH MPETPEC OJIprKaBa y HETOBOj OJICYTHOCTH 300T HECTIOCOOHOCTH KOjy j& caM
MIPOY3pOKOBA0, aKo je 300T HapylIaBama pela yaajbeH U3 CYIHUIIE, aKO ce TIPETpec Tpe
JPYTrOCTENEHUM CYAOM JIP)KU Y OJCYTHOCTH OKPHBJHEHOT, KO OKPUBJHEHOM KOjH Hema

Opanuona Tpebda JOCTaBUTHU MpECyAy KOjOM MY je h3peueHa KpUBHYHA CaHKIMja Koja ce
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CacToOj| y JHUIICHY CI000/€e, a TOCTaBJbalkhe C€ HE MOXKE M3BPIIHMTH Ha aJIPpecH O KO0joj je
ob6aBectro cya. Jlakie, Kao ITO MOXEMO BHJIETH, IOCTOje OpOjHH pa3io3u 00aBe3HE
CTpy4yHe oJ0paHe y KpUBUYHOM IOCTYIIKA, ajli, MMajyhu y BUAY JaHAIIHEe OKOJTHOCTH H
TpeHyTHO Baxkehu 3aKOHMK O KPUBHYHOM ITIOCTYIIKY®, KOjH HoapasymeBa Behy mponecHy
aKTUBHOCT OKPHBJBCHOT M Yy paHUjuM (azama mocTynka (mpemaucTpaxHoM u (dasu
UCTpare M ONTYXEHa), BEOMa Cy PETKE CUTYyalllje y KOjUMa OKPUBJbEHU HE aHTaXYyje
OpaHuoOIla, OJHOCHO CHUTyalldje y KOjUMa CE€ OKPHBJHCHH caM OpaHU. YIpaBO U3 TOT
pasziora, IMJb OBOT pajia je Ja ce YKaxe Ha IMOJI0XkKaj M YJIOory OpaHuoIa Y Pa3iMuuTUM
(da3zama KpUBHYHOT TIOCTYIIKA, KA0 M Jla CE carjie/la ONpaBJaHOCT MOjJeIUHUX TPEHYTHO

BakehMX 3aKOHCKHUX peuICmha KOja CC OAHOCC Ha OBY obacT.

2. MeToae ucTpaxkuBama

CBeoOyxBaTHOCT W 3HA4Yaj MCTPAKUBaAMma KOje C€ OAHOCH Ha MOMEHYTY TEeMy CY
3axTeBajie Kopumiheme paznuuntux merona. OcHoBHE MeToe Koje he Outu kopunrthene

3a IoTpede 0BE JOKTOPCKE AUCEPTALU)E CY:
- HOpPMaTUBHU METOJ,
- KOMIIapaTHBHHA METOI,
- METO/Ia aHAJIN3€ U TyMauewma I0/1aTaKa,
- HCTOPHjCKH METOJ

[IpumenoM HopMmaTUBHOT MeToAa Mohu he ce Ha ajgeKkBaTaH HaYMH aHATU3HPATH
3aKOHCKH TIPOITUCH KOjU C€ OJHOCE Ha OBY OOJIACT, Mpe CBera 3aKOHUK O KPUBUYHOM
MOCTYINKY jep j€ ped O 3aKOHCKOM IMpOMHCYy y KOjeM Cy MpOIHCcaHe ojpeade Koje

PEryjivily Hall IMpeaAMET UCTPpaAKHBabA.

KOpI/II_HheH:eM KOMITapaTUBHOTI' MCTOa I/I3BpI_HI/IheM0 AHAJIN3Yy PAa3JIMIUTUX
3aKOHCKHX IIpOoIinMca H3 OBC 001acTH Kako Yy AdpiKaBaMa CBPOIICKOKOHTHUHCHTAJIHOT

IIpaBHOI' CHCTEMA, TaKO W 'y JpiKaBaMa aHIJIOCAKCOHCKOI' IIPpaBHOI' CHCTEMaA.

® 3aKOHMK 0 KPUBMYHOM MOCTYTIKY, (,,Ci1. riacauk PC, 6p. 72/11, 101/11, 121/12, 32/13, 45/13 u 55/14)
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Kopumhemem oBor merona carienahemMo pa3inuuTa 3aKOHCKa pellemha Koja ce OJHOoce
Ha TOJIOXKA] U YJIOTry OpaHHMOla y KPUBHYHOM TOCTYIKY, OJHOCHO Pa3IMYHUTE 3aKOHCKE

MIPOIKCE U pelieHkha Koja ce OAHOCE Ha 0A0paHy OKPUBJLEHOT Y KDUBUYHOM TIOCTYIIKY.

Mertona aHanmu3e W TyMadema I[ojaTaka je KopuimheHa 3a mpoydaBame
MHOT'OOPOjHE peJIeBaHTHE JTUTEPATYPE KOja c€ OJTHOCH Ha OBY oOsactT. OBa METO1a HaM je
omoryhuna na gohemMo 10 pa3IUYUTHX CTAaBOBA KOjU BJaaajy O IMOJIOXKajy OpaHHOIa U

0J10paHe OKPUBJHEHOT Y KpUBUYHOM IOCTYTIKY.

3a moTpebe OBOT pajga KOpUIINEH je W UCTOPUJCKH METOJ[ KOjU je& MOCIYKHO 3a
cariiefiaBarm€ yClIOBa, MeCTa, BpeMEHa HacTaHKa W pa3Boja 0a0paHe OKPHUBJHEHOI Y

KPpUBUYHOM IIOCTYIIKY U YJIOTC 6paHHoua Y OCTBApCly UCTC.

4. Xumnore3e HCTPAKNBAKA

OcHoBHa XHWIIOT€3a OBOT HCTpakuBama je: [lonmoxkaj w ymora OpaHuoma y
KPUBUYHOM IIOCTYIIKY, & CAMHM THM U [IPaBO Ha 00paHy, Cy pemMa TpeHyTHO Baxkehem

3aKOHUKY U KPMBUYHOM MOCTYIKY JIOLIMjH Y OJTHOCY Ha paHHje 3aKOHCKE MPOIHCE.

[IpBa moceOna xwumore3a: [lonokaj OKPHUB/BEHOT W HETOB HEPABHOIPABAH
MOJIOXKAj Ca jaBHUM TY)KHOIIEM, a cCaMH THM M TIpaBO Ha oAOpaHy, HajBHIIE J0JIAa3H J0

u3paxkaja y gasu ucrpare.

Jpyra noceOHa xunore3a: Behu je 6poj OKpUBI/BEHUX KOjU aHTaxyjy u3aOpaHor

OpaHMOlIa HETO JIU OHUX KOJH C€ OJJIy4e Ha OpaHHUoIa 1O CIYKOEHO] Ty KHOCTH.

21



1. ACTOPUJCKHU TUITIOBU KPUBUYHOIIPOLUECHUX ®OPMU N
YJOI'A BPAHUOILIA Y IbUMA

KpuBuuna nena, KpuBUYHH MOCTYIAK U HEroBe (opMe U eIeMEeHTH, aji U yJjora
OpaHMoOla y BbUMa, je TpoIIa Kpo3 pazaudute (aze pasBoja, o0JuKe u npuiiarohaBama.
Hcropujcku myT KPpUBHYHOIIPOIIECHE (OPME BOJHO je OJ TOMMama KPUBUYHOT Jiejia H
MOCTYIKa Kao IPHBATHOT THTamka CTPaHaKa W 3aBUCHOCTH OJl HMCKJbYYHBE BOJHEC
omreheHor, 10 Mperno3HaBama U agupMaliije BUXOBOT jJaBHOIPABHOT KapakTepa. JacHO
je Ia 'y OBOM CETMEHTY (OpMHpamme, YCIIOCTaBJbake OJpeCHUX MPUHIINIA U CTEIICH
pa3Boja, TUPEKTHO j€ 3aBUCHO O]l COLIMjATHUX, CKOHOMCKHX, ¥ TIOJMTUYKH YCJIOBA, 1A CY
WHTEpecH Biaaajyhe kiace OWIM jeaH oJ Haj3HAYAjHUjUX (PakTopa OOJMKOBama CTaBa
npeMa KpUMHHAIUTETY U HaunHy OopOe mpoTuB ucror. MelyTum, Kao 1 Ha MHOTA JApyra
MUTamka KPo3 UCTOPHjY, PETUTH]ja je UCTO TaKO MMaja CBOj JAOMPHHOC, I1a je TaKO U cam
OJTHOC TIpeMa KPUBUYHUM JIeJIMMa W HAYMHY IIOCTYIIalka MpeMa HU3BPIIMOIHMMA, Y
HajpaHujuM (aszama KyJITYpHOT JIPYIITBEHOT pa3Boja, 0mo m3rpaheH Ha onpeheHum, 3a

JaHalllka CXBaTakba HCpa3yMHHUM, CIICMCHTHUMA.

JIpyIITBeHH, €KOHOMCKH M KYJITYJIOPOLIKH Pa3BOj, & KAaCHHje U TEXHOJOUIKU
npaTuia je W TpOMEHa CcUcTeMa KpuBMYHOI TmocTynka. CBaka HoBousrpaheHa
KpUBUYHOIIpoOIlecHa (opma cTBapaia je, y oapeheHOM cMuciy, MOJJIOTy 3a HacTaHak
cnenehe, umu je 3adeTak HOBE OMO YNpaBO y TOJEIWHUM EJIEMEHTHMa IMPETXOHUIIE.
Jlakiie, pa3iauuuTe KJIAacHE CTpYje M HHXOBH MHTEPECH, ONIUTH HUBO KYJATYPOJIOIIKOT
pa3Boja y3 yTHIIQ] EKOHOMCKUX U KYyJATYpHHUX (akTopa, oOJIMKOBaIM Cy U pa3BHjajH, ca
jemHe cTpaHe, KPHUBHYHO TPOIECHO IMPAaBO, OJHOCHO CHCTEME KPHUBHUYHOT IPOIECHOT
mpaBa, JIOK je, ca Ipyre CTpaHe, U Mpolec yjeJHauaBama pa3IudIuTHX MPAaBHUX CUCTEMA,
takole, uMao oapehenu gonpunoc. [Ipema Tome, cTeneH APYIMITBEHOT pa3Boja TUKTUPAO
je m mporec (opMupama M pa3BHjarkba KPUBHUYHOIPOLECHUX (OPMH, Ka0 M JPYTUX

CerMeHaTa Ipasa yoIIIITe.
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[TonuTH4uke cTpyje U CTaBOBM Bilajiajyhe MamUHE UMase Cy MOJjeIHAKO 3Ha4YajaH
YTHIAj Ha OOJMKOBaWkEe KPHUBHUYHOT IMOCTYIIKA, MPE CBEra Yy 3aBHCHOCTH O] HUXOBOT

0JIHOCA ITpeMa KPUMHUHAIIUTETY.

VY cTBapamy cTpaTerdja y OJHOCY Ha KPUMHHAJIMTET M HHXOBOM pa3BHUjamby,
nperno3Hare cy aAse Mel)ycoOHo HemoaynapHe TeAeHuuje. JeaHa je 3a [usb Iperno3HaBaia
HEOIXOJAHOCT KaKihaBamba CBAKOI U3BPIIMOLIA KPUBHUYHOI Jejla U TOM CMHCIY
yHanpeheme epUKaCHOCTH KPUBHUYHOT TOBEHHA, JIOK j€ Y IPYToj aKIeHAT CTaBJbEH Ha caM
KPUBUYHHU TIOCTYIAaK M Ha yTBpheHa, YCTaBOM 3arapaHToOBaHa IpaBa U CJI000AE, IITO
JaJjbe UMIUTUIMpPA OrpaHMYEHOCT, OJHOCHO 00aBe3HOCT yckial)eHOCTH e(puKacHOCTH
KPUBUYHOT TOB-CHa ca Mpe/iBul)eHuM npasuma u ciiodonama rpahana. Kao npogaykt oBux
TEH/ICHIMja U CBUX HABEJCHUX €JIEMEHAaTa, KpPO3 MCTOPHUjy Cy IMpero3HaTa TP OCHOBHA
CUCTEMa KPUBUYHOT IOCTYIIKA: ONTY)KHU (aKy3aTOPCKM), UCTPAaXHU (MHKBU3UTOPCKU) U

caBpeMenH (MemoBuTH).

Tun KpUBUYHOT MOCTYIKA 3aBUCHO j€ OJ] ApKaBe J10 Ip>KaBe, ajlk U O] BpEMEHCKe
eroxe, Majia ce He MOXKe TOBOPUTH O TPEHU3HUM HCTOPH]CKUM CMEHaMa y TOM CMHCITY,

HUTU O KOHCTAHTHHM ,,9UCTUM’~ OOJIMI[IMa OMJI0 KOT OJf OBHX CHUCTEMA.

1.1. OnTy:KHH (AKy3aTOPCKH KPUBUYHHM MOCTYNAK)

OntyxHu (aKy3aTopcKku) KpHBMYHHM IOCTYHaK, IOCMaTpaH Kpo3 MpHU3MY
UCTOPUJCKOT pa3Boja, cMaTpa ce€ HajcTapUjUM CHUCTEMOM KPHUBHYHOI IIOCTYIKa, cCa
KOpPEHUMa y OpUJEHTAIHOM IIpaBy, OJaKje ce J1ajbe MPEHEO Ha 00JIaCT aHTUYKE JIPiKaBe
I'puke u Puma. V nepuony ox IIl Beka H.e. 10 majga 3amagHOr PUMCKOT LapcTBa OBa
¢opmMa KpUBMYHOT TIOCTYNKa OWBa HalyIITeHa, a IOHOBO CE€ YBOJIU JIOJIACKOM
BapBapCKUX IUIEMEHa U O]l TaJa Jajbe HacTaBJba CBOj Pa3BOj, a KOHAUaH MPETO3HATIHHB
o0k noduja y VI u VII Beky u omcraje cBe no XIV Beka. Mehyrum, y oapehenum

3eMibaMa Kao mTo je EHrnecka Huje ummyesao, Beh je nasbe pa3Bujao cBOjy (dopmy,

10 Bejatosuh, C. (2014). Kpueuuno npoyecro npaso, Op. Cit., ctp. 67
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onakiie ce u nperocu y CAJl, u kao TakaB OICTaje U JaH JaHAC Y aHTJI0AMEPUUYKOM

IIpaBHOM CI/ICTeMy.11

Kana je peu o onTyXHOM (aKy3aTOPCKOM) CHCTEMY KPHUBHYHOT TIOCTYIKa
onpeheHa cBojcTBa ce HCTHYY Kao TiaBHE KapakTepuctuke. [Ipe cBera, uctuue ce Benuka
CIMYHOCT ca rpahjaHnckuM (mapHUYHUM) IOCTYNKOM. Pamme Tykuoua, OJHOCHO HEroBa
BOJbA YCJIOBJbaBaJIa je 110 MOCTYIAK, O HEerOBOT MOKpETama 10 Tpajamba U CaMor TOKa,
JaKie 1a Ou cyJ pacmpaBibao ojpeheHy KpHBHUHY CTBap HEOMXOIHO je OMIIO Jja TIOCTOj!
3aXTEB TY)KHUOIIA. YIIPABO U3 OBE OJUIMKE MPOM3HIA3U U caM Ha3uB OBE (hopMe MOCTYIKa
— akysaTopcku'? o Tyxkuoly. Y HpBOOUTHOM OONHKY Kao TYKMIALl MOTao Ce jaBUTH
caMo TpPHBAaTHH TYXWJAll, OJHOCHO JIMIE KOje je HemocpeaHo omrTeheHo u3BpIIEHUM
KPUBUYHUM JEJIOM, ITO J]aJh¢ MMILUIHIKPA J1a C€ MOCTYIAK HHje MOrao MOKPEHYTH HUTH
BOJIUTH 1O cIyk0eHOj Ty>)KHOCTH. Mel)yTum, pa3BojeM CBECTH O APYHITBEHOM HHTEpECY,
MOryhHOCT mMOJHOIIEHka TYXkO0e je MpoIIMpeHa W Ha OWI0 Koje JMIle, OJHOCHO YiaHa
3ajeIHUIle KOjoj mpumaga ormreheHu, yuMe ce cTBapa CHCTEM MomyiapHe TyxoOe (actio
popularis). Ca apyre cTpaHe, ONTYXCHH je HMMA0 CaMO AYXKHOCT Ja CE YIyCTH Y
KPUBUYHHU TIOCTYIIAK, Tj. JAa CE€ OJa30BE MO3MBY M Ja C€ W3jaCHU Ha NHUTAkE 1A JIH
onTyx0y cMmarpa ocHoBaHoM uiau He. Ilonoxaj onTyxeHor OO je paBHOIpaBaH ca
TY’KHOLIEM, Ha KOME je OMO caB TepeT J0Ka3uBama. /lakie, onTyXeHu Huje Ouo qyxaH Ja
JI0Ka3zyje Ja HHUje KpHB, ajlu je ca Apyre CTpaHe MMao MpaBO HAa TO, OJHOCHO UMao je
MpaBo Jla TOJHOCH M H3BOAM JIOKa3e KOjU MOKa3y]Jy HEOCHOBAHOCT OMNTYx0e. Y TOM
KOHTEKCTY, CyJl je MMao y MOTIIYHOCTH IacUBHY yJOTy, ¢ OO3MpOM Ha TO Ja HHje
MOKpEeTao MOCTYNaK HUTH U3BOJIMO JI0Ka3e, Beh je 610 Be3aH Mmpeuio3uMa CTpaHaka, Te ce
caMo cTapao o crpoBohemy MOCTYyMKa, Tj. peay, HAaYuHY U3BOhema oKas3a, y CKIaay ca
NpomucUMa ¥ JOHOCHO Tipecydy. ° Jlakme, ymora cyia Huje OWIa ycMepeHa Ka
yTBphHBaKy YMH-EHHIIA, OJHOCHO JI0Ka3a, KOjH JonpuHOce yTBphuBamy uctune®, Beh je

TO OHO 3alaTaK UCKJbYYHUBO CTPAHAKa, a MMACMBHA YyJIOra CyJa CC orjicaala y oApKaBaby

1 Byphuh, B. (2014). Kpusuuno npoyecno npaso — onwmu oOeo, IlpaBuu ¢akynter, Llentap 3a
myOnukanuje, Hum, ctp. 22

12 nar. accusator

13 Bejarosuh, C. (2014). Kpusuuno npoyecro npaeo, op.cit., ctp. 69

14 Bumie o uctunm y kpuBM4HOM mocTynky y: Ilasnosuh, 3., Credanosuh, H., (2016). Uctuna u meHO
yTBphHBame y KpUBUYHOM IIOCTYTIKY, Kyamypa noauca, Boi. 13, 6p. 29, ctp. 279-292.
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p€ia TOKOM CaMOrI' IIOCTYIIKa W HBCroBOM IIPaBUJIHOM CHpOBOheH)y paan OJOHOIICHA

MpecyJie y CMUCITY KOja je cTpaHKa Oujia ycIielHrja y T0Ka3HoM JB000]yY.

AKy3aTOpPCKM TIOCTYIaK j€ OIJMKOBajia jaBHOCT, JAKJIe CIOOOAHO MPUCYCTBO
cBakor rpalhaHuHa, KOHTAQIMKTOPHOCT, jep CYIUTHHCKM M TpPEJCTaBJba CIOp CTpaHaKa
IpeJ CyIOM, U YCMEHOCT, LITO 3HAYM Ja Ce OJIBUja0 KPO3 YCMEHO paclpaBibambe u3Mehy
cTpaHaka. Ped je mpBo MMao TyXuiar y3 HCIHTHBAaEmE CBOJUX CBEIOKA, a HAKOH TOTa
ONITY)XEHH W HEroB OpaHmial, Koju Ou Takohe HaKOH CBOT TOBOpA MCIUTHBAIHN CBOjE
cBenoke. Kama je ped o CyACKO] OUTYIlM, OHA j€ JOHOIICHAa Ha OCHOBY CIIO0OJIHOT
CYIHUjCKOT yBepema, a Moria je ga Oyae ocyhyjyha unu ocnobGahajyha, 6e3 mkakBor
oOpasznoxema noHere omnyke. OUIyKy Cy JOHOCHIM MOPOTHHLM BehHMHOM TriiacoBa.
CrienmpuuHOCT ONTYXKHOT (AaKy3aTOPCKOT) KPHBHYHOT TIOCTYNKa je OMO M KIIACHH
KapakTep, OAHOCHO MOrao Ce MNPHUMEHUBATH HCKJbYYHBO TPOTHUB POOOBIACHUKA, a
poOOBH Cy OMBanu KaKimbaBaHH 0€3 CIPOBECHOT MOCTYIKAa M MKaKBHX MpaBa, 0J1 CTpaHe
pobosnachuka.’ I[Ipema ToMe, y 0BOM OOJIMKY aKy3aTOPCKOI IIOCTYIKa HHUje MOCTojana

JPYIITBEHA j€IHAKOCT, OJTHOCHO jeTHAKOCT IPe 3aKOHOM.

[Tonoxaj OKpPHBJBEHOT y KJIACHO IOAEJHEHOM IPYLITBY jé BEOMa 3aBUCHO Of
HEroBe MPUIMATHOCTH oJpeheHOM CTajexy, OJJHOCHO OJ] MOpEeKia, MMOBHOT CTama U CIl.
IIpe cBera, jep je umyhHMje JuIe, JUIE Ha IOJIOXkKAjy, OAHOCHO MPUIIAIHUK IJIEMCTBA
nMao 0oJbe MOTYhHOCTH, Ja Ce€ JIaKO HaroAu ca omTeheHUuM, YKOJWKO OH MpHunaaa
HIKEM I0JIOKA]Y, U HAa Taj HaYMH y MOTIIYHOCTH M30€rHe KpuUBUYHU mocTynak. Ocum
TOra, MocTojajia je MoryhHoCT J1a oBa juIa nprubdaBe cakjieBeTHHUKE (JIH1a Koja Ou CBOjoM
3aKJIETBOM TMO/Ip)Kaja 3akKJIeTBY OKPHMBJHEHOI) WIM Ja YyHajMe Oopua koju he wux

3aCTYIaTH y CyICKOM J1B000jy.

CaMuM TUM, IPUNIATHOCT OKPUBJHEHOT O/ipel)eHOM BUILIEM cTajlexy oMmoryhasaina
My je Ja M TIOpeJl OUMIJIEAHUX J0Ka3a O HeroBOj KPUBUIIM, Ha oApeheHr HauuH u30erHe

KPpUBUYHHA ITOCTYIIAK, OAHOCHO KAa3HY 34 U3BPHICHO KPUBHUYHO JCJIO.

[Topen oBux akTopa, MOI0Ka] OKPUBIEEHOT y CaMOj CTPYKTYPH TOCTYIIKA j& Ono

BEOMa JIolll, OCeOHO aKo ce y3Me y 003up Ja y IOjelMHUM CllydyajeBUMa HUje HU

15 Bejarosuh, C. (2014). Kpusuuno npoyecro npaeo, op.cit., ctp. 69
8 Bumie o tome y: ®ejent, M. (2014). ITonoxaj OKPUBILEHOT y UCTPA3H y HEKMM HCTOPUjCKUM MOJIETMMA
KPUBHUYHOT NOCTYIIKa, 360pHuUK padosa npasroz gaxyimema, Hoeu Cad, Boi. 48, 6p. 4, crp. 103-129
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CMaTpaH CTPAHKOM Y MOCTYIKY. ¥ TOM CMHUCIY, IIOCTOjaJIU Cy CITy4ajeBU KaJa ONTYKCHH
HUje HU UMAo ped MpeJl CyJ0M, a TePeT J0Ka3uBama OHO je Ha HheMy, OJJHOCHO TIOCTOjana
je mpe3yMIllidja KpUBHUIIE, A aKO HE yCIlle y JOKa3uBamy cieamna je ocyaa. Ocum
CYJCKOT 1B0O00ja, HEPETKO Cy ce MPUMEHUBAIN T3B. 00KUjH CYyIOBU KOjU Cy 32 JIaHAIIbha
cXBaTama MOTIYHO HemojMuBH. Ha npumep, O0Uju Cy/ XJIaJHOM BOJIOM ITO/Ipa3yMeBao
je 1a ce OKPHBJHEHOM YBPCTO BEXKY HOTE M PYKE, M Jla C€ OKO CTpyKa BE)KEe KOHOTAII, a
HAKOH TOTa Jia ce 0anu y Boy. YKOJIMKO MOTOHE, TOOEAHO je, a YKOJIUKO Ta je HaroH 3a
caMoOJpXKame OJP)Kao Ja He IMOTOHe, cieamna je ocyaa. CiauyHM CyloBH cy Owin
00XKHjU CyJI BPEJIIOM BOJOM M YCHjaHUM TBOeM, TIie ce 3alpaBo OTy4uBAIO HA OCHOBY
3allebeHha OBAKO HAHETUX paHa, OJJHOCHO YKOJHMKO paHa MOYHE Ja 3alelbyje, CMaTpajio
Ce J1a je OKPUBJbCHU MOOEINO, a YKOJHMKO CE€ TO HE JECH, OKPUBJHLEHOT j€ YeKao IIefarT,
MaJla Ce HEPeTKO [emaBajo Ja OKPUBJbEHM yMpy Beh on camux HHQEKIHMja paHa.
Mehytum, HECY cBH 00XHjU Cy0BU OMIM OUITM y OBOj MEpU OMACHH IO >KUBOT, jep KO
MojeIMHUX 00JIMKa Cy MoCTojalie 100pe maHce 1a U OKPUBJHEHH KOjU j€ 3alCTa KPUB, HE
Oyle KaXmeH 3a cBoje neno. Wmak, CBEYKYNHH JIOII II0JI0%ka] OKPUBJBEHOT Y

aKy3aTOPCKOM KPUBHYHOM TIOCTYIIKY je BHINE HEro eBuaeHTan. !

Jlakiie, KpUBUYHHM MOCTYTIAK j€ Y OBAKBOM CUCTEMY 'OTOBO OHMO PETKOCT, OTHOCHO
U3Y3€TaK, jep je /10 Iera J0JIa3uio caMo y cly4ajy Kaja ce omreheHu U OKpUBJBEHH He
Harojie, IITO 3HAuW Ja Cy YYMHUOLM TEUIKUX KPUBUYHUX J€jia 4YECTO IpOJIa3uin
HEKAKHEHO, MMa HUje u3HeHalyjyhe mTo je oBakaB KpPUBHYHHM IOCTYIAaK H3a3UBA0
HE3aJI0BOJHCTBO KOJ| JbY/IN U HECUTYPHOCT CBAKOM IIOTJIEAY, @ IOPE TOra, MPallMOHAIHU
JIOKa3HU CHCTEM Kao IITO Cy 3aKJIeTBa, 00KUjU CYI0OBU U CYJCKHU AB000]j, OWO je MOTIyHO
HETIOT0JIaH 3a yTBphuBame cTBapHOT KpuBia. C 003UpoM Ha TO Ja je ONTYKHU KPUBHYHU
MoCTymak 6uo ¢GopMHUpaH ympaBo Ha OBUM HaueIMMa, JaCHO je Jia HHje MOTrao JIOMPUHETH

euKacHOM Cy30Hjamy CBE PaclpOCTPabEHHjer H OMacHHjer KpuMUHAIHTETa. 18

be3 003upa mTO je APYIITBEHH, KYITYJIOPOILKH, TEXHOJIOIIKH, Ma U JTYXOBHHU

HHUBO OMO TJIO Ha KOME C€ OBaKaB KPUBHUYHHU TOCTymnak (Gopmupao u oapeheHo Bpeme

I dejem, U. (2014). Ionosxcaj oxpuemenoz y ucmpasu y HeKUM UCHOPUCKUM MOOEIUMA KPUBUUHOZ
nocmynka, op. Cit. ctp. 114.

18 ®ejent, U. (2013). Tox kpuBuuHOr mnocTymnka mpema 3akonnky Constitutio Criminalis Theresiana,
36opnux paoosa Ilpasnoe ghaxynmema, Hosu Cao, Bon. 47, 6p. 3, crp. 174

26



OIICTao0, IPYIITBEHA MOTpeda 3a pa3BojeM, MPaBIOM U ocehajeM CUTYPHOCTH H3HEeApuiIa

je motpedy 3a IPOMEHOM OBAKBOI' CHCTEMA, a Ha MOCIETKY, U caMy IIPOMEHY.

OnTy)XHU TOCTYMAK je CYIITUHCKUA OMO 3aCHOBaH Ha IJIEMEHCKUM TpeAulrjama 1
BEPCKO-MAarujCKUM €JIEMEHTHMA, a JISTUTUMHUTET MOCTYNKa MPOU3UIA3UO0 j€ U3 BEPCKUX
napajiurMi M Ipyrux UPAlMOHATIHUX eJIeMeHaTa KOju Cy BPEMEHOM CBE BUILE TYOMIIN Ha

CHA3W, IITO je Ha Kpajy U J0BEJIO JETMTHMHOCT IeJIOr IOCTYINKA y IuTame.

W3 cBera HaBeneHOr MpOM3WIA3M Ja je oBa (GopMa KPUBHYHOT TIIOCTYIIKA
dbopMupaHa Ha TOCTAaBIHM TpeMa KOjoj HaJ TEHACHIUOM e(OUKACHOCTH KPUBUYHOT
rOlBCHA MPEOBJIaaBa TCH/CHIIMja OYyBama MpaBa U ciobona rpahanuHa, y onpehenom

cmuciy. 2

1.2. UcTpaxuu (MHKBU3UTOPCKU) KPUBHUYHH MOCTYNAK

Kao mro je Beh cmomenyro, cBaka HoBom3rpal)eHa KpHUBHUHOIIPOIECHA (opMma,
OJTHOCHO CHCTEM KPHBHYHOT IPOLIECHOT MpaBa, UMa KOPEHE Yy CBOM MPETXOAHOM OOJUKY,
OJTHOCHO jaBJba C€ Kao MPOJYKT AaJber pa3Boja M ycaBpllaBamwa nocrojeher odnuka. Hu
jenHa ¢opMa HHje Harjlo M OJAjeJHOM 3aMEHHJIa NpPeTXoaHy, Beh je Hu3MeHama H
pa3IMIUTUM yoOIM4aBameM T10jeIUHUX eJeMeHara, MOCTETEHO, jenHa
KPUBUYHOIIPOLIECHa (OopMa Tpenuia y Ipyry, Hma ce mMoxe pehm nma cy y oapeheHum
MOMEHTHMA KpPUBHYHM TIOCTYNAK OJUIMKOBAIM €JIEMEHTH M MPEeTXOIHOr 0O0JIMKa
KPUBUYHOIIPOLIECHOT CUCTEMA, il U HapeIHOT Koju he ce Tek HCKpucraiucati. Y Tom
CMHCITY, TIOCTETIEHH TIpelia3 MpaTho je U MPOIeC Mpernacka U3 aKy3aTOpCKOT KPUBUYHOT

IMOCTYIIKA Y UHKBU3HUTOPCKHU.

Hacranak MHKBH3MTOPCKOT MOCTYIKa Be3yje ce 3a PuM u 106a napcrtsa, Besyje ce
3a CpedmU BEK, a Ipe CBera Mepuoj ancCoIyTHCTHUYKMX MOHapxHja. 3adeTak OBaKBe

(dhopme mocTymnKa JIeXKH y KaHOHCKOM TpaBy XpUITNaHCKE KaTOJWYKE LPKBE, C 003UPOM

19 dejem, M. (2013). Constitutio Criminalis Theresiana - corpus delicti, 360puux paoosa Ilpaenoz
¢axynmema, Hosu Cao, Boi. 47, 6p. 2, ctp. 163-164

2 Marnjamesuh-O6panosuh, J. (2016). Kpusuuno npoyecno npaeo — onwimu 0eo, YHWBEP3UTET
[MpuBpenna akagemuja, Hosu Can, ctp. 27
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Ha TO Ja ce opUIMjaTHU MOCTYNaK YKJIanao y JUCIHUILUIMHY I[PKBEHE opraHuszanuje. Y
XIII Bexky MWHKBU3UTOPCKM IIOCTYHNAK C€ MMIUIEMEHTUPA Yy CBETOBHO CYJICTBO
UTAJIMjaHCKHUX TPaioBa-IpXKaBa, a HAKOH TOra, KPo3 CYJCKY, Ipea3d U y Ipyre eBpOICKe
apxase, 10 Kpaja XV Beka. Pa3BojeM mpaBHMX Hpomnmca UM YHOLIEHEM OBE (opme
MOCTYNKA Y BUX, OJ1 CTpaHe TaJalllibuX Biaaapa y EBpornu, HHKBU3UTOPCKHU MOCTYIAK
nokuBJbaBa komruieTHH pa3Boj y XVI u XVII Bexy. KpuBnunu 3akonuk napa Kapma V
u3 1532, mpencraBiba HAJIO3HATH]Y, a MOXKJIAa W Haj3HAYAJHHU]Y KOIUPUKALU]Y

MHKBU3KMTOPCKOT TocTynka (Constitutio criminalis Carolina).?:

YopaBo noba xymaHu3smMa U peHecaHce Ouio je a00a BEIHKUX APYIITBEHUX
MPOMEHa, Tpenopoja M Kpeupama HOBUX MpaBalia pas3Boja. [loramamima OpyiniTBeHA
cTarHaija oMoryhasaa je mojeJMHUM MHCTHTYIIMjaMa Jia ONCTaHy, Mel)yTuM, yrpaBo ca
€KOHOMCKHM U KYJITYPHUM pa3BOjeM, J0Ja3u U J0 IpOMEHa Y 0BOM cMmuciy. KpuBndHa
nporecHa (¢opma, Koja ce 10 Tajga TPAJAUIMOHAIHO NPUMCEHUBAlIa, HUje MOIJa Jia ce
OJIp)KM Y HOBOHACTAJIMM OKOJHOCTHMA. [Ipemo3Hara je morpeba 3a Apyradujom
CTpaTerrjoM cy30Mjama KpUMHHAIUTETa, UMajyhu y BHOy na je Yy aKy3aTOPCKOM
KPUBUYHOM TIOCTYIIKYy CaMO IIOKPETamkE IOCTYNKA 3aBUCHIIO HCKJBYYHBO OJf BOJBE
MPUBATHUX JIMIIA, alu U Ipyre Hemocratke. [lounme ce hopMupaTi Mucao Aa 3aliTuTa
0]l KpUMHHAIIUTETa TMPEACTaBlba MHTEpEC IIeNie 3ajeulle, OAHOCHO Ja Tpeba OuTH y

JaBHOM MHTEpECy.

TpaguioHaaHu ONTYXKHU MOCTYNAaK U3 OpOJHUX pa3jora HUje MOrao Jia UCIpaTu
HOBOHAcTajle OKOJIHOCTU U MOTpede ApYyHITBa, 1a je norpeda 3a pehopMOM U yKUJAHEM
OBAKBOTI' IOCTYIIKA Y LEJIUHHU, Ouia eBuaeHTHA. [loceGHO ako ce y3me y 003up J1a cy /Ba
OCHOBHA HayeJja OBOT TIOCTYITKA - ONTYXXHH KapaKTep IMOCTYIKA U UPAIMOHATHH JIOKa3HH
cucteM, y Hajpehoj mepu onemoryhaBanu 3a710BOJbEHE MOTPeOE APYIITBA 32 ePUKACHUM
cy30HujambeM KpUMHHAINUTETA. YTpaBo 300r Tora je pedopma TakBor 00JMKa KPUBUYHOT

MOCTYIIKa Ouna arCoJIyTHO HCOHXOI[HE)..22

3HauajaH JAONPHUHOC peopmMaMa y OBOM CMUCIY Y4HH-eH je ynpaBo KapomuHom

(Constitutio criminalis Carolina), ¢ 063upom Ha TO Ja MOYMBAa HA WICjH jaBHOIPABHE

2 Byphuh, B. (2014). Kpusuuno npoyecno npaso — onwmu deo, 0p.Cit., ctp. 24
22 Mejem, W. (2013). Constitutio Criminalis Theresiana - corpus delicti, op.cit., ctp. 164
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IpUposie KPUBUYHMX Jea M MOTpede 32 CHCTEMATCKUM jaBHHM IPOTOHOM HMOYMHHUOIA
KPUBHYHUX Jefla y jaBHOM uHTepecy. KaponmHa yknaa MOryhHOCT OKpHBIBEHOT Jia
Haroj0oM ca omreheHnM M30erHe MOCTYNaK W caMmy KasHy. [lakie, mporoH BUINE HUje
010 nHTame BoJbe OmTeheHor, Hako ONTYXHH MOCTYNaK HHje CYIITHHCKH YKHHYT, Beh
BUIIIC U3jeIHAYCH Ca MHKBU3UTOPCKUM. Mako ce Ha MpBH MOTJIe]] cTBapaia WwiysHja Ja je
ONTY)XHH MOCTYAaK NPaBHJIO, & WHKBU3UTOPCKM H3y3€TaK, TO je y Tpakcu Ouio
Apyraddje jep c€ KPUBHUYHU IIOCTYNIaK MOTrao IOKPEHYTH WM Ha OCHOBY TYXOe
omreheHor uiy no ciryx0eHoj TyHOCTH. Mlako Cy HauelIHO OBa J(Ba HAYWHA MOKpETama
MOCTYIKa OWIIM U3jeTHA4YeHHU, 3aKOHUK je caapxao ojapeheHe nmectumynaTuBHE oJpende
Kaza je ped o TykOu omreheHor, ma je Tako mpenBubheHo aa je cya y obaBe3u na
MPUTBOPU TY)KHOLIA CBE JOK OH HE NPYKH MaTEpUjaTHO jeMCTBO na he onTyxeHoMm
HAJOKHAJIUTHU CBY IITETY Y CIIy4ajy Aa Oyme ocnobohen ontyxoe. C 063upom Ha TO 1a je
HOJHOUICKHE IpUjaBe Cyay OHIO JOBOJBHO Ja ce moctymak cmposeae ex officio,
omrreheHn HUje UMao pa3ora Jia ce M3JIake MOTESHIM]aTHOM IPUTBapamy paau MpyKamba
jeMCTBa, TE je ONTYXKHHU IMOCTYNaK y mpakcu Omo perkoct. Ha oBaj maumun Kapomwna
ycrocTaBiba HajBehy MpOMeHY - Hadeno OQHIMjETHOCTH, IITO U jecTe OWo jemaH on
usbeBa peopMH, J1a ce YCIOCTaBU M YTBPJIU MPOTOH MOYMHHUOLIA Yy JaBHOM HHTEpECY.
Jlakiie, ONTY>XKHU MOCTYIAK je, 10 Taja, Ouo MpaBuUIIo, a UHKBU3UTOPCKU CaMO M3Yy3€TakK, a
HAaKOH TOra, Mako (HOpPMAIHO M3jeAHAYCHU, Yy TPAKCH C€ JAJIEKO BHUIIE HCTUIA0 H

IMPpUMEEHLNBA0 HHKBU3UTOPCKHU l'IOCTyrIaK.23

Kagna je peu 0 caMOM Ha3MBY MCTPaXHOT?* (MHKBH3HTOPCKOT) TOCTYIIKA, OHO je
U3BEJICHO YIPABO U3 YMH-CHHULIE /1A je IJIABHU JIe0 MOCTYIKA Ouila HEMPEeKHIHA IPETX0IHA
UCTpara Ha OCHOBY YMjUX CIIHCA C€ MCKJbYUMBO M CYAWIO, a cyheme, OMHOCHO TJIaBHU
IpeTpec M U3pUIake Npecyae, Cy MPeICTaB/bald JOJATKE IPETXOIHO] HCTPA3H.
VcTpakHn KpUBHYHM TOCTYIAK 3all0YMIbA0 je UCTPAroM, a ymnpaBo HcTpara u cyheme
YUHE CTPYKTYpy OBOI' mocTynka. Mcrpary je crnpoBoAMO Ip>KaBHU CIyXOEHHK, Tj.
UCTPAXKUTEIb, MO CIY>KOEHO] NY)KHOCTH YKOJIMKO Ha OWJIO KOjU HayMH ca3Ha Ja je
BE€POBATHO HU3BPIICHO HEKO KPUBHYHO JCJO. HpeMa KJIaCHMYHOM HWHKBHU3UTOPCKOM

MOCTYIIKY, Pa3JIMKOBajia CC I'CHCpAJIHA WUJIK OIIITa HUCTpara KOja C€ oJHOCHIIa Ha CaMO

2 Mejemr, M. (2012). Constitutio Criminalis Theresiana — HeKM MHCTUTYTH ONIUTEr jejla KPUBUYHOT
NoCTYNKa, 300pHux padosa Ilpasnoe paxynmema, Hosu Can, Boi. 46, 6p. 1, ctp. 267
24 nar. inquisitore - uctpaxuu
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KPUBUYHO JeJI0 (MCTPAXKUTEIh MCIUTYje OCYMEIUYCHOT 0O€3 caolllTaBama 3a IINTa je
ONTYXEH), W CHElHjajlHa HCTpara Koja ce OJHOCHJIA Ha YYMHHOIA JIella U HEroBYy
KpUBHUIY (OCYMI-HMUCHH C€ YIO3HAaje ca JeJIOM KOjeé My ce€ CTaBjba Ha TEpeT H
UCTPAXUTEJb T'a HUCIUTYyje 1O CBUM Tadykama oOmnTyxo0e). 3a oBy (opMy KpUBHYHOT
MOCTYTIKa Crienu(U9HO je mTOo ce ocyhyjyha npecyna Huje Moria gjoHeTH 0e3 Mpu3Hama,
T€ je My4erme OMJI0 J03BOJFEHO KAo JIeTajaH HauyuH 3a 00Hjamke Npu3Hama. Kana je peu
0 cyhemy, OHO je MPEeACTaBIhANIO JAPYTH JE0 MCTPAKHOT MOCTYIKA M OJIBUjaJi0 CE TPE
cynckuM Behem Koje je TOHOCHIIO OJITyKY UCKJbYYHBO Ha OCHOBY CITHCa IIPEeIMeTa Koje je
UCTPAXKHUTEJb TIOCJIC 3aBPIICHE HCTpare JJOCTaBHO, a Yy IOMJIeAy OICHE JI0Ka3a,
NpUMEHUBAJIA CE TEOPHja O 3aKOHCKOj OIICHU JIOKa3a, Ma je Cyl, y TOM CMHUCIY, MOTrao
u3pehu ocyhyjyhy mpecymy caMo Ha OCHOBY NMpH3HAKHA OKPUBJEEHOT WIIM HAa CarjacHOM
MCKa3zy JBa OecrnpekopHa cBemoka. Ojiyka cyna, OJHOCHO Tpecyda Moria je aa Oynme
ocyhyjyha, ocnobahajyha unu npecyaa KojoM ce OKpUBJHEHH OTIYILITA HCIOA cyhema,
KOja je 3Haumia Ja mpeMa 3aKOHCKOj OILEHU J0Ka3a HHje OMJIO JOBOJHHO J0Ka3a Ja je
OKpUBJbEHH H3BPIINO KPUBUYHO JIEJIO, alld je W JlaJbe OCTa0 CYMIbUB, T€ CE OBOM
OJUTYKOM TOCTYIIaK CYIITHHCKH CaMO MPUBPEMEHO O0YCTaBJba U MOTrao CE€ HACTABHUTH Y
cBakoM MoMeHTY.? Jlakie, Cya HHje CBOjoM CI060IHOM OLEHOM LEHHO JoKase, Beh je

MOpao NomTOBATU 3aKOHCKA IpaBUjia O I[OK8.3HOj BPEAHOCTU CBAKOT HOje,Z[I/IHOl" JOoKas3sa.

Hako je uCTpaXHH TOCTYMaK HACTA0 Kao MPOHM3BOJ JAPYIIBEHO-EKOHOMCKOT,
KyJITYypHOT pa3Boja M moTpede yHamnpehema nperxoane GopMe KpUBHYHOT TOCTYIKA, U
Kao TakaB U3HEAPHO IMOjeIMHE eJIEMEHTE KOJU CBAKaKo MPEJCTaBJbajy 3HayajaH KOpaK y
o0yacTi pa3Boja KPUBHYHOIIPOLIECHOT IpaBa, y ojpel)eHHMM cerMeHTuMa OH je€ MMao
U3y3eTHO Benuke HepocTaTke. Ca jeHe cTpaHe, Haueno O(UIIM]eTHOCTH, Tj. MOIYhHOCT
MOKpeTama TMOCTYNKa MO CIYKOEHOj IYy)KHOCTH M CaMO TIPENO3HaBAbE IHTAkba
cy30ujamba KpUMHUHAJIUTETAa Kao MHTama O] jaBHOI HHTEpeca, NpeICTaB/ba 3Ha4ajaH
MIOMakK y 0B0j 00J1acTH, ca Apyre CTpaHe TajHOCT MOCTYIKA, IPUMEHA Pa3InUUTUX 00IHKa
Mydemha U TOPType paau no0Wjama MpU3HAMKkaA, HEMOCTOjale CPENICTaBa 3allTUTE Y
ClIy4ajy Tpeliaka cyja, Hajuenrhe HermocTojame OpaHHMolla M MpaBa Ha JUWYHY OJ0paHy,
CIPOBOAMIN Cy c€ Ha yITpO eJeMEHTapHUX JbYACKHUX IpaBa, OJHOCHO HHXOBOT

ycrocTaB/bama U Jajber pas3poja. Jlakie, kako u BojucnaB Byphuh uctuue, Hajpehu

% Byphuh, B. (2014). Kpusuurno npoyecto npaso — onwmu deo, op.cit., crp. 24-25
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KOHIICTIIIjCKA HEJOCTAIM HCTPAXKHOT TIOCTYIKA jecy o0jeumaBame TPHU]y TIIABHUX
dbyHKIIMja Yy pyKama jeJHOT TPOILECHOT CyOjeKTa, OJHOCHO HEIOCTOjare CTpaHaKa y
MOCTYIIKY, UCKJbYYCHE Haudela KOHTPATUKTOPHOCTH, TajHOCT, HAYEIO0 MUCMEHOCTH,
Hayeno MOCPEHOCTH M 3aKOHCKA OlleHa 10Ka3a.?’ CBM OBM HeJOCTAlM Cy KAacHMje U
MPENo3HaTh Kao KJbYYHU Ma Cy M3HEIAPWIH MOTpedy 3a M3MEHOM M MOAH(HKAIN]jOM

OBaKBOI O0JIMKA KPUBHUYHOI IIOCTYIIKA.

Kao 3aBpiiHa ¢aza moctynka J0Ka3uBama y UCTPAKHOM KPUBUYHOM IOCTYIIKY,
OIICHA JI0Ka3a ¢ 003MpPOM Ha FHHXOB JOMPHHOC 32 YTBphuBame orydyjyhux unmeHuna,
BpILIWJIA C€ HA OCHOBY MEpHJIa MPOMUCAHUX 3aKOHOM, OJHOCHO 3aKOHCKa OIICHA JI0Ka3a
KapakTepucajia je WHKBU3UIMOHM CHUCTEM KPHUBHYHOT TIOCTYIKA, 3a Pa3JIUKy O]
CaBPEMEHOT THITa KPUBHYHOIIPOIICCHE (pOpME KOjy MPBEHCTBEHO KapaKTepuIle clIo00aHa
omena nokasa.?’ [IpemMa ToMe, Cy/ je JOHOCHO OIJIYKYy Ha OCHOBY OIEHE J0Ka3a Impema

YTBpl’_)eHI/IM 3aKOHCKHM IIpaBUJIUMa.

[Tonoxaj OKpUBJBEHOT Yy MHKBU3UTOPCKOM KPUBHYHOM IIOCTYNKY OHO je Beoma
HETIOBOJhaH, MMOCEOHO YKOJIMKO ce y3Me y 003Hup J1a MpaBo Ha OpaHMOLA y MCTpa3u HUje
MMao, a ¢ 003UPOM Ha TO JIa C€ HAJIa3WO Y MPUTBOPY, OMO je OHEeMOTYheH aa mpeay3uma
OuJI0 mTa y HUJbY CBOje 0J0paHe, OJIHOCHO CYJ C€ CTapao M O ONTYXOW U O o0paHH
okpuBJbeHOT. Hesbyicke ka3He (eyaamHor KpUBHUYHOT MIPaBa Cy yTUIANE Jja OKPUBJEEHH
TOTOBO HUKaJa He MPH3HA MU3BPIIEHO JIEI0, MehyTUM, YKOJIMKO OH CyJ CTEKAO JOBOJHHO
UHIMIM]a O IIOCTOjalby KPUBHIE, OH J€ MOrao TOPTYpOM U MYYEHEM H3HYIUTH
npu3Hame. M3 cBera HaBeieHOr NpPU3WJIA3U Ja jeé OKPHUBJBEHU 3alpaBo OHMO JIMIIEH
NPaBHOT CyOjeKTUBUTETa y INOCTYNKY M Ja je CYIITUHCKM MPEJCTaB/bao O00jeKT

nocrynka.?

Nnak, u nopen, 3a JaHaIImbe MOjMOBE, HE3AMHUCIMBUX U y)KacaBajyhux Kpiiema
OCHOBHMX JbYJACKHMX TIIpaBa M JIpyI'MX HEJOCTaTaka, Koja cy Ouna jemnHa of
KapakTepUCTUYHHUX oOenexja oBe GpopMe KpPUBUYHOI TMOCTYIKA, HErOB MOXKAa HajBehu

JIOTIPUHOC CaBPEMEHOM IOMMamy KPHUBHYHOI TMOCTYIKAa jEeCT€ YCIOCTaBJbalkbe Hauesa

% Byphuh, B. (2014). Kpusuuno npoyecro npago — onwmu 0eo, op.cit., ctp. 26.

27 Kuesxesuh, C. (2011). Haueno crno6oane oreHe nokasa, Pesuja 3a KpUMUHOIO2Ujy U KPUSUYHO NpASO,
WHCTUTYT 32 KpUMUHOJIONIKA U COIMOJIONIKA HCTPAKHUBaKka, BOIL. 49, 6p. 2-3, ctp. 404.

8 dejer, U. (2014). TMonokaj OKPUBILEHOT y MCTPa3H y HEKHM HMCTOPHjCKMM MOJIEINMA KPUBHYHOT
MIOCTYIIKa, op.cit., crp. 122

31



O(HUIMjEeHOCTH, KOje ce Pa3BIIO M UMIUIEMEHTHPAJIO U Y JaHallliba ypeherwa KpUuBUIHOT
MOCTyNKa. Y TOM CMHCIY, YTBph)HBame Ip)KaBHOI OpraHa KOjH CaMOCTAIHO MOXE Ja
MOKpEHEe TIOCTYNaK, BOJM IMOCTYNAaK M MPHKYIJba J0Ka3e, OJHOCHO MOryhHOCT
cnpoBohema mocTynka u 0e3 BoJbe OMTEheHOT WM OKPUBJLEHOT MPEICTaBIbajy MOXKIA
HAQjBOXHHUjU JONMPUHOC Pa3BOjy KPUBHYHOI MPOIECHOI TipaBa U3 1g00a OBe

KpUBHUYHOIIpoliecHe dopMe.

,,I1eproJl JOMUHAIMje WHKBHU3UTOPCKOT KPHUBHYHOT IIOCTYIIKAa BIIAJA0 j€ Y
EBporiu no cpenmune XVIII Beka. Tama ce moHOBO kao HauuH ypehema KpHUBHUYHE
MpoLeAype MOUYHEE TPUMEHUBATH MIPETEXKHO ONTYKHO HAYEIN0, Y3 3aJp KaBame HEKUX
IOOpHX pellemha KOoje je CaApkKalo HCTPAXHO Hadeno. Y TOM CMHCIY C€ TOBOPH O
CaBPEMEHOM WJIM MEIIOBUTOM Hadely Koju he 00enekuTn KpUBHYHY MIPOIIETypPy HE CaMo

XIX Bexka, Beh mutatis mutandis n mrora caBpemena 3akoHO#aBCcTBa.” 2°

1.3. CaBpeMeHH (MEIOBUTH) KPUBUYHH NMOCTYNAK

Kpenpan nojn yrunajem ApymTBEHUX U MOJTUTHUYKUX OKOJHOCTH, HHKBU3UTOPCKU
MOCTYyIaK HHje MOrao Jia olcTaHe y HpuiIMkKama koje cy ce crtBopuie kpajeM XVIII u
nmoyetkoM XIX Beka. Ca acmekra IIKOJE MPUPOJTHOT MpaBa, oBa (opma IMOCTYIKa je
MMajla MHOIITBO HEJOCTaTaka W Y TOM KOHTEKCTy Owuila KpUTHKOBaHa. Y3
nulepanucTUUKe Hujeje HOBOr Jo0a Huje ce ykiamao mocrojehu oOJMMK KpPUBHUYHOT
MIOCTYIIKA, JIOK MOHOBHA MIPUMEHA aKy3aTOPCKOI' MOCTYIKa HUje Ouia omnmyja ¢ 063upom
Ha TIOMMark-e¢ KPUBHYHOT JIeJIa Kao MPUBATHE CTBAPH I0jEIMHIIA, & HE TTUTAka O] OMIITET
uHTtepeca. [locTano je jacHO Ja ce BUIIE MaXHkhe MOpa YCMEPUTH Ka WHIWBUIyAIU3aIlN]U
KPUBUYHUX CaHKIMja W HUCIHUTHBaKYy CaMe€ JHMYHOCTH OKPUBJHEHOT, IITO HHje OMIIO
OCTBapuBO y3 TAaCHBHY YJIOTY Cyda M He3auHTepecoBaHe cTpaHke. Kao pemieme 3a
3aJI0BOJbEHE CBUX MOTpeda HOBE (hOopMe KPUBHUHOT TOCTYIIKAa HAMETHYJIA CE CBOJEBPCHA

KOMOMHaIMja MOJeJUHUX eJeMeHaTa ONTYXHOT W HCTPAXKHOI CHCTEMAa U HW3HEIpuiia

2 Mupkos, XK. JI. (2015). TTonoxaj OKpUBIEHOT Yy (DPAHIyCKOM KPHBMYHOM IOCTYNKY (MHKBU3MTOPCKH
kpuBnuHM moctynka n Code d' instruction criminelle u3 1808. romune), 300opnux padosa I[lpagnoz
@axynmema, Hou Can, Bom. 49, 6p. 2, ctp. 843
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MEIIOBUTH CHCTEM KOjH je o0yxBaTao HajO0OJbe eleMeHTe 00a MPEeTXOJHA CHCTEeMA.
@panirycka Oyprkoacka peBoJIyIdja MpeACcTaB/balia je HCTOPH]CKY MPEKPETHHILY 32 daJbU
pa3Boj IpyIITBa YONINTEe, Ma TaKo W y morieny (opMe KpUBHYHOT IMOCTYIKA, jep ce
yIIpaBO HACTaHAK CaBPEMEHOI KpUBUYHOT NIOCTYIAKa Be3yje 32 0Baj HCTOPHU]CKH MOMEHAT.
®paHIlyCKH KPUBHYHHU IIOCTyMaK 1O 3aKOHUKY O KpuBWYHO] wuctpasu (Code d’
instruction criminelle) u3 1808. roamHe cmarpa ce HPBUM KOHKPETHHM KPHUBHYHHUM

IIOCTYIKOM CaBpeMeHor Tuma. >

@paniyckd 3aKOHUK O KPHUBHYHO] HMCTpa3ud y 3HA4YajHOj Mepu MoOoJblaBa
M0JI0’KA] OKPUBJBEHOT, Y OJJHOCY HAa WHKBU3UTOPCKHU MOCTynak. [Ipe cBera, OKpUBIbEHU
MocTaje HocHIIall mpolecHe GyHKIMje oa0paHe, OJJHOCHO HHje BUIlIe 00jeKT mpaBa, Beh
MOCTaje caMoCTalHW CyOjeKT ca oapeleHMM Karajorom IpaBa, Ha OCHOBY KOJUX
OCTBapyje CBOjy IporecHy QyHKIH]Y, Tj. oa0pany. Mmak, 6e3 063upa Ha MIMPOK CIEKTap
IpaBa Koja Cy rapaHTOBaHa OKPHBJHCHOM y OBOM 3aKOHHKY, OHA CYy HMIIaK 3HATHO YXa y
onHocy Ha caBpeMenu nocrynak. 3 Code d’ instruction criminelle npovu3unasu na Tepet
JOKa3WBama JIGKU HA TYKHUOIY, OJHOCHO IPOM3HMIIA3H IMPETIIOCTaBKa HEBUHOCTHU
OKPHBJBHEHOT, HAKO je OH M3pHYuTO He mommmbe.! OBO mpejcTaBiba 3adeTak, MiH Oap
3Ha4YajaH KOpaK Ka CTBapamby KPUBUYHOT IIOCTYNKAa M INMPUHE MpaBa oa0paHe Yy

KPUBUYHOM IIOCTYIIKY, KaKB€ JaHaC H03HajeMO.

,, 1 aKO TOocMaTpaH, 3aKOHUK 0 KpUBUYHO] uctpazu u3 1808. roguHe mpeacrasiba
3HayajaH M3BOP O €BOJIYLIMJU IpaBa OKPUBJbEHOI y KPHUBHUYHOM IOCTYNKY, a MHOra
CaBpeMeHa KpUBHUYHOMPOIIECHA 3aKOHOJJaBCTBA CE€ U JaHAC, Y3 HY)KHE U3MEHE IUKTUpAHE
JPYIITBEHO-€KOHOMCKUM M TOJUTUYKUM TpUIMKaMa, 3aCHUBA]y Ha MOCTaBKaMa OBOT

3aKOHHKA.”2

[lonazehu on Hadena onTy:x0e W PpPaBHONPABHOCTH, CABPEMEHH, OJHOCHO
MEIIOBUTH KPUBHYHM TIOCTYNMaK ce (OpMHpPAO YHPaBO Kao OMNTYXKHO paclpaBHU
nocrynak. Kao Hacnehe mperxoquux oOnMka mpoiecHe Gopme, MOKpeTame KPUBHYHOT

MOCTYTIKa, 3a HajBehn Opoj jera, BPIIH Ce MO CIIYy)KOEHO] TyKHOCTH, OJJHOCHO X Officio,

30 Bpkwuh, C. (2013). Kpusuuno npoyecno npaso |1, Tlpasuu paxynrer y Hosom Cany, Hosu Can, ctp. 29

3l ®ejem, U. (2014). IMonosxcaj okpuémenoz y ucmpasu y HeKUM UCHIOPUCKUM MOOEIUMA KPUBUHHOZ
nocmynka, op.cit., ctp 125

32 Mupxos, XK. 1. (2015). ITorodcaj oxpusmenoz y Gpanyyckom KpueUuHOM ROCMYNKY (UHKEUZUMOPCKU
kpusuunu nocmynax u Code d’ instruction criminelle uz 1808. cooune), op.cit., ctp. 851
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JOK je WHHUIMjaTHBa 3a IOKPETAale OCTAaB/bCHA jaBHOM TYXKHOIY, Kao HaJUICKHOM
Ap>KaBHOM Oprany. MemoBUTH KPUBHYHH OCTYIIAK KOHIIMIIKPAH je Y IBa OCHOBHA JIeNa.
[IpBu neo mpencraBiba MPETXOAHHU, OJHOCHO MPUIIPEMHU HOCTYIAK, a APYTU J€O YMHH
IJIABHU TIOCTYyMak. Y TPBOM Jely IOCTyIKa [MJb je Ja Ce YTBPAMU JIO0 CTereHa
BepoBaTHOhe 1a je oapel)eHo KpUBUYHO AEI0 U3BPIICHO, KA0 U KO je YYHHHJIAI TOT JIeNa,
JOK JAPYTUM JICJIOM, Tj. TJIAaBHUM KPUBHUYHHM MOCTYIIKOM PYKOBOIH CY[, KOjU CE€ HAKOH
CBHX IOTPEOHMX NPUIPEMa, OJIBHja Ha IJIABHOM MpeTpecy. [1aBHM mpeTpec uMa 3a/1aTaKk
7la ce YTBpAE CBE MIPaBHO-PEJIEBAHTHE YNHH-CHUIIE KOje Cy OJ] 3Hauaja 3a MOCTYMaK U caMy
KPUBHYHY CTBap. YIpPaBO Ha OCHOBY OBHX IPaBHO-PEJICBAHTHHX YMI-CHHUIA KOj€ CY Ce
YTBpIUIIE HA TJIABHOM IpeTpecy cyzacko Behe he noHeTn ouryky BehameM U riacameMm, y
OKBHPY HEjaBHE CEIHUIIC. JelaH OJ 3Ha4yajHMX CEerMeHaTra CaBPEeMEHOI KPUBHYHOT
MOCTYyIKa jecTe MOryhHOCT ymoTpeOe MpaBHHUX JIEKOBAa, Ma y TOM KOHTEKCTY, y
3aBUCHOCTH O]l BOJbE CTpaHaKa, IMOCTOjU MOTYHHOCT MOCTYIKa MO MPaBHUM JIEKOBHMA.
[Topen HaBeneHOT, CaBpEMEHH KPUBUYHH IOCTYIAK OJUIMKYjy W Hadena IOMYT Hadelna
pPaBHONPABHOCTH, Hayeja jaBHOCTH, Hauela HEMOCPEIHOCTH, YCMEHOCTH M Hadelna
WCTUHE, QI OHO INTO je OMTHO HAIIOMEHYTH j€ Ja Cy OCHOBHE (pyHKIHje ONTYyXOe,
on0Opane u cyhema y MOTIYHOCTH O/IBOjeHE, OAHOCHO BpINE CE€ OJ CTpaHE MOCEOHMX
cybjexara.®® V morneny ouene gokasa, 3a pa3soUKy oJ MCTPAKHOT KPHBUYHOT MOCTYTIKA,
CaBpEeMEHH KPHBHYHH TOCTYIAK JOMHHAHTHO KapaKTepHIile CII000JHA OIeHa JI0Ka3a,
OJTHOCHO OIIeHa JI0Ka3a C€ BPIIM Ha OCHOBY CIIOOOJHE TPOIEHE CYAHMje KPUBUYHOT

IOCTYIIKA, 4 HC Ha OCHOBY 3aKOHCKHUX IIpaBUJIa O OLICHU AO0Ka3a.

,LleHTpanHa ¢aza rIaBHOT CTaJaujyma, TIaBHU MpeTepec, 3aCHUBA ce, Mpe CBera
Ha ONTY)XHUM €JEeMEHTHMa. [JlaBHU mperepc je jaBaH, YCMEH, KOHAPAIUKTOpPaH U
Herocpenan. MehytuM, U y mweMy uMa UCTpaKHHX ejemeHata. [IpBo, cyn Bulle Huje
MacUBaH W HEyTpaJiaH apOuTap, KOjU 4eKa UCXOJ JTOKAa3HOT MOCTYIKA KOje BOJE CTPaHKE.
Cyn no6uja akTUBHY yIIOTY Y YTBphHBamkhy YNHEHUYHOT CTamba U CHOCH OJIFOBOPHOCT 3a
HBETOBY TAYHOCT M MOTHyHOCT. OH M3BOJM JIOKa3e MO CIYKOEHO] Ty)KHOCTH M JTOKa3HH
MpEeJIO3N CTpaHaka ra He oOaBe3yjy. [Ipu3Hame okpuBIbEHOT Ta He ociobaha obaBese

u3Bohema U Ipyrux aokasza.”

3 Marunjamesuh-O6panosuh, J. (2016). Kpusuurno npoyecto npaso — onumu deo, op.cit., crp. 28-29
3 Bpxuh, C. (2013). Kpusuuno npoyecro npaso 11, op.cit, ctp. 30
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Kana je ped o camoM 1IiJby KPUBHYHOT TIOCTYITKA, OH C€ U3 JIOKa3UBamha KPUBUIIE
OKPHUBJBEHOT T10 CBaKY IIEHY, U3MEHHUO Y PACBET/haBabhE U PEIICHE KPUBUYHE CTBAPH, YaK
M aKo Ce Ha Ta] HA4YMH JIOKa3zyje HEBHHOCT OKPHBJHCHOT. YBONOEHE IPETIIOCTAaBKE
HEBUHOCTH Y KPMBHYHH IOCTYIaK OWO je QyroTpajaH M KOMIUIEKCAH IpoIec, KOju je
3aXTEBA0 3ajeIHUYKO JIeJIOBakhE CBUX Cy0jekaTa Koju Ha OWJI0 KOjU HA4YMH MMajy Be3e ca
caMHM TIOCTYIIKOM, Kako OM ce oOBa TIPETIIOCTaBKa IOMTOBala TOKOM YHTaBOT
nocrynka. % IIpeTnocTaBka HEBMHOCTH IaHAC MPEJCTaBba BaKaH TeMeb Ha KOME je
u3rpalleH cBakM KpMBHYHHU TOCTYyIaK, 0e3 Kora ce OH y CaBPEMECHOM JPYIITBY He OH

MoOrao 3aMHCJIIMTH .36

Jlakiie, yKOJIMKO 1MOheMO O/ CTaHOBHMIIITA TIOCTOjaba JIBE TCHCHIINjE Y CTBAparby
CTpaTerrja y OJHOCY Ha KpPHUMHHAIMUTET, MOxe ce pehm nma je dopmupamem oBakse
KPUBUYHOIIPOLIECHE (hOpME 3aJJ0BOJbCHA, MJM c€ 0ap HACTOjU 3aJ0BOJBHUTH, Ca jEIHE
cTpaHe, motpeba 3a epUKaCHUM KPUBHUYHUM TOECHEM a, ca JAPYre CTpPaHE 3allTUTa
JUYHUX TpaBa u cnobdoxaa. [locebHo je momuta g0 u3paxkaja nmotpeda 3a 3alTUTOM MpaBa
u c1000/1a OKPUBJGEHOT Y TIOCTYIIKY, OJHOCHO yTBphMBame W 3alITHTa MpaBa o10paHe,
MehyTuM, uWMak He Ha ymTpO 3aJ0BOJbEHA IMOTpede ycnemHe Oopbe mpoTHB

KpUMHHAJIUTETA.

1.4. UcTopujcku pa3Boj npaBa Ha onopany y Cpouju

Jlakne, kao IITO CMO W HANOMEHYIHW, cajapkaj of0paHe OKPUBIHEHOT Y
KPUBHYHOM ITOCTYIIKY C€ TOKOM HCTOPH]€ MEHhA0, ITOYEBIITH O] MOTITYHOT HEMPH3HABAbA
nmpaBa Ha OJ0paHy KOjU je OMO TPHUCYTaH y WHKBU3UTOPCKOM CHCTEMY, O HETOBOT
PaBHOIMPABHOT TMOJIOXKaja ca TYXKHOLIEM, IITO je YIpaBoO JaHac, MOcMaTpaHo (OpMaiHo,
cllydaj KOJ Hac. Y HAcCTaBKy paja HampaBUheMO OCBPT Ha MOJI0KA] OKPUBJHEHOT Yy
KPUBHYHOM TIOCTYIIKY TOKOM UCTOpPH]j€, OJTHOCHO IT0JI0%kaj OKPUBIJHEHOT M OpaHUoIa Kao

Hocuana GyHKIuje og0paHe y KpUBUYHOM MOCTYIIKY.

35 Tommh, [I. (2013). IIpernocraBka HEBUHOCTH Yy HaIlleM HpaBy U y mpakcu EBPOICKOT cyza 3a JbyacKa
npaBa, I nachuk Aosokamcke komope Bojeooune — uaconuc 3a npasny meopujy u npaxcy, op. 10, ctp. 659
3 Bumre: Bomkoruh, A., Kecuh, T., (2015). Kpusuuno npoyecto npaco, KpuMAHAIHCTAYKO — TIOJNHIN]CKa
akanemuja, beorpa.
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1.4.1. Cmapa cpncka oparcasa

JacHo je nma je mepuwoxn Crape cpricke apkaBe 100a 3a KOje HE MOCTOJU BEIUKH
Opoj MpaBHUX H3BOpa, T€ j€ CaMUM THM W MOTyhHOCT na ce Onmke W JAeTajbHU]e
aHaJIM3Upa MOJI0XKa] U yiiora OpaHHOoIa Y KpUBUYHOM TIOCTYIKY Beoma Mmaia. Kana je peu
0 CPIICKOM TIPaBy M3 TOT MEPHOA CBAKaKO Tpeba HArIacUTH Ja je Ha ’bera OMo MpHUCYTaH
yTHIIa] ca TPU CTpaHEe, HAjIpe ca jyra ox ctpane BuzanTuje, motom ca 3amaga ox Mramuje
u ca ceBepa o Mahapcke. Mehytum, mopes oBux yTHIlaja, CBAKaKo je JOMUHATHA Onila U
I[PKBa, KOja je MpeJcTaBbajia OCHOB OOMYAjHOT MpaBa Kao W HA IEIOKYIaH TaallbH
XHuBOT. Mako, Kao MmMTO CMO HANOMEHYIM Ca CUTYPHOIINY HE MOXXEMO NpPUYaTH O
MoJI0kKajy OpaHWolla y KPUBHYHOM IOCTYIIKY Y OBOM IEpHOJy, BaXXHO je uctahu ma je
ped o mepuojy 3a KOju Ce€ Be3yje M y KOjeM je MOCTOja0 BeoMa Majiu Opoj MpOLeCHUX
3akoHa. OHO IITO je TI03HATO jJECTe Ja je¢ KPUBUYHO JIEJIO NPEACTaBIhaNIO IIPUBATHY CTBAp,
Jla ce KPUBUYHU IMOCTYIIAK MMOKPETA0 HA 3aXTEB OMITENEeHOT JUIla, a caMO M3Y3e€THO M TO

3a HajTeXa KPUBUYHA JIeNa, O] CTPaHe JAp>KaBe, OJJHOCHO 1O CIIY)KOSHO] Ty>KHOCTH.

1.4.2. Obnosmena cpncka opacasa

Kaxko je CpOuja 6miia myro moj Typckom Biamrhy HUje WMmaiia MOTYhHOCT 1a ce
pa3BHja, T€ CaMUM THM U 3aKOHCKH IPOMHCH U 3aKOHOJABCTBO y OBOM IIEPUOAY HHUCY HU
nocrojanu. Tanamma CpOuja y oTHOCY Ha CyceiHe Ap>KaBe je Ouiia MHOTO 3a0CTalia | 110

MUTaky KyIType, ApKaBHOT ypehemwa, 3aKOHOIaBCTBA U CIINYHO.

Kana je peu o oBoM mepuosy, HaKOH ocio0ohema ApkaBe OWIIO je JocTa JyTama
M0 MUTaky 3aKOHCKUX mponuca jep CpOuja HUje UMalla HU jeJJaH 3aKOH, aJld HU JbYAU
KOjU OM MOTJIM T€ 3aKOHE U HamMucaTH. Y Cle] TOra, HEeMHHOBHO j€ JIOIIA0 BEJIUKH YTHIA]
3 Ayctpuje. O ypeheHOM KPHBHYHOM IIOCTYNIKY HE MOXKE CE TOBOPHUTH HHU 3a BpeMe

IIPBOT, a HU Iocie Japyror ycraHka. Jlo ycranoBieewa Haponnor cyna 1825. ronune,
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HUje OMIO HMKAKBHX MNpaBHa HHM MPONHCAa MO KojuMa OM cymoBH cymumd. > J[o
JIOHOIIICHha 3aKOHCKUX Tporuca y ToM mepuoay y CpOuju ce cymuwio mo oOudvajuma,
Mopaiy u ciobomaHoM npaBudHOM Haxohewmy. On 1835. romune ma qo 1865. roguHe u
JIOHOIIEHa 3aKOHUKA O TOCTYIKY CYJICKOM y KPUBHYHHM JIeJIMMa JIOHET je oapehenu
Opoj ypenbu Koje Ccy mpeacTaBibalie CMEPHHMIIE 110 KojuMa cynoBu Tpeba na cyne. [Ipema
OBHM ypea0aMa KPHUBHYHH TIOCTYNAK je OHMO ONTY)KHH, a MOTYHHOCT yd4ecTBOBamba

OpaHHoOIa Y KpHBHYHHUM IOCTYIIIMMA HHje OMia MpOMNKCcaHa jep UCTH HUCY HU TIOCTOjaIH.

3aKOHMK O MOCTYIKY CYACKOM y KPUBHYHUM Jenuma u3 1865. rogune perynuuie
KPUBHYHH ITOCTYMAaK CaMo 3a 3JI0YMHCTBA M IPECTYIIE, AOK j€ 3a HCTYIE U Jajbe BaKuia
[Monuuujcka Ypen6a u3 1850. roqune. [Ipema moMeHyTHM IpONMCHMA, ITPABO OJ0paHe je
OWJI0 TapaHTOBAaHO Ha IJIABHOM IpeTpecy a ojdpaHa je Omira ob6aBe3Ha ako ce PaIHIo O
3JIOYMHCTBY. AKO OKPHBJACHM HHj€ MOTao caM Ja aHraxyje OpaHHWona, CyJ ra je
MOCTaBJba0 MO CHyxkOeHoj nayxkHoctH. Takohe, omOpana je Ouna obaBe3Ha U Yy
clly4dajeBuMa MPecTyIbeha, aKo jeé OKPUBJLEHU OO MaJlojeTaH, HeM, YKOJIMKO HUje 3HA0
CPIICKHM je3HK, YKOJHMKO je OMO OJCYyTaH, YKOJHMKO je OMO Temko OoiecTaH, Kao M CBa

JKeHCKa Jura. 8

1.4.3. Kpawesuna CXC

3aKOHMK O CYACKOM KPMBHYHOM NOCTYNKY U3 1929. ronune cBakako npeacrasiba
jenaH of ,,caBpeMEHUjuX" MPOLIECHUX 3aKOHA KOjH je JAOHET y ToM mepuojy. Ilomenytu
3aKOH j€ HMao WIMPOK JHWjana3oH IIpaBa OKPHUBJBEHOI Ha OA0paHy Yy KPUBHYHOM
noctynky. ¥ Cpbuju je oBaj 3akoH ctynuo Ha cHary 01.01.1931. rogune. OBaj 3akoH
IIPONKMCHBAO0 je U 00aBe3Hy U CTpy4HY onOpaHy. Takohe, moctojana je u MmoryhHoct na
OKpUBJbEHH J100Hj€ U MpaBo Ha 0J0paHy CHPOMAIIHOT, &Il OBO MpaBo HUje Omino moryhe
OCTBApHTH TIPEe] CPICKHM CyAOBHMa 300T HE3HATHOCTH KpUBHYHHX nena.>’ ObasesHa

on0paHa je Ouja mpornrcaHa OHAa Kajaa je OMo ONTY)XKEH 3a 3JI0YMHCTBO 3a Koje je Ouma

37 Jlykuh, T., (2004). WcTopujcku pa3Boj yjore OpaHHOla y KPUBMYHOM MOCTYNKY, 360pHUK padoea
IIpaenoe paxynmema y Hoeom Caoy, Boi. 38, 6p. 2/2004, ctp. 502.

38 Jlykuh, T., (2004). Uctopujcku pa3goj yiore GpaHuona y KpUBMYHOM TOCTYTIKY, Op. Cit. ctp. 504.

39 Jlykuh, T., (2004). UcTopujcku pa3Boj yiaore GpaHHOL@ Y KDUBHYHOM MOCTYTIKY, Op. cit. crp. 505.
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nponycaHa poOuja WM 3aTOYeHe Npeko ner roauHa. OKpPHBJBEHU je MOpPao HMAaTH
OpaHMOLIa U Yy CIIy4ajy aKo je MajoJieTaH, HeM, TJIyB WU TEIKO OojectaH. Takohe u y
Cllyyajy OJCYCTBa Ha HOBOM TJIaBHOM IMIPETpECy y Cly4ajy MOHAaBJbakha KPUBUYHOT

MOCTYTIKA.

dyHKIM]y OpaHHOIla MOTJIO j€ OCTBapWBATH JIMIIE KOj€ MMa 3aBpIICHE CTYJH]je
mpaBa M KOje MMa JoJlaTHe KBaJlu(duKalyje, 0JHOCHO JIMIle Koje je aaBokar. Kako je y
OBOM TIEPUOJIYy jaKO Maju Opoj JUIla UMAJIO TUTYJIY aJBOKara, (GyHKIHjy OpaHuoOIa Cy

Moriu aa 00aBikajy U npodecopu Ha IpaBHOM (HaKyITETy, jABHUOCTEKHUIN U CIMYHO.

3aKOHUK O CYJICKOM KpPUBHUYHOM IIOCTYNKY MpPONKCHUBAO j€ U 3ajeJHUYKY H
BUIIECTPYKY oJ0paHy. 3ajeqHuuka of0paHa je Ouna moryha oHJa Kaja HHje IOCTOjao
Cyko0 wmHTepeca u3Mel)y ONTyKEHUX Juia. A KOJ BHIIECTpyKe oa0OpaHe HHUje OHO
orpannueH Opoj OpaHmnama anu OpaHUOIM HUCY MOTJIM Jia TIOHABJhAjy TOBOpPE Ha

TJIaBHOM IIPETPECY.

1.4.5. Ilepuoo HOP-a u nepuoo 00 ocnoboherwa oo 1948. cooune

3a Bpeme HOP-a cyheme je BpIIMO peBOSYLIMOHAPHU HAPOJ IMOJ PYKOBOJCTBOM
KI1J a mpaBum aktu cy moctymHo gonetn.’® Hamme, ped je 0 paTHOM NepHOLY KOjH
CBaKaKoO MPEJCTaBJba JeIHY CIENU(PUIHY CUTYyaIH]y y IpKaBU. YCIeJ Tora rapaHiigje
IpaBa Ha 0Ji0paHy Cy OuJie MUHMMAJIHE jep Cy C€ KpUBUYHHU MOCTYILHU CIPOBOIAMIN Op30
u epukacHo. Y OBOM MepuOIy CTpy4yHE oJ0paHe HMje Ouio, Te ce MpaBO Ha 0A0paHy

CBOJIUJIO HA JINYHY 0JI0paHy.

[Tocne ocnobOohema 3eMibe MpaBo Ha 010paHy HHjE IeTaJbHO pPETyrcaHo. Tako je
3akoH 0 ypehemy HapoaHux cymoBa on 26. aBrycrta 1945. romgune (ca u3MeHaMa U
nonyHama ox 21. jyna 1946. rogune) nponucuBao MmpaBo Ha 0AOpaHy OKPUBJHEHOT TaKO
HITO je y wiaHy 6 MpOIKCHBAO0 Ja je OKPUBJHEHOM OCHTYpaHO MPaBO Ha OJI0paHy MHpen

Cy/IOM, aJTi TO TIPaBO HHje JeTaJbHO peryamcano.*

4 Tumurpujesuh, 1., (1971). Kpusuuno npouecHo npaso, [IpasHa kwura, beorpan, ctp. 65.
41 JTykuh, T., (2004). UcTopujcku pa3Boj yJiore GpaHuola y KpUBUYHOM TIOCTYIIKY, Op. cit. cTp. 509.
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1.4.6. Ilonooicaj bpanuoya npema 3axony o kpusuunom nocmynky u3z 1948. cooune.

2 ONTYXKEHHM je UMao MPaBo Ha

3aKOHOM O KPUBHYHOM TOCTYNKY U3 1948. romune®
CTPY4YHY OJI0OpaHy Y MOMEHTY JIOCTaBJbamka ONTYyKHHUIIE cyay. OOaBe3Ha og0paHa je Oua
nponucana y ciuenehuM ciydajeBuMa: KaJa y TPBOM CTENEHY CyIu CyA ayTOHOMHE
MOKpajuHe, HapoaHe penyonuke u Bpxosuu cyn ®HPJ u kag My cynu y mpBoM CTeneHy
OKPYXHH CYJ| 3a Telllka KpUBUYHA JeNla, Ka0 U KaJ| jé OKPUBIbEHU MaJloJIeTaH, TIyB, HEM
WIN TEIIKO OOJECTaH, a 10 OLEHH cyla Huje y moryhHocTn na ce cam Opamm.*® V
ciydajeBuMa o0aBe3HE CTpydHE oa0paHe mpeacenHuk Beha je mpe 3aka3uBama TIIABHOT
nperpeca 00aBemTaBao OKPUBJLEHOT J]a MOpa MMaTH OpaHuona u oapehuBao My pox 3a

AHI'a’)KOBambC 6paHI/IOI_Ia. Axo OKpPHUBJBCHHU CaM HC aHra>1<yje 6paHHoua, IIoCTaBJjbao MYy ra

j€ Cyq 1o CIyk0€HO0j Ty KHOCTH.

1.4.7. Ilonoosicaj bpanuoya npema 3aKOHUKY 0 KpUSUYHOM nocmynky u3 1953.

200UHE U He208UM HOBeAMA

3aKOHMK O KPUBHYHOM MOCTYNKY m3 1953. rogmne** y oqHOCy Ha paHmjn 3aKkoH
NPOIKCYje TPABO OKPUBILEHOT HA CTPYYHY OJOpPaHy TOKOM LENOT KPHBHYHOT MOCTYIIKA.
OKpUBJBEHU j€ TPHIMKOM IPBOT MCIUTHBamba OMBAO YIO3HAT ca MPABOM Jla MOXeE Ja
aHraxyje Opanuora. O0GaBe3Ha CTpy4yHa oJ0paHa je Oujia MpOINHCaHA y CIy4ajy Ja je
OKpWBJbEHH MAJIOJICTaH, HEM, TNIYB WM TaK, 3a JIMIA Koja Cy HEeCIocoOHa Ja ce cama
Opane. O6aBe3Ha ogOpaHa je Ouia MoTpedHa y Hampea HaBEJIEHUM CUTyalljama oJMax
HAaKOH IMOKpeTama uctpare. O0aBe3Ha CTpy4yHa OJ0paHa HAKOH TOJAW3arha OITYKHHUIIE

Omra je moTpebHa aKko je 3a YUYHMI-EHO JIeNi0 Ouiia mpeaBul)eHa cMpTHA Ka3Ha, WIIM Ka3Ha

42 3akon 0 kpuBMuHOM nocTynky, Cir. nuct ®HPJ, 6p. 97/48.

43 3axon o kpuBMuHOM nocTynky, Ci1. muct ®HPJ, 6p. 97/48, unan 50, ctas 1 u 2.

4 3akoH 0 M3MeHaMa U JIONyHaMa 3aKOHMKAa O KPUBMYHOM MOCTYNKy u3 1959. rogune, Ciyx6eHu juct
@®HPJ, 6p. 52/59.
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CTpOror 3aTBopa ayxKa oa ACCET roanHa Uin ako €€ CyauJio y OJACYCTBY. Axo OKPHUBJBCHU

caM He aHTaXyje OpaHHOlLIa, CyJl MYy Ta j€ JI0JIeJbHUBAO 10 CIYKOEHO] TYKHOCTH.

3aKkoH O M3MEHaMa U JOoIyHaMa 3aKOHHMKa O KPUBUYHOM IMOCTYNKy u3 1959.
TOJWHE je MPOMKCA0 Majie U3MEHE Yy OJHOCY Ha Mojoxaj Opanuona. Bpeany nmomeny
M3MEHY OBOM HOBEJIOM 3aKOHa CBAaKako Tpeda IOMEHYTH CMameHhE JOHE TPaHUIle
3anpehene ka3zHe 3a IMocTojambe 00aBe3HE OJ0paHe, TaKO IITO je OWJIO MPOMUCAHO Ja
OKpUBJbEHH MOpPa UMaTH OpaHMOIIA MOCIIE TIOJUTHYTE ONTY>KHUIIE aKO C€ MOCTYIAK BOAM
300T KpHBHYHOT Jelia 3a KOje Ce MO 3aKOHy Morjo m3pehu necer rommHa ctporor

3aTBopa.45

3akoH o0 u3MeHama u jonyHama 3KII-a u3 1967. ronune nponucao je 3HadajHe
M3MEHE KOje C€ OJHOCe Ha 0J0paHy OKPHUBJHEHOT a OJHOCE C€ Ha MOOOJbIIAE HCTE.
Osom HoBenom 3KII-a y Benwkoj Mepu JONUIO je JO PaBHOMPABHOCTH IIOJIOXKAja
OKpUBJBEHOI' U TYyXHOLIla y KpuBHYHOM mnoctynky. OBom HosenoM 3KII-a para je
MOryhHOCT W mpaBo CBakoM IpaljaHMHy Ja y IyHO] ME€pH KOPUCTH IPaBO Ha CTPYUHY
on0paHy M 3acTylame y TOKY YHTAaBOI KPUBHYHOT TOCTYIKA, Ma YaK U Yy HUCTPAKHUM
paamama Koje peTXojie caMoM oTBapamy uctpare.*® Jlakne, Beh npe npsor ucnutupama
OKpUBJbEHHM j€ MMao MIpaBo Ha Opanuona. Takohe, cTpyuHa oxbpana Beh npuimKom
IPBOI MCIUTHBaWka Ouia je obaBe3Ha y Cilydajy Jla j€ OKPUBJbEHM HEM, IJyB WIIH
HecnocobaH Ja ce caM OpaHu. bpanunan je Morao jja MpUCYCTBYj€ CBUM HCTPaXKHUM
paamamMa, Kao U Ja Mpejiaxe MojeIuHe UCTPaxHe paame. Takohe, Morao je 1a mogHocu

IIpaBHE JIEKOBE Ha PElIeHa JJ0HETa y PaHUjUM (a3ama MOCTYTIKa.

3akonoM u u3MmeHama u gomyHama 3KII-a uz 1973 roaune mpomnucana je camo
JjeHa U3MEHa Koja ce OJHOCHU Ha I0JI0kaj OpaHuolla y KpUBUYHOM nocTynky. [lomenyra
M3MEHa je MpOIKCUBaja Jla ce y paHujuM ¢azamMa MOCTyNKa (IPETXOJHOM IOCTYIIKY)
OpaHMOIly MOTJIO YCKPaTHUTH pasriiefiame ojpeleHux crhuca Wi pasriiefame MpeaMera

OHJIa KaJia je To OMJI0 y MHTepecy of0paHe uin 0e30eTHOCTH 3eMJbE.

1.4.8. Ilonooicaj 6panuoya npema 3aKoHy o kpusuuHom nocmynxy u3z 1976. cooune

% Jlykuh, T., (2004). UcTopujcku pa3Boj yJiore GpaHuoLa y KpMBUYHOM TIOCTYTIKY, Op. cit. cTp. 509.
% |bid. cTp. 511.
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3aKOH O KPMBHYHOM MOCTYNKY u3 1976. ronune*’ y omHoCcy Ha paHuMja 3aKoHCKa
peliema nponucyje oapeheHe mpoMeHe y OJHOCY Ha CTPY4YHY OJ0paHy. Y TOM CMHCTY,
3a Jlena 3a Koja ce Moxe u3pehu cMpTHa Ka3Ha OKPUBJLEHU j€ MOpPA0 MMATH OpaHHOIa
Beh MpWIMKOM MPBOT caciyllama. 3a Jiena 3a Koja ce Moke m3pehm ka3zHa 3aTBopa o
JIeCeT TOJMHA WM Te¥Ka, OKPUBJBCHU j€ MOPAa0 UMATH OpaHUOIa IPUIMKOM JJOCTaBJbambha
ontyxnuiie. O6aBe3Ha ox0OpaHa je Ouiia MPONKCaHa U y cliydajy cyhema y olcycTBy. Y
MOCTYIIKY 3a MPUMEHY Mepe 06e30eTHOCTH 00aBe3HOT MICUXH]aTPHjCKOT JICUCHha U YyBarmba
y 3JIpaBCTBEH] YCTAaHOBH, OKPHUBJbECHU j&€ MOPAa0 MMAaTH OpaHMOIIA OJIMaX IOCIIE CTaBJbamkbha
npejyiora 3a npuMeHy te mepe. O0aBe3Ha 010paHa y MOCTYIKY MpeMa MaJIOJICTHHIINMA,
aKo je 3ampeheHa ka3Ha 3aTBopa OWJia BHINE OJ IET IOJWHA, HACTYNAlA je O]l MOYeTKa
NPUIPEMHOT POYMINTA. 3a OCTala KpUBMUYHA Jejla, CaMO OHJIA Kaxa je cyadja 3a

MaJIOJICTHUKE ITPOLICHUO I[aje MAJIOJICTHUKY HCOIIXO/JHA CTPYyYHa o,u6paHa.48

[TomenyTu 3akoH mpetpreo je oapehene nzmene 1985. roguHe a mocMaTpaHo ca
acrieKTa mojioxkaja OpaHuoIa, BaXKHO je uctahu 11a je OpaHuial 1mo Ciry>k0eHoj Ay>KHOCTH
01O TOCTaBJbEH JI0 MPABHOCHAKHOCTH MPECY/IE, a aKO je U3peueHa CMpTHA Ka3Ha, OH/IA U

Yy NOCTYIIKY IO BAHPECAHUM IIPpAaBHUM JICKOBUMaA.

1.4.9. [lonoowcaj bpanuoya npema 3akonuxy o kpusuunom nocmynky uz 2001.

200uHe

3aKoHUK 0 KpUBHYHOM TocTynky u3 2001. rogure®® mpomucao je na je o6aBesna

CTpy4yHa OJ0paHa HEONXOJHA NPHJIMKOM IPBOI caciyllama OHAA Kajxa je 3ampeheHa

47 3akon o kpuBMuHOM nocTynky, Ci. nuct ®HPJ, 6p. 6/73.
8 Jlykuh, T., (2004). UcTopujcku pa3goj yJaore GpaHuona y KpUBUIHOM TOCTYIIKY, Op. cit., cTp. 513.
49 3aKOHMK 0 KPUBUYHOM MOCTYTIKY, ,,Ci1. uct CPJ, 6p. 40/01
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Ka3Ha 3aTBOpa MPEKO JECeT roJlMHa WM Texa, Takohe, y ciydajy Jia je OKpUBJbEHH Yy
MPUTBOPY, HEOINXOJHO je Nna mMa OpaHuona 0e3 o03upa Ha 3ampeheHy ka3Hy. Jeman
OKpUBJbEHH j€ MAaKCUMAJIHO MOTa0 MMaTH meT Opanunana. [lomenyTu 3akoH nponucao je
U opeheHe HOBMHE KOje C€ OJAHOCE M Ha KOMYHHUKAIM]y OKPUBJBEHOT KOjU j€ JIMIICH
ciobozie WM je y MpUTBOpY W OpaHuoma. Y TOM CMHCITY, OpaHMJal MMa TpPaBO Ha
MOBEPJHMB PA3roBOpP Ca OCYMEUYCHHM KOjH j€ JIMIICH cl000Je W Tpe HEro INTo je
caciyllaH, ¥ ca OKpUBJLEHHM KOjU ce€ Hasla3u y npuTBopy. KoHTpona Tux pasroBopa npe
IPBOI caciyllaka M TOKOM HCTpare je JI03BOJbEHA, alld CaMO IOCMaTpameM, HE |

CJ'IYH_IaH)eM.SO

Hakon nonomema oBor 3akoHUKa, jaBuie cy ce ozapeheHe maeje koje cy ce
OHOCWJIC Ha TIPOMEHY KOHIIETITa HWCTpare, OJHOCHO HEje Koje Cy Iojapa3yMeBae
JIOHOIIICH:E KOHIIETITA M0 KOjeM OM TY>KHJIAIITBO BOIMIIO UcTpary. To je u ypaheno 2006.
TO/IMHE W JIOHET je 3aKOH KOjU je MOJpa3yMeBao TYKWJIAYKO-TIOIUIU]CKY UCTpary, aiu

Taj 3aKOH je HAaKOH TPH I'OAWHE O[] JOHOUICH:A CTABJbCH BAH IIPABHEC CHaFe.51

2. U3BOPU ITPABA HA OJABPAHY

IIpaBo Ha ox0paHy CBakako cHaja y MaTepHjy KpUBHYHOT MPOLECHOT TpaBa, Te

KaJila TOBOpUMO O U3BOpHUMaA KOjI/I CC OQIHOCC Ha IMpaBO Ha oz[6paHy, 3arpaBO TOBOPUMO

%0 JTykuh, T., (2004). UcTopujcku pa3goj yiaore OpaHHoOLa y KPUBMYHOM MOCTYNKY, Op. cit., cTp. 514.
1 Bumu: Tpy6au, M., (2011). Hose ycTaHoBe M HOBa pellemba 3aKOHMKA O KpUBHYHOM TocTynky CpOuje
ox 26. centem6pa 2011. ronune, I1paBuu 3anuc, Boi. 2, 6p. 2, 467 - 514.
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YOIIITEHO O H3BOpHMMAa KPHUBHYHOI MPOILIECHOT MpaBa, a ¢ 003MpPOM Ha TO Ja OHO
MpeJ/icTaBJba JIe0 MPaBHOT CUCTEMa, IPUMEB Y]y Ce CBa IIpaBHJia Be3aHa 3a U3BOpE MpaBa

YOIILITE.

Meby u3zBoprMa KpUBUYHOT MIPOIIECHOT IPaBa, a CaMMM THM U TpaBa Ha 0J10paHy,
pasnukyjy ce Mmel)yHapoIHU U YHYTpallllby WM HallMOHAIHU U3BOPH, & Y TOM KOHTEKCTY
MIPUMapHO U3BOPE YMHE 3aKOHU U Mel)yHapoJIHU yroBOpH KOjU ce paTU(UKALU]jOM YHOCE
y TpaBHU CHUCTEM M TIOCTajy HEroB cacTaBHH Aeo. Kao M3BOpU KPUBUYHOT MPOLIECHOT
IpaBa MOTY C€ jaBUTH M ONINTH MOJ3aKOHCKH MpaBHHU aKTH, a y olxpeheHoM cmucity u

ypende, mpaBUIIHULU U CII.

[IpaBo Ha onOpaHy mpeacTaB/ba CACTaBHH JI€0 MpaBa Ha MPaBUYHO cyheme, 0K
ca pyre CTpaHe caMo IMpaBoO Ha 0J0paHy oO0yxBaTa HU3 NMOCEOHMX ITpaBa Koja U3 Iera

npousnnase.>?

Paznuuure nexnapanuje, KOHBEHIUjE U MAKTOBH, O KojuMa he Buie OUTH peuw,
Mpe/iCTaB/bajy 3HayajHe MelyHapoaHe u3BOpe MpaBa Ha oAOpaHy, a Kaja je ped o
HAI[MOHAJTHUM  HM3BOpPHMa  MHOTOOpDOJHM  penyOJIMYKH  3aKOHH  TIPEICTaBIbAjy
Haj3HAuYajHUje W3BOpE, TIE Ce, KaJla je ped O NpaBy Ha oa0OpaHy, Ipe CBEra, MCTUYC

3aKOHUK O KPUBMYHOM TIOCTYIIKY"-.

2.1. Mehynapoanu u3zBopu npasa Ha oA0paHy

Kana je peu o mehyHapoaHuM U3BOpHMa U3BOPUMa KPUBUYHOT MPOLIECHOT IIpaBa
YOIIIITE, YNHE UX Pa3IuunuTy Mel)yHapOoIHH yroBopHu OmiarepaliHe Uil MyJTHIIaTepaiHe
¢dopme. bunarepamHu yroBopu peryiauily IUTamba MpyXKama IpaBHe MomMohu y

KPUBUYHUM CTBapuMa u3Mel)y JBe JpikaBe YTrOBOpHHIE, JIOK C€ MYJTHJIATepalHU

52 Buau: Tasnosuh, 3., (2016). IIpoyecna npasa okpusmenoz y kpuguunom nocmynxy Penyénuxe Cpouje,
Hayuno-ctpyunn ckyn ca mel)ynaponnum yuenrhem, Tapa, 24-26. maj 2016. rogune, 300pHUK pagoBa MO
HasuBoM EBporicke wuHTerpammje: mpasa, cmoboma u 6e30emHoCcT, KpHUMHHAIHCTHYKO-TIONHINjCKA
akagemuja, beorpan, ctp. 247-258.

%3 3akomnk 0 KpuBHMYHOM mnoctynky (,,Ci. rmacmmk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014)
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3aKJbydyjy u3Mel)y Buie IpkaBa yroBopHuna. [Ipyxkame KpuBHYHOIIpaBHE mMomohw,
owro na je ypeheno mehyHapogHuM yroBopoMm WM KOHBEHIIMjOM, OOyXBaTa M3BOheme
MOjeIMHUX KPUBUYHOIIPOIIECHUX PaJibi, KA0 U U3/aBabeé OKPUBIbEHUX U OCyheHUX Juna.
Jlp:kaBe MOTY 3aKJbyYUTH YTOBOPE O €KCTPAIUIIMjH, O T3B. MaJioj IOMONH MK YTOBOpE O
Mel)ycOOHOM H3BpIIEHY CYICKHX OJUTYKa Y KPHBHYHUM CTBApHMa, a CBH OBU YTOBOPH
Taga he WMaTH NMpUMaT y OJIHOCY Ha NPOICCHM 3aKOHHWK. Jlakie, W kama je ped o
Peny6mumm CpOuju, yKOIMKO HE MOCTOJU HEKH OJ OBHX YroBOpa KOjU PpEryiuIie
onpeheHO KPUBHYHONPOILIECHO TMHTame, NpuMemuBahe ce oxapende 3akoHUKA O

KPUBUYHOM HOCTyrIKy.54

Kaxko ce pa3Bujasia cBecT 0 MOTpeOHU 3aLITUTE EIEMEHTAPHHUX JbYJICKHX IIpaBa U
cnobona, Tako ce M pas3BHjaja MmoTpeda 3a rapaHTOBameM ofpel)eHuX mpaBa oadpaHe y
KPUBUYHOM TIIOCTYNIKY M FHHUXOBOM 3alITHTOM Ha MehyHapoAHOM HHBOY INTO je

U3HeIpuio Opojue MehyHaponHe JOKyMEHTe.

[Tojenuuu MehyHapoHU JOKYMEHTH CE€ CBAKaKO MCTUYY Kajia je ped O U3BOpHMA
KOjU TapaHTyjy JbyJCKa MpaBa U cioboje, ma Tako M y Morjieay npaBa Ha ol0paHy, U y
TOM KOHTEKCTY HE3a00MJIa3HO je€ TIOMEHYTH YHHBEP3aJHYy IEKJIapaiujy O JbYACKHM
npaBuMa, MelhyHaponHu makt o rpahaHCKUM M TIOJMTHYKUM IpaBuMa, EBporicky
KOHBEHIIM]a 32 3aITUTY JbYJCKUX IIPaBa 1 OCHOBHUX €1000/a, anu 1 MelyyHapo U makT
o rpahaHCKUM M MOJIUTUYKUM ITpaBuMa, KOHBEHIIM]y IPOTUB TOPTYPE U IPYTUX CYPOBHX,

HEJbYJICKMX WM MOHMKaBajyhuX Ka3HU U MOCTYIakKa u Jp.

2.1.1. Yuugepzanna oexnapayuja o /6y0CKUM Npagumda

VHuUBep3anHa JeKkjapalnuja O JbYJACKMM IIpaBMMa HacTajla je Kao u3pa3
opranmsanuje YjeAUmEHUX Hallkja M0 MUTamy JbYJICKHUX IpaBa, U Kao morpeda 3a
MOTIIYHUJUM pa3jalllbelhbeM IMpaBa MOjeluHIA. 3JI0YMHU YYUEHEHH TOoKoM J[lpyror

CBETCKOT paTa W rpy0a Kpiiewma EJIeMEHTApPHUX JbYJACKUX IpaBa y TOM TIEPHOIY,

% Byphuh, B. (2014). Kpusuurno npoyecro npaso — onuwmu deo, op.cit., crp. 32-33
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OCBECTHJIM Cy MehyHapoHy 3ajeJHUIly y IMOIJIely 3Hauaja KOMIUICTHH]E, MPEIU3HUje U
epUKacHHje 3allITUTE JbYICKHUX IpaBa. YCBOjeHa je o cTpaHe [ eHepaliHe CKYIIITHHE
1948. roguHe W TIpencTaBiba, KaKo C€ M Y Camoj JEKIapaluju HABOAH, 3ajCIHUYKU
cTaHzapA Koju Tpeba Ja JOCTUTHY CBU HApoOAM M HaIUje, Kako OW CBakW IMOjeIuHAaIl
CBaKW OpraH JpPYIITBA TEKHO JIa YYCHEM U BACIUTAHEM JOMPHUHECE MOIITOBAKY MPaBa
yTBphEeHUX JeKIapanijoM, U Ja MOCTYITHUM YHYTpAaIllbUM W MelyHapoIHUM Mepama
06e36e/11 HUXOBO OMIITE M CTBAPHO MPU3HAKE U MONITOBame.” Jlakie, HaKko ce paju o
MHCTPYMEHTY KOjU HHUje MpaBHO o0aBe3aH W HHUje ymyheH 3emsbaMa Ha paTudukanujy,
OJTHOCHO peu je o pe3onyuuju ['eHepanHe CKymmuTHHE YjeIUI-EHUX HalUja Koja
MPEJCTaBJba CaMo 3ajeIHUYKH CTaHIap]l Ka KOMe ce Tpeda TeXKHUTH, UTIaK OBaj JOKYMET je
Y BEJIMKOj MEpPH YTHIIA0 Ha pa3Boj YHYTPAIIET IIpaBa ApKaBa, Y OBOM CMHUCIY, Kao U Ha

nasbe (opMHUparbe Pa3IuIUTUX Mel)yHapOJHIX KOHBEHIIH]a.

Jleknapanyja Kpo3 CBOjUX TpPHAECET WIaHOBA YTBphyje HeKa O] eJIeMEHTAPHUX
JbYJCKHX IpaBa MOITyT MIpaBa Ha )KMUBOT, CI000y, CUTYPHOCT, TPaBO Ha jeHAKOCT Ipes
3aKOHOM U 3aIUTUTY Y TOM KOHTEKCTY, yTBphyje mpeTnocTaBKy HEBHHOCTH, MPABO Ha
jaBHO cyheme Tmpeln HE3aBHUCHUM W HENPUCTPACHUM CYAOM, NpPaBO Ha 3aIlTUTY
MPUBATHOCTH, MPABO Ha JP>KaBJbAHCTBO, CI0O0OAY MHCIH, CaBECTH U BEPOUCIIOBECTH,
c11000/1y MUIIUbEHA U U3paKaBamka, OKYIJbamka U yIPYKHUBamka, IPaBO Ha paj U IPaBO HA
0JIMOp, COLIMjaJIHy CUTYPHOCT U MPaBO Ha 00pa3oBame, CI000AHO MPABO HA YUECTBOBAHE

y KyJITYpHOM >KUBOTY 3aj€THULIE U JIp.

Nako mma cBera TpujeceT YiaHOBA M HMaKO CE€ Cyouusa ca MHOTOOpPOJHHM
KpUTHKaMa Ha padyyH YTBpeHHMX EKOHOMCKUX M WHAMBHAYAJIHUX MpaBa, OIHOCHO
HayMHa Ha KOJU MX TapaHTyje, yJora M 3Hauda] YHHUBEpP3aIHE JeKJapaluje O JbYIACKUM

IIpaBMMa HUIIOIITO CC HE CME ITOTUCHUTH.

Kana je peu o mpaBy Ha onOpaHy, nojeuHa yTBpheHa mpasa y Jleknmapanuju
MPEJCTaBIbajy y MOCPEAHOM MM HEMOCPETHOM CMHUCIY OCHOBY 3a IPUMEHY OBOT IpaBa.
Beh y mpBom unany ce HaBoau 1a ,,cBa Jbyjacka Ouha pahajy ce cmoboaHa U jemHaka y

JIOCTOjaHCTBY M TpaBuMa. OHa cy oOmapeHa pasymMoM U cBemhy W Tpeba jemHd mpema

%5 VBon YHuBep3aiHe nekIapaluje o JbyIACKUM npaBuma u3 1948. rojume.
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2556

JIpyruMa Ja MocTymajy y ayxy OparcTBa’™ MITO MpeAcTaBiba TeMesb 3a yTBphHUBame U

MIPUMEHY CBUX JPYTUX MpaBa.

Taxohe, y TOM KOHTEKCTY BeoMa je 3Ha4ajHa U3pU4IuTa 3abpaHa TUCKpUMUHAIH]E,
OJTHOCHO WCTHIIAKkE Ja CBAKOME IPHIAJIajy CBa 3arapaHTOBaHA IpaBa M CI000Je KOje
Jlexnapaiiija HaBOM U TO 0€3 MKaKBUX pa3jMka Ha OMJI0 KOM OCHOBY, Jakje, 6e3 o03upa
Ha pacy, 00jy, TOJ, je3UK, BEPOUCIIOBECT, IOJUTUYKO WJIH JIPYTO MHUILBCHE,

HallMOHAJIHOT UJIKW APYIITBCHOI' ITOPCKJIA U JP.

Ca acnekra mpaBa Ha on0paHy, y oapel)eHOM cMUCITy Cy 3HAYajHU U YIAHOBH
KOju yTBphyjy Z1a ce HUKO HE CMe MOJBPTHYTH MYyY€HY WIH CBUPEIIOM, HEYOBEYHOM HIIH
MOHWXaBajyheM MOCTYNKy WM KaXmbaBamby, 3aTHM Ja CBakO HMMa mIpaBo jaa Oyre
MpHU3HAT Kao MpaBHU CYOjeKT, Ja Cy CBH Nped 3aKOHOM jeTHAKH W HMMajy MpaBO Ha
jeOHaKy 3alTHTy 3aKOHA, Ja CBAaKO HMMa IMPAaBO Ha JEIOTBOPHU TPABHHU JIEK MpEI
HA/UIKHUM CyJOBMMa NPOTUB JieJla KOjUMa ce KpIle OCHOBHA IIpaBa Koja Cy My
IpU3HaTa YCTaBOM WJIM 3aKOHOM, Kao W Jla HE cMe OHWTH TNPOW3BOJEHO YXaIlllIeH,
MPUTBOPEH HJIU MPOTEPaH M MPABO CBAKOTa Ha MOTITYHO jeIHAKO IMPABUYHO jaBHO cyheme
npeJ]] HE3aBUCHUM M HETIPUCTPACHUM CYJOM KOju he O/UTyduTH O HeTOBHM IpaBUMa H

o0aBe3aMa U 0 OCHOBAHOCTH CBaKe KPpHUBUYHC Ol'[Ty)K6e.57

Moxna HajBaxkHMju wiaH Jlekiapanuje, y KOHTEKCTY yTBphuBama mpaBa Ha

on0pany, jecre wiad 11 xoju riacu:

,»1. CBaKo KO je ONTY)XEeH 3a KPUBUYHO JIEJI0 MMa TPaBO Jia C€ cMaTpa HEBUHUM
JIOK Ce Ha OCHOBY 3aKOHa KpHBHIIA HE JOKaXe Ha jaBHOM IpeTpecy Ha KOjeM Cy My

o0e30eheHa cBa jeMcTBa MOTpeOHA 32 HErOBY OJI0paHy.

2. Huko ce He cMe oCcyMTH 3a Jieja WK MPOIyIITalka Koja HUCY Mpe/cTaBbajia
KPUBHUYHO JIEJI0 M0 YHYTpallkheM Wi Mel)yHapoqHOM MpaBy y BpeMe KajJa Cy U3BpILEHa.
HcTo Tako He cMe ce U3pHIATH TeXa Ka3Ha O]l OHE KOja ce MOTJja MPUMEHUTH y Bpeme

Ka/ia je KpUBUYHO JIENO U3BPIIEHO.

% Unan 1 Yausepsanse gexiapapanyje o JbYJICKIM OpaBuMa
5Ibid, un. 5-10.
8 Unan 11 YHuBep3anue geknapapalyje o JbyCKUM OpaBUMa
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Jlakie, ympaBo MpBUM JI€JIOM OBOI' YilaHa, OJAHOCHO TaukoMm | yTBphyje ce
MPETIIOCTaBKa HEBUHOCTHU 3a CBAaKora, IpaBo Ha oAOpaHy M cBa MpaBa Koja omoryhasajy

M3HOILICH-E U OCTBAPUBAHE 010paHE ONTYKEHOT.

YHuBep3anHa Ackiapaiyja o JbYJCKAM IpaBUMa IMOCTAaBHIIA je, MOXe ce pehw,
CTaHJapje y noryieay rpalaHCcKux, CONUjaTHUX, EKOHOMCKHX M MOJUTHYKUX TpaBa, ajiu
je MCTO Tako TOJACTakKja JIOHONICHkE APYruxX MehyHapoTHHUX WHCTpyMEHATa KOjU Cy
M3BPIIWIN JaJjby KOHKPETU3aIUjy MpaBa yTBphenux Jleknapamnujom, mely Kojuma cy, npe
cBera, 3Ha4ajHu Melhynapoanu nakt o rpal)aHCKUM U OJUTUYKUM TpaBuMa 1 EBporicka

KOHBeHHHja 34 3alITUTY JbYACKHUX IIpaBa U OCHOBHHUX CJ'IO6OI[a.

2.1.2. Mehynapoonu nakm o epahanckum u nOAUMUYKUM Npasuma

MelyyHapoanu maxt o rpaaHCKMM U TIONHTHYKHM TIPaBUMA > yCBOjeH je ¥ OBepeH
3a TIOTIUCUBAKE W PaTH(PUKOBAKE WIM TPUCTYNAkE pe3oylujoM [ 'eHepanHe
CKynmTuHe YjenumeHnx Hammja 16. mememOpa 1966. roaune, a crymuo Ha cHary 23.
mapra 1976. roaune. ParudukanujoMm oOBOr yroBopa, JAp)KaBe YrOBOPHHULE CY
UMIUIEMEHTHpANIe HEeroBe ojpende y CBOje YHYTpalllkbe IpaBHE CHCTEME, ILUTO je

YUWHHIIA U HAllla JprKaBa.

Mehynapoaau nmakT o rpal)aHCKUM | TMOJIMTHYKAM TPABHMa MOJIa31 O] IPUHITHIIA
m3pakeHnx y IloBessu VYjeaumeHux Hanuja u yrBphyje, y ckimaay ca Onmrom
JeKIapalyjoM O TpaBHUMa YOBEKa, Ja Waeal CI000IHOT Jbyackor Ouwha koje yxuBa
rpahaHcke U MOTUTHYKE C1000/€ U Koje je ociioboheHo o cTpaxa u of Oene, MOXKe ce
MOCTUNM jJeIMHO CTBapamEeM yCIIOBa KOju oMoryhaBajy Jia CBako y>KHBa CBOja rpahaHcka,
MOJINTUYKA, EKOHOMCKA, COIMjaIHa U KYyATypHa mpaBa. Jp>kaBe unanuie osor I[lakra, cy
ce JIOrOBOpHJIE O HErOBUM WIaHOBMMa HMMajyhul y BHIY HaMeTHYTY o0aBe3y, Kpo3
[ToBespy YjenuumeHux Haluja, fa yHarpel)yjy onimite U CTBaApHO MOIITOBAKE JbYJICKUX

mpaBa u cnoboja, a moceOHO Bojehn padyyHa O YHHLCHUIIM J1a TOjeWHAIl UMa TY>KHOCT

%9 Melhynaposuu nakt o rpaaHckuM U moMTHYKUM TpaBuma (,,Ciryx6enu suct COPJ”, 6p. 7/1971)
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npemMa JpyroMe W 3ajeJHHIM, T€ Ja Y TOM CMHUCIy MMa U o0aBe3y Ja ce 3ajaxke 3a

yHarnpeheme 1 NoITOBambe CBUX MpaBa mpu3HaTux [lakrom.

Mehy mHOmTBOM TpaBa Koje MehyHapoanu nmakt o rpahaHCKUM U TOJTUTHYKUAM
npaBuMa yTBplhyje Hana3u ce npaBo Ha JKUBOT, 3a0paHa My4deHa, CBUPEIOr, HEYOBEUHOT,
NOHIKaBajyher mocrynama WiIN KaXmaBama, 3a0paHa poOICTBa, MPaBO Ha CI000AY H
au4yHy O0e30eaHOCT, MpaBO JHIA JMIICHOT CJI000Ae Ha YOBEYHO IIOCTYNAlkE U C
MOIITOBAKEM YpOheHOr 10CTOjaHCTBA JbYACKE JIMYHOCTH, 3a0paHa JHIICHa CcI0007e
300T HEUCHyHEHha yroBOpHE o0aBe3e, MpaBO Ha CIOOOAHO KpeTame W H300p Mecra
OopaBka, MpaBO Ha NMPAaBUYHO Cyheme, NpUHIMI HayenHe 3a0paHe peTPOAKTHBHOCTH,
IPaBO Ha MMPHU3HAE IPAaBHE JUYHOCTH, IPABO HA 3AIUTHTY MPUBATHOT KUBOTA, IOPOJUIIC,
CTaHa M TpENHCKe, NPaBO Ha €000y MHCIH, CABECTH W BEPOMCIIOBECTH, MPABO Ha
co00y M3pakBama, 3a0paHa MpomnaraHjie para, Kao U 3aroBapame CBaKe HAIMOHAJIHE,
pacHe WM BEPCKE MPIKIbE, MPABO MUPHOT OKYIJbama, NMPaBO CIOOOIHOT yIPYKUBamba,
NpaBO Ha 3aIITHTy MOPOAMIE, NpaBa JAETeTa, OAHOCHO HUXOBAa 3alITUTA, IPaBO Ha
yuemrhe y jaBHMUM MOCJIOBMMA, IIPABO HA 3aIUTHTY O] AMCKPUMHUHAIM]E, 3alITUTA MpaBa

IMpUIaJHruKa HAIMOHAJTHUX MalkbHHA.

Kana je ped o mpaBUMa OKPHBJHEHOT y KPHUBHYHOM MOCTYIKY, Haj3HAYajHUjU
yian MeljynapoaHor makrta o rpaljaHCKUM U TIOJMTHYKUM TPaBMMa jecTe WwiaH 14 Kojum
Ce rapaHTyje jeJJHaKOCT Tpe]] CYI0M, IPETIOCTaBKa HEBUHOCTH, TPABO Ha XKaj0y, MpaBo
Ha oOemreheme n Haueno ne bis in idem, anu u oxmpehena jemcrsa, mehy kojuma ce

HU3PUYINUTO HABOAU J1da CBAKO KO je OIITY’KCH 3a KPUBUYHO AECJI0 UMa IIPABO.

,,a) J1a Oyze y HajkpaheM poKy, MOpOOHO U Ha je3UKY KOjU pazyme, 00aBeIITeH O

MIPUPOJY U Pa3jio3uMa OINTYKOe MPOTUB HETa;

0) 1a ©Ma JT0BOJHHO BpeMEHa M MOTYNHOCTH Ha pacrioyaramy 3a MPUIIPEMY CBOje

oJI0paHe U 3a OMIITEeHE ca OpaHUOIIEM IO CBOM HU300pY;
11) 1a My Oyne cyheno 6e3 HemoTpeOHOT OyroBlIavYeHa;

n) mna Oyae mpucyTaH Ha cyhemy M Ja ce OpaHM cam WM y3 Tomoh mpaBHOT
3acTyITHUKA TI0 CBOM M300py, aKO HeMa MpaBHOT 3aCTYIHUKA, 1a Oyae yrmo3HAT O CBOM

IpaBy Aa ra uMa 1, KaJ rog To UHTCPEC MpaBaC 3aXTCBA, 1a MYy CC IMOCTaBU 6paHI/mau 10
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3BaHI/I‘lHOj AYKHOCTH, 0e3 miahama TPOIIKOBa aKO HEMa JOBOJbHO CpC€lCTaBa Aa ra

IJIATH;

€) Jla KCIIUTYje WX TIOCTUTHE JIa CE UCIIUTAjy CBEIIOIH ONTYX0€ U Ja MOCTUTHE Ja
MPHUCTYIE Cyay ¥ OyIy caciuylllaHU CBEJOLHU Y HKErOBY KOPHUCT TOJ UCTUM yCIOBUMA Kao

Y CBEJIOIU ONTYXO¢E;

¢) na nobuje O6ecruiaTHy moMoh Tymada ako HE pa3yMe WJIM He TOBOPH je3UK KOjU
ce ynotpebsbaBa y cyhemy;

r) ga He Oyne NpUMOpaH Ja CBEAOYM IPOTHB camora cebe winm jAa Ipu3Ha

KpI/IBI/II_Iy.”GO

YnpaBo OBUM YJIaHOM, OJHOCHO JIEJIOM OBOT WiaHa, C€ HEermocpenHo yTBphyje
npaBo Ha OA0paHy W MpaBO Ha OpaHMOLld, KAaO M Jpyra mpaBa Koja Cy y Be3W ca

OCTBapUBAamk-EM OBOT ITpaBa.

be3 pa3ymeBama ONTYXHHUIIE U pacrnojaramba JIOBOJBHHM BPEMEHOM U
MoryhHOCTHMa 3a mpurpemMy oj0paHe, Kao W 0e3 mpaBa Ha OpaHWOLlA M HECMETaHE
KOMYHHKAIIFje ca BHUM y CMHCIY IpUIIpeMama oa0paHe, He MOXE C€ HH TOBOPUTH O
mpaBy Ha oJ0paHy. 3a pa3UKy O]l YHHUBEp3ajHEe JeKJapaluje O JbYJICKUM IpaBUMa,
Mehynapoaau makT o rpahaHCKMM W TMONUTUYKAM MpaBUMa HEMITO JeTajbHUje U

IpeLU3HUje peryaulie, OJHOCHO pa3palyyje mpaBo Ha 0J0OpaHy OKPUBJBEHOT.

Ha oBaj HauuH, join jeHOM je TpPEno3HaT 3Hayaj U MoTrpeda 3a rapaHTOBAKHEM
nmpaBa Ha of0paHy, Kao W 3allITUTa OBOT TpaBa, Ha MeljyHapOJHOM HHBOY, a IpiKaBe
yroBOpHUIE obOaBe3ane cy ce paTudukalnujoM 1a oMoryhe ocTBapuBame MpaBa Ha
0JI0paHy y CBOJUM MPaBHUM CHCTEMHMa, YOCTAJIOM Ka0 U OCTBApPHUBAE U 3aITUTY CBUX
Ipyrux mpaBa HeBeleHUX y MelhyHapoaHoM mnakTy o rpahaHCKUM U TOJUTHYKUM

IpaBUMa.

2.1.3. Esponcka KongeHyuja 3a 3aumumy /by0CKUX npasa u 0CHOBHUX c10000a

60 Mehynapoaau makT o rpaljaHCKUM M ONMTHYKUM TIpaBuMa, WwiaH 14, Tauka 3
b
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EBporcKa KOHBEHII]a 3a 3aIITHTY JbYACKUX IPaBa M OCHOBHHUX cnobona®® monera
je y Pumy 4. nHoBeM6pa 1950. ronune, a crynuia Ha cHary 3. cenrreMmOpa 1953. ronune, u
MPEJCTaBJba BIIA/Ia €BPONCKHUX 3€Majba 3a CKYITHO OCTBApUBAIE IpaBa CalpKaHUX Y
YHUuBep3aIHOj NeKIapalyju, Koja je yrpaBo u Ouia y3op 3a AoHoIewne oBe KonBeHmje.
JpxaBe nornucHule, kao wianune Casera EBpone, parudukanujom cy yHene ojapende
KonBeHmmje y cBoje yHyTpalime IpaBHE cucTeMe, Melhy kojuma je u PemyOnumka

Cpb6wuija.®?

3emsbe EBpone cy kpo3 poHomeme KoHBeHIMje 3a 3alITUTY JbYJCKUX TpaBa U
OCHOBHHX CJIO0O/Ia JKellesie Ja YCIOCTaBe jEJAMHCTBEHY 3alTUTY JbYIACKUX IpaBa H
WHJIMBUYATHUX CJ000a, y3 YCIIOCTaBJbakhe BiIaIaBUHE MPaBa, y CKIAAy ca OCHUBAYKUM
akToM, onHocHO craryrom CaBera EBpome, anu ¥ YHHBEp3aJIHOM JEKJIapaijoM O
JbYAICKUM TIpaBHMa. 3adeTak MpaBHE CTaHaapau3aiyje y EBponu Besyje ce ympaBo 3a
KoHBeHIMjy 3a 3aIITUTY JbYACKHUX IPaBa ¥ OCHOBHHX CJI000a, a IPaTe je U MPOTOKOIH

KOjI/IMa Cy U3BpIICHE U3MCHC U JOITYHC OCHOBHOI' TCKCTA.

KonBeH1yja je 3a muJb mocTaBmia 006e36eheme onmTer U JeIOTBOPHOT MIPH3HAHA
U TIOUITOBama IpaBa Koje MpoKiIaMmyje, y ckiamy ca nuibeM Casera EBpome nma ce
nocTurie Behe jeIMHCTBO M3Mel)y HEroBHX WIaHWIIA KPO3 OUYYBAKE M Pa3BHjambe
OCHOBHHMX JbYJCKUX IpaBa M ciobona. Melhy npaBuma koju ce jemue KonBeHmjom cy
MpaBO Ha JXKWBOT, 3a0paHa Myd4ema, 3a0paHa pOICTBa M TMPHHYIHOT pajaa, MpaBO Ha
cnobony u 0e30emHOCT, MpaBO Ha MPaBUYHO Cyheme, KaKmbaBamke caMO Ha OCHOBY
3aKOHa, MPaBO Ha MOMITOBAKE NMPHUBATHOT W TOPOJUYHOT KMBOTA, MPABO Ha CI000IY
MHUCIIH, CAaBECTH M BEPOMCIIOBECTH, MPABO Ha CI000IY M3pakaBama, MIPaBO Ha cl000y
OKYIUbamha U yAPYKHBama, IPBO Ha CKIIATIamke Opaka, MpaBo Ha JIEJIOTBOPHH MIPABHU JIEK,
3abpaHa IWCKpUMHUHANHW]je, Kao M Apyra mpaBa yTBphena momatHuMm lIporokonmmma, a
nopes 3ajeMyeHux npasa, KoHBeHIIM]ja caapxu U oapende koje ce Tuay EBponckor cyna

34 JbYACKa IIpaBa.

1 Eporicka KOHBEHIMja 3a 3alITHTY JbYJACKMX IIpaBa M OCHOBHMX CJI000Ja M3MEHEHa y CKIagy c
nporokosiom 6p. 11, paruduxosana 2003. rox. (,,Cayxo6enn smct CII™” — MelhyHapoaau yroopH, Op.
9/03, 5/05, 7/05 u ,,Ciyx6enu rnacauk PC” — Melhynapoaau yrosopu, 6p. 12/10)

82 Crincak 3emasba Koje cy nornucane u patudukopaie EBPorcKy KOHBEHIHU]Y 32 3aIUTUTY JbYJACKHX MpaBa
u oCHOBHHMX ciioboja gocryman Ha: Council of Europe, Conventions, Full list, Signatures and ratifications -
http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/005/signatures?p_auth=gN39rotn
(07.03.2017.)
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Henocpenan u3Bop mnpasa Ha og0paHy npezcTaBiba uiaH 6 EBporicke KOHBEHIIH]e
3a 3alITUTY JbYJICKHUX IpaBa M OCHOBHUX CJI000OJa KOjU C€ THUYE MpaBa Ha MPaBUYHO

cyheme, a Koju riacu:

,,1. CBaKo, TOKOM OJJTy4nMBama O EKETOBUM TpaljaHCKuM TpaBuMa u obOaBe3ama,
WIM O KPUBUYHO] ONTYKOU MPOTHUB HEra, UMa MPaBo HA MPaBUYHY U jaBHY paclpaBy y
pa3yMHOM pOKY Ipea HE3aBUCHUM M HENPHUCTPACHUM CYJOM, OOpa30BaHHM Ha OCHOBY
3akoHa. [Ipecyna ce mopa u3pehu jaBHO, allv ce IMITaMIla U jJaBHOCT MOTY MCKJBYYHTH C
nesior WM ¢ jaena cyhema y HMHTEpecy Mopasa, jaBHOT pela MM HalMOHAJIHE
6e30eIHOCTH y IEMOKPATCKOM JIPYIITBY, KaJia TO 3aXTEBajy HHTEPECH MalOJIETHUKA UITN
3allITUTa MPUBATHOT JKMBOTA CTpaHaKa, WIM y MEpH Koja je, MO0 MUIUBbEHY CYIa,
HEOIXOJIHO MOTpeOHa y IMOCCOHMM OKOJHOCTHMA Kaja OM jaBHOCT MOTJIA JIa HAIIKOJU

HHTCpCCUMaA IIpaBacC.

2. CBako ko je OITY’KCH 3a KPUBUYHO JCJIO MOpa CC CMAaTpaTu HEBUHHUM CBC HOK

ce HE JJOKa)ke HeroBa KpMBHUIIA HA OCHOBY 3aKOHA.
3. CBako Ko je ONTYXEH 3a KPUBUYHO JIEJI0 UMa ciefeha MUHrMaHa pasa:

a) na 6e3 ojarama, MOAPOOHO M Ha Je3UKY KOjU pasyme, Oyae oOaBeImITeH O

IPUPOJH U PA3I03UMa ONTYXOe NPOTUB Hera;
0) 1a ©Ma JJOBOJBHO BpeMeHa U MOI'YhHOCTH 3a pUIipeMame 010paHe;

1) f1a ce OpaHW JTUYHO WIM MyTeM OpaHHoIla Kora caMm u3zabepe WM, ako Hema
JIOBOJPHO CpEJCTaBa Jla IUIaTH 3a MpaBHY momoh, OecruiaTHO Ao0uje OpaHHMoOla O

CITy’)KO€HO]j 1y’)KHOCTH KaJ/la MHTEPECH IpaBJie TO 3aXTeBajy;

1) 1a UCIIUTYje CBEJOKE MPOTUB ceOe WM J1a MOCTUTHE J1a C€ OHU UCIUTAjy U Ja
ce 00e30eaM MPUCYCTBO U Caclyllamke CBEIOKA y HEroBY KOPHUCT IO/ UCTUM YCIOBHUMA
KOJU BaXke 3a OHE KOjHU CBeJl0Ye IPOTUB HETa;

e) na nobuje OecruiaTHy MOMOh MpeBOIUOLIA aKO HE pa3yMe HJIM He TOBOPU J€3UK

KOjH ce ymoTpebibasa Ha cyy. %

83 Epporicka KOHBEHIMja 3a 3aLITUTY JbYJICKUX TIpaBa u cjiobosa, 1. 6
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Jakie, mocmatpajyhu ca acrekra mpaBa Ha onOpaHy, EBpornicka KOHBeHIHja 3a
3alITUTY JbYACKHX IPaBa ¥ OCHOBHHX CJI000/a Caap X HU3 MOCEOHUX TpaBa yTBpheHUX
y OBOM 4WIaHy KOjU 3aje/IHO YMHE U TapaHTyjy OCTBapUBamE MpaBa Ha OJ0paHy, a y TOM
CMHCITy OKPUBJHEHOM j€ 3arapaHTOBaHO MPaBO W300pa JUYHE WIH CTPYYHE OJ0paHe, Tj.
n3bopa na im he cBojy oa0paHy peann30oBaTH JIMYHO WIIM IyTeM OpaHHUOIAa KOjer caMm
n3abepe, MpaBo Ha BpeMe NMOTPEOHO 3a MpHIIPEMamke 0J0paHe, aJld M PaBO Ha OJ0paHy
CHPOMAIITHOT KaJia [0CTOje MHTEPECH IMPaBJe, OJHOCHO MPAaBHYHOCTH, JIOK Cy H30CTaje
olpende Koje OM ce OJHOCWIC Ha peryiucame 00aBe3HE CTpydHE OJO0paHe, U 'y TOM

KOHTCKCTY Ha IMMOCTABJbAC 6paHHoua 10 cny>1<6eHoj AYKHOCTHU Y KPUBHYIHOM IIOCTYIIKY.

CBakako, kako ce ¥ y camoj KOHBeHIMju HaBOAM, OBO Cy MHHHMMAJHA IpaBa
CBAaKOT KO je ONTYKCH 3a KPUBHYHO JIETIO, a KOja Cy paTU(UKALNI]OM 3eMJbE MOTIHCHUIIS
VHEJIe Y CBOje YHYTpaIllikhe MpaBHE CUCTEME, Meh)yTUM, OHE MOTY CBOJUM YHYTpAIIbHM
MPONKCHMA JaJeKO MPOIIMPUTH IpaBa KOjUMa PACIONAXEe OKPUBJBEHH Y TOCTYIIKY,
omHOCHO Moxe ce pehm nma EBporicka KOHBEHIMja 3a 3allITUTY JbYACKUX IpaBa U
OCHOBHUX cJI000/1a TIpeJCTaB/ba 3a4eTak MU MUHUMAIHU CTaHIApJ JbYICKHX TIpaBa U

3aIITUTE JbYACKUX TpaBa y EBpomnu, ma camMum TUM U IpaBa Ha OJ0paHy y TOM CMHUCITY.

2.2. HanuoHaJIHM U3BOPH NpPaBa HA 0A0paHy

MehynaponHa TOKyMEHTa Koja Cy JAp:KaBe paTU(HUKOBaJe calpke MUHUMYM
JbYJICKHUX TIpaBa KOje Cy ce Jip)kaBe oOaBe3alie Jla rapaHTyjy y OBUPY CBOjUX NpaBHHUX
cucrema, MehyTum, To ca Apyre CTpaHe, He 3Ha4M J]Ja OHE HE MOTY OBa IIpaBa IPOIIMPUTH
YHYTpallllbUM TpaBHUM akTuma. Jlakie, MmelyHapooHu WH3BOpU JbYJCKHUX IpaBa
NPEJCTaB/bajy caMO MHUHHMMAJHE CTaHJapie Koje Cy JpraBe YroBOpHHIE oOaBe3HE Ja

MOIITY]Y, aJli MX HE OTPaHUYaBajy Y CMHUCIY MPOLIUpPEHa KaTajaora OBUX Ipasa.

MHoOro0pojHr  pemyONIMYKHd 3aKOHW TPEJCTaBJba]y YHYTpPAIlkHeE, OJHOCHO
HallMOHATHE M3BOPE KPUBUYHOT MPOIIECHOT IMpaBa, a MOTY C€ MOJEIUTH Ha OCHOBHE —
TJIaBHC U JOITYHCKE — CIIOPCIHC. PerynncaH)e TJIaBHUX — OCHOBHHX IMUTakba KPUBUYHOT

IMpOLECHOT IIpaBa OCTABJbECHO jC OCHOBHUM — TI'NTaBHUM H3BOpUMaA KOjI/I CC y MOTIIYHOCTH
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OJIHOCEe Ha OBY Marepujy, JOK JOIMYHCKH — CIIOPEIHU H3BOpH camo ypelyjy mojenuHa
nUTamka U3 00JaCTH KPUBUYHOT IPOLIECHOT IIpaBa, ajlld CE€ MPBEHCTBEHO OJHOCE Ha
peryimcame HeKHX IPYTHX APYIIBEHUX olHOca. Melyy cropenHe u3Bope ce CBPCTaBajy
3aKOHHM KOJH PETYJHINY OpTaHU3alHjy CYI0Ba, TYXHWIAIITBA M OpPraHa YHYTPAIIBUX
MOCJIOBA, aJBOKATYypy, H3BpIICHC KPUBHUYHHMX CaHKIHja, a 3aKOHHK O KPUBHYHOM

IIOCTYIIKY MMPEACTaB/ba OCHOBHH U I''TaBHU U3BOP KPUBUYHOT IIPOLECHOT npaBa.64

Kana je peuy o jbyACKHM IpaBHMa, OHA CY, IO MPaBHIY, TAPAHTOBAHA HajBUILIUM
MIPaBHUM aKTOM — YCTaBOM, Ia Tako u YcraB PenmyOnnke CpOuje nmpokiaMmyje HU3 MMpasa,
Mehy kojuma je u mpaBo Ha 0A0paHy, IOK CE€ HMXOBA Jajba KOHKpETH3alUja U HauuH
OCTBapHBama M 3aIITHTE paszpal)yje Kpo3 HU3 3aKOHA, a KaJia je ped O MpaBy Ha 0J0paHy,

Ipe cBera Kpo3 3aKOHUK O KPUBUYHOM IOCTYIIKY.

2.2.1. Yemas Penyonuke Cpouje

[ocmarpajyhu Ycras Pemy6rnuke Cp6uje ® u3z 2006. romuue, eBUAEHTHO ce
youaBa oapeheHo nodosbliame, Ka0 U MPOIIUPEHE JUUYHUX €1000/a U MpaBa, y OJHOCY
Ha paHM]jy perynaTtuBy. Y KOMIIApaTUBHO] YCTaBHO] MPAKCH 3alUTUTA MPUBATHE JTUYHOCTH
yoBeka U rpal)aHrHa ce ocTBapyje Ha JBa HauMHa, OJHOCHO TapaHTHjaMa Koje yCTaB Jaje
MOjeIMHIly MIpeMa CYyJCKO] M YIpPaBHO] BJIACTH, M rapaHTujama rpaljaHuHy moceOHHX

JIMYHUX IIpaBa. 66

[IpenycrnoB 3a ocTBapuBame, Ma U 3aMITUTY JUYHUX CI000]a U TpaBa, OJHOCHO
3aIITUTY TPUBATHE JIMYHOCTH YOBEKA, jeCy CBAKaKO yCTaBHA HadeNa, MOYCBHINU OJT
Hayelna KOJUM ce Mpokiamyje na je apxkaBa CpOuja 3acHOBaHa Ha BIIAJJaBUHU TIpaBa U
COLIMjalTHO] TpaBaW, Hadenuma TpalhaHCKe AeMOKpaTHje, JbYIACKUM M MamHHCKUM

IpaBHUMa U cnoGonaMa U NPpUNIAAHOCTU €BPOIICKUM NNPUHOUIIMMA U BpCAHOCTHUMA.

84 Cranojesuh, I1., Urmatosuh, A. (2007). Kpusuuno npoyecro npaso, Ilpupenna akanemuja, Hosu Cag,
ctp. 38

8 Vcras Peny6nuke Cpouje (,,Car. rnacauk PC”, 6p. 98/2006)

8 Cnagnwuh, Jb. (2007). Yemasro npaeo, Tpuspenna akanemuja, Hosu Can, ctp. 356
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JeMcTBa KoOja ce ojIHOCE Ha TPaJAMIIMOHAIHA TpaBa Koja MTHTE JIUYHY CIIO00AY U
OCHOBHE TPHHIIMIIE KPUBUYHOT TpaBa M KPUBUYHOI IOCTYIKA, a KOJU MMAjy 3a IHJb
3aIITUTY JMYHE CII000JEe, CajJpikaHa Cy Yy FOTOBO CBAaKOM CaBpEeMEHOM ycraBy. JInuHe
ciobojie ce, Mo MpaBWIly, MITUTE HEMOCPEIHO, Y3 olpeheme yciioBa moj KojuMa MOXKe
nohu 0 orpaHMYaBama CJI000je Ol CTpaHe OpraHa BIIACTH, 3aTHM Kpo3 yTBphuBame
HA/IJISKHOCTH 3aKOHOJIABIA Y OBOM CEIMEHTY, ajli M Jc(HUHUCAmE MpaBa JINIA JTHIICHUX
cioboze u cn. YcraBu oonuHO 00yxBarajy U OpojHE Apyre rapaHiidje, mope] OCHOBHHX,
KojuMa ce MTUTH U o00e30ehyje momToBame nu4HE cloboxe, a Mehy koje cmanaa
MPETIOCTAaBKa HEBUHOCTH OITYXCHOT, WIAMBHIyalH3allija KPUBUYHE OJIFOBOPHOCTH,
YCJIOBH 3a JIMIICHE €000/, TIOCTYNaK U Jp, TapaHidje 3allTHTE MPUTBOPECHOT JIUIIA,
nmoceOHEe TapaHIUje Koje ce oJHOce Ha cyheme (ImpaBo HA cyheme mpeln peAOBHUM U
HAJJIKHUM CYJIOM, HENPHUCTPACHOCT, HE3aBUCHOCT CyJa, jJaBHOCT cyhema u 1p.),
NPHUHIUI JIETaJuTeTa Jiela W CaHKIMje, pa3InduTe TapaHlldje y BE3H ca JIO0Ka3HMa,
cBemouemeM, ogopanom uta. Kanma je ped o mpaBy Ha o0paHy, OHO CE MOXKE YCTaBOM
M3PUYKUTO TAPAHTOBATH KPO3 OIIITY HOPMY Kao MpPaBO Ha OAOpaHy, WM y3 OBY OIIITY
HOPMY, KpO3 MoceOHe ojpende o MmpaBy ONTYKEHOT Koje 00yXBarajy IpaBO ONTYKCHOT
Ha Opanuona, o0aBe3Ho ojpehuBame OpaHUOLA y clydajeBUMa MPOMUCAHUM 3aKOHOM,
obaBe3HOo ymyhuBame JHIA JIMIICHOT clI000Je O CBMM NpaBUMa Koja My TNpUIANajy
BE3aHO 3a OJ0paHy, JOK MOjeMHU YCTaBH, MOMYyT Mahapckor, caupxke oapende Koje ce

TH4y 1 nocebHe 3amTuTte Gpanuona.®’

Hakiie, 6e3 003upa 1a M je mpaBo Ha oAOpaHy rapaHTOBAaHO KPO3 OMIUTY HOPMY
WIM Kpo3 HocebHe ozpende O MpaBy OINTYXEHOI, FOTOBO Jla C€ HE MOXKE 3aMHUCIHUTH
CaBpEeMEHU YCTaB KOjU HE CaJpXH OBa JeMCTBa, a TBOPIM IOJE€IMHUX YCTaBa Cy
Mpeno3HaI W 3Hauaj 3alllTUTE MpaBa OpaHHUoOIA Ma yBpCTUIU Mel)y oapende ycraBa u
JeMCTBa y TOM CMHCIy, ca jeJlHe CTpaHe, 300r 3amThTe caMmor OpaHHOIa, a ca JApyre

CTpaHC 300r 3Haqaja 3allITUTC BCI'OBUX IIPpaBa y IUJbY OCTBApUBAbA IIpaBa Ha o;[6paHy.

VYcraB Penybnuke CpOuje nMa MIMPOK KaTajor JbYJACKMX M MambHMHCKHX IIpaBa
KOja ce yrpaBo YCTaBOM jeMYe U HEMOCPETHO MPUMEHY]Y, Ka0o U JbYJCKa U MambUHCKa

npaBa 3ajeMyeHa omnmutenpuxpaheHUM npaBwiMMa MelyHapoaHOTr IpaBa, MOTBphEeHUM

" Majsanunh, M. (2014). Yemasno npaso, Yuusepsuter y Hoom ,Cany, [lpasuu daxynrer, Hosu Can,
ctp. 73-75
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MehyHapoaHuM yroBopuma U 3akoHnMa. OHa ce MOTYy OrpaHM4aBaTh CaMO aKo
OorpaHHYeH-€ JOMyIITa YCTaB, y CBpXY 300T Koje Cy OBaKBa OpaHUYeHa U MpenBuleHa, a
JOCTUTHYTH HUBO JbYACKUX U MAalbMHCKUX TIpaBa ce He MOXe cMamuBaTu. OBa 3ajeMYcHa
IpaBa CiIy)Xe, Kako ce TO y YCTaBy HaBOJIH, OYYBamy JbYACKOT JOCTOJaHCTBA H

ocTBapemy MyHe cI000/1e ¥ jeHAKOCTH CBaKor mojeannna.®

,Onpenda KojoM ce 3ajaMuyje TOMITOBAaWkE JbYJACKE JUYHOCTH M JbYJICKOT
JIOCTOjaHCTBA y KPUBUYHOM M CBAKOM JIPYTOM TIOCTYIIKY, Y CJIY4ajy JIUIICHA OJHOCHO
orpaHuyema cio0o/ie, Kao U 3a BpeMe U3BpIleHa Ka3He, MPEeICTaBiba jeJaH 0 OCHOBHUX
YCTaBHUX MPHHIHUIA KOJUM C€ peryiuiry ciioboje, mpaBa M Jy)KHOCTH YOBEKa H
rpahannna.”®® [pema ToMe, He MOXe Ce YOIIITe TOBOPUTH O co00aaMa, IpaBuMa, 11a 1
IYy)KHOCTHMa dYoBeKa M rpahaHmHa Oe€3 TOMTOBaWma JbYACKE JIMYHOCTH U JbYICKOT

JOCTOjaHCTBA Y KPUBUYHOM, JIA U CBAKOM JIPYTOM TOCTYIIKY.

Kana je peu o mpaBy Ha oxOpany, YcraB PenyGnuke CpOuje Kpo3 HEKOJIHMKO
YJJaHOBAa Ha IOCPEaH WIM HENocpelaH HauuH ypehyje oBO mHTame, OJHOCHO jeMuHu
onpehena mpasa. Y wiaHy KOju C€ OJHOCH Ha MPaBO Ha ciioboay u 6e30eqHoCcT, ucTHue
ce J1a CBAKO JIMIIE KOje je JUIIEHO cI000/1e 0/ CTpaHe APKABHOT OpraHa MOpa C€ YIYTUTH
0 pa3yio3uMa JIMIIaBamka, Ka0 U 0 ONTY)XOH Koja My Ce CTaBJba Ha TEPET M TO HA JE3UKY
KOjU pa3zyMme, Kao U Jia paclojia)ke IpaBoM Jia 0e3 ojajarama 0 ToMe 00aBeCTH JIUIIE I10
COIICTBEHOM M300py, JOK C€ Yy 4YjlaHy KOJU C€ OJHOCH Ha JIOMYHCKa IpaBa y ciyyajy
nuiema cnoboze 6e3 ouTyKe Cy/ia, HAaBOJIU J1a C€ CBAKOM JIMILY KOj€ j€ JIMIIEHO CI000/1e
6e3 oJulyKe cyJa MOpa NMPeAOYUTH HEroBO MPaBo Jla HUILTA HE M3jaBJbyje U MPaBo Ja He
Oyne caciymano 6e3 mpucycTBa OpaHMola kKojer he cam u3bapatu uiam, y ciiyyajy aa
HemMa MoryhHocTM na ra miatd, OpaHuona koju he My OeclaTHO NPYKUTU MPaBHY

omoh.”®

Mehytum, mopea OBHX YJIaHOBA, ca acleKTa MpaBa Ha oAOpaHy, Mpe CBera cy
3Ha4YajHU WIAHOBM KOJU C€ OJHOCE Ha MpaBO Ha MpaBUYHO cyheme, rae ce yrBphyje

IIpaBO CBakKora aa c€ 0 lbbCroBUM IipaBruMa U 06aBe3aMa, OJHOCHO OCHOBAaHOCTH CYMKE U

88 Ycras Penry6nuxe Cp6uje (,,Cit. rnacaux PC”, 6p. 98/2006), uin. 18, 19, 20

% Yejosuh, B., Kynuh, M. (2014). Kpusuuno npaso, Yuusepsuter IlpuBpeana akanemuja, IIpaBHu
¢axynrer, Hosu Can, ctp. 206

0 Vcras Peny6nuke Cpowje, (,,Cit. rnacuauk PC”, 6p. 98/2006), . 27, 29
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onrtyx0ama MPOTUB HETa, JABHO PACIIPaBU U OJJIyUH MpeJ] HE3aBUCHUM, HEPUCTPACHUM
U 3aKOHOM Beh yCTaHOBJLEHHM CyZIOM, U 4JaH KOjU ce OJHOcH Ha oapeheHa moceOHa

IpaBa OKPUBJHEHOT, a KOJH TJIACH:

,,CBaKO KO je OKPHBJbCH 32 KPUBHYHO JIETIO MMa MPaBo Jla y Hajkpahem poky, y
CKJIaJy ca 3aKOHOM, IJPOOHO M Ha je3MKYy KOjU pa3yme, Oyzae oOaBemTeH O MPUPOIHA H

pasjiosuMa acja 3a KOje CC TCPETHU, Ka0 U O AOKaA3UMa IMPUKYIIJbEHUM IIPOTHUB KETra.

CBako KO je OKPUBJbCH 3a KPUBUYHO JEJ0 MMa MpaBO Ha oAOpaHy U IMpaBo Ja
y3Me OpaHuoLa 10 CBOM H300py, Aa C BbUM HECMETaHO OIIITH U Jia JoOHje MPUMEPEHO

BpeMe U 0/iroBapajyhe yciioBe 3a mpurpemy ojiopaHe.

OKpI/IBJ'beHI/I KOjH HC MOXC Jda CHOCHU TPOIIKOBEC 6paHI/10ua, HMa IIpaBO Ha

OecruraTHOr OpaHHMOLA, aKO TO 3aXTeBa HHTEPEC MPAaBUYHOCTH, y CKIIay Ca 3aKOHOM.

CBako KO je OKPHBJbEH 3a KPUBUYHO JIEJIO, A AOCTYIIAH je Cyly, UMa IIPaBo 1a My
Ce CYAM Y HEroBOM IPHUCYCTBY U HE MOXKE€ OMTH KaXKH-E€H, ako My HHje oMoryheHo na

Oyze caciyuiaH u Jia ce OpaHH.

CBako KOoMe ce Cyad 3a KPUBUYHO JIEJI0 MMa MPaBo Jja caM WK MPEKo OpaHHoIa
M3HOCHU JI0Ka3€ y CBOJy KOPHUCT, UCIIUTYj€ CBEIOKE ONTYxkOe M Ja 3axTeBa Ja ce, MOJ
UCTUM YCJIOBHMA Kao CBEAOLM ONTY)XOE€ M y HEroBOM INPHCYCTBY, UCIUTY]y U CBEIOLHM

onopaHe.

CBako KOME€ ce cyaM 3a KPUBMUYHO JI€JI0 MMa TMpaBo Ja My ce cyau 0e3

OJIyTOBJIaYEHA.

JIuie KOje je OKPHUBJBCHO WJIM KOMC CC CYIU 3a KPUBUYHO JCJIO HI/Ije AYXKXHO Ja

z[aje HCKa3eC IIPOTHUB cebe i IMPOTHUB JINLa OJIMCKHX Ce6I/I, HUTHU [a ITPU3Ha KPUBHUILLY.

CBa mpaBa Koja UMa OKPUBJbEHM 32 KPUBHYHO JI€JIO HMMa, CXOIAHO 3aKOHY H Y

CKJaay ca BUM, M (U3WYKO JIMIE MPOTUB KOra Ce€ BOJM IOCTyHaK 3a HEKO JPYro

KaXKEHBO j1e710.” "t

"l Ycras Penryomuxe Cpouje, (,,Ci1. ronacauk PC”, 6p. 98/2006), wi. 27, 29
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Jla 61 OKpUBJHEHHM OCTBApPHO MPaBO Ha oAOpaHy HEONMXOIHO je Ja ce MOY4H O]
CTpaHe OpraHa romemba O CBOjUM MpPaBHUMa, OJHOCHO O MOjeIMHAYHUM IIpaBHUMa Koja Cy

CacTaBHH /IO IIpaBa Ha O0OpaHy.

[TpaBo Ha 010paHy, OJHOCHO HHU3 TIOCEOHUX IpaBa Koja Cy y HEMOCPEAHO] BE3H ca
npaBoM Ha 0a0paHy, Ha OBaj HAYMH Cy 3arapaHTOBaHA HAJBHUIIMM IPAaBHUM aKTOM, a
HEJIBOCMUCIICHO j€ TPEMNo3HaT 3Hayaj Mpu3HaBama paBa Ha 00paHy Kako y KPUBHYHHM,
TaKO W y JPYIMM MOCTYIIMMA MPe] Ap>KaBHUM opranuMa. [la Ou ce mpaBo Ha oa0paHy
MOTJIO OCTBapUTH, IPEIYCIIOB j€ a OKPUBJbEHH Oy/Ie YIIO3HAT ca pa3jio3umMa, J0Kazuma u
MPUPOJIH Jiea 3a KOje ce TepeTH, Kao U ca IpaBMMa Koja My [0 TOM OCHOBY IPHIIA/Ia]y,
TE je Y TOM KOHTEKCTY MOCeOHO 3HAYajHO U MPaBO OKPUBJHEHOT Ja HE Jaje MCKa3e IMPOTUB

ce0e ¥ J1a He IPU3HA KPUBHILY.

3ajeMueHO MpaBo Ha OpaHuoIa oMoryhaBa OKPHBJEEHOM Ja U3HOMIICHE, OJJHOCHO
OCTBapUBame HEroBe oj0paHe OyJe Ha jeJHAKOM CTPYYHOM HHBOY Kao HW3HOIICHE

onryxoe.

Ca amcekra mpaBa Ha OJ0OpaHy 3HAYajHAa je W onpemda koja oxapehyje ma ce
CBaKOME jeM4YM IpaBO Ha MpaBHY momoh moj ycioBuMa ojapeheHuM 3aKOoHOM, a KOjy
IpyXajy aJBOKaTH, Ka0 CaMOCTajJHa W He3aBHCHa clyk0a, U ciayxOe mpaBHe rnmomohu
KOj€ ce OCHMBAJy Yy jeIMHUIIaMa JIOKAJIHE caMOyTpaBe, M Koja Jjaje OCHOBY Jla Ce 3aKOHOM

ypezie ycIIoBH 3a IpyXkame OecriiaTHe npaBHe nomohn.

VYcra Penybnuke CpOuje rapantyje mpaBa, OJHOCHO CaApKA HAYETHO
3arapaHToBaHa MpaBa Koja ce Jajbe KOHKPETU3Y]y KpOo3 3aKOHCKY pPerylaTuBy, Ma Tako U

KaJia je ped o mpaBy Ha oA0paHy.

2.2.2. 3akonux o kpusuunom nocmynky Penyonuxe Cpouje

2 1bid, un. 67.
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3aKOHMK O KPMBHYHOM TIOCTYNKY " PemyOnuke Cpbuje HpeicTaBba OCHOBHH
M3BOP KPUBUYHOT MPOIECHOT MpaBa, a ypelyjyhu caM KpUBUYHU MOCTYMNAK, JUPEKTHO CE

peryJuily M IMTamka Be3aHa 3a IPaBo Ha 00paHy.

Ox MoJena KpUBHYHOT MOCTYIKA jeIHE Ip’KaBe 3aBUCU M €(PUKACHOCT CYICKOT
cUTeMa YOINIlTe, Ka0 M CaMO Tpajame MOCTYIKa, a YIPaBO je BEIHKU OpOoj KPUBHUHUX
npeaMeTa y CyJoBHMa U AYrO Tpajambe CYICKHUX MOCTylaka HaMeTHyo moTpedy Ja u

CpOwuja 3anoune npouec pehopMe KPHBUYHOIPOILECHOT 3aKOHOJABCTBA, KA0 U 3€MJbE Y
74
OKPYXCHY.

HoBu 3akoHHMK 0 KpUBHYHOM IIOCTYNKY JOHET je 26. centemOpa 2011. rogune, u
y BEMy Cce Hamyura TpaJulHOHAIHU KOHTUHEHTAJIHOEBPOIICKM TUI KPUBHUYHOT
nocrtynka. HajsaxxHuje m3aMeHe koje cy yTBpheHe 3aKOHHKOM OJIHOCE C€ Ha MPOLECHH
MI0JI07Ka] TJIABHUX KPUBUYHOIPOIIECHUX Cy0jeKaTa M Ha CTPYKTYPY KPUBUYHOT MOCTYIIKA.
YMecTo Ccylacke UCTpare yCTaHOBJbEHA jaBHOTYKMJIauKa MCTpara, a TJaBHHM IpeTepec
ypeheH je nmpema agBep3ujaaHOM MOJENy. 3aKOHUK O KpUBUYHOM IOCTYIKY je IPETpIieo
OpojHEe IpOMeHe KOje Cy HauIIIe KaKo Ha TOXBaje, TaKo U Ha KPUTHKE, TOCEOHO Kaja je

y NUTaBky NPaKTUYHA IPUMEHA 3aKOHCKUX OAPEOU.

,,HOBH THUIl KPHBHYHOI TOCTYIKa, HejacHe U Mel)ycoOHO MpHUTBYypeuHE HOpME,
KOHIIETILIMjCKa HEIO0CTIeTHOCT 3aKOHHMKAa, CBE TO CKyIa JOBENIO je 10 HeyjeAHAYeHOT
MoCTylama CyJ0Ba, JaBHUX TYKWJAIITBa Kao U JO Kojebama CyACKE M TYXKHUJIauKe
[paKce y MOIJiey MHOTUX MPaBHUX NUTama, Yak U OHMX Koja cy, IIpe Tora, Ayru HU3

rojarHa Ouiaa BaH CBAKOT cnoperba.”75

Jenan ox mpoGemMa npenacka ca paHujer UCTPaXXHOT M KOHTUHEHTAIHOT CUCTeMa
KPUBHUYHOT MOCTYNKA Ha IM0JIyaIBEPCHjaIHM, j€ TO LITO caMa IIPOMEHa HUje ucrpaheHa y
JIOBOJbHO] MEPH MTPOMEHOM Pa3MUIILbalkba OHUX KOJU MPUMERY]y 3aKOHHUK O KPUBUYHOM

MOCTYIIKY, OAHOCHO HI/Ije JA01IJIO A0 an/Inoroh'aBa}La BUXOBOT' HAYHMHA pasMUlllJbamkba Ca

3 3akonuk o kpumuHOM mnoctynky (,,Ci. rmacmux PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014)

4 Kpcruh, 3. (2015). Ipunpemuo pounmiTe 1 epUKacHOCT INIABHOT HpeTpeca, I iasnu npempec u cyherse y
DPA3YMHOM POKY — PE2UOHANIHA KPUBUYHONPOYECHA 3aKoHo0ascmea u uckycmesa y npumenu, Mucuja OEBC-
a'y Cpowuju, beorpan, ctp. 155

> Mmh, T. (2014). 3akoHUK O KPUBMYHOM IIOCTYNKY M IIPaBHA CUI'YPHOCT WJIM HEKOJMKO IpUMepa

KoJsieOama Mpakce Moj yTHIAjeM 3aKOHMKa O KpUBUYHOM NOCTYNKY, Hayka, 6e36ednocm, noauyuja, op. 3,
ctp. 27-35
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OIIIITUM IMPHUHIOUIINMA a,I[BCpCI/IjaJ'IHOF CHUCTEMaA, IITO je JaJb€ UBHCAPUIIO HOBEC HpO6J’I€MC

y mpaxcn.’®

Kako ce y camoM 3akOHWKY ¥ HaBOJAM, OH yTBpl)yje IpaBmiia Koja 3a IuJb UMajy
Jla HUKO HEeBWH He Oynme ocyheH, a nma ce, ca Japyre cTpaHe, JHUIy KOje j& YYUHHIO
KPUBUYHO JIEJI0, U3PEKHE KPUBHYHA CAHKIUja O] YCIOBUMA KOj€ MPOIUCYje KPUBUYHH
3aKOH, ¥ TO Ha OCHOBY 3aKOHHUTO M IMPABHUYHO CIPOBEIEHOT IOCTYIKA. 3aKOHHKOM O
KPUBUYHOM TIOCTYNKY ce€ yTBplyjy M MpaBWia Koja c€ THYYy YCIOBHOTI OTIIyCTa,
pexabwiuTanyje, npecTaHKka Mepa O0e30eIHOCTH W TpaBHUX MOCIEAHMLA OCYIE,
OCTBapvBama IpaBa JIMI]a HEOCHOBAHO JIMIICHOT CJI000Je M HEOCHOBAaHO ocyheHor,

oay3nuMamkba MMOBHUHCKEC KOPUCTHU U I[p.77

Kana je ped o mpaBy Ha onOpaHy, 3aKOHMK HW3pHYMTO HABOAM IIpaBa Koja
OKpHUBJbEHH MMa Yy TIOCTYIIKY, a TO Cy MIPaBo J1a y HajkpaheM poKy, Ipe MpBOT caciyllama,
Ha je3WKy KOju pazyme Oyze oOaBelITeH O ey KOje MY CE€ CTaBjba Ha TEPET, 3aTUM
IPaBo Jia HUIITA HE M3jaBU WIHM YCKPAaTH OJrOBOP, OJHOCHO TPaBO Ja CJI0001HO M3HECEe
CBOjy 0J10paHy, IIpaBo Ja ce caMm OpaHu WM y3 CTpydHy mmomoh OpaHwona, /1a ’eroBOM
caciyluiamy MPHUCYCTBYje OpaHMIIAl], IPaBO Ha MPAaBUYHO cylheme, MpaBo Ja HEMOCPETHO
npe MpBOT caciyllamka MPOYMTa KPUBHYHY NPHjaBy, 3alUCHUK O yBuhajy M Haja3 M
MUIIJbEH-E BEITaKa, a My C€ OCUTYpa JOBOJHHO BpeMEHa U MOI'YhHOCTH 3a IpUIIpEMame
on0paHe, 3aTUM Jla pa3MaTpa CIHCE U parjiefia IpeaMeTe KOju CIy)Xe Kao JOoKa3, Ja
MIPUKYILJbA J0KA3€ 3a CBOJy OJ0paHy, /la ce U3JaCHU O CBUM UHMH-CHMIIaMa KOje T'a TepeTe
U M3HOCH UYUH-CHUIIE U J0Ka3e y CBOjy KOPHCT M Jp, Ka0 U MpaBo Ha Kopuuiheme
MIPaBHUX JIEKOBA, Kao U Jpyra MpaBa y ckjaay ca 3akoHuKoM. [ToceGHO je BaxxHO nctahu
Jla TocTOju 00aBe3a opraHa MoCTyIKa J1a HOY4YH OKPUBJHEHOT O OBUM HEIOBUM IPaBUMA,

¥ TO TIpe TIPBOT cacyIlama.’ s

bes Nnoy4daBama OKPHUBJBCHOI' O HbCTOBUM IIpaBUMa, HEC MOXKC CC HU 3aMUCIIUTU

OCTBAPUBAKLC WM 3allITUTA THX IIpaBa, 4 YATAB HU3 3arapaHTOBAaHUX IIpaBa OKPUBJbCHOT

6 Creanosuh, I1. (2015). LJa au camo 3602 mexcma 3KII-a ocmajemo 6Ge3 npasa na o00bpany —
AnBokarcka komopa CpOuje, ayTOPCKM WiIaHIM, JOCTYIMHO Ha: https://blog.aks.org.rs/da-li-samo-zbog-
teksta-zkp-a-ostajemo-bez-prava-na-odbranu-2/ (03.02.2017.)

" 3akonuk 0 kpuumuHOM mnoctynky (,,Ci. rmacmux PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), unan 1.

8 3akoHMK 0 KpuBHMYHOM mocTynky (,,Ci. rmacmmk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), unau 68.
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KOjHMa OH pacIloJiake y TOKY IMOCTyIKa oMoryhaBajy My Jia ocTBapyje CBOjy oa0paHy U

Jla UMa jeJTHaK IPOLECHH M0JI0XKa] Y OJHOCY Ha TYKHOIa.

Mehytum, mnojenmna yrtBphena Hauena u mpaBa y 3KII-y mnpencraBspajy
MpeIyclioB 3a oMoryhaBame HEMOCPEIHOT OCTBApHBamba MpaBa Ha OJI0paHy, Kao MITO je
IPETIOoCTaBKa HEBUHOCTH, mpaBmiio Ne bis in idem, obGaBe3a opraHa mocTymnka ja moy4u
OKPHUBJHEHOT O FK-ETOBHM IPaBHMa, 3a0paHa My4eHa, HEYOBEYHOT MOCTYNama U U3HYIC
NpU3Haba WK OUII0 KaKBe JIPyTe M3jaBe WK PaIibe 0/l OKPUBJHEHOT, IIPABO HA YIIOTPeOy
CBOj je3WKa WM TyMauda, o0aBe3a Jla Ceé OKPHBJHEHOM CYIU Y HETOBOM IPUCYCTBY U Ja
My Oyne omoryheHo na Oyze caciyliaH u Jia ce OpaHH, TY>KWJIAll UMa TepeT JOKa3UBamba
onTyx0e, AY)KHOCT Cyla Ja HENPUCTPACHO W Ca jeTHAKOM MaXEHOM OICHH J0Kas3e,
OJTHOCHO YTBPJIM UYHUIHCHUIIC KOje TepeTe WM UAY Y KOPUCT OKPUBJBEHOM U JIY)KHOCT
CBHX JP)KaBHUX OpraHa Jia mpyxxe norpedHy moMmoh y by NpUKYyIJbakha J0Ka3a, Kako
JaBHOM TYXHOILy, CYAy HJIU IPYrOM OpPraHy MOCTYIKA, TAKO ¥ OKPUBJHEHOM U HETOBOM

OpaHuoIy z[p.79

be3 cBux OBHX HaBEICHMX 3arapaHTOBAHUX IPaBa KOja Ce OJHOCE HA KPUBHYHHU
MOCTYIaK, OJHOCHO TIOJN0)Ka] OKPUBJHEHOT y KPUBHYHOM TIOCTYIIKY, HE MOXE Ce

3aMUCIIUTH peanmaunja IIpaBa Ha ozL6paHy, HUTHU BbCHO OCTBAPUBAKLEC Y ITYHOM CMUCITY.

[Ipema 3akoHUKY O KpUBUYHOM TMOCTYIIKY, OpPTaH MOCTYIKA je AYXKaH J1a y CKIIaay
ca oapendaMa 3aKOHWKA IMOYYH OKPUBJHEHOT WIJIM JIPYTOT YYECHHKA Y MOCTYNKY O
IpaBUMa Koja My TPHUIIAIAjy, a YKOJIUKO OW OKPUBJEEHHU WIIH JIPYTH YYCCHUK Yy ITOCTYIKY
ycliell He3Hamka MOrao Jia MPOIyCTH HEKY pajikby WIM HE UCKOPHUCTH CBOja MpaBa, OpraH
TIOCTYIKa UMa 00aBe3y, OHOCHO TyKHOCT JIa Ta YIO30pH Ha MOCIeAHIle MpomymTama. &
Melhytum, criopHO je na Ji Ccy OBe ojpeade MOBOJbHA W CUTYpHa rapaHiyja na he
OKPHBJHCHH 3aKCTa U OWTH MOTIYHO yIyheH Ha mpaBa Koja My Y KPUBHYHOM TIOCTYIIKY
npunanajysl, a jacHo je ma 6e3 moydyaBama O CBOjUM MPaBMMAa, OJHOCHO 6e3 TI03HABAA

CBOJUX IPaBa, OKPUBJHEHU HE MOXKE HUTHU MPHUIIPEMUTH, HUTH OCTBAPUTH CBOjy OJIOpaHy

Y HOTIIYHOCTH.

®1bid, un. 3, 4,8, 9, 11, 13, 15, 16, 19

80 Tbid, um. 8

8 I'py6au, M. (2014). Illta je HeycTaBHO y HOBOM 3aKOHHKYy O KPMBHYHOM MOCTYNKY, [JacHux
Aodsokamcke komope Bojeooune — uaconuc 3a npagny meopujy u npaxcy, op. 7-8, crp. 414
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3HavyajHa HoBWMHA yTBphena HoBuM 3KII ormema ce y Tome mTo je Teper
JI0Ka3MBama Ha TY>KUOILY, OJHOCHO CYJ HE U3BOJU JJ0Ka3e IO CIyX0eHO] AyKHOCTH, Beh
Ha MPEAJior CTpaHaka, Mma OM CyNpPOTHO MOCTYIAkE Cy/a NPEACTaB/balIo KPIICHE MpaBa

Ha oJI0pany.

3KIT cagpu MHOIITBO KPHUBHYHOIIPOIIECHMX HMHCTHTYTa KOjH omoryhasajy
OCTBapHBame TpaBa OKPUBJLEHOT Ha 0A0paHy. OKpHUB/BCHH MOXE PEaln30BaTH CBOjY
on0opany y3 nmomoh 6paHuoIa, Ka0 CTPYYHOT JIMIIA, a TIPOIIECHA CPE/ICTBA U IIpaBa Koja My
omoryhaBajy peanusanujy on0paHe Cy NpaBO OKPHBJBEHOT M HHETOBOT OpaHHOIa Ja
NPUCYCTBYjy HCIUTHBalky CBEIOKA, BEIITaka W yBUBajy, MOTYRHOCT ga CaMOCTaHO
NPUKYIUBAjy 0Ka3e ¥ MaTepujasl y KOPUCT oa0paHe, Kao U Jia MpeaIaxy Mpeay3uMarbe
onpeheHe mokasHe paame YKOJIMKO CMATpajy Jia je MoTpeOHO, MpaBo Ja y POKY KOjH je
JIOBOJbAH 3a MPHUIPEMy OJ0paHe, pa3MOTpE CIHCE W TIPEriieaajy mpeaMeTe KOju CIyxe
Kao JI0Ka3, MPaBO ONTYKEHOT Jla C€ W3jaCHU O CBUM OKOJIHOCTHMA KOje ra TepeTe U CBUM

YU CHUIIaAMa KOjC ra TepeTec, OJHOCHO Jla U3HECC oL[6paHy u 6yz[e cacnymaH.82

Ca acmekTa peayiM3ainmje mpaBa Ha oJ0paHy, 3Ha4ajHE Cy H ojpende 3aKOoHUKA O
KPUBUYHOM TMOCTYIIKY KOj€ DPETyJIHIIy cilyuajeBe 00aBe3HE CTpydHEe oa0paHe, Kao H
NocTaBjbatkbe OpaHMOIla MO CIYXKO€HO] JyKHOCTH U 0AO0paHy CHpPOMAIIHOT
oxpusIbenor.®® Jlakne, 3akoHOM Cy perynucane cuTyanuje Kaaa ofnyka o ToMe ja 1u he
peanu3oBatu 0J0paHy MPEKO OpaHMOIla HE 3aBHCH O] BOJhE OKPUBJHEHOT, JEp C€ paau O
OKOJTHOCTMMa 300T KOJUX je MpomnucaHa o0aBe3Ha CTpydyHa oOJ0paHa, a YKOJIHKO
OKpUBJbEHH HE M3abepe OpaHHOIla y OBUM, OJHOCHO 3aKOHOM IIPOMKMCAHUM CIy4yajeBHMa,
6uhe My mocTaBibeH OpaHHIIAI] IO CIIYKOeHO) ykHOcTU. Ca ipyre cTpaHe, OKpUBJbEHH
uMa TpaBO Ha OECIIaTHOT OpaHHMOIA Y TOCTYIKY, YKOJHKO Cy HCITYJbeHH 3aKOHOM
MIPOIKCAaHU YCJIOBH, @ OKPUBJBEHM HEMa MaTepHjaJIHUX MOTYNHOCTH Ja caM aHraxyje

OpaHuoIa.

VY morneay 3amTUTe MpaBa OKPUBJHEHOT Y KPUBHYHOM IIOCTYIIKY, 3HAa4YajaH je U
IIMPOK KaTajor mpaBa OpaHMOlla KOje 3aKOHHUK O KPUBHYHOM IOCTYIKY CalpXH, y

ckianay ca EBporickoM KOHBEHITHjOM O JbYACKHAM MpaBUMA.

82 3akonnk o kpusmuHoM mnoctynky (,,Cn. rmacmuk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), 4n. 300, 301, 302, 303, 397, 398
8 Tbid, un. 74, 76, 77
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Y TOKy ucTpare, Kako OM OCYMI-MUEHH MOTao aJCKBAaTHO Ja MPHIPEMH M
peanu3syje CBOjy o0paHy, jaBHU TY)KHJIAIl UMa 00aBe3y Ja HEMY M HErOBOM OpaHHOIY
YIIYTH TI03UB KOjH CaJp>KU BpeMe M MECTO UCIMTHBAMKa CBEIOKA U BEITaKa, a yrBpheHa
je u MmoryhHoct na npucyctByjy yBuhajy. Tokom u3Bohema J0Ka3HUX pajmbH, JTUla Koja
MIPHUCYCTBY]Y, 1a TAKO ¥ OCYMILHUYCHH W FETOB OpaHMIIAIl, UMajy MPaBO Jia MPEAIaxy
JaBHOM TYXKHOILY Jla paJii pa3jallikbeikha CTBAPH MOCTaBU ojpel)eHa muTama CBEOKY HIIH
BEIITAaKy, OJHOCHO OCYMIUYEHOM, a y3 JI03BOJY JaBHOT TY)KHOIIA MOTY ITOCTaBJbaTH
MUTaka W HEMOCPETHO, TOK Yy TMOTJeay EBEHTyaTHHUX MpUMEI0u Koje HuMajy Ha
Npeay3uMarmke TMOjeIMHUX PAIkbi WIH MPeiora 3a NMPUKYIUbAke IMOjeINHUX JI0Ka3a,

pacnoiaxy 1nmpaBom Ja 3aXTeBajy Ja C€ OHC YHCCY Y 3aHI/ICHI/IK.84

Kana je ped o mpaBy Ha on0OpaHy, 3Ha4ajHO je B YTBpPhEHO MpaBO OCYMEIHUYCHOT H
HBErOBOr OpaHMOIa /1a y TOKY UCTpare caMOCTallHO MPHKYIUJbajy AOKa3e W MaTepHjall y
KOpUCT Oa0paHe, OJHOCHO HMMajy IpaBO Ja pasroBapajy ca JIMLEM KOjeé MM MOXKe
NPY)KUTH TOJAaTKe KOPUCHE 3a 0o10paHy, Kao M Ja OJ TOr JIMIa NpuOaBibajy MHCaHE
n3jaBe U 00aBEIITEHA, Y3 ErOBY CarjlaCHOCT, 3aTUM Jla y3 NMPHUCTaHaK ApXKaola, yia3e y
MPUBATHE TPOCTOPHjE WK MPOCTOPE KOjH HUCY OTBOPEHH 32 JaBHOCT, U Ja 0] (PU3UIKOT
WM TIPaBHOT JIMIA TIpey3My NpeAMeTe W UCIpaBe U mprbaBe oOaBeITemha KOjuMa OHH
pacroniaxy, y3 carjlacCHoCcT M o0aBe3y Ja TOM JIMIy M3/1ajy HOTBpPAY ca IOMHCOM

TIpey3eTux IpeaMeTa U UCTpaBa. >

YKONUKO OCUMI-MYEHH W HEroB OpaHWIall y TOKY HCTpare cmarpajy Aa je
noTpeOHO Ja ce mpeay3me ofipeheHa goka3Ha pajmba, OHH MMajy MpaBo Ja Mpeanoxke
JaBHOM TY)KHOITy TIpey3UMamke Te paame, Mel)yThM, ako jJaBHU TYXKHIIAI[ TaKaB MPEATIOT
on0Mje WM HE OJJIYy4YH y POKy OJf OcaM JaHa OJ JaHa MOJHOUICHAa IIPEeIJIora,
OCYMIbMYEHHU M HEroB OpaHWIAll MOTY CBOj MPEAJIOT MOJAHETH CYAWjU 3a HPETXOJHU
MOCTyNaK Koju he 0 ToMe O/UTy4uTH y POKY OJ OCaM JlaHa, a YKOJHUKO YCBOJH IMPEHAJIOT,
Hanoxuhe jaBHOM TYXHOIlY Jla Tpery3Me JOoKa3Hy paamy y onapeheHom poky. [Topen
OBOTa, OJ M3y3€THOT 3HA4aja, y CETMEHTY peaiu3alldje MpaBa Ha OJ0paHy, jecTe

yTBph)eHa Iy’KHOCT JaBHOT TYXHOLa Ja OCYMEHMUYEHOM HAaKOH Cacllyllakba U HEroBOM

8 3akomnk o kpusmuHOoM moctynky (,,Cn. rmacmuk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), unan 300.
8 Tbid, unan, 301.
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Opanuoily, oMoryhu 10BoJbaH BPEMEHCKHU MEPHO/I 3a MIPUIPEMaE 0JI0paHe y KOME MOT'y
Jla pa3Marpajy CHuce M pas3rieaajy npeaMere Koju ClIyKe Kao JI0Ka3, a HAaKOH Tora jaBHU
Tyxuian he uMx mo3Batu Ja y oapeheHOM pOKy cTaBe Npemior 3a Npeay3uMarbe
onpehenux nokasHux paamu. Ca apyre crpaHe, HaKOH IITO TPHKYIE JlOKa3e H
MaTepujajie y KOpUCT oJ10paHe, OCYMIbHUEHU U HEroB OpaHuIIall cy TyKHU Ja 00aBecTe
JaBHOT TY>KHOIIAa O TOME U Jla MYy IIpe 3aBplleTKa uctpare omoryhe pasmaTpame criuca u

pasriename NPUKYIJEHUX TIPeMeTa KOju CIyxke Kao gokas.®

MoryhHoCTH IPUKYIUbamka J0Ka3a 0] CTPAaHEe OCYMIbUUYCHOT U HerOBOT' OpaHuoLa
y KOpHCT oja0paHe, Kao KPUBHUYHONPOLIECHH HHCTHTYT YCMEPEH Ka OCTBapUBamby
¢byHkyje oxdpaHe, NTONPUHOCH H3jeHAYaBamby MOJ0XKaja OCYMEHUEHOT U TYXKHOLA y

¢a3u ucrpare, Ny ¥ 'y KpUBUYHOM TTOCTYIIKY YOIIIITE.

Kana je peu o rmaBHOM IpeTpecy, ONTY)KEHH MMa IIPaBO Ja M3HEce 0j0paHy,
OJHOCHO TpencenHuK Beha he Ha r1aBHOM mpeTpecy MOYYUTH ONTYKEHOT J]a C& MOXKE
M3jaCHUTH O CBUM OKOJIHOCTHUMA KOje r'a TepeTe U J1a MOKE J1a M3HECe CBE YMIHCHUIIE KOje
My HJIy y KOPHUCT. YKOJIHMKO ONTY)XEHH OJICTYIIM OJ CBOI' paHHje IaTor KCKasa,
npezacenHuk Beha he ra ymo3oputu Ha TO, YIUTaTH 3a pa3yiore OCTyNama U M0 HOTpedn
OJIPEIIUTH J1a Ce paHHje JaTH MCKa3 MpOuYuTa WM oJpeheHu A€o U PenpoayKyje HeroB
ONTUYKM MJIM TOHCKHU 3aIllC, @ YKOJIMKO ONTY)KEHU 0/0Mje /a U3Hece OoJ0paHy WM JAa
OJroBapa Ha IMOjeAMHA MUTamka, HETOB pPaHMjU HMCKAa3 WM /€0 TOI HcKa3a he ce
MPOYNTATH, OJHOCHO PENPOJYKOBATH ONTHYKH HMJIM TOHCKM CHMMAaK TOT HMcKa3a. Hakon
IITO je ONTYXXEHU 3aBpIIMO M3HOUICHE 0J0paHe, MOXKE MY IOCTaBJbAaTH NMHUTaba HETOB
OpaHuJall, MOTOM TY)KWJall, & HAaKOH mera mnpejacenHuk seha u wianosu Beha, a 3aTum
omreheHH W FHEroB 3aKOHCKM 3aCTYMTHHMK M IyHOMONHHK, CAONTYXEHH W HHETOB
OpaHmJal, Kao W BEIITaK W CTPYYHU caBeTHHK. lIpeacennuk Beha yBek mMma mpaBo ja
OINTYKEHOM TMOCTaBH JOAATHO MHUTamke Koje he JONpUHETH MOTIYHHMjeM U jacHHjeM
OJI'OBOPY Ha MHTAmkE KOje je MOCTaB/bEHO O] CTpaHe IPYI'MX YYECHHMKA Y IMOCTYIKY, a

ONTY)KEHU MMa MPaBo Jla Ce y TOKY IpeTpeca caBeTyje ca CBOjUM OpaHHOLEeM, MehyTum,

8 3akomnk o kpuBmuHOM moctynky (,,Ci. rmacmmk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), unan 302, 303.
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OH Ce HE CME€ Cca HhUM HIH OO KOjI/IM ApyruM JIULOEM, A0OroBapatuh O TOME KakKo he

OZITOBOPUTHU HaA Beh mocTaB/bEHO HI/ITaI-Le.87

be3 mpaBa OKpUBJbEHOT J1a HA TJIABHOM IPETPECY HECMETaHO H3Hece oa0paHy,
OJTHOCHO J1a C€ M3jaCHU O CBHM OKOJIHOCTUMA KOj€ ra TepEeTe U KOje My Uy Y KOPHUCT, HE
MOXKE€ C€ HHM TOBOPUTH O OCTBapuBamy oA0paHe, HapaBHO, Y3 IOIjE€AHAKO OUTHE
KPUBUYHOIIPOILIECHE MHCTUTYTE W IpaBa ca KOjUMa OKPUBJbEHU Yy (pyHKUMjU ondpaHe

pacmoJiaxe.

VY Teopuju je cnopHa oapenda 3KII koja yrBphyje o6aBe3y cTpaHnaka, OpaHuona u
omrteheHor /1a Ha MPUIIPEMHOM POYHIITY 00pa3jIoxkKe J0Ka3e Koje HaMepaBajy Jia U3Bey
Ha TJIaBHOM TIpeTpecy, a npenacenHuk Beha he ux yrmo3oputu aa ce Ha TJIaBHOM IpeTpecy
Hehe M3BEeCTH OHM JOKa3W KOjU Cy UM OMJIM TO3HATH, alld MX 0e3 ompaBJaHOT pasjiora
Hucy npemtoxknny.%® Opa oxpenda mpesncraBba HOBHHY y oaHocy Ha 3KIT u3 2001.
TOJIMHE TIpeMa KOME Cy YYECHUIIM Y IMOCTYIKY UMaJli MPaBo Ja y CBaKo J100a U3HOCE H
NpeJyIaXXy HOBE YMELCHHMIIC U JI0OKa3e, Mel)yThM, OBakBa U3MEHA YCMEpEHa je Ka MOKYIIIajy
JIa ce chpeyd OECKOHAuyHO pa3Bllavu€H-e IMOCTYNKA KpO3 TaKTU3UPAme ca JIOKA3HUM
peuIo3uMa, OJHOCHO Jia ce y oapeheHOM CMUCITY MOJCTaKHE MPOIECHA JUCIUILINHA
cTpanaka. Mako, ca jeiHe cTpaHe, OBakBa M3MEHa Ce MOXE TYMadUTH Ka0 OTPaHUYCHE
npaBa Ha oA0OpaHy, ca Jpyre CTpaHe, BbeHe MOCleANIle HUCY Oalll TOJIMKO JaleKOCEkKHe
Jjep ce Mopa MMaTh Ha YMy Jia c€ CyOjeKTHMBHA YMICHHIIA Jla j€ HEKO HEeOIpaBIaHO

npehyTao HekH J0Ka3, a KOju My je OMo TT03HAT, M3y3eTHO Temko yTephyje.&

[Ipema Tome, MOXe ce 3aKJbYYUTH Ja C€ Kao jellaH O] KJbYYHHX HeJOoCTaTaka
3aKoHHMKA O KPUBHUYHOM IOCTYIKY M37Baja MapruHAalaH MoJ0Xkaj og0paHe Kao CTpaHe Y
IMOCTYIIKY TOKOM TYXHWJIA4YKE HUCTparc, ajJu MU caMa IPOTUBYCTABHOCT HOjCZ[I/IHPIX
3aKOHCKHX pellera, Kao U CIIOPHA TajHOCT U HeoapeheHnocT Tpajama uctpare. Hamehe ce
notpeda 3a AeduHECcameM 00aBe3e Cyaa Aa CTpaHKe U OpaHUoIla TPETHPA HA UCTH HAUWH,
OJTHOCHO Jla CBaKOj OJ CTpaHa MpPYXHU jeJHaKe MOTYNHOCTH Kaja je ped O MPUCTYIY

J0Ka3uMa M BbUXOBOM H3BolemYy Ha riIaBHOM IpeTpecy. OcuM oBora, HEOIXOAHO j€ J1a ce

87 3akomnk o kpumunoM moctynky (,,Cn. rmacmuk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), unan 397, 398.

88 |hid, unan 350.

8 Bpkuh, C. (2014). Kpusuuno npoyecro npaso I , Tlpasru dakynrer, llenrap 3a u3gaBadky JeNaTHOCT,
Hosu Cag, ctp. 300.
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peryiuine jeHaKOCT CTpaHaka y TMOCTYIKY IO MHUTamby JOCTYHMHOCTH HH(pOpMaIluja U
YHbEHUIIA KOje MOTY TOCTYXKHTH Kao JI0Ka3, Tj. Jla Ce, ca jelIHe CTpaHe, yTBpAU o0aBe3a
cyma M TyXHola Aa kaaa Jnohy y mocen oBux uH(pOpMalldja U YHIBCHULIA oMoryhe u
OpaHUOIly YBH]I y HCTE, a IPyTe CTpaHe Jla ce yKIUHE o0aBe3a o10paHe Ja YIyTH TYKUOIa

O CBHM JOKasuMa KOjHMa pacnonan(e.go

Jlakse, moTpeOHO yHANPeIUTH ePUKACHOCT MOIITOBaba Havela HEIOCPETHOCTH
KOHTPAJUKTOPHOCTH, ajld W YHANPEJUTH KOHKPETHA IPOIIECHA pelieha y MOTJIeIy
Hayela jeTHAKOCTH OpyXja Kako OW ce CTpaHKaMa y TOCTYIKY MPYXKHIIC ,,YjeqHAuCHE

MOryhHOCTH yTHIIaja Ha O/IBUjakbe M Pe3yaTaTe KpUBUYHOT MocTymKa.” %t

[IpaBo Ha oa0paHy mpeAcTaB/ba €0 IMpaBa OKPUBJHEHOT YTBphEeHUX Yy
MO3UTHBHONPABHOM OKBHPY. Kao OCHOBHO JbYyACKO MpaBO, OHO j€ TPENO3HATO U
rapaHTOBaHO y Mel)yHapoaHWM JOKYMEHTHMA, Kao u y YcrtaBy PenyOmumke CpOuje u

3aKOHHMKY O KpUBUYHOM IMOCTYIIKY.

Mehytum, MHOre ofpende Koje caapku 3aKOHUK O KPUBUYHOM IOCTYIIKY, a KOje
ce OJIHOCE Ha OKPHBJCHOT M HHETOBOT OpaHMOIA, OJHOCHO Ha MpOIECHY (DYHKIHjY
0J10paHe y KpUBUYHOM IOCTYIIKY Y IIMPEM CMUCIY, Cy IUCKYTAaOMIHOT KBAJIUTETA, 1A CE
3a MojeAMHe Yyak Moke pehm na gpamMaTHM4YHO IOTOpIIAaBajy YCJIOBE 32 KBAJIUTETHY

oa0paHy y KpHBUYHO]j poreaypu.

HeonxonaHo je u3jeqHaYUTH MPOLIECHHU IT0JI0Ka] CTPaHaKa Y KPUBUYHOM MOCTYIIKY,
Uy TOM CMHUCIY NPUOJMKUTH KPUBHUYHONPOLIECHE HHCTUTYTE KOJUMa y MOCTYIKY
CTpaHKe pacIioyiaxxy, OJJHOCHO YHANpeAUTH MOI'YRHOCTH M yCJIOBE BUXOBE peanu3alyje,
panu epuKacHHjer OCTBapuBama KPUBHUYHOIIPOLECHUX (YHKIHMja, a Npe CBera paju

mo0oJbIIIamka MoJokaja ogdpaHe.

% Tuntop, J. (2014). Oxbpana kao cTpaHa y HOCTYNKY y TYKMJIA4dkoj ucTpasu (aHanusa Hosor 3KIT
Cpbuje), Tyorcunauxa ucmpaza — pecuoHaIna KPUSUYHONPOYECHA 3aKOHO0A6CMEA U UCKYCMBA Y NPUMEHU,
Mucuja OEBC-a y Cp6uju, beorpan, ctp. 261.

1 Ibid.

9 MIkymuh, M., Wmuh, T. (2012). Pegpopma y cmuny ,,jedan xopax nanped — osa kopaxa nazao” : Hoeu
3akonux o kpusuunom nocmynxy Cpouje, Yapyxeme TyKWiala M 3aMeHHKa jaBHUX Tyxuiana Cpbuje,
[TpaBHu daxynrer, CpricKko yApyXeme 3a KpUBUYHOIIPaBHY TeOpHjy u npakcy, beorpan, crp. 113.
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YnpaBo cy mpaBa OKPHBJBCHOT W IPOIECHE TrapaHIfje y TOM CMHUCIY, IEO
3aKoHWKa O KPBHYHOM ITOCTYIIKY KOJH je€ IOTPEOHO J1a MPETPpII 3HaA4ajHE H3MEHE KaKo Ou

ce ycariaacio ca IpoIeCHUM rapaHiyjama Ha Hupoy EV. %

3. CYBJEKTHU KPUBUYHOI ITOCTYIIKA

9 [Mkynuh, M., Wnuh, T., Martuh-Bomkosuh, M. (ypen.) (2015). Vuanpelere 3axonuxa o xpusuunom
nocmynky - de lege ferenda npeonosu, Mucuja OEBC-a y Cp6uju, beorpan, ctp. 153.

66



KpuBuunomnpouecHu Cy0jeKTH y4eCTBY]y Y KPUBUYHOM IOCTYIIKY U PacIONaxy
pa3NMYMTUM TIpaBUMa M o0aBe3ama, a caM KpPUBHYHONIPOLIECHH CYOjeKT ce MOXKe
neduHUCAaTH Kao ,,IIPOLECHO CIIOCOOHO (PM3MYKO WM TPAaBHO JIMIE, KOje Ha OCHOBY
3aKOHOM IPONHCAaHMUX MpaBa W AYKHOCTH, Yy KPUBUYHOM IIOCTYNKY BpIIM ofpeheny

(GYHKIHjy ¢ IUIbeM OCTBAPHBAK-A KPUBHYHOIIPOIIECHOT 3a1aTka.”

Jlakiie, CBaKM KPUBHUYHOIIPOLIECHU CYOjeKT y MOCTYIKY MMa Pa3IUYUTH 33aJaTaKk
KOJU TEXU Jla OCTBapH Kopuctehu ce rmpaBuMa KOjUMa pacroiaxe, alu U UCIymaBajyhu

CBOje 00aBe3e Kpo3 BPIICHE CBOje KpUBUYHOIIPOLIeCHE (QYHKITH]E.

[lojenmaa  cBojcTBA Cce  MOTY  HW3JBOJUTH Kao OCHOBHa  o0eiexja
KPUBUYHOIIPOLIECHUX cyOjekara. [Ipe cBera, ka0 KpHBHYHOIIPOIIECHU CYOjeKTH MOTY ce
MojaBUTH (pU3MUKa U MpaBHA Jnla, MelyTuM, 3a mojeruHe KpUBUYHOIPOLIECHE CYOjeKTe
je oapeheHo ma To Mory OMTH camo mpaBHa wiu camo (usmuka nuna. Jla 6u oxpeheno
JUIE MOTJIO Ja CTEKHE CBOJCTBO KPHUBUYHOIPOIIECHOT CYyOjeKTa, HEMOXOJHO j€ Jia OHO
MMa TIPOIIECHY CIOCOOHOCT, KOja Cce€ Orjiea y HEroB0j CTBApHO] U ONEPATUBHO]
nerutuManuju. CTBapHa JIerUTUMAIMja MPOU3MIIa3u U3 OJHOCA JIUIA MpeMa KPUBHUYHO]
CTBapH M OHa ozpelyje na nu ce oapelheHo auie Moke MOjaBUTH Ka0 KPUBUYHOIIPOLIECHU
cyOjekaT y KpPHBHYHOM TIOCTYIIKY, JOK C€ COICTBEHA JIETHTUMAIMja oOrjena y
CIIOCOOHOCTH JEIHOT JIMIA, J1a Y KPUBHUYHOM TOCTYIIKY OCTBapH, OJHOCHO peau3yje
CBOja IpaBa U JIy’KHOCTH KPO3 COINCTBEHY JIEJIATHOCT, JIaKJe y HEMOCPEIHO] BE3H je ca
HETOBUM Yy3pacToM U AYIIEBHHUM 3/IpaBJbeM, Y CYNPOTHOM CBOja MpaBa U TYXKHOCTH
MOKE peajn30BaTH MPEKO 3aKOHCKOI 3acTymHHMKA. CBU KPHUBHUYHOINPOILIECHU CYOjeKTH
nmoceayjy oapeheHa mpaBa U Ty)KHOCTH, Koja ce Mel)yCOOHO Pa3inKyjy Y 3aBHCHOCTH O]I
CBOjcTBa cy0jeKkTa, a caM Cy0jeKT je M3BpIIMIALl TpaBa U JTyKHOCTH KOje My IpPHUIIAAa]y.
W3BpimnamTBo Moxke OUTH HEMoCpeIHo, Kaja cy0jeKT KOjH je HocuJall IpaBa U obaBesa
caM TIpeAy3uMa KOHKPETHY KPHBHYHOIIPOIECHY pamby, W TIOCPEIHO, Kaja
KPUBUYHOIIPOLIECHY pajalky Mpeldy3uMa I[OCPEeJHU U3BpIIMJAll KOoju je Takohe

KpuBUUHOMNpolLecHn cyOjekT. IloceOHa Hauena, Koja ce MOpea OCHOBHUX Hadyesa

% Bejarosuh, C. (2014). Kpusuuno npoyecto npaso, op.cit., ctp. 126.
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KPUBHYHOT MPOIECHOT MpaBa, OJHOCE HAa KPUBHYHOIPOIIECHE CYOjeKTe Cy Haduelo
MO/ICJbEHOCTH ~ KPUBHYHOIPOIECHUX  (YHKIHMja ©  HAYeNO0  HEMOHOBJHUBOCTH
KPUBHYHOIIPOLIECHOT Cy0jeKTa y MCTOj KPMBUYHO] CTBapH, OJHOCHO Hadenao Ne Dis in

idem.%

[Ipema Tome, Hako KPUBHUUHOIPOIIECHU CYOjeKTH MOTY OUTH M (U3UYKa U IPaBHA
JUIa, IMOjeIMHU KPUBUYHOIIPOLIECHU CYOjeKTH MOry OUTH caMO IpaBHA WM Camo
¢u3nuKa nuIa, a mpeayclioB 3a TO jé CBAaKaKO HEroBa MPOIECHA CIIOCOOHOCT, OJHOCHO
CIOCOOHOCT 3a MpeAy3uMame MPOLECHUX pPallbh Yy KPUBUYHOM IOCTYIIKY, a KoOja ce

orjiena y CTBapHO] U ONEPATUBHO] JIETUTUMAIU]H.

Paznuunta mpaBa u obaBe3e MNPUIAAAjy Pa3IUYUTHM KPUBHYHOIPOIIECHUM
cy0jexTrMa, Ima ce OHM YIIPaBO U Pa3jIMKYyjy clipaM 00aBe3a U MpaBa KOjUMa y TOCTYIKY

pacmoiaxy, OJHOCHO KOj€ U3BPIIABAjy.

TokoM KpMBMYHOI MOCTYIKa HpPENy3UMajy C€ pa3jMyuTe MPOLECHE pajame, ca
jeIHe cTpaHe, OHE paj/iibe Koje 3a IIWJb UMajy yTBphHBame MOCTOjamha KPUBUYHOT Jiefa,
ETOBOT M3BPIINONA M MOTYNHOCTH J1a ce MpeMa M3BPIINOIY KPUBUYHOT Jieja IPUMEHH
KpUBUYHA CaHKIMja, jecy NpOIeCHE paame y (YHKIHjU KPUBUYHOT TOHEHA, JOK Ca
Jpyre CTpaHe, OHE IPOILIECHE paJmhe KOje Cy YCMEpEeHe Ka Herupamy I0CTOjama
KPUBUYHOT JieJa U KPUBUYHE OJrOBOPHOCTH, JaKiieé KOjUMa CE€ W3HOCE UHMIbEHUIIE Yy
MPWJIOT JIMIa TIPOTHMB KOra C€ BOAM IOCTYyMakK, jecy MpoIecHE paame y GYHKIHUJU
onOpaHe. YmpaBo u3 OBUX (PYHKIMja MpOM3WIIA3€ W TJABHHM MPOIECHU CYOJeKTH Kao
HOCHOLIM OBUX (PyHKIIMja, a TO cy OBJAIINEHU TYXXWJall, OKPUBJbEHU U cya. MehyTum,
nopesl TJaBHHUX IPOLECHUX cyOjekata 0e3 KojuX HHje Moryhe 3acHOBaTH IpPOLECHO-
MPaBHU OJIHOC, TIOCTOj€ M CIIOPEIHU MPOIECHU CYOjeKTH, KOju cy Moryhu, amu HEe U
o0aBe3Hu cyoOjexkTH, Mel)y KojuMa je Haj3HauajHUju omTeheHu, anu Ty CIajajy U OpraH
cTaparesbCTBa M JHIle KoMmMe Tpeba u3pehu Mepy ojy3MMama HUMOBHUHCKE KOPUCTH
MOTEKJIE U3 KPUBUYHOT JIefla OKPUBJHEHOT. Y KPUBHYHU IMOCTYIAK CE MOTY YKJbYUUTH U

Jpyra Julia Kao IITO Cy 3aKOHCKM 3aCTyNHHUIM U IYHOMONHMIIM CTpaHaka, BEIlTallu,

% Bumte o Tome y: Bejarosuh, C. (2014). Kpusuuno npoyecro npaso, op.cit., ctp. 125-130.
y: b€ P poy D Y P
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cBeIOLH, OpaHHUIAll OKPUBIHEHOT, TyMayl U Jp., ajli OHU HE IPEJCTaBJbajy MPOLECHE

cy6jekTe Beh ydecHHKe KpHBHYHOT mocTymka. %

Jakne, mpoiiecHH CyOjeKTH c€ 3ampaBoO pPa3jiMKyjy y OJHOCY Ha MPOLECHY
(GYHKIMjy KOjy BpIIIE y MOCTYIKY, a KOjy OJJINKYje oapeheHu 1usb kKa KoMe je ycMepeHa,
OJTHOCHO KOja MOXE OWUTH ycMepeHa Ka KPHBHYHOM TOHCHY, HETUPalky IOCTOjarmha
KPUBUYHOT JieJIla U KPUBUYHE OJITOBOPHOCTH, HITH YTBpHHUBaKky UCTHHE, 1A Y TOM CMHUCITY,
TJIABHU TPOLIECHU CYOjeKTH Kao HOCHOIM OBUX (YHKIIHja, jecy OBIAIINeHW TYKHIAIl,
OKPHBJHCHH U CYJ, JOK JApYyra JUIla Koja ce M0jaBJbyjy y MOCTYNKY MOTY OUTH CITOPETHU

IIPOLIECHU CYOJEKTH MIJIM CaMO YYECHUIM Y KPUBUYHOM MOCTYIIKY.

MelycoOHu onHOC M capaama KpUBHYHONPOIIECHUX CcyOjekara, mma mocedaH
3Ha4aj] y KOHTEKCTY OCTBapuBama Hauenla cyhema y pasyMHOM POKY, HE CaMO TOKOM
KPUBHYHOT TIOCTyNKa, Beh W y TWPEIUCTPaXHOM TIOCTYIKY. ,,be3 aKTUBHOT U
npodecrnonanHor mehycoOHOr omHOCa U capame KPUBUYHOIPOLIECHUX cyOjekara Ha
TJIABHOM TIPETPECy HE caMO Jia HeMa HErOBOI Tpajalka y TpaHHWIlaMa HYKHUM 3a
00jEKTHBHO U TIOTITYHO PACBETJbCHE U PEIICHE KPUBUIHE CTBAPH, Beh HEeMa HU 3aKOHUTE
CYICKe OJUTYKe. JeqHOM pedjy, 10 KPUBUYHH TOCTYIIAK, & TO BAXKH U 32 MPEIUCTPAKHU
MOCTyMaK, Mopa Jia Kapaktepuiie npodecronana Mel)ycoOHH OHOC U aKTUBHA capajmha
KPUBUYHOIIPOILIECHUX Cy0OjekaTa, ¢ TUM IITO OHa Mopa OWTH 3aCHOBaHA UCKJbYYHUBO U
camo Ha 3akoHy. CBaka Jpyra cpaama HE caMO Ja Ou Ouia He3akoHHTa Beh u

KOHTpanpoxyKkTusHa. %’

O KpUBMYHOM TIOCTYIIKYy C€ HE MOXK€ HH TOBOPUTH 0€3 TpH OCHOBHA
KPUBHYHOIIPOIIECHA CY0jeKTa, Tj. HE MOXKE Ce IOKPEHYTH, BOIUTH HH OKOHYATH TIOCTYIIaK
0e3 TyXuola, CyJla ¥ OCYMIUYEHOT OJIHOCHO ONTYXKEHOT, a 0e3 muxoBe MmehycoOHe
npodecruoHaliHe capamhe HeMa HU e(pUKACHOT KPUBHYHOT MMOCTYIKA U 3aKOHUTE CYJICKE
oJuTyKe, Kako je Beh u pedeHo, 0e3 003upa ITO cy HBUXOBE MPOLECHE (PYHKIMje HaYeTHO

YMCEPCHC Ka pa3JINUUuTUM LHUIJbCBUMA.

% Cranojesuh, I1., Urmatosuh, A. (2007). Kpusuuro npoyecro npaso, op.cit., crp. 70.

% Bejatosuh, C. (2015). EMKacHOCT KPMBHYHOI MOCTYNKa Kao MelyHapojHW NpaBHM CTaHAapi |
pedopma KpHBUYHOT MpOIIECHOT 3akoHO1aBcTBa CpbOuje — HopMma u npakca, Hayka, be36ednocm, nonuyuja,
Bou. 20, Op. 2, cTp. 48.
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Mebhytum, umak, y TYKWIa4KO] HUCTPa3d HEMa CBUX HEOMXOJTHHX IPOIECHUX
cy0jekarTa, jep HeMa cyna U HeMa oKpuBJbeHOT. Cy/uja 3a MPEeTXOIHU MOCTYNaK, KOjU ce
caMo M3Y3€THO MO0jaBJbyje TYXKWIAYKOj UCTPa3U, HUje MPOIeCHH cy0jekar Beh 3alTUTHUK
cinobona W mpaBa 4YOBEKa, a, ca JAPYre CTpaHe, HU jJaBHU TYKWJIALl CYIUTHHCKH HE
MPEJICTaBIba MPOLECHY CTPAHKY jep jaBHU TYXKWJIAIl UMa CBOjCTBO ,,0NEPATHBHOT OpraHa

KOjH BPIIH UCTPAXKHY AETAaTHOCT Y IHIbY QYHIUpPama CBOT ONTYKHOT akTa”. %

Nako moctoje onmpehena cBojcTBa Koja OMIUKY]y CBE CyOjeKTe KPHBHUYHOT
MOCTYIKa, OHU ce MehycoOHO pa3iuKyjy mpeMa MpaBUMa U IYKHOCTHMA KOje UM
MPUIAAajy. 3aKOHUK O KPUBHYHOM IOCTYIIKY IPOIKCYj€ CBa MIPpaBa U AYKHOCTH IJIABHUX

KPUBUYHOIIPOLICCHUX cy6jeKaTa Y TOKY IIOCTYIIKA, Ka0 1 HAYUH BHUXOBOI' OCTBApHBahA.

Ca npoMeHaMa KpUBHYHOT ITOCTYIKA IPOMEHUJIA CY CE M jJeIHHM JICJIOM IpaBa U
obaBe3e MpOIECHUX CyOjekara, Npe CBera jaBHOT TYKHOIA M Cy/Aa, Kao pe3yaraT
npebanyBama HaUISKHOCTH HaJl CIPOBONEHEM HCTpare ca cyJa Ha jaBHOT TYXKHOIIA, aJli
Cy U JIpyTUM TPOIIECHUM Cy0OjeKTHMa M3MEmEHa MpaBa Uiu obaBe3e y ojpelheHoj mepu.
YnpaBo 300r TOra, HEONMXOIHO j€ CIPOBECTH TEMEJbHY €IyKalHjy CBHUX cyOjexarta
MOCTYIIKAa Kako O euKacHUje OCTBApHBAJIM CBOja TpaBa M TYKHOCTH, OJHOCHO CBOje
¢byHKIMje y KPUBUYHOM TOCTYIKY YOIIIITE, ald M YIO3HATH MX Ca 3HAa4ajeM HUXOBE

HpO(I)CCI/IOHaHHe capaJambEC TOKOM ITOCTYIIKA.

3.1. Cyn kao Hocuian pynkumje cyhema/npecyhema

CynoBu TpencTaBibajy CaMOCTAJIHE M HE3aBHCHE JpXKaBHE OpraHe KOjU IITUTE
cioboze U mpaBa rpalaHa, OJHOCHO 3aKOHOM YyTBpheHa IpaBa W HMHTEpece IMpaBHUX
cybjekara u 00e30el)yjy yctaBHOCT 1 3akoHUTOCT. CBOjYy QyHKIM]jy cyherma OHU BpIIe Ha
OCHOBY YcCTaBa, 3aKOHa M JPyrUX OIIITHX akKaTa, Kaja je TO NpeABH)EHO 3aKOHOM,
ommrenpuxBaheHux mpasBwia MelhyHapogHOr mpaBa M TNOTBpheHux MmehyHaporHux
yroopa. CynoBu ce OCHHBajy M YKHIajy 3aKOHOM, JIOK jeé OCHHBAE€ HMPUBPEMEHHX,

MpPEeKUX WM BaHpEeIHUX cyaoBa 3a0pameHo. CylnoBU BpIlE CYACKY BIAacT Koja je

9 Bpkuh, C.C. (2015). Kputnuku ocpt Ha ypeheme uctpare y 3KII Cpouje uz 2011. roaune, 360pHux
paodosa Ilpasnoz ¢paxyamema, Hosu Cao, Boi. 49, 6p. 2, ctp. 562.
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HE3aBHCHA OJ1 3aKOHOJIaBHE U M3BPIIIHE BJIACTH, a CYJICKE OJIIYKEe Cy 00aBe3He 3a CBE U HE
MOT'y OUTH TIPEIMET BaHCYICKE KOHTPOJIE, Beh by MOXKE MPEUCITUTHBATH CaMO HAJJICKHH
CY/l Y 3aKOHOM IpPOINHUCaHOM poKy. [lomToBame U3BPIIHE CYJCKE OMITYKE je 00aBe3HO 3a
cBakora. Kana je peu o cyackoj HaIe:)KHOCTH, OHA ce ojapehyje YcTaBoM U 3aKOHOM U

CyJl He MOJKe OJIOWTH J]a OCTYIIA U OUTydyje y CTBApH 3a Kojy je Hamtexan.

VYcTaB caapxu Haueda Ha KOjuMa ce 3aCHUBA I0JIOXKaj cynoBa, Mehy kojuma ce
Ka0 HajBa)KHHUja MCTUYY CAMOCTAJIHOCT M HE3aBHCHOCT CYJICTBA, JaBHOCT paclpaBe Koja

ce BoaM mpesl cyaoM, ydemhe cyauja U cyauja IOpoTHHKA y cyhemy u cyheme y Behy. 1%

Cynuje mpuiavkoMm Bpiuewma cyiaujcke GyHkuuje GpyHKUHOHHUILY TO oapeheHum
NPUHIMITIMA Ka0 IITO je MPHHIUIT HE3aBUCHOCTH Cy/a U cynuje, 3adpaHa yTHIlaja Ha Cy/,
CTaJJHOCT ¥ HEMPEMECTHBOCT CYAMje, OJp)KaBambe IOBEpEHa y HE3aBHHOCT W
HEMPHUCTPACHOCT CyJHWje, MaTepujalHa HE3aBUCHOCT CyJdje, HMYHHUTET CYIHje,
Mmel)ycoOHa HE3aBUCHOCT cynuja M OJHOC IPYTHX CIYKOH, IMOCJIOBa W IOCTyHakKa ca
CyIujcKoM (YHKIIMjOM y CMHUCIY Ja CyAHja HE MOXKe OUTH Ha yHKIHMjama y OopraHuMa
KOjU JIOHOCE TIpONHce, opranuma m3BpiHe Baactu n ap. %! Bes oBux momroBama OBHX
NpUHIUIA He Ou OMio Moryhe TOHETH MpaBUIIHY, alld U MPABUYHY OJUIYKY Y MOCTYIIKY,
HUTH OM ce MOrJjla OCTBAPUTH M TOLITOBAaTH yCTaBHA Hauesla Koja ce THMYy KPUBHUYHOT

IOCTYIIKA, aJI1 U BJIaJJaBHHA IIpaBa YOIIIITEC.

HesaBucHocT cyactBa MoXe ce TocMaTrpaTd Kpo3 JIB€ JTUMEH3Hje -
MHCTUTYLIUOHAIIHY W TNEpCOHalIHy. MHCTUTynMOHamHAa HE3aBUCHOCT IPEACTaBJba
HE3aBHCHOCT, OJHOCHO CaMOCTaJHOCT CyJa Kao WHCTUTYLMje TpeMa opraHuma
3aKOHOJABHE M W3BPILIHE BJIACTH, APYTMM OpraHMMa M OpraHu3aldjaMa, Kao U IMpema
nojequuimMa. Kaza je peu o nmepcoHanaHoj JUMEH3H]U CYACTBA, Tj. HE3aBUCHOCTHU CY/IH]e

Kao JIMYHOCTH, OHAa CE€ OCTBapyje KpO3 CaMOCTAJHOCT U CJ000AYy Y OHOLICHY

% 3akon o ypehemy cynosa (,,Cn. rmacauk PC”, 6p. 116/2008, 104/2009, 101/2010, 31/2011 — xp. 3aKoH,
78/2011 — np. 3akon, 101/2011, 101/2013, 106/2015, 40/2015 — ap. 3akown, 13/2016 u 108/2016), ux. 1, 2, 3,
4,

100 [Tajpanuuh, M. (2014). Ycmasuo npaso, op.cit., ctp. 257

0! Bumie 0 oum npurumMnuMa y: Marujamesuh-O6panosuh, J. (2016). Kpusuuno npoyecro npaso —
onwmu deo, op.cit., ctp. 101.
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HCIIPUCTPACHUX OIJIYKd, HAa OCHOBY CJ'IO6OI[H€ OLICHC YHMICHUIA U A0Ka3a, COIICTBECHOI

cXBaTama 3aKOHa U TO 0e3 MKaKBHX YTI/IHaja, IIPUTUCKA, YIICHA, IPETHU U CJ'I.]'O2

be3 He3aBUCHOCTHU Cy[CTBAa KA0 MHCTUTYIM]E€ y OAHOCY Ha OpraHe BIACTH, ald U
HE3aBUCHOCTH M CAMOCTAJIHOCTH CY/AWj€ MPHIUKOM JOHOIICHA OJUTYKE Yy MOCTYIKY, HE

MOKE€ C€ TOBOPHUTH O BJIaJaBUHM IIpaBa, OJHOCHO IIpaBUYHOM KPUBHUYHOM ITIOCTYIIKY.

Cyncka (pyHKITMja HaYeITHO HEe 00yxBaTa 00J1acT U3BPIICHA KPUBUYHUX CaHKIIH]ja,
c 003upoM Ha TO Ja MOCEOHHM YNPABHU OPTraHU MMajy HAJUIEKHOCT HaJl M3BPIICHEM.
Melytam, n3y3eTHO CYJOBH MMa]jy TIOjeIUHUX HAJICKHOCTH KOj€ Cy Y HETIOCPEIHO] BE3U
ca M3BPIICHEM, Kao IITO je HaA30p Hall CpoBOh)eHEM BaCIUTHUX Mepa M OUTyYUBAHE O

103

}LI/IXOBOj 3aMCHH HJIN O6y€TaBI/I U HAJIC)KHOCT 3a OJIYUHBAKLC O NYLITARBY OCYI’_)GHOF

JiMa Ha YCJIIOBHU OTHyCTlOA.

Kana je peu o KpUBHYHOM Cy[y, OBaj M3pa3 C€ Yy KPUBUYHOM IPOLIECHOM IIPaBy
HEPETKO yrnoTpedbaBa, Mel)yTHM OH ce WIIaK IpUXBaTa caMo yCJIOBHO, C 003UPOM Ha TO
na je cynacka Biaact y PemyOmunu CpOuju jeqMHCTBEHA W OpPraHM30BaHa IO MPUHIMILY
YHHUTETa CY/OBa, INTO 3HA4YM Jla CE HE MOXE TOBOPUTH O IMOCEOHHMM KPUBUYHUM U
MAapHUYHAM CyJIOBHMa, OJHOCHO Jla OHM HE mocroje. Jlakie, y ToM cMmuciy, cyauje ce
Oupajy 3a oapehenu cyn, a He 3a BpcTy cyhema, a 0]l HHTEPHOT TOAULIBET pacropea
1ocJoBa y cyay 3aBHcu koje he mpenmere cyauTtH ojpeheHu cynuja, MTO JONPHUHOCH
(dakTHUKOj crenujanu3anuju cynuja 3a oapeheny Bpcty cyhema. ,,U3pa3 cym moxe
MMaTH JIBa Pa3JInYMTa 3HA4YCHa, y MPOLIECHOM U y OpraHu3anroHoM cmuciy. [lox cymom
y IPOIIECHOM CMHCIY IOJIpa3yMeBa ce KOJIETMjaJHU WM MHOKOCHU CYACKH OpraH Kome
je moBepeHo cyheme y marom kpuBuyHoM mnpeamery. Oppenode 3KIl-a o cymy, mo
npaBuiy, uMajy T1aj cmucao. Cyj y opraHu3alliOHOM CMUCITY j€ IpKaBHU OpraH y KOMe

ce BpIIM MpaBocyhe, y UMjeM cacTaBy ce MOpe]a CyAuja Hajda3h U CBO OCTAJIO CYJCKO

102 Mpomesuh, 3. (2016). Ecej o cojcTBUMA cyamje, CIOOOIM HE3ABUCHOT M CMHUCIY NPAaBEJHOT cyhema,
IIpasnu 3anucu, rox. VII, 6p. 1, ctp. 59-60.

103 3aKk0oH 0 MaNONETHUM YYHHHONMMA KPUBUYHMX JIefa U KPUBUYHOIPABHO] 3aIITHTH MAJOJETHUX JULA
(,,Cn.rmacuuk PC”, 6p. 85/2005), unaun 84, 85.

104 3akonmk o kpuBmuHOM mocTynky (,,Ci. rmacmuk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), unan, 563-568.
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oco0Jsbe (moMohHO, aIMUHUCTPATHBHO M TEXHWYKO). Tako cxBaheH cya Hema oBiamhemne

Jla CyH y OMII0 K0joj mpaBHOj cTBapu.” %

3Hauaj] KPUBMYHHUX CYJOBA JaCHO MPOW3WIA3M W3 UUIHLEHUIIE Jla CYy KPUBUYHE
CaHKIM]je HajpernpecuBHU]E Ip)KaBHE MPHUCHIHE MEpe, ¢ TOTa je U jellaH O/ MPUMapPHUX
WHTEepeca JPYMITBa ¢PHUKACHO W MPABHIHO (YHKIMOHHUCAKC KPHUBHYHUX CyaOBa. Y
onpeheHOM CMHCIy, CTambe y KPUBHYHHM CYIOBHMA, KOjU W BpINEC KaKIaBamkEe 32
HajTeXe JICTUKTE, MOKaszyje CTame y MpaBHOj ApxkaBu yommre. OBakBo neduHHCcame
KPUBUYHOT CyJa, MIIaK HE MOKa3yje jaCHO IITa CyJ 3aucTa Paad y MOCTYIKY, OJHOCHO
mra 4YuHU (AKTUYKH CYIMjCKYy aKTHBHOCT, MaJla C€ OHa MOXE OrIJie[aTH y JBE
JeNIAaTHOCTH, OJHOCHO Yy YTBphMBamy UYWI-CHUIIA M y NMPHUMEHU MpaBa, IITO 3HAYU Ja
Cyn ,,ACTPaXKyje, pacmpaBba u mipecyhyje” Tako mTo he yTBpIUTH YUEBCHUIIE Y TTOCTYIIKY,

a 3aTHM PUMEHUTH PABO HA OCHOBY H-UX ¥ JOHETH MPABUIHY CYACKY OIyKy. 1%

Cyn he yumenuIe yTBpAUTH Ha OCHOBY JI0OKa3a Koje he HeHUTH Mo CI000THOM
CYIHjCKOM YyBepemy, a 3aTUM he NpUMEHUTH MpaBO 4YWja MPUMEHA YIPaBO 3aBUCH O]
MPETXOHO YTBpHEHUX UMILCHHIA, 1 HA OCHOBY TOTa JIOHETH CYACKY OMIyKy. Jlakie,
YKOJMKO CyJ HE YTBPJAW NMPABWIHO YUICHHIIE, Hehe MpaBUIHO MPUMEHUTH IPaBO, a

CaMHM THM HU JIOHETU IPABUWIHY CYJICKY OAIYKY.

C o003upoM Ha TO KOJMKY OATOBOPHOCT ca COOOM HOCH BpILICHE CYyIUjCKe
dbyHKIIMjE, JacCHO je Ja Cyauje MOpajy UCIYyHaBaTH ojJipeheHe Kputepujyme, KOju ¢y U y
caMOM 3aKOHY MPOMNHUCAHU, T1a C€ TaKO HABOAM J1a 3a CYyH]y MOXKe OMTH M3adpaHO caMoO
JMIe Koje je ApxkaBibaHuH Peny6nuke CpOuje u Koje HCIymaBa OMILITE yCIOBE 3a paj y
JpKaBHUM OpPraHMMa, MMa 3aBPIICH MPaBHU (DAKYJITET, MOJOKEH MPABOCYJAHU HUCIUT H
KOj€ j& CTPY4YHO, OCTIOCOOJFEHO U JIOCTOJHO CyIHjcKe (QDYHKIIH]E, T/I€ Ce MO/ CTPYYHOIIhy
Mojjpa3yMeBa IMOCEAOBAkE TEOPUJCKOT M TMPAKTUYHOT 3HAma 3a 00aBJhbamkbe CYAH]CKE
¢dbyHKIHje, oA ocnocobibeHomhy MoceoBame BelITHHA Koje omoryhaBajy epukacHy

IPpUMCHY CHGLII/I(I)I/I‘-IHI/IX IIPpaBHUYKUX 3HAba y pCllaBamkby CYIACKHUX MPEAMCTA, a IMOJ

105 Bpkuh, C. (2014). Kpusuuno npoyecro npaso I , op.cit., ctp. 127-128.
106 Tpakwuh, 1. (2011). TIpaBHO-TeopHjcKa pa3MaTparma O MOjeIMHUM ACTIEKTUMA BPLIEHa CYJICKE BIACTH y
KPUBHYHUM CTBapuMa, 360pHuk padosa npagroz axyimema, Hoseu Cad, Boi. 45, 6op. 1, ctp. 311.
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JIOCTOJHOIINY MOCEA0Bak-¢ MOPATHUX OCOOMHA KOje Cyauja Tpeba Ja Ma M MOHAIIAkhe y

CKJIaaly ¢a TUM OCO6I/IH21Ma.]'07

Nnak, onmire je pacIpoCTpambeHO MUILBEHE J1a CyAHUja Kako OU BajbaHO M Ta4HO
YTBPAMO TIOCTOja-€ WIIM HENOCTOjabe HEKE PEJICBAHTHE YHMILEHHIIE Y MOCTYIIKY, Tpeba
71a TToceLyje 1Mo Majlo 3Hamba U U3 CBUX JIPYTUX HEMpaBHUX HAyKa, a 3HAYajHY yJIOTry UMa

" BET'OBO )KMBOTHO UCKYCTBO.

Oynknuja npecyhema Kao JeNaTHOCT KPUBUYHOT CYJa, Y CAAPKUHCKOM CMHCITY
Ce OCTBapyje Kpo3 pPYKOBOhEHE KPUBHUYHUM TIOCTYIKOM H JIOHOIICHE OIJIYKE O
KPUBUYHO] CTBapHu. Y MOTJIENY OJUTYKa, Pa3jMKyjy C€ OHE KOje KPUBUYHH CYJ JJOHOCH Y
TOKY YIpaBJbakha KPUBUYHUM IIOCTYIIKOM, U OHE OJJIYKEe KOjUMa ce peliaBa ojapeheHa
KpUBHYHA CTBAp, OJHOCHO KOjEMa C€ KOHAYHO pacBeT/haBa KPUBUYHA CTBAp, Tj. KOjuUMa
Ce OKOHYaBa KpWBHYHU mMoctynak. OJuIyke Koje ce OJJHOCE Ha YIpaBJhamkhe KPUBUYHUM
MOCTYIIKOM jecy pellielha u Hapende, JIOK ce MPecyIoM pellaBa KOHKPETHAa KPHBHYHA
crBap. M3y3eTHo, y oapeleHUM cilydajeBUMa, PEIICHEM CE MOXKE PEIIUTH KPHBHYHA
CTBap, Kao MITO je pememe O 00ycTaBM KPUBHUYHOT IIOCTYIKa, a ca Jpyre CTpaHe,
MOjeIMHUM TIpecylaMa Ce MOTY PEIIMTH IPOLECHA MHTama, Kao MTO je CIy4aj KOA
IIPOILIECHE Ipecy/ie Kajia ce MpecyaoM onTyx0a o1ouja. ,,Ha 0CHOBY H3II0KEHOT MOKE ce
3aKJbYYUTH Ja OJJIYKe KPUBUYHOT Cy/a MPEJCTaBJbajy OCHOBHY CAJIPKUHY JEIATHOCTH

KPUBHYHOT CyJa y TOKY ocTBapema GyHknuje cyhema y KpuBuaHuM cTBapuma.” 108

Hakne, cyn Bpmu cBOjy (yHKIH]Y cyhema, OIHOCHO mpecyhema y HHIBY

JAOHOLICHA 3aKOHUTC U IIPABUIITHC OATTYKE Yy KpI/IBI/I‘lHOj CTBapHu.

Kana je ped o cynackoj oty KOjoM c€ KOHAuHO pelllaBa KpUBHYHA CTBAp, OHA
ce MOK€ TYMayuTH Kao TojeIMHavYHA MPaBHA HOPMa KPO3 KOJy j€ KOHKPETU30BaHa OIIITa
nmpaBHa Hopma. MehyTum, cymTHHa TOHOIIEHA CYJICKE OJJYKE C€ Orjela y HEHOM
W3BpIIEHY, OTHOCHO HAKOH IITO Cy/AHja MPUMEHH IIPABO HAa KOHKPETHY KPUBUYHY CTBap,
CIIIU HETOBO M3BPILIEHE. Y TOM CMHUCITY, HE CME C€ 3aHEMapHUTH HU YHIHCHMIIA /1A je

MOHEKa/l 1 KOHAYHO] ¥ M3BPIITHO] CYACKO] OJUTYyIIH HEOMXOIHO TyMademe. Jlakie, HakoH

197 3akon o cymmjama (,,Cn. rmaceux PC”, 6p. 116/2008, 58/2009 — ommyka YC, 104/2009,101/2010,
8/2012 — omnyka YC, 121/2012, 124/2012 — omnyka YC, 101/2013, 111/2014 — ognyka YC, 117/2014,
40/2015, 63/2015 — omtyka YC, 106/2015 u 63/2016 — oanyka YC), win. 43 u ui. 45.

108 Cranojesuh, I1., Urmarosuh, A. (2007). Kpusuuno npoyecro npaeo, op.cit., crp. 93-94.
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HITO CyAHja TyMauyu OIIITEe MpaBHE HOpPME M MpHUMEBYje HX, Y Y)KeM CMHUcIy, qonehe

TI0jeIMHAYHY ITPaBHY HOPMY K0joj cieam Tymaueme. %

»JlaHaIllba, Ha W3BECTaH HAUYMH M3MEHEHA ylora cyaa y KOH(HUrypauuju
KPUBUYHOT MOCTYIIKA jOIII BHIIE MCTHYE 3HAYa] TyMauea MpaBHE HOPME HA HAYUH IITO
cyavje yTBphyjy BeH NpaBd CMHCA0 U JAUPEKTHO Cy OJrOBOPHE 3a OBY M3Y3€THO

JNeMKaTHY oOmacT mpasa.” 10

VY mornemy omHOca Mpecylae W ONTyxkOe onapeheHo je na ce mpecyna MOXKe
OJHOCUTH CaMO Ha JIMIE KOj€ jeé ONTYXXEHO M caMmo Ha JEJOo KOje je MpeaMeT OnTyxoe
calipkaHe Yy TIOJJHECEHO] WJIM Ha T[JIABHOM IMPETPECY H3MEHCHO] WU IPOIIUPEHO]
ONTYXXHHIIM, MelyTuM, CyJ HHje Be3aH 3a MNpeyIore TY)KUOLA BE3aHe 3a IpaBHY
KBaNM(UKAMjy KpPUBHYHOT jena. ! YmpaBo oBa Be3aHOCT Ipecyde 3a ONTYXKOy
JONPUHOCH M OMoryhaBamy OCTBapHBamba MpaBa OKPUBJHEHOT Ha 0A0paHy. YKOJIUKO On
ce Cyay OCTaBWJIO MPABO Jia MCHA YHHHCHUYHH OIKC M3 ONTYKHOT aKTa yrpo3uia Ou ce
MpaBHA CUTYPHOCT OKPHUBJHCHOT, jep OU ce Ha Taj HAYMH MPEKOPAYUIIO MPABUIIO J]a HeMa
cyhema 0e3 TyxOe, a yjeqHO ce W HapyllaBa HauyeJo MOHOQYHKIIMOHATHOCTH. [lakie,
Kajia ce jaBW JieJieMa OKO IpeKopaucwma ONTyx0e, pelieme Tpeda TPaKUTH y MpaBy Ha
on0paHy, jep 10 MpeKopauema ONTYXOe oja3sH Kaja Cyl y caMoj NMpecyad H3MEHH
YHBEHUYHO CTakhe¢ HABEJCHO Y ONTYXOH, M TO HA TaKaB HAYMH JIa j€ TUME YIPO3HO TPaBO
Ha onbOpany. [Ipema Tome, mpekopaueme onTyxk0e Ou Omio HaBohewme y mpecyau OHUX

YHILEHHIIA Ca KOjiMa 010paHa Huje G1Ia YIo3HaTa, OJHOCHO Koje joj Hucy npejgodene. 1

VY ToM cMuCIy ce MOXe TyMauuTH U OTpaHHUYCH-E Cy/ia Y BpLICHY CBOje pyHKIIHUje
npecyhema, jep je OrpaHHMuYeH, OJAHOCHO BE3aH 3a IOJHECEHY ONTYXOy HpUIMKOM

JIOHOIIEHA MIPECYI€ Y KPUBUYHO) CTBAapH.

[Tpema 3KII-y riiaBHU TIpeTpec je peryincan Kao CTPOro aJiBep3ujaaHu. ,,Y IUIby

IIOCTHU3amka O6jCKTI/IBHOCTI/I cyaa YjC,Z[HOM IMPaBUYHOM ITOCTYIIKY, 3aTO LITO je MOrpeIIHO

109 Npakuh, JI. (2011). TIpaBHO-Teopujcka pasMaTpara O MOjeAMHMM ACTEKTHMA BPLIEHa CYJICKE BJIACTH Yy
KpUBUYHHUM CTBapuma, op.cit, cTp. 325.

110 Byrapcku, T. (2014). Cyauje NOpOTHUIM U OLIEHA JI0Ka3a MO CI0O0HOM CYIMjCKOM YBepery, 360pHuK
paoosa [Ipasnoe ¢paxynmema, Hosu Cao, Boa. 48, 6p. 3, cTp. 232.

11 3akonmk o kpusmuHOM moctynky (,,Ci. rmacmux PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), unan, 420.

12 Ynwh, U. (2015). Unenrtuter nipecyne u ontyxoe, 36opuux padosa Ipasnoe gaxynmema y Huuty, 6p.
69, ctp. 278.
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norcroBeheHa MacUBHOCT ca HEMPUCTPACcHOIINY Ccy/a, YKUHYTO j& Ha4elno UCTHHE U T3B.
UCTpaXKHAa MakcuMa Ta je JOKa3MBamke Ha TJIABHOM IpeTpecy ypeheHO Kao MCKIbYYHBO
CTpaHayKu 1OCA0 y KOju ce cya He Mema. Mmajyhu y Buay Hamry mpaBHY TpaauLujy U
MOCTyJIaT BJaJaBUHE IpaBa Ja [p’kKaBa MMa IPAaBO Ha KaKIaBambe caMO aKo ce ca
curypHourhy yTBp/u Jia je ONTY)KEHU KPHB 32 U3BPIICHO KPUBUYHO JIEJI0, HY)KHO j€ Jia ce
y Hekoj Oyayhoj pedopMu BpaTu Haveno HMCTHHE Yy KPUBUYHU TIOCTYNaK U Ja Ce
yCIIOCTaBJbakheM EKBIIIMOpHjyMa u3Mel)y Tepera mpykama JoKa3a KOjH je Ha TYXKHOIY U
JI0Ka3HEe WMHHUIUjaTHBE Cy/a, YCTaHOBE NPOIECHA CPEJCTBA Ja CYA MOXKE H3BOIUTH
JI0Ka3€ M IO CIY>KOCHO] TY)KHOCTH y IHJbY YTBphHBamka MCIPABHOT YNEEHHUYHOT CTarba

3a mTa je u O,I[FOBOpaH.”113

[Ilpema TOMe, WM3MEHamMa KPHBHYHOI IIOCTYIKa CyI ce Ocio0oano obaBese
NpPUKYIUbakhba M H3BOhEHmAa 1OKa3a, Tj. CyJ HW3BOAM JIOKa3e, MO IPaBHIy, CaMo IO
OpeJUIory CTpaHaKa W MMa IAaCHBHY YIOTY Yy IOCTYIIKY, OJHOCHO, MOXe ce pehu na ce
Cyll caMoO crapa O KOHTHHYMPAaHOM TOKY TJIaBHOI IIpeTpeca y3 IOIITOBAKE 3aKOHOM
yTBpheHux ycraHoBa Kkoje Tpeba na omoryhe epukacHO M TpPaBUIHO Mpecyheme

KpUBUYHC CTBApPHU.

Ha oBaj HauuH, cya je ocioOol)eH OATrOBOPHOCTH 3a yTBphUBame MOTIYHOT U
UCTUHUTOT YMH-CHUYHOT CTama, a IIaBHU MPETPec ce MpeTBapa y MpaBHHU 1BO0O] JBEjy
CTpaHaKa MpeJ CYJOM, jep je U3 TMOKYyIlaja Ja C€ YYUHU HENMPHUCTPACHUM, CYJl YIUEHEH
MOTITYHO HEAaKTHBHUM, TACUBHUM. Jlakie, yKuiame Hauena HCTHHE MOKE Ce TYMAuuTH |

Kao jez[aH o1 HajBehI/IX HEAOCTaTaKa HOBOT CUCTEMa KPUBUYHOT l'IOCT}’l'IKa.l14

VY TUIIMYHOM €BPONCKOM KPUBUYHOM ITOCTYIIKY UCTHHH CE TEXKH, aJld CBAKAKO HE
[0 CBAKy IIEHY, a y CllydajeBMMa KaJa HeMa MOIyhHOCTH Ja ce UCTHHA YTBPIH, OJUTyKa
ce MOpa JOHETU Y KOPUCT OKpUBJbEHOT. MelyTum, M3BpLIEHUM HW3MEHaMa KPUBUYHOT
MOCTYIIKA CYyJl BUILIE HU HE TeXXU Ka yTBphuBamy ucTHHE, Beh camo Tpeba aa mpeBarte

YMjU Cy HaBOAM U apryMEHTH BEpOBATHHU]H, Jla JIU ONTYXO0e MM oa0paHe, a Ha 4YMjoj je

113 Byphuh, B. (2015). [TepcrexTuBa HOBOr Mojena KpuBudHOT noctynka Cpb6uje, Hayka, 6e3b6ednocm,
noauyuja, Boi. 20, 6p. 2, ctp. 92.
114 1bid, cp. 79-80.
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CTpaHH MCTHHa, ocTaje muTame.’® Y 0BOM KOHTeKCTy, Mopa ce y3eTH U y o03up 1a
MIOHEKa/l UCTHHA YTBpl)eHa y KpUBUYHOM ITOCTYIKY UMa M BEJIMKH 3HAa4a] Y HCTOPH]CKOM
CMHCITY, Kao W jga BehumHa rpahlaHa on KPHUBHYHOT Cy/Aa OYEKyje YINpPaBO HCTHHY, a

He ,,HEKaKBO JJOKa3HO 00/10Bakbe CTpaHAuYKOr n3Bohema nokaza.” 1o

Nako je ykuname Havena UCTHHE Beh mperno3HaTo Kao MambKaBOCT HOBOT CHCTEMa
KpUBHUYHOT MOCTYIIKA, Ipakca he umak rnokasaru 10 Koje Mepe 0Baj HEAOCTaTaK yTuye Ha
JIOHOIICHE MPAaBUIHUX CYJICKUX OJUIyKa, OJHOCHO Ha TOK W HCXOJIe KPUBUYHHUX

IMOCTYyIIaKa yonuITe.

[IpermocTaBka HEBHHOCTH, HAKO MPEACTaB/ba jEIHO OJf OCHOBHHX IpaBa
OKpHBJbEHOT, Kao M Hauenmo in dubio pro reo, umajy yruiaj u Ha camo mpecyheme y
KPUBMYHO]j CTBAapH, ¢ 003UPOM Ha TO Ja he Cyji, YKOJIMKO OCTaHE Y JUJIEMH Y TOTJIELy
JI0Ka3aHOCTH KPUBHIE OKPHBJHEHOT, 0CI000UTH ra onTyx6e.!t” OBo nnak He 3HaunM 1a
ce Ha OMJIO KOjU Ha4YWH YrpojkaBa Hauyelao CI00O0AHE OIECHE J0Ka3a W HCTHHHTO
yTBphHBambe YMIbeHHIA Y KPUBUYHOM TOCTYIIKY, jep CY[ TEK HAKOH LITO MO CI00O0IHO]
OIIEHHM JIOKa3a OCTaHE y CYMEbH Y MOTJIEY [TOCTOjarba HEKE YHELEHUIIE, OJHOCHO KPUBHIIE
OKPUBJbEHOT, TpHCTylKhe NpPUMEHH OBOI MpaBwia. lIlpemMa TOME, O HHTEpeCHMa
OKPUBJBEHOT C€ MOpa BOJHWTH padyHa TOKOM IIEJNOT MOCTYyNKa, mMa ce y oapeheHoM
cMuCITy MOke pelin la cy MHTepecH ApKaBe Mojpel)eHu MHTepecHMMa OKPHBIHEHOT, C
003MpOM Ha TO Ja OH HE CME Jia HCIamTa 300r HEIOBOJHHO YTBPHEHOI UMHEHUYHOT

crama. 18

Hakie, y Bpuiewy cBoje (pyHKIuje mpecyhema, cyl Mopa Ja BOAM payyHa o
npaBHMa OKPHUBJbEHOT, 0 Hauenmy in dubio pro reo, aau W ApyruM Havenuma Koja ce

OAHOCC Ha KPUBHUYHHU ITOCTYIIAK.

»IIpaBo jecte Bpino (QuyHaHA, ald HCTOBPEMEHO M pUTHIHA JAPYIITBEHA

KaTeropuja, Tako Ja ce kao umrepatuB Hamehe moTpeda m3BecHe (PIEKCUOUITHOCTH Y

15 MIkymuh, M. (2012). Kputnuka anann3a HoBoT 3akoHuKa o kpusuunoM noctynky Cpouje (1), Bpanuy —
ygconuc 3a npaeny meopujy u npakcy Aosoxamcke komope Cpouje, ronuaa CXXV, 6poj 1-2, cp. 37.

116 [TIxymuh, M. (2012). Kpuruuka aHanusa HoBOT 3akoHuka o kpusuanoM noctynky Cp6uje (I1), Bpanuu
— yqconuc 3a npaeny meopujy u npaxcy Aosoxamcke komope Cpouje, ronuaa CXXV, 6poj 3-4, ctp. 38.

117 Marujamesuh-O6panosuh, J. (2016). Kpusuuno npoyecno npaso — onumu deo, op.cit., crp. 183.

18 Tommh, J1. (2013). [peTnocTaBka HEBUHOCTH Y HAIEM MPaBy W y Mpakch EBPOICKOTr cy/a 3a JbyJcKa
npasa, op.cit., 6p. 10., ctp. 669.
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HBErOBOM TyMauehy. YKOIMKO OW ce NPHKIOHWIN PHTHIHOM TIO3UTUBU3MY H
dhopma3My, IPaBoO y BEIMKOM OpOjy ciydajeBa HE O MOTJIO OUTH MPUMEHEHO, OCTAJIO0
6u MpTBO cioBO Ha mamupy. C apyre crpaHe, MpaBO C€ MOpa CTAaJHO pPa3BHjaTH H
npuiarohaBatu IPOMEHEHO] APYIITBEHO-TIOIMTHYKO] CTBAPHOCTH, HOBHM CHCTEMHMA
BPEIIHOCTH M KOHKPETHUM JKUBOTHUM CHTyalldjamMa, MaKo OHO Hajuemhe Kacka 3a
*uBOTOM. Taj 3a7aTaKk MOXKe M3BPIIUTH jeIUHO Cyauja. Mopa ce KUBeTH ca cBemhy o
MOCTOjamky U OTPedH CII000THOT CYINjCKOT YBEpeHma, JUCKPEIHje OpraHa yipase, mpasa
Ha TIOMHJIOBAE OJ] CTPaHE MPEACEIHHUKA JpXKaBe, UTA. 310ynorpede oBux opiamhema,
oJiueHe Y MOryhHOCTH apOUTPEpPHOT MOCTYIakha, 3aUCTa MOTY 3aJUpPaTH Y CaMe TEMEJbE
NpaBHE JpXKaBe HapyllaBamkbeM Hadella 3aKOHUTOCTH, IMPAaBHE CUTYPHOCTH, JbYICKUX
npaBa. C 003upoM Ha TO Jla TPaBO HUjE CABPIICHO, jEJMHO IITO OCTaje jecTe Bepa y
MOpAaJHEe, XePKYJIOBCKE BPJIMHE KOje UMajy, MU O Tpedalo J1a MMajy, HOCHOIM HajBUIIIC

JIp’KaBHE BIACTH, 4 Y OBOM KOHTEKCTY mpasocyha.”®

3.2. Opiamhenu TyKuIal Kao Hocuial pyHKUHje ONTYKemba

OyHKIMja ONTYXEHka, OJHOCHO KPHUBUYHOI TOHBEHA j€ Kpo3 pPa3IuuuTe
HCTOPH]CKE KPUBUYHOIPOIIECHE CHUCTEeMe Ouia Jpyraddje opraHuszoBana. ok je y
OTITYXXHOM, Tj. aKy3aTOPCKOM KPHBHYHOM IIOCTYTIKY YJIOTY TYKHOIIa MOTa0 UMaTH CamoO
MIPUBATHU TYXKMJIAll, Y UCTPAXKHOM je OBY (DYHKIIH]Y BPIIMO CYA, 3aj€JHO ca (HyHKIHjOM
npecyhewma, o demy je Beh M OMio peud. Y caBpeMEHMM MOCTyNLIHMMa (QYyHKIHja
ONTY)XEHa MpedadyeHa je Ha mocedaH, cCaMOCTAIHU P KaBHU OpraH, OJHOCHO jaBHO WJIU
JpKaBHO TY)KHMJIAIITBO, YHMjH j€ 3aJaTaK yIpaBo Ja TOHH YUMHHUOIE KPUBHYHHX JIeja, Kao

" JPYIruX KaKmbUBUX JCJIa U [1a IPpCAy3ruMa MEpPEC 3a 3allITUTY YCTABHOCTU U 3aKOHUTOCTHU.

,,OBJIaIheHu TyXXUJall je CTpaHKa y KPUBUYHOM IOCTYNKY M HOCWIIall (pyHKIHje
KPUBUYHOT TOH-EHa, OJHOCHO onTyxOe. Kao riaBHa KpuBHYHO mpolecHa (yHKLH]a,

OIITYk0a MPEACTaBIba CKYII JEIATHOCTH KOje€, Y OKBUPY CBOT (DOHJA MpaBa U AY>KHOCTH,
9

119 Appamosuh, JI. (2012). Onyka miM HOpMa — CJIOOOHO CYIM]jCKO YBEPEHE Ka0 MPETHA BJIAaJIaBUHU
npaBa, 36opruk padosa npasnoz gaxkyrmema, Hosu Cao, Bon. 46, 6p. 2, ctp. 323-324.
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osJamhenu TyXujial npeaysnMa ¢ qUJbEM Ja IMOKPEHE KPHUBHUYHU IIOCTYIIaK U Ada Cy[

YTBP/M KPUBHUILY ONITYKEHOT U OCYJIM I'a 110 3aKoHy.” 20

Hakie, opnamheHn Ty)XKWJal pacrojiaxe ojapeheHuM mpaBUMa W JYyKHOCTHMA

Kako Ou ocTBapuo CcBOjy (QYHKIIH]Y, OMHOCHO (DYHKIH]Y KPUBUYHOT TOHECHHA.

OpnamheHn TYXHOIM y TO3UTHBHOM TipaBy PenyOnaumke CpOwuje jecy jaBHU
TY)KWJIall, olTeheHn Kao TyKWiall ¥ NPUBAaTHH TYXWiall. JaBHO TYXWJIAIITBO BPIIH
cBOjy (yHKIMjy Ha OCHOBY YcCTaBa, 3aKOHA, MOTBpheHOr MelyHapomHOT YroBopa H
MpoIuca JOHETOI Ha OCHOBY  3aKOHa, a (YHKIHU]y jJaBHOT TYXXWJIAINTBA BpIIE

Peny6nuuKy jaBHU TYKUJIAI ¥ APYTU TYKUOIH, y CKIay ca 3akoHom. %!

JaBHU TyXuIIaI] IOCTya NP CYZ0OM U IPYTHM JIP)KaBHUM OPTraHOM KOJI FOH-CHa
3a KpUBUYHA JIeJIa, PUBPEIHE MPECTYIIE U MPEKpInaje, mpeay3nmMajyhu paame Ha Koje je
3akOHOM oBinamheH. Y BpIIelky cBoje (DyHKIMje jaBHU TYXWJAll U 3aMEHHK jaBHOT
TY)KHOLIA CY CaMOCTAQJIHU OJ W3BPIIHE W 3aKOHOJABHE BJACTH, W IY)KHU Jla OUYyBajy
MOBEPEHE Y CBOJY CAMOCTAIHOCT Y pajly, a HUKO M3BaH jaBHOT TYXKHJIAIITBA HEMA MPABO
Jla ce Mela y TOCJIOBE jaBHOT TYXKHOIA, Tj. Aa YTHUE HA OJJIYYHBAE Y MPEIMETHMA.
@DyHKIHja jJaBHOT TYXHOIIA MOpa C€ BPIIUTH HEMPUCTPACHO, Y jJABHOM HHTEPECY pau
obe3behuBama mpuMeHe YcTaBa M 3aKOHA, NMPU YeMy CE€ Mopa BOJUTH pauyHa o

MOITOBAKBY U 3allITUTHU JbYACKUX IIpaBa U OCHOBHUX cno60,ua.122

[Ipema Tome, jaBHM TyXWIall Cc€ y KPHUBHYHOM IIOCTYNKY II0jaBJbyje Kao
oBNamheHy TY)XWJjal, OJHOCHO MMa MPaBO M JYKHOCT J1a TIOKpEHEe KPHUBUYHU MOCTYIIAK
3a KpUBUYHA JIeJia 3a KOja ce TOHH I10 CIIY>KOEHO] TYy>KHOCTH, U Y TOM CMHCITY IIpeay3uMa
onpeheHe Mepe U pajilbe YyIpaBo Kako Ou ocTBapuo (QPYHKIM]Y TOmbeHa U onTyxoe. OH ce
y KpPUBHYHOM TIIOCTYNKY II0jaBJbyje Kao CTpaHKa HacCylnpoT OKpPUBJHEHOI KOJH

IpeJcTaBiba APYTy CTpaHKy. 2

120 Byphuh, B. (2014). Kpusuuno npoyecro npago — onwmu 0eo, op. cit. ctp. 181

121 3akon o jaBHOM TyxunamtBy (,,Ca. rmacauk PC”, 6p. 116/2008, 104/2009, 101/2010, 78/2011 — np.
3axoHn, 101/2011, 38/2013 — onnyka YC, 121/2012, 101/2013, 111/2014 — ommyka YC, 117/2014, 106/2015
n 63/2016 — ognyka YC), 4. 2, 4

122 1pid, un. 26, uin. 45 u 46

128 Cranojesuh, I1., Urmarosuh, A. (2007). Kpusuuno npoyecro npaso, op. cit., crp. 100
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W3menamMa KpUBHUYHOI MOCTYNKAa YHETHM Y 3aKOHUK O KPHUBHYHOM IOCTYIIKY
U3MEHEHA Cy MpaBa U Ty>KHOCTH CBUX KPUBHYHOIIPOIIECHUX cy0jekaTa, ajli Ce HajBUIIIE

MO’K€ TOBOPHTHU O U3MEH-CHO] YJIO3HU, OJJHOCHO H3MEHEHO] (DYHKIIMjU JaBHOT TY>KHOIIA.

Kao xpuBHuyHOmpoOIeCHOT Cy0jeKTa, jaBHOT TYyXXHOLA IpeMa 3aKOHUKY O
KPUBUYHOM TIOCTYIIKY, OJIMKYjy Tpu cnemuduunoctu. [Ipe cBera, jaBHM TyKuJjail
CIPOBOJIM UCTPAry KoJi KPHBHYHHUX JIejIa 33 KOje ce TOHH IO CITY)KOEHO] AY)KHOCTH, 3aTHM,
y MOCTYIIKY JIOKa3MBamba HEroBa yjora je 3HauajHO MPOIIMPEeHa, Ha ymTpod yiore cyna,
OJTHOCHO TYKHJIAIl UMa MPUMapHY yiory y o0e30ehemy aokasza, JOK CyJ caMO U3BOIU
JI0Ka3e Ha MpEeJIoT CTpaHaka, a Kao Tpehe, mpommpeHe ¢y MOryhHOCTH jaBHOT TY)KHOIIA

Yy CMUCITY IPUMCHC HOjeI[HOCTaBJ'beHI/IX (bOpMI/I HOCTyrIaH:a.]'Z4

JaBHU Tyxunan y KpUBUYHOM ITOCTYIIKY 3alIpaBO MMa JBE YJIOre — yJIOI'y OpraHa
MOCTYIIKA U yJIOTY CTpaHKe y nocTynky. OH je opraH MOCTyIKa JI0 TOAU3amka ONTYKHUIIE,
a HaKOH INOTBphUBama ONTYXKHHIIE HACTaBJba MOCTYNAK Ka0 CTpaHKa y MOCTYNKY IpeJ

Cy,I[OM.125

Hakne, GyHKIM]ja jJaBHOT TY)KHOIAa Y TIOCTYIIKY, HAKO je CBE BPEeME YCMEpEeHa Ka
HUCTOM [WJbY, pa3yiMKyje ce (a3e MoCTynka, OJHOCHO jaBHU TYKHJAI[ BPIIU CBOjY
(GYHKIIH]y ONTYKeHha Kao OpraH MOCTYIKa 0 TOJM3ama ONTYXHHIIE, a HAKOH TOTa je

BpIIM Ka0 CTPAaHKA y MOCTYIKY IPEJ CYyJOM.

[Ipema 3akOHUKY O KpUBUYHOM IOCTYIIKY jJaBHH TYXXHWJIAILl j€ AYXKaH J1a Mpeay3Me
KPUBUYHO TOEHHE KaJla IIOCTOj€ OCHOBU CYMIbE 1a j€ YIUH-CHO KPUBUYHO JIEJIO T J1a je
oapeheHo NuIe YYMHUIO KPUBUYHO JIENO 33 KOje Ce TOHM MO CIIY)KOEHO] IYXKHOCTH,
MehyTuM, 3a mojeMHa KpUBUYHA JieNa je ojpel)eHo J1a jaBHU TYKUIIall MOXKe Mpeay3eTH
KPUBUYHO TOHECHE CaMO Ha OCHOBY Ipeisiora omreheHor, Kao M Aa MOJA YCIOBHMA
MIPONMCAHUM 3aKOHHUKOM, jaBHU TYXKHJIAI] MOXKE M3y3€THO OJUTYYHTH JIa OJJIOKH WA HE
npeay3Me KpUBHUHO IMOEehe. JaBHU  TY)KMJIall MMa JTy>)KHOCT J1a HEMPUCTPACHO pa3jacHU

CyMBbYy O KPHUBHYHOM JeNy 3a KOje CHpPOBOIM CIYyXOeHy pajmy, U Ja ca jeJHaKOM

124 Bejarosuh, C., lkymuh, M., BDyphuh, B., Umuh, I'., Usoposuh, JI., Munojesuh, JI., ... [nasuauh, M.
(2013). Ipupyunux 3a npumeny 3axonuka o kpusuunom nocmynky, bejarosuh, C., Ulkynuh, M., Wnuh, T
(ypen.), OEBC mucwuja y Cpbuju, beorpan, ctp. 5

125 BpxoBHH KacalMOHU Cyj, IIpMpYYHMK 3a pajl CyaAuja Y KPMBHYHOj MaTepHjd — JOCTYIHO Ha:
http://www.vk.sud.rs/sites/default/files/attachments/prirucnik%20za%20rad%20sudija%20u%20krivicnoj%
20materiji.pdf (10.02.2017.)
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MaXHOM HCIUTY]e YHICHHIIE KOje TEpeTe OKPUBJHEHOT M YHUIbEHHUIE KOje MY HUIY Y

xopucr. 12

[Ipema TOMe, MaKO je jaBHU TY)XKWJal HOCHJAll (PYHKIMje ONTYXKema, U3 3aKOHa
MPOU3MIIa3u M HeroBa 00aBe3a Ja CBOjy (YHKIM]y BPIIM HENPHCTPACHO, T€ J1a Y TOM

CMHCITy UCIIUTY]€ U YUEHCHUIIE KOj€ UAY Y KOPUCT OKPUBIHEHOM.

Haj3navajauja ymora u ¢yHKIHMja jaBHOT TYXKHOIIA OIJIela C€ y TOKpETamy
KPUBHYHOT MOCTYIIKA 32 JieJia 3a KOja ce TOHU IO CIY»)OEHO] TYy)KHOCTH YBEK KaJia ce 3a
TO CTEKHY YCJIOBH, a OBAaKBa aKTUBHOCT jJaBHOI TYyxkwuolla ojpehenHa je Hademom
JICTAINTETA, Ka0 JeHUM OJI Hadyejla KpUBUYHOT IMOCTYIIKA, a KOje Ce YIPaBO CacTOju U3
cienehux enemeHaTa: jaBHM TYKWJAll j€ HOCHJIAIl KPUBUYHOT TOEHA; Ja OM jaBHU
TY)KWJIAIl OCTBAPHO CBOjy (DYHKIHM]y KPHUBHYHOI TOHEHA HEONXOJHO je Ja IOCTOjH
CTBapHH YCJOB KOjU TIPEACTaBJba IOCTOjal€ OCHOBAHE CyMmE Ja je oapeheHo muie
W3PIINIO KPUBUYHO JIEJIO 32 KOj€ CE TOWEHE MPeIy3uMa 1o CIIy)KOCHO] AY>KHOCTH, alld U
yCIIOB MpaBHE MPUPOJIE KOJU YMHU MOCTOjarhe OUTHHUX elleMeHaTa Ouha KpUBUYHOT Jelia
U TPOIECHUX MPETIIOCTABKU, all W OJACYCTBO HEKHX OKOJHOCTH KOje HCKJBYIY]y
KPUBHYHO TOICHE; HAUENO JICTAIUTETa BaXKM 3a KPHUBHYHA Jieja KOja Cce TOHE II0
ClIy’)kO€HO] IYXKHOCTH; Yy ojapeheHMM ciy4ajeBMMa MpenBub)eH je H3y3eTak OJ OBOT

l'IpElBI/IJ'Ia..lz7

,,KpUBUYHU TOCTyNaK C€ W BOAM 3aTO Jla C€ IOBOJOM TYXHOYEBOI 3aXTeBa
pacnpaBy Jia JIM y JaTOM Cly4ajy JAp>KaBa 3aucTa MMa IIPaBO Ha KPUBUYHOIIPABHU 3aXTEB
npeMa yuuHuony. To 3Hauum Aa OM ce Ha Kpajy MOCTYIKa Mopajo ca u3BecHouhy
YTBPAUTH JIa JH je oapeheHo nuie yuuHuiIo ojipeheHo KpUBUYHO JEI0, HAPABHO aKO Cy

HCITYH-eHH YCIIOBH 32 MEPUTOPHO Tipecyleme kpuBmaHe cTapu.” 28

VY TOoM cMHCITy Cy ONTYyk0a M mpecya MOBe3aHe, Tj. IPECyAa ce MOXKe OJHOCHTH
caMo Ha JIMIIEe KOje je ONTYKEHO M caMmo Ha JIeNI0 KOje je MpeaMe ONTYKOe caapikaHe y

MIOJTHECEHO] UJIM Ha TJIaBHOM IMPETPECY U3MEHEHO] WM MPOIIUPEHO] ONTYKHULIH.

126 3akonmk o kpusmuHOM mocTynky (,,Cn. rmacmux PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), unaH, 6.

127 Mupkos, XK. (2012). Haueno omopTyHUTETa KPUBHYHOI TIOMeHa, Inachux Adsoxamcke Komope
Bojsooune — uaconuc 3a npaeny meopujy u npaxcy, op. 7-8, ctp. 483.

128 Bpxkuh, C.C. (2015). Kputnuku ocept Ha ypehemwe ucrpare y 3KIT Cp6uje us 2011. romune, op.cit., cTp.
564.
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JaBHM Tyxwial, OJHOCHO jJaBHO TYXHJAIITBO MOpa OWUTH CaMOCTAJIHO U
HE3aBUCHO, jep caMO Ha Taj HAYWH MOKE €(PUKACHO U y IIYHOM KaIlallUTeTy OCTBApUBATH
(GyHKIM]y KPUBHYHOT MPOTOHA, ajJl M JPYre aKTHUBHOCTH Y KPUBHYHOM IIOCTYIIKY.
YKomuKo O TYXHJIAIITBO OMJIO TIOJ] YTUIAjeM APYrHX OpraHa WX IOjeAnHala, HEeroBa
oBnamhema OM ycTBapu Owia opiamhema THX OpraHa WM IOjeJMHAIA IOJ] YAjOM CY
xonTponom. 12 Tloce6HO ako ce y3mMe y 003HMp NpOLIMPEHa YJIOTa jaBHOT TYXKHOIA Y

U3MEHBEHO) (POPMH KPUBUYHOT TIOCTYIIKA.

[Ipema m3menama koje cy yHere y 3KII, yBeneH je HOBH MOJAENT HCTPaKHOT
MOCTYIIKA TJ€ YMECTO CYJCKE MCTpare Kojy je BOJUO UCTPAKHH CY/Hja, YCTAHOBJhABA CE
HeCyJ/IcKa MCTpara Kojy BOJH jaBHH TYXHJIAll, OJJHOCHO Ty)XuJauka uctpara. [lo npuponun
CTBapH, MHOTE HCTPAKHE PAJIFbE jJaBHH TYXKHJIAIl HE MOXKE JIa TIpely3uMa caM, ¢ 003HupoM
Ha TO JIa Cy OIPaHWYCHH KaJPOBCKU KaNAIlMTETH JaBHO-TYXHIIIauKe Ciryxoe, Beh ce oHe y
BEJIMKOj MEPHU TIOBEPaBajy MOJIHIIU]HU, Y CKIay ca 3aKOHOM. YIIPaBO U3 TOT pa3jiora HOBH
o0JMK ucTpare OM ce Mpenu3Huje MOorao AeQUHHCATH Kao ,,TYXKHJIA4KO-TIOJHUIUjCKa
uctpara”. IlpaBuno na je ucrpara JeNaTHOCT jaBHOT TYXXHOLA j€ Yy TOTIIYHOCTH
npuxBaheHo y 3aKOHHMKY, U y TOME HEMa OJICTylama, OCUM Kaja je y oapeheHum
CllydajeBUMa TOTPEOHO TOBEPUTH TMpeay3uMame TMOjeJUHUX JOKa3HUX pPaambu
HEHAQ/JIC)KHOM jaBHOM Tyxuony uinu noimunuju. O paamaMa Koje 3aJupy y OCHOBHA
JbYJICKA TIpaBa U CJI000JI€ OCYMIBHUEHOT OJITy4yje YBEK Cy/Hja 3a MPETXOIHU MOCTYIIKa,
JaKie O TMpeAy3uMamy THX Palikbd HE MOTY OJUTYYMBATH jaBHH TYXXWJIAIl W TOJHUIH]ja.
Uctpara ce otapa Hapen6oM jaBHor Tyxkuona'®’, a oBUM aKTOM ce OKpPUBIBEHH CaMoO
obaBeliTaBa J1a ce MPOTHB HEra BOJIU MOCTYMaK, ¢ OO3UPOM Ha TO Ja MPOTHUB OBE
Hapen0e OKPUBJHEHU HEMa IPABO KaJl0e, OJTHOCHO OCYMELMYCHH HEMa MPaBO Ha CYICKY
3allITUTY, Y OBOM CMHUCIY, Beh camMO mpaBo MPUTOBOpa BHUIIEM jJaBHOM TYKHOILY 300T
OJIyTOBJIau€ha MOCTYIKA M JAPYTUX HEMPAaBHIHOCTH y TOKY UcTpare. ,,McTpara je Tako

ImocTajla MOHOIIOJN jaBHOF TYy>XKHUOoIa 0e3 MKakBe CYACKC KOHTPOJIC. Cy)lCKa KOHTpOJIa je

129 MIkymuh, M., Unuh, T. (2012). Peghopma y cmuny ,,jedan kopax nanpeo — 0éa xopaka nazao” : Hoeu
3axonux o kpusuunom nocmynxy Cpouje, op.cit., ctp. 165.

130 3akonmk o kpumuHOM mocTynky (,,Ci. rmacmuk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 296.
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npenBuleHa TeKk y HapeaHo] ¢dazu MPEeTXOAHOT IMOCTYIKA, Tj. y HMOCTYNKY CTaBJbamba

OKPHUBIHEHOT O] ONTYx0y.” 3!

daza onryxema MPETXOAW Npecyhemy KpHUBUYHE CTBAPH, a KA0 MPETXOJHHU,
MPUIIPEMHH CTAJMjyM KPUBHYHOT MOCTYIIKA, 33 Wb UMa IPUIIPEMY TJIAaBHOT IpeTpeca.
VY 0B0j (ha3u 3ampaBo MPOU3BOJ jauyarba YHUEEHHUYHOI CYICTpaTa TOBOAM 10 Tora Ja
KPUBHYHO FOECHHE €BOTyHpa Y ONTYXO0y. Pa3y onTyxema YuHe MOAU3akhe ONTYKHHIIE U
CyJICKa KOHTpPOJIA OMTYKO0€E KOja ce CIPOBOIH 1O CIY)OCHO] TYKHOCTH, a TIe Ce 3alpaBo

BpIIM KOHTPOJIa OIMIPAaBAAHOCTHU U 3aKOHUTOCTHU KPUBUIHOT' I‘OH)eH)a.laz

Ilpema ToMe, HayMH OCTBapuUBama (QYHKIMje ONTYXKCHa O] CTPaHE jaBHOT
TYXKHOIIA 3aBUCH O]l (ha3e MOCTYIKa, OJHOCHO jaBHU TY)KWJIAIl BOAM HCTPAry y IHJbY
ONTY)XEHa, KOoje ce W peanusyje y cienehoj ¢asu MmocTynka, Kaja jaBHU TYyKUJIAIl

IIpeJia3y y YJIOTY CTPAaHKE y IMOCTYIKY IIPEJ CYJOM.

KomOuHOBawme yHHIaTepaliHe TYyKWJIadKe HCTpare M aJBep3ujajiHe TIJIaBHE
pacripaBe, MOXK€ c€ cMaTpaTH, y oApeheHoM cMmucily, OU3apHUM, jep TO 3alpaBO 3HAUU
neduHNCame HCTpare Kao jeIHOCTpaHE CIyXKOeHe NEeNaTHOCTH TY)KHOL@A, a IJIABHOT
nperpeca Kao KOH(IMKTa paBHONPABHUX CTpaHaKa. ,,YnTaBa KOHIIENIIHMja JAKJe MOYUBA
Ha JYaJIMCTHYKO] MPUPOJM jaBHOT TYXHOIA OJl KOJer ce O4yeKyje Jla CBOje AMCIapaTHe
nporecHe (yHKIMje IOMHUPH HEBEPOBAaTHOM cmocoOHomhy TpaHcopMucama o0f
HEKAaKBe ,,IapacTpaHKe’ MPETXOIHOT MOCTYIKa (KOja UCTpaKyje Y MHTEPECY UCTHHE) J10

arpecHBHOT 3acTyIHUKA HHTEpeca KpUBUYHOT TIporoHa.” 3

Ha Tpancdopmarninjy ca cyncke Ha TYKWIadyKy HCTpary jaBHO TY>KWJIAIITBO HUjE
OuII0 crpemMHO, ca jelHe CTpaHe 300T HeqocTaTaka CTPYYHOT Kajapa, a ca Japyre 300r
npexkoMepHe noapeheHoCTH U paKTUUKE MOJJIOKHOCTH YTUIIAjUMa U3BPIIHE BIACTH, IIITO

ce ¥ OJJpa3mIo Kpo3 mpobiieMe MpHMeHe H3MeHa y Tpakcn. >

181 Tpy6au, M. (2014). OTBapame ucTpare npeMa HOBOM 3aKOHMKY O KpMBHYHOM noctynky Cpowje,

IIpasnu 3anucu, Boi. 5, 6p. 1, ctp. 218-221

132 Byphuh, B. (2014). Hosu 3KII PC u xonTpona ontyxk0e, Pesuja 3a KpUMUHOLO02Ujy 1 KPUBUYHO NPABO,
Cpricko yapyKeme 3a KpUBUYHONPABHY TEOPHUjy U Mpakcy, HCTUTYT 32 KPUMHUHOJIONIKA U COLMOJIOIIKA
HCTpakMBama, BOJ. 52, 0p. 3, cTp. 64-65

133 Byphuh, B., Ctpaxuma, . (2016). Kpupuunu nocrynak Pemnybmuke Cpouje — uszmely pedopme u
cJIoMa CUCTeMa BPEIAHOCTH, 300pHuK padosa llpasnoe paxynmema y Huwiy, Bon. 55, 6p. 77, ctp. 60

13 Bespancku, C. (2006). Tlonoxaj GpaHrona U OJHOC NPEMA aIBOKATYPH y HOBOM 3aKOHUKY O KDMBUYHOM
MOCTYIKY, bpanuy — yaconuc 3a npasny meopujy u npakcy Aosokamcke komope Cpbuje, 6p. 2, ctp. 10
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Y3 pemaBamke HH3a MPOLECHHX IIOTEIIKOha Koje Ccy ce H3HeApHIe
TpaHc(hopMaIjoM CYACKE Ha TY)KHJIAYKy UCTpary, TeMeJbHa eyKaluja u I0BOJbaH Opoj

CTPYYHOT KaJipa IpeACTaBbajy MPEeayCciIoB 3a epUKacaH KPUBUYHHU MOCTYIIAK.

JaBHU Tyxunan nokpehe ucrpary npoTHB JIUIIA 3a KOj€ OCTOje OCHOBH CYMbE J1a
j€ YYMHWIO KPUBUYHO JIEJI0, KA0 U MPOTHB HEMO3HATOT YYMHHUOIA KaJa MOCTOj€ OCHOBU
CYMIbE J1a j€ YUMECHO KPUBUYHO J1e0. Kpo3 uctpary ce mpukyIbajy 10Ka3H U Mojaiu
koju he omoryhutu na ce omnyuu ga nu he ce moauhu ONTYKHUIA WIH OOYCTaBUTH
MOCTYTIAK, JOKa3H KOjU Cy HEONXOTHH Ja OM ce yTBPAWO UIACHTUTET YUYMHHUOLA, JOKa3H
3a KOje MOCTOjU OMacHOCT Ja ce Hehe MohM MOHOBUTH Ha TJIaBHOM INpeTpecy U Jp.

AOKa3u y CKJIaay ca SEIKOHOM.135

Hcrpara ce MOXe OTBOPUTH M BOJUTH IO CBAKOM KPHBHYHOM eIy Kaja je
YVYUHUJIAI] HEMO3HAT, YKOJIMKO jaBHU TY)KHJIAI] CMaTpa J1a je OTBapame, OJHOCHO Boheme
UCTpare IMEJIMCXOJHO, ¢ 003MpoM Ha TO aa BehuHy panmu jaBHU TyXXWIall MOXE Ja
npeay3mMe W 0e3 oTBapama HCTpare, caMocCTaIHO wind y3 nomoh mnomumuje. Kana
VYUHUJIAI KPUBUYHOT JIeJla TOCTaHe TO3HAT, jaBHH TYyXuiam he oaMax IOMyHUTH
HapeaOy O crhpoBohemy HCTpare ca JMYHHM ToJalliMa OCYMEbUYEHOT M Ca CBUM
OKOJJHOCTHMa Ha OCHOBY KOJUX M TTOCTOj€ OCHOBH CYMHbE JIa je oJipel)eHo nile yunHuan

KpUBUYIHOT L[ena.136

Jlaksie, Ty»KHOCTH | TpaBa KOjUMa JaBHH TYXXHWJIAIl PacIioiaxe, Y BEIUKO] MEPH Cy
CC MPOMCHMHJIA MMPEIIACKOM Ha TYXXWJIAYKKU TUIT UCTpare, a CaMmMM THUM W BCTOBa yjora y

(GYHKIH]JU ONITYXEHA.

,»Majyhu y Buay Aa je u 3a MpeAucTPakHH MOCTYIMAK U 3a MOKPETame HCTpare
MPOIMCAaH WCTH MAaTEPHjaTHU YCIIOB — OCHOBH CYMEbE, HE MOXE CE JIOKYYUTH CMHCAO0
KaJia ¥ 3aIlITO JaBHHU TYXXujall Tpeda 1a Hapenoom (HopMaHO MMOKPEHE UCTpary y clydajy
Jla TOCTOj€é CaMO OCHOBU CYMIb€ O M3BPIIEHOM KPHBHUYHOM JIey W YYHHHUOIY, a

MOTOTOBO KaJl j& YUUHUJIAIL Henosuar.” 1%’

135 3akonmk o kpuBnmuHOM moctynky (,,Cn. rmacamk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 295

136 T'py6au, M. (2014). OTBapame ucTpare npemMa HoBOM 3aKOHMKY O KpMBHYHOM nocTynky Cp6uje, op.cit.,
crp. 228

137 Byphuh, B. (2015). IepcnexTnBa HOBOT MOJeNa KpuBMUHOT ocTynka Cpbuje, op.cit., cTp. 75
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VKOJIHMKO jaBHU TY)KWJIAI] 0A0aI KPUBUYHY [TPHUjaBY, OJHOCHO 00yCTaBH HCTpary
WK OJ[yCTaHE OJ1 KPUBUYHOT TOEHba 10 MOTBpHHBakha ONTYKHHUIIE 38 KPUBHYHO JIENIO 32
KOje Cce TOHHU IO CIY)XOEHO] MyKHOCTH, Iy’)KaH je Ja y POKYy OJ OcaM JaHa O TOME
obaBecTn omrTeheHOr M Jia My YKake€ Ha IpaBO Jia IMOJHECE MPHUTrOBOP HEMOCPEIHO

BUIIIEM jaBHOM TYKHOIY. >

,,Y HOBOM MOJIe]y IOCTYIIKa HCTpara je crporo dopmaiHa ¢aza y K0joj jaBHU
TYXHWJIAI] M3BOJU CBE JOKa3e I0 HEU3MEHEHHM IMPaBUIMMA KoOja Cy BaXKuWia 3a
UCTPAXXHOT CyAMjy. YMECTO Jja c€ OCMHCIHM KOHIEMNIMja HOBOT MOJIeNia UCTpare Koja ou
Onia moBepeHa jaBHOM TYKHOILLy, CyJCKa HCTpara je yKHMHyTa MEXaHWYKOM 3aMEHOM
cy0jekTa koju je mokpehe m copoBOAM — caMO je HCTPaXHH CyAHja 3aMEHEH jaBHUM
TY)KHOLIEM, a TPOIIECHA MpaBWIa O CBPCU U CajpXkajy ucTpare, Te€ 0 (OpMH HCTPAKHUX
panmu ocTana Cy MCTa Kao Ja je McTpara CyAcKa. 3aTo IITO Ce y MCTPa3H M3BOJE CBH
JI0Ka3M 3a KOje Ce ca3Ha, a KaCHHUje ce TH UCTH JO0Ka3u M3BOJE Ha INIABHOM IIpeTepecy, He
MOXeE C€ OYeKHMBATH Aa he ce yBolheme OBaKBE jaBHOTYXKHJIAUKE HCTpare JIOBECTU JIO
yOp3ama TOCTyNKa W H3pHIama NpaBlIe y pPasyMHOM pOKY, IITO je OWO jegaH of
OCHOBHHX LWJbeBa pedopme. Jla Ou ce Taj MJb MOCTUTA0, UCTpary Tpebda YUYMHHUTH
HedopMalTHOM, 4Mja OM cBpxa OMia NPUKYIUbamke J0Ka3a Kako OW jaBHU TYXKHJall
oqtydno xohe nu mojguhu onTyxOy, a €BEHTyaaHO H3BOheme J0Ka3a KOjU He TpIe

OJTarame MOBEPUTH CYU]H 3a MPETXOJHH HOoCTymaK.” 13

YKONMUKO ce y3Me y 003Up YCTaBHH T0JIOKA] JaBHOT TY>KUJIAIITBA, Y CMUCIY J1a
JaBHOT TyXKHoIla, Ha mpeanor Bmane, 6upa HapoaHa ckynimiThHa, Kao M YME-EHUIA Ja
ynanoBe JlpkaBHor Beha Tyxkumama Oupa Hapomna ckymmiTuHa, jacHO je na ce
CaMOCTAJTHOCT TYKWJIAIITBA JOBOAM y THUTame. Jlakie, TyXWiamTBO je YCTaBOM
MOTYHELEHO M3BPIIHO] BJIACTH, a ca JAPYyre CTpaHe KPUBHYHU MOCTYIIAK je ypeheH Tako aa
Ce Ha TYXHWJAIITBO TMpeHoce oBjiamhema HE3aBHCHOT CYJCKOT OpraHa, OJHOCHO
UCTPaXXHOT Cy/AMje, Ma Ce Ha OBaj HAa4YMH JOBOJAM y NHUTame cama O00jeKTHMBHOCT
KPUBHYHOT ITOCTYIIKA, a TIPe CBEra UCTpare ¢ 003UPOM Ha YJIOTY jaBHOT Tyxkuora. Ocum

OBOTa, TPAJULMOHAIHU MOJEJ ca MPEKOMEPHUM IIEHTPAIM3MOM U XHjepapXujoM, KOju

138 3akonmk o kpuBmuHOM mocTynky (,,Ci. rmacmux PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 51.

139 ‘Byphuh, B. (2015). [lepcnekTuBa HOBOr Mozena kpuBudHor noctynka Cpouje, Hayka, 6es6ednocm,
noauyuja, Boi. 20, 6p. 2, ctp. 92.
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OJUTMKYj€ OpraHu3alli]y TYXHWJIALITBa, CIIyTaBa MpujarohaBame HOBOj MPOLIECHO] Y031
JaBHOT TYXHOILIa, KA0 M JIEJIOTBOPHO M3BpLIABaHk-€ CBUX 3a/laTaka KOjUMa jaBHU TY>KHJIAI

Tpeba na oarosopu. 14

Kana je peu o omreheHom, OH ce y KPHUBHYHOM IIOCTYNKY MOXXE JaBHTH Kao
oBramheHyn TyXuWnarn, y CBOJCTBY CYICHAMjapHOT WM IpHUBaTHOT Tyxkuoua. Kao
CYNCHUAMjapHU TY)XKWJIAIl Y KPUBUYHOM IIOCTYNKY omTeheHn ce Moke jaBUTH Kazua ce
panyu O KpUBHYHMM JleTUMa 3a KOja Cc€ TOHH IO CIIy)KOCHOj AY)KHOCTH, alld j& jaBHH
TYXKUJIALl OJyCTao oJ ONTyxOe mociie MoTBphUBama ONTYXHHUIIE YKOIMKO CE€ Pagu O
PEIOBHOM KPHBHYHOM IIOCTYIIKY, WM YKOJUKO CE€ PaJl O CyMapHOM IIOCTYIIKY, ITOCJIE
3aKa3uBama IJIABHOT Tperepeca. Jlakiie, Mako ce jaBHU TYXHJall PYKOBOAM HA4eIOM
ounmjenHOCTH U JlerajuTeTa y BpIIekhY (PYHKIMje KPUBHYHOT TOBEHa U UMa TYKHOCT
Jla TIOKpeHe KPUBHYHU IMOCTYIAK yBEK KaJa C€ 3a TO HCIIyHE 3aKOHCKH YCJIOBH, WIAK,
MOXe€ C€ JOTOJUTH J1a IPWJIMKOM OIICHE Ja JH IOCTOjH JOBOJHHO JI0Ka3a O U3BPILICHY
KPUBHYHOT JIeJia 3a KOje ce TOHM MO CIyXO€HOj Ty)KHOCTH Off CTpaHe oapeleHor nuua,
JaBHU TYXHJIAI] TOTPEIIM WM ca HAMEPOM HE Mpeay3Me KPUBHYHO TOHEHE, M YIPABO
300r Tora je mpeaBuhena moryhHocT aa ce omreheHu MojaBu y KpUBHYHOM IOCTYIKY Y
CBOJCTBY OBJIaINEHOr TYXKHOLA, YMECTO JAaBHOI TY)XHOIA, M 00aBJba (YHKUHU]Y
KPUBUYHOI TOHBCHA. YKOJIUKO Ce paad O KPUBMYHHMM JlelIMMa 3a Koja Ce TOHU IO
MIPUBATHO] TYkOu, omrehenu he Taga y mocTynky MMaTu CBOJCTBO MPUBATHOT TYKHOLA.
Jlakie, pagy ce O TaKBUM KPUBHYHUM JIelTUMa TJ€ KPUBHYHO TOHEHE 32 HUXOBO
U3BpIIECHE 3aBUCH O] BoJbe omTeheHor. Y Tom cmucay, omrTeheHM Kao NpUBaTHU
TYKWJIall je TOTIYHO caMocTajaH M cl1000/aH, U CBe J0 OKOHYama IJIaBHOI IpeTpeca

MOKEC O0AYyCTaTu O KPUBUYHOT rorbeH)a.lAl

Jlakie, y 3aBUCHOCTH Ja JM C€ pajud O KPHUBHYHOM JIENly 3a KOje ce€ TOHM IO
CITy>KO€HOj AY>KHOCTU WJIM TIO MPUBATHO] TY>KOH, omITeheHn ce MOXe y MOCTYIKY jaBUTH

y CBOjCTBy Cyl'ICI/I)II/IjapHOT HWJIM NPUBATHOI' TYXXHWOILla U Ha Taj HA4YUH OWUTH HOCHIal

(GyHKIMj€ ONTYKEHha y MOCTYIKY.

140 Ynuh, T. (2012). Tlonoxkaj jaeHor Tyxkuoua npema HosoM 3KIT Penybnuxe Cpouje, Caspemene
meHnOeHyuje Kpusuunoe npoyecroz npaea y CpoOuju u pecuoHAaIHA KPUSUYHONPOUECHA 3AKOHOOA8CMEA
(nopmamusnu u npakmuunu acnekmu), Mucuja OEBC y Cpowuju, ctp. 64

141 ‘Byphuh, B. (2014). Kpusuurno npoyecro npaso — onwmu deo, op. cit, crp. 169-177
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IIpenycnoB 3a cTHLIamke CBOJCTBA IMPUBATHOI TY)KUOLA JECTe YMECHULA /1a j& TO
aune omreheHo M3BpLIEHUM KpuUBHYHMM nenoM. [Ipema Tome, omreheHu je oBuUM
cllyyajeBUMa OBJIAINEHH TYXKWIAll U CTpaHKa HACYNPOT OKPHUBJHEHOT KOjH MpEACTaBIba
Ipyry crpanky. Mehyrum, 3a mojenuHa kpuBHYHa Jena onapeheHo je ma mako ce 3a
BUXOBO H3BPIICHE TOHH 110 CIY)XOCHO] JY)KHOCTH, IOTpeOHAa je WHHUIMjaTHBa
omreheHor Kako OM jaBHM TYyXKWIall MOrao Jia 3a 3axTeBa IOKPETAamhe KPUBUYHOT
MOCTYNKa. Y OBUM CIIy4ajeBuMa, JIMIE MpeMa KOME jeé H3BPIICHO KPUBHYHO IO,
oqHocHO omTeheHn, uMa CBOJCTBO OMITENEHOr ca MPEAJIOTOM 32 KPUBUYHO TOHEHHE.
[TonHomemeM KpUBUYHE NpPHUjaBe WIM MPEAora 3a OCTBApUBAKE MMOBHUHCKOIPABHOT
3aXT€Ba y KPUBHUYHOM IIOCTYNKY, NPETIOCTaB/ba CE€ U HMCTOBPEMEHO IOHOIICHE
npeuiora 3a KPUBHUYHO TOmEHme o crpaHe omrehenor. OmreheHn Hema CBOjCTBO
TY>KHOILIa, OTHOCHO HHj€ CTPAaHKA Yy MOCTYIKY YKOJHMKO CE paJu O KpUBHYHUM JeTrMa 32
KOja ce TOHHM Mo npeaiiory omreheHor, Beh je oH camo mocebaH npoiecHu cy0jekT, 6e3
upjer mpemora Hehe MOhM HE 10 KPUBMYHOI romema. 2 [Ipema TOMe, YKOIMKO je
omreheHn y KPHUBHYHOM IIOCTYNKY caMO IMoce0aH TMpOLECHH CyOjeKT, OH HE BpIIH

GyHKIH]y ONTYXema, Beh TO YNHH jaBHU TYKUJIALL.

Kana je peu o ckpaheHOM KpUBHYHOM HOCTYIKY, JaBHU TY>KUJIAll MOKE OAYCTaTH
0]l KpUBHUYHOT TOBEHa 10 oApehuBama IiIaBHOI IpeTpeca WIKM POYUINTA 33 M3PULIAEkE
KpUBHUYHE CaHKIIM]je, a OJl ONTYkK0e MOXKe oJycTaTu o oApehuBama ma 10 3aBpIIETKA
TJIABHOT IIpeTpeca WM pOYUIITA 33 U3pHUIake KPUBUYHE CaHKIM]je, a olITeheH! y OBOM
cllyyajy UMa IpaBO MPHUTrOBOpa HEMOCPEIHO BHILIEM jJaBHOM TYXHOILY, OJHOCHO MPaBoO
npey3uMama KPUBUYHOI TOWEHa, Ha HAUYMH Kako je mpeaBuheHO W 3a penoBaH

nocrymnak.**

[Ipe onpehuBama riaBHOr mperpeca y cKkpaheHOM TMOCTYIKY 3a KpUBHYHA Jela
KOja ce TOHEe MO MpHUBAaTHO] TYXOW, cyauja he mNo3BaTH MNPHUBATHOT TYKUOLA U
OKpuBJbeHOT Ja onpeheHor mana o)y y cyn kako OM uX ymno3Hao ca moryhsomhy
ynyhuBama Ha TIOCTyNakK Meaujanuje. YKOIMKO Y TOCTYNKY Meaujanuje gohe 1o

U3MUPECHA MPUBATHOI TY)KHMOLA MU OKPHUBJBCHOI, KA0 M HaMHPCHAa MWMOBHHCKOIIPABHOT

142 Byphuh, B. (2014). Kpusuuro npoyecro npago — onwmu 0eo, op. cit, crp. 169-177
143 3akonmk o kpuBmuHOM mocTynky (,,Ci. rmacmuk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 497.
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3axTeBa, NMPUBaTHA Ty)k0a he ce cMaTpaTu MOBYYEeHOM U cynuja he JOHETH pelieme O
on0ujamy MpUBAaTHE TY)X0e, a y CiIydajy HEYCIICITHOT OKOHYama MOCTYIKa MEIujaluje,
cymuja he mo mpujemy oOaBemITela 0 TOME OJPEANTH TJIaBHU MpeTpec. AKO NMPUBATHU
TY>KWJIAIl ¥ OKPUBJbEHU HE MPHUXBATE MOCTYIAK MeAMjanuje, cyauja he y3etu usjaBe of
BUX U [03BATH UX JIa CTaBe CBOje MPEJIore y Morieay NprudaBibama J10Ka3a, MpH 4eMy
MOpajy O3HAa4YHMTH KOje OM Ce YMIbEHHIIC MMaje JO0Ka3aTH W KOJUM O]l MPEIUIOKECHUX
nokaza.*** | Ilums oBe ycTaHoBe jecTe Taj Ja ce MHPEHEM IOKYIIajy HOPMAaIu30BaTH
oxHOCH n3Mel)y OKpHBJBEHOT U MPUBATHOT TYXKHOIA. THMe ce MOCTHKE MHUPHO PEILICHE
criopa; npenynpelyje ce KacHUje BpIICHE HOBUX KPUBHUYHUX jeiia u3Mel)y HCTUX JIHIIA;
pactepehyje ce KpUBUYHM CyJ O] mpecyhuBama jeAHOr Opoja KPpUBHUYHUX Jelia Koja ce

TrOHE 110 HPUBATHO] TyxkOm.” 14

Jlakne, y 3aBHCHOCTH Jla JIM CE paJd O jaBHOM TYXKHOIly, OIITEeheHOM Kao
TY>KHUOIYy WM MIPUBATHOM TY>KHOIYy K20 OBJIAITNEHOM TYXXHOILY Y KPpUBUYHOM IOCTYIIKY,
3aBHCE U MIpaBa U Iy>KHOCTH KOjUMa Ce pacrnoiiaxe y GyHKIUjU ONTYKEHha, OHOCHO KOja

Y YMHE CaMO OCTBapHBame (PYHKIM]jE ONTYXKEHA.

3.3. OkpuUB/bEHH U HET0B OPaHMJIALl KA0 HOCHOUM (PyHKIHje on0paHe

[IpaBo okpuBJbE€HOr Ha OpaHMOIlA Y KPUBHYHOM IOCTYIKY KpO3 HCTOPH]Y C€
MEmaJlo, Tj. OKPUBJHEHU HMj€ YBEK pacrioyiarao OBUM IpaBoM. To je 3aBUCHIIO, Ipe CBera,
O]l TUIa KPUBHYHOIpOIlECHE (opMe KOja ce MpHUMEHHUBANA, OAHOCHO O] JPYIITBEHUX

OKOJIHOCTH, TI0JI0Kaja U CTaTyca OKPUBJHEHOT, lBETOBUX MaTEpHUjaTHUX MOTYNHOCTH U CII.

Onnoc n3mMely npaBa v TyKHOCTH OKPHUBJbEHOT oJipel)yje ’eroB mpaBHU MOJI0XKA]
y KpuBHYHOM TocTynky. Ca jemHe crTpaHe, MpaBa Koja MPUIANA]y OKPHUBJHEHOM
NeUHUITY Ta Kao MPOIECHOT Cy0jeKTa, MOK ra, ca JIpyre cTpaHe, yTBpleHe AyKHOCTH

YyiHe 00j€KTOM KPUBUYHOT TIOCTYIIKA, a YIIPaBO U3 HaYMHA Ha KOjH j€ PeryJincaH MpaBHU

144 3akonmk o kpusmuHOM moctynky (,,Cn. rmacmux PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 505.

145 Bpkuh, C.C. (2013). Hosure y perymucamy ckpahenor nocrynka y 3KIT Cp6uje uz 2011. romune,
36opnux paoosa Ilpasnoe ¢paxynmema, Hosu Cao, Bon. 47, 6p. 2, crp. 240.
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nonomaj OKPHBJBCHOT Y KPUBUYHOT IIOCTYIIKY ITPOU3HUJIa3KU CTCIICH IMOJIMTUYKE U IIPABHE

KyAType jemuHor apymrsa. 4

@dynkiuja oxlOpane, nakie, JUPEKTHO 3aBUCH OJ IpaBa U AY)KHOCTH KOjUMa

OKPHBJHCHH PaCIOJaXe y MOCTYNKY U ojpel)yjy HAauuH HEHOT OCTBAPHUBAHA.

[Ipema 3aKOHUKY O KPUBUYHOM MOCTYIIKY, OKPUBJbEHH j€ JIUIE MPOTHB KOTa je
MOAWTHYTA ONTY)KHHIIA KOja JOII HHje MOTBphEeHa, WIK MIPOTUB KOTa j& MOJHET ONTYKHU
MpeJior, OJHOCHO MpUBaTHA TYyK0a WIM TPEUIOr 3a H3pHIamke Mepe 0e30eqHOCTH
00aBe3HOT TCHUXMjaTPUjCKOT JIEUCHAa, a TJIAaBHU NPETPEC WM POYMINTE 32 HU3PHUIIAmE
KPUBUYHE CaHKIMje jOIl yBEeK HUje onapeheHo, nakie, u3pa3 OKPUBIBEHU CIYXKH Kao

OIIIITH HAa3UB 3a OCYMEBHYCHOI', OKPHUBJBCHOT', OIITYKCHOT U OC}’I’_)CHOI".]'47

@OyHKIMja ox0paHe CYIITHHCKH MPEACTaBIba CTPAHAYKy (QYHKIH]Y Y KPUBUIHOM
MOCTYIIKY KOjy BPIIU OKPUBJHEHH, AJIM MY y OCTBApHBamkYy OBE (DYHKIIHjE€ MOXKE IIOMaraTH
Opanmnan. DyHKIMja ONTYyKeHa U (PYHKIHMja oAOpaHE Cy Yy IOCTYNKY Yy MoceOHOM

y33.jaMHOM OoHOCY, Ca ,Z[I/IjaMeTpaJIHO Pa3JIMIUTUM HUIJbCBUMA.

[IpaBo Ha oxbOpany je, Mo MpaBUiTy, YTBPHEHO M 3aMITHNCHO HAJBUIIUM IPABHUM
aKTOM CBake 3eMJbe, a OCTBAPUBAKE OBOT IpaBa, OJHOCHO Bplewke (PyHKIHje ondpaHe
pe3anu3yje ce Kpo3 HU3 3aKOHOM ypeheHUX MpOLeCHUX paamu. Y TOM CMHUCIY, U YCTaB
Peny6nuke Cp6uje rapanTyje n1a ,,CBaKO KO jé OKPUBJbEH 32 KPUBUYHO AEI0, a TOCTYIaH
je cyay, iMa MpaBo Jia My Ce CYAH y BberOBOM MPUCYCTBY U HE MOXKE OUTH KaXHEH, aKO

My HHje oMmoryheno fa Oyze caciymaH u 1a ce opanu.”4

CBe paame y MOCTYNKY, KOj€ OKPUBJBEHH MOXE HpPEIy3UMaTH y CBOjY KOPHCT,
opnaimheH je M BWEroB OpaHWIal Ja HpeAay3uMma, U3 yera NpoM3mia3u Ja Cy Ipasa
OKPUBJBEHOT U IIpaBa OpaHUOLla HEPACKUIMBO BE3aHa U Ka0 TaKBa c€ MOpajy ocMaTpaTH

3ajeqHO Kao mpaBa oxbpane. ¥ Ca mpyre cTpaHe, W camMO NPaBO OKPHBIGEHOT Ha

146 Tpy6au, M. (2006). [IpaBHH 1M0JI0%aj OKPHBJLEHOT Y KDUBMYHOM TOCTYTIKY Y CBETITY Ojuyka EBpornckor
cyna 3a JbyjcKa npasa, 36opHuk padosa Ilpasnoe paxyimema y Hosom Cady, 3/2005, Hosu Cag, ctp. 23.
147 3akonmk o kpusmunoMm mnoctynky (,,Cn. rmacmuk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 2.

148 ycras Perry6mnuxe Cpbuje (,,Cit. tnacaux PC”, 6p. 98/2006), ui. 33, cr. 4

149 Tunrop, J. (2012). Bpanunan kao cybjekt peopMUcaHOr KpMBMYHOT nocTynka, ¥V: XLIX CapeToBame
Cprickor  yapyxema 3a KpPHUBUYHONPABHY TEOPHjy U Ipakcy, Axkmyenna numara KpUGUYHO2
3aKOHO0ABCMBA (HOPMAMUBHU U NPAKMUYHY acnekm), 3naTnoop, CpIricKo yApyKeme 32 KpUBUYHOIIPABHY
TeopHjy U npakcy, beorpan, crp. 244.
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OpaHuolla TpeacTaB/ba 3HA4YajaH CErMEHT IpaBa Ha OJ0paHy, jep OKPUBJBCHH, IO
NpaBuily, HE MOCENyje CTPydYHA 3Hama Koja MpEJICTaBibajy MPEIyCIOB 32 OCTBAPUBAEC
CBOjUX MpaBa y MOCTYIKY, 0e3 030upa MITO MOCTOju 00aBe3a oApeheHuX opraHa ga My

BehMHy OBUX IpaBa mpeaoye.

VunyhuBame OKpHUBIEEHOT O MpaBHMa Koja Cy My 3arapaHoBaHa y IOCTYIKY OJ
CTpaHe OpraHa IOCTYIIKa, Kao M MOIITOBAakE OBHUX IPaBa M HETOBUX JIMYHUX H JbYICKUX
IpaBa yOIILTe, 0] U3Y3€THOT j€ 3Hadaja 3a caM IOCTYIaK, ¥ TO HE caMO 3a TOK ITOCTYIIKa,
HETO U 3a PEJIEBAaHTHOCT U 3aKOHUTOCT caMe OJUTyKe Kojy he cyn noneru. Jlakie, o6aBe3a
je cyna ga y cBakoj (a3um moCTynmka MMa y BHIY Ja j€ OKpPUBJbEHM 3amTuheH

MIPpETIIOCTABKOM HEBHMHOCTH CBC A0 IIPABHOCHAXKHOT' OKOHYaba HOCTyrIKa.]'SO

be3 mpermocraBke HEBMHOCTH OKPHBJBCHH OHM 3HAYajHO TEXKE BPIIMO CBOjY
¢byHkuujy onbpane, a cama e(pUKacHOCT W MPAaBUYHOCT KPUBUYHUX IOCTYyIaka Ou Owmia

AOBCJICHA Yy INUTAKC.

,,OCHOBHO IpPaBO OKPHUBJHEHOT y CaBPEMEHOM KPHBHUYHOM TIOCTYIIKY jecTe
HEroBo IpaBo Ha oa0paHy. OKpHUBJBEHM MMa IpaBoO Ja ce OpaHH caM WM Y3 CTPYUHY
nomoh OpaHmoIa, Kora cam uszabepe u3 pena agsokara. [IpaBo Ha oxbpaHy je camo u
UCKJbYYMBO IPaBO, a OHO C€ HUKaja HE MOXKe TpaHC(HOpMHUCATH Y AYKHOCT, IITO 3HAYH
Jla je OKpUBJHEHU MOTITYHO cliobogaH y u300p naa au he ce akTUBHO OpaHUTH WM he ce
OTIPENICIUTH 3a TIOTIYHY TIPOLECHY HEAKTHBHOCT (IITO C€ J>KaproHCKM O3Ha4yaBa
Kao ,,010paHa hyrtameM” a ycTBapu MpecTaB/ba H30CTaHAK aKTUBHE O7I0paHe), a Kaja ce
OpaHH, OH caM ci1000HO OKMpa Ha4uMH U mpasall cBoje oabpane. [IpaBo Ha onOpaHy, Kao
OCHOBHO M CJIO’KE€HO TMPaBO OKPUBJbEHOT, 00yXBaTa HEKOJIUKO MOjJEJMHUX IpaBa, uuja je
OCHOBHA KapaKTEpPHUCTHKA J1a Cy UCKJbYUUBO y QYHKIMJH 0J10paHe OKPUBJHEHOT, OJJHOCHO

CITy’Ke jauarby BeroBOT MOJI0Kaja y KPUBHYHOM MOCTYTIKY.” 121

IIpema TOMe, HauMH OcTBapHBama (yHKIMje oaOpaHe, OJHOCHO peanu3aluje
onOpaHe, He CME ce CXBaTaTH Ha IITETy OKPHBJHEHOT, 0e3 003upa Ja 1 ce OKPUBJHEHH

OJITy4HO HAa CaMOCTAJIHY OJ0paHy WU y3 moMoh CTpydHOTr OpaHHoOIa, Kao U Ja JH ce

150 BpxoBHu KacaumuoHu cyj, IIpMpydHMK 3a pajl Cyauja y KPMBMYHOj MaTepuju — JOCTYIHO Ha:
http://www.vk.sud.rs/sites/default/files/attachments/prirucnik%20za%?20rad%20sudija%20u%20krivicnoj%
20materiji.pdf (10.02.2017.)

B Mkymuh, M. (2015). Kpueuuno npoyecno npaso, Yuusepsuter y beorpany, Ilpasru daxymnrer,
Beorpan, ctp. 127.
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OpaHM aKTMBHO WJIM HEAKTUBHO - ,hyramem”. Jlakie, kako je Beh pedyeHo, mpaBo Ha
o0paHy M HauWH peain3alje oJ0paHe MpelCTaB/ba UCKIbYYHBO MPABO OKPHUBJHEHOT, a

HHUKAKO U JY>KHOCT.

3Hayaj mpaBa Ha on0paHy W omoryhaBame YCIIEIIHOT OCTBapHBama OBOT IpaBa
Tpeba ce mocMarpaty ¥ Kpo3 ONIINTH WHTEPEC, a He CaMO Kao MHTEPEC OKPUBJHEHOT, jep
rapaHTOBambEM M OCTBApHUBAEM IpaBa Ha OAO0paHy, OJJHOCHO CBHX IPOIECHUX DPAJHH
Koje omoryhaBajy peanu3oBame (QyHKIMje Oa0paHe, MOMPUHOCH C€ U OJOpaHu O]
HEMpPaBWIHUX M HE3aKOHUTHX akarta cyna. Jlakie, u y ciydajeBuMa Kaja je M3BpILCHE
KPUBUYHOT JIeJIa M HMJICHTHTET M3BPIIMOIA TOTIYHO OYMIJICJaH, IMOCTOjU MOTpeda 3a
peanM3oBameM oj0paHe, jep ce Ha Taj HauuMH 00e30ehyje perymapHOCT mpoueaype u
JONMPUHOCH TIOTIYHOM | e(QUKacHHjeM YTBphUBamy UYUIHCHHUYHOT CTama, Kao H

TIPAaBHITHOM OJIMEpaBamy KpUBHUYHE CaHKIHje. >

Wmajyhu oBo y BUAy, 3Ha4aj mpaBa Ha of0OpaHy HE orjieJja ce camo y IOrJeay
JI0Ka3MBamba Ja JIM je OKPUBJBEHU U3BPLIMO OJipel)eHO KpUBUYHO /1€10 WK He, Beh U u'y

MIOTJIETy APYTHX OKOJHOCTHU KOje YyTUYy Ha OIMEpaBamk-¢ KPUBUYHE CAHKITH]E.

Kana je peu o OpaHuoiy, Ba)KHO j€ HAIIOMEHYTH Jia OH jeCTe BPIIWJIAIl JeTHE O
OCHOBHMX TNpOLECHUX (YHKIMja, OJHOCHO (yHKIHUje oj0paHe, alud HUje CTpaHKa y
KPUBUYHOM IOCTYIIKY. JEIMHO OKpUBJbEHM Ipe/ICTaB/ba HOCHOLa (yHKIMje oa0paHe, a

MOJKe€ j€ BPIIUTHA CAMOCTATHO UJTK y3 CTPYYHY IToMoh OpaHuoIia.

,,HOBE TEeHJIeHII1je y CaBPEMEHO] HAyI[i U MPaKCU KPUBUYHO — MPOLIECHOT MpaBa
apUpMUILly PaBHONPABHOCT (YHKIMje OAOpaHE Yy KPHUBUYHOM TOCTYIKY, WLITO C€

JMPEKTHO OJ[pakaBa Ha TO3MIIHjy GpaHHOIa Ka0 HOCHOIA CTpydHe oabpane.” ™

YBohemem MOryhHOCTH J1Ja OCYMIbUYCHH U HETOB OpaHUJIall MPUKYILIHA]y J0Ka3e
WCTIIUTHBAKEM CBEOKA WM TPEy3MMameM NpeIMeTa WIM J0Ka3a Of JIUIa Koja uX
noceayjy, 3ampaBo ce yBoau MoryhHocTt Bolewma moceGHe McTpare Off CTpaHe OJ0paHe.

bpanunany TOKOM KpUBHYHOT IIOCTyNKa TMpyka IpaBHY IOMON OKpPUBJBEHOM, a

152 Bpkuh, C. (2014). Kpusuano npouecHo mpaso I , op.cit., ctp. 186.

153 TIpenesuh, P. (2005). BpaHunal y KpUBHYHOM TOCTYNKY M HOBE TEHJEHIIMjE y CABPEMEHO] HayLlH
KPUBHUYHOT IIpaBa, Y: Hoee menldenyuje y caspemeHoj Hayyu KpusUuHOZ npasa u Hauie KPUBUUHO
3akonooascmeo, XLII penoBHO roqulImbe caBeToBame YpyXKema 3a KPUBUYHO NMPABO M KPUMUHOJIOTH]Y
Cp6uje u Lipue I'ope, 3natudop/beorpan, ctp. 488.
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YCIIENTHOCT OJ0paHe JUPEKTHO 3aBHCU OJI KBAIUTETHO 00aBJbEHE aHAIM3E CaJpPKHHE
CBHUX JIOKa3a Koje OpaHWJIAIl MMa Ha pacroyiaramy. 3Havaj yiore OpaHuona J1oja3u 10
u3paxaja Beh mpu Xammewy Juia, ¢ 003upoM Ha TO Ja OpaHWIIAIl OKPUBIHEHOT MOXKE
TaJa MOYyYUTH O NMpaBUMa Koja My MpUTaAajy, uMajyhu y BUIy 3aKOHCKO opeheme a ce
OKPHUBJbEHH TEK HEITOCPETHO IPEe MPBOT caciyllamka MoydaBa O CBOjUM IpaBUMa, ako U O
MpaBy Ja MOke u3abparu OpaHuona koju he nmpucycTBoBaTH caciymamy. Jlakie, Ha OBaj
HAYMH MOXE CE CIPEYHTH Jla OKPUBJHCHH M3HOCHU OfpeheHe MoJaTKe W YHUELEHUIIE KOje

My MOTY HAHETH IITETY, y BpeMeHy u3Mel)y Xamiiema 1 npBor cacilymiama. %

N3 oBora MNpoUu3nUIa3nu Aa o4 TEMCJbHOI' [I0O3HAaBamka CBOjI/IX IIpaBa U yIO3HaBamba

Ca IIpaBuMa paBo’’ BpeMe, 3aBUCH U YCIICITHOCT eanmaun'en aBa Ha OI[6 aHy.
2 b

Jenan o KJby4HHX HeIOCTaTaka 3aKOHMKAa O KPHUBHYHOM IIOCTYIIKY, IOPEN]
MPOTHBYCTABHOCTH TMOJEMHUX 3aKOHCKUX peIllema, NpoOIeMaTHUHE TajHOCTH H
HeoJpeheHor Tpajamba HcTpare, M30CTaHKa JEJOTBOPHOI MEXaHHU3Ma 3a 0J1aroBpeMeHO
U3/IBajarbe HE3aKOHUTHX JI0Ka3a, jecTe U MaprUHaJIM30BaH I10J105Kaj 0J0paHe Kao CTpaHe
y TOCTYNKY TOKOM TyXwWiaduke ucrpare. Mehy mojemunamm mamkaBoctuma 3KII-a y
KOHTEKCTY IpaBa Ha 0JI0paHy, HaJla3u ce u Beh momeHyTa openda KojoMm ce yrBphyje aa
CE OKpPHUBJbEHH IIOy4YaBa O CBHUM IIpaBUMa IIpe NPBOT caclyllamka, a HE Y MOMEHTY

Xa.l'II_I_IeI-bEl.:I'55

OBakKBO pelIeHE je€ CYIPOTHO Y CTaBHO] OJIpe0H KOjOM ce MPOMHCYje Ja Ce JHILY
JUIIEHOM cliobone 0e3 oanyke cyda MMa OIMax CAaoNIITHUTH TPaBO Ja HUINTA HE

u3jaBibyje U 1a He Oyze caciymaHo 6e3 mpucycTsa 6pannonal®.

Ocum oBora, npotuByctaBHe cy u oapende 3KII-a kojuma ce mpomnmcyje na

OKPHUBJHEHHM MMa IPaBO JIa Mpe MPBOT caciyllama 0y/1e 00aBelTeH caMo O ey KOje My

1% Yum6yposuh, Jb., Hunesuh, M. (2014). Bpanunan y Tyxkunaukoj ucrpasu, Y: 360pHHK pamoBa
MeljyHapoaHe HaydHO-CTpy4He KOH(pEpeHuuje, Pasmena meopujckux 3Harod u NpaKmuyiux UCKycmaea
6€3aHUX 30 PAO NO MOOEILY NYHCULAUKE UCIPA2e U KOHYENmy ad8ep3ainos Kpusuuno2 nocmynka, CjeHuua,
Henaptman 3a npaBHe Hayke MHtepHauuonanmHor YuuBepsutera y Hosom Ilazapy, WnrepHannonanHa
aconujanuja kpumuHanucra bama Jlyka, Hosu ITa3ap, ctp. 311-318.

155 3akonmk o kpusmunom moctynky (,,Cn. rmacmux PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 68.

156 Ycrap Peny6iuke Cpowje (,,Car. rnacauk PC”, 6p. 98/2006), . 29.
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C€ CTaBJba Ha TEPET, OAHOCHO U O IMPUPOAH K pPa3jio3umMa 01'ITy>K66157

, Kao u onpende
KojuMa ce ozapelyje 1a ce KpUBUYHU IMOCTYIaK Mmokpehe JoHoIIemeM Hapeaoe o1 cTpaHe

jaBHOT Ty’XMOLIa, TIPOTUB KOje He MOCTOjH HUKAKBO MPAaBHO cpeacTBo.

CamMuM THM HCKJbYY€Ha je OMJIO KakBa CyACKa KOHTPOJAa OCHOBAaHOCTH
MOKpeTama MCTpare, a UCTpara MOXe TpajaTh HeorpanwdeHo nyro. OBe oapende cy y
CYNPOTHOCTH ca YCTaBHHUM ojpendaMa Kojuma ce oxapehyje Ia CBako JIMIIE KOje je
OKpHUBJbEHO 32 KPUBHYHO JIEJI0 UMa TPaBo Ja y Hajkpahem Moryhem poky, Ha je3UKy KOjH
pazyme, Oyne 00aBEemITEHO O MPHPOAU M pa3jo3WMa Jelia 3a KOje Ce TepeTH, Kao u
JI0Ka3uMa MPUKYTJbeHUM TIpoTHB eral®, m ca ompenboM Koja HaBOAM 1a CBAKO MMa
MPaBO Jia HE3aBUCaH, HENPUCTPACaH M 3aKOHOM Beh yCcTaHOBIbEH CyJ, NMPaBUYHO U Y
pasyMHOM pOKY jaBHO paclpaBH M OJJIy4d O HETOBHUM IpaBUMa M o0OaBe3ama,
OCHOBAHOCTH CYMIb€ KOja je Omiia pasJior 3a MOKpeTame MOCTYNKa, Ka0 U O ONTy:KO0ama

IIpOTHUB H,era.lso

Hakne, YcraBoM je yTBpheHO NHpaBO OKpPUBIBEHOT Aa Oyae oOaBemTeH U O
J0Ka3uMa MPUKYIJBEHUM IPOTHB HEra, T€ C€ OBO MPAaBO OHAA HE CME HM30CTaBUTU Yy
3aKOHY, a MOCEOHO aKo ce y3Mme y o03up Ja je yrmo3HaBame ca JOKa3uMa OCHOBHH
MIpeIyclIOB KOHIIUIMpama 0JI0paHe, a Kaja je ped o0 OJTy4HBamby O OCHOBAHOCTH CYMIbE
KOja je pasJior 3a MOKpeTame MOCTYIKa, Y CTaB NpoNnucyje a 0 TOME Mopa J1a OJUTy4dH Cy/,
T€ j€ jaCHO Jla CaMUM THUM HH]€ JI03BOJHEHO 3aKOHOM OJPEIUTU JaBHOT TYXHOIA JIa O
OBOM NHTalmy JIOHOCHU OJUIYKY U TO 0€3 HKakBOI MPaBHOI CPEJICTBAa O KOjeM Ou

OJIITy4HBAO cyz[.161

IIpemMa TOMe, HEONMXOIHO j€ JOCIETHO 3alUTHUTH NMPaBO Ha OAOpaHY y CBAKOM
CErMEHTY wWiIM (a3u IOCTyIKa, y CKJIaAy ca YCTaBOM, a HE CaMO HadeaHOo
KOHKPETH30BaTH M TPYKUTU 3aKOHCKE IIPOLECHE TrapaHlMje M MEXaHu3Me 3a
OCTBapUBam-€ OBOI MPaBa, a OHJA ra Kpo3 IMOjeMHa MpolecHa MpaBuUiIa OrpaHUYaBaTH

HJIK CITyTaBaTH.

157 3akonmk o kpusmunoMm moctynky (,,Ci. rmacmux PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 68.

1%8 1bid, um. 7, 296.

159 ycras Penry6nuxe Cpbuje (,,Cit. rnacaux PC”, 6p. 98/2006), 4. 33, cr. 1.

160 1bid, un. 32.

181 Tunrop, J. (2015). Ocrosnu npobremu 006pane — Anpokarcka komopa Cpbuje, ayTOpPCKM HJIaHIM,
Hay4YHHU paJioBH, TOCTYMHO Ha: https://blog.aks.org.rs/osnovni-problemi-odbrane/ (02.02.2017.)
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VY KOHTEKCTY MpaBa Ha OJ0paHy M caMe€ peajd3aliije OBOT IMpaBa, MOTPEOHO je
uctahu jom Heke MamkaBocTH U HenpaBwiHocTH 3KII-a. C 003upom Ha TO Ja ce yBOIH
MIPUHIUI TajHOCTU MCTpare M Jia ce HUT/IE He JeUHUIIE Ay)KWHA Tpajamba UCTpare, oBaj
7Ie0 KpPUBUYHOT TOCTYIKa IMPAaKTHYHO HE TO3HAje HUKaKBa mpaBa oxadpane. Jlakie,
MOJIaTaK Jia JIM Ce MPOTUB HEKOT JIUIa BOJU UCTpara AOCTYIAH je CaMo Cy.y, TY)KUOIY H
MOJIMIIMjU, 2 ¢ 003UPOM Ha TO Jla je OCTaB/b€HAa M MOTYhHOCT Bohema HcTpare npema
HETMO3HATOM YYHMHHUOILY, CTBOPEH je IPOCTOp TY)KHOIy Jla YUTaBYy HCTpary Boau Oe3
yuyemha OKPHBJBEHOT W HETOBOI OpaHMOLA, Tako MTO he NpeAcTaBUTH Ja je o
UACHTUUKAIM]e YIMHUOIIA JIOIIA0 TEK Ha Kpajy uctpare. OBakBUM ojpeadama Kpiie ce
3aXTEBH IPAaBHE CUTYPHOCTH, MPAaBO Ha IMOINTEHO Cylemwe, MpaBO Ha MPUCTYN Cyay U
NpaBO Ha pa3yMaH POK, jep OKPHBJHEHU KOjU HE 3HA Jia C€ NMPOTUB HEra CIPOBOIU

1icTpara He MOe ocTBapuTH ojpeljeHa cBoja 3arapanTosaHa npasa.®?

VYKonuko ce cariefa JyXHOCT OpaHuoLa Aa oaMax IO NPUKYIUbalky J10Ka3a
obaBecTu Ty)KHOLA Ja je JO0Ka3 MPUKYIHO0, KA0 U JTy’)KHOCT J1a OMOTyhu Ty>Kuoly yBUJ y
MPUKYIUBCHE JI0Ka3€ Mpe 3aBpIIETKa UCTpare, youaBa ce jOII jeJlaH M3BOP YrpOXKaBamba
mpaBa Ha oaOpany. OBa oOaBe3a OpaHWOIla je Yy CYNPOTHOCTH Ca MPETIIOCTABKOM
HEBUHOCTH M MPAaBWIOM Ja je TY)XXWJall Taj KOjU je JyKaH Jia JI0Ka3zyje KpHUBHIlY, a He
on6pana HeBUHOCT. C 003upoM Ha To Ja je OpaHuial o0aBe3aH Jia JOCTAaBU TYKUOLY U
OHa] MaTepHjall KOJu MOK€ KOPUCTUTH TYKWJIALITBY U J1a My je yckpaheHa MmoryhHocT aa
cI000IHO OTy4H Koje he mokasze CyNmpoCTaBUTH JIOKa3uMa TYKWJIAIITBA HAa TJIABHOM
nperpecy, on0paHa ce JuIlaBa MOIYhHOCTH OCMHILbaBamka OMIIO KaKBE CTpaTervje y
peanu3zanuju ogopaHe, a HOCEOHO ako ce y3Me y 003Up JYXKHOCT oJ0paHe Aa MpPeasioKu
CBE JI0Ka3€e joUI Ha MPUIIPEMHOM POUHMLITY, JaCHO j€ Ja C€ Ha OBaj] HAYUH YIpokKaBa MpaBo

OKPHBILEHOT J1a ce OpaHHM HA HAYMH KOjH CMAaTpa HAjIIOBOJGHUjIM. 103

VY morneay mpouecHUX rapaHlidja 3a OCTBapeme yjore OpaHHONA Yy TYXKUJIAuKoj
UCTpa3u, UCTHUE ce ojpenda Koja yckpahyje MmoryhHocT og0paHu a MpHUKYIJba JOKase,
Beh oHa Moke camo fa peay3uma Mepe 3a 006e30eheme 10ka3a u ga MPeIIoKH TYKUOITY

J1a OBe JIOKa3He pajme crposese. [locTaBiba ce MUTamke Ha KOjU HAUYWMH OpaHMIaIl Ja

162 Tunrop, J. (2015). OcHoBHM mnpoOnemu onbpaHe, OP. Cit. JOCTYNHO Ha: JOCTYIIHO Ha:
https://blog.aks.org.rs/osnovni-problemi-odbrane/ (02.02.2017.)
183 1bid.
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OJIpelI1 U YCMEPH CBOj€ aKTHBHOCTH Yy TPAaBIly NPUKYIUbaka J[0Ka3a y KOPHCT CBOT
KIIMjeHTa, OJIHOCHO Ja Tpeay3Me OWIIo KakBe pajllibe WIHM CTaBJba MPEAJIOre, ako Hema
YBUJ y CHHCE MpeaMera M OHeMOoryheH je Ja mpaTH HUCTpary IpPHCYCTBOBAHEM
cripoBohewy MOKa3HUX pajmu. Jlakie, orpaHMYaBamkeM MpaBa oJ0paHe Ha OBaj HAYMH,
HapylaBa ce MPHHIUI jeHAKOCTH OPYXja M MPUHIUI NMPAaBUYHOCTH mocTynka. Ocum
oBora, OpaHHOIly je yckpaheHo mpaBO Ha TPUTOBOpP 300T HEIO3BOJHECHOT IHTAHA,
OJTHOCHO HHJj€ TIPOIMHUCAHO MPABHO CPEICTBO KOJHM C€ OpaHMOIly OCTaBJhba MOTyhHOCT Aa
y CYJIHHIU OJIATOBPEMEHO OJIpearyje u Clipedu NOBpe/y IpaBa OKPUBJLEHOT KOja Ce YNHH
HAYMHOM TOCTaBJbamkha OApeheHOT MUTama, a jacHO je Ja YHOILICHEe MpuMende Ha Kpajy
3allMCHUKA HUje JIOBOJHHO JENOTBOpHO. be3 mocrojama oarorapajyher mpoiecHor
CpelcTBa KOjuM Oum OpaHWIAll MOrao Ja OJrOBOpPH Ha YOYEHY IMOBpedy, OUTHO ce

HapyIIaBa J0IPHHOC GpaHKoNa y cpoBol)ery 3aKOHHTOT M HPaBHYHOT MOoCTyrKa. %4

,,[IpeTrocraBka HEBUHOCTH YCTAaHOBJbEHA Y KOPUCT OKPUBJHEHOT IMPETBapa ce y
MPETIOCTAaBKY KPHBHIIE, OJJararbeM IIpaBa OKPHBJBCHOT M HHCTOBOI OpaHHMOIlAa Ha
pa3marpame crmca M pasriieflalbe MpeaMeTa KOju KOjU CIy)Ke Kao J0Ka3, ald |
OJUlarabeM IIpaBa Ha OCUTYpame JIOBOJGHO BpeMEHa W MOTyhHOCTH 3a NpHUIpeMy

on6pane. Hamehe ce muTame: uMa 11 016paHa MPUCTYI MPOLECHOj MpaBau U kaga?”1%®

VYxkomuko ce y3me y o03up na y 3KII-y He mocroje HOpME KOje TPOMUCY]Y
KOHKPETHE MPOIIECHE KOHCEKBEHIIE y ClIydajy TOBpeie mpaBa ox0paHe, Moxke ce pehu na

0Baj 3aK0H He 00e36ehyje jeTHaKOCT OpyKja HUTH YCIIOBE 3a (hep U IpaBHdHO cyheme. 16

IIpema Tome, jacHO je na ce yTBphHBame oipeheHMX Hayela U TrapaHTOBAHE
IIpaBa HE MOXKE 3aBPLIMTU Ha CaMoj MpoKJIamaluju, Beh je HEOmXOAHO YCHOCTaBUTH
MEXaHM3ME 3a IHUXOBO OCTBapUBamke KOjU he 3anmcta e(pEeKTUBHO U JIONPUHETH

peanuzanuju Gep u npaBUYHOT cyhema.

164 Bume o mpo6nemuma oxbpane y: Tuntop, J. (2015). Ocnosnu npobnemu odbpane — AnBoxaTcka
koMopa CpOuje, ayTOpCKM 4YNaHIW, HAy4YHH paJoBH, JOCTymHO Ha: https://blog.aks.org.rs/osnovni-
problemi-odbrane/ (02.02.2017.)

165 Mamyna, B.I1. (2016). O mpaBy Ha 006e36eljeme TOBOJBHO BpeMeHa 3a Hpuipemy oxdpane, I1acHux
Aosoxamcke komope Bojeooune — yuaconuc 3a npasny meopujy u npaxcy, op. 1, ctp. 6.

166 Tuntop, J. (2013). Bpanunan u Hoa pemema y 3KII, V: TleaeceTo peloBHO TOAMIILE CABETOBAME
Ynpyxemwa, Hosa pewersa y kasnenom sakonooascmay Cpouje u muxosa npakmuina npumend, 3natuoop,
Cpricko ynpyxeme 3a KpHBUYHOIIPAaBHY TEOpHjy U npakcy, beorpan, ctp. 170.
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Hamehe ce morpeba ga ce onbOpanum o00e30ene ETOTBOPHU IPOLIECHH
MHCTPYMEHTH W MEXaHWU3MH 3a OCTBapHBam-C¢ M 3alITHTY IpaBa M o0aBe3a KpoO3 jacHO,
MOTIIYHO W TMPELUU3HO 3aKOHCKO JAepuHHCame, Kako OM ce 00e30enmino aecienHo

TIOINTOBaM-E HaYeNa jeAHAKOCTH OPY’Kja, alld ¥ HauesIa IIPaBUYHOCTH ToCTymKa, 1o’

OBo cy camo Heke oa MamkaBoctu 3KII-a y morneny mpaBa Ha onOpaHy u
OCTBapHUBama OBOT IIpaBa, a CAMUM TUM U Y OJHOCY Ha OCTBapuBame (QyHKIMje o0paHe
y KPUBUYHOM TIOCTYNKY, a ¢ O03UPOM Ha TO Jia Cy Y TCOPHjU, Il U y MPAKCH, OBE
HEMpaBWJIHOCTH Beh mperno3Hare u Ja cy cTBopuie oapehene mpodieme, octaje camo 1a
Bpeme nokaxe na i he Heke HoBe u3meHe 3KII-a Outu ycmepene ympaBo Ha HUXOBO

OTKJIalkalkhe, IITO OM CBaKaKko OHJI0 IIOKCJbHO, aJIM 1 HCOIIXOJHO.

187 Tunrop, J. (2014). OnbGpana Kao cTpaHa y MOCTYNKy Yy TyXHWJadukoj uctpasu (amaimsza Hosor 3KIT

Cpbuje), op.cit., cTp. 262.
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4. 10JAM U BPCTE OABPAHE OKPUB/BEHOTI'

[TpaBo Ha oxOpaHy HpeacTaBba jeaHo o1 GyHIAMEHTAIHUX MPaBa OKPUBIHEHOT Y
KPUBUYHOM TIOCTYIIKY, a 0JI0paHa OKPUBJHEHOT j€ CAYMIbeHA O HH3a MPOICCHUX PaIbH
KOje MMajy 3a IuJb nmodujame onTyxoOe. ['apanToBaHo MehyHApOIHUM TOKYMEHTHMA H,
[0 MpPaBWy, HAjBUIIMM IPABHUM aKTOM CBaKe Ap)KaBe, MPaBO Ha OJ0paHy, OTHOCHO
HAYWH pealn3allije U OCTBapHUBarba MpaBa Ha 0J0paHy ce MeQHHHUIIE KPO3 YHYTPAIIhe

IIpaBHE MPOIIHCE.

Y TOKy KpHUBHYHOT TOCTYIIKa, OKPHBJHCHOM j€ HEOMXOJHO 00e30equTH jeIHaK
NPOLIECHH TIOJIOKAj Y OJHOCY Ha JPYTY CTPaHKY, OJHOCHO TY)KHOLA, @ OBa jEJIHAKOCT
opy’Kja IpeacTaBJba HajBaXKHU]Y rapaHlujy mpasa Ha oabOpany. Kako Ou ce 06e36enuna
MpPOIIeCHA PABHOIPABHOCT CTpPaHaKa y MOCTYIKY HEOMXOJHO je Ja TOCTOje jeaHaKe
MoryhHOCTH 32 apupMaIyjy CynpoCcTaBJbeHUX Te3a, a aKO C€ OKPHUBJHEHU OrpaHHyaBa y
oCTBapHBamwy oa0OpaHe, Hapyliuhe ce oBa MPOLECHA jeJHAKOCT, a THME M NMPAaBUYHOCT

cyhema.1®8

,,CaMo cTBapame MHCTUTYIIMOHATHOT OKBHpPA 332 M3paKaBambe CYNPOCTaBIHEHOT
CTaBa YMHU OJUTYKY TOHECEHY y MOCTYIIKY BaIHTHOM, JISTUTUMHOM, I ¥ IPAaBUIHOM. Y
TOM KOHTEKCTY, HE3aMEHJbUBA j€ yJIoTa oJ0paHe Kao peakilfje Ha akiu]y JAp’KaBe Koja
HAaCTOjU pealn30BaTH KPUBUYHOINPABHU 3aXTEB 34 KAKHaBambe OKPUBJHEHOT, U IO LIEHY
CYCIeHJIOBamba KEroBUX OCHOBHUX IpaBa. Of0paHa MpeacTaBiba aHTUTE3Y Hamajy, 1a je
CTOra UMaHEeHTHa OKpHuBJEeHOM. OBO mpaBo oMoryhaBa OKpHBJHEHOM JIa C€ CYIPOCTAaBH
HABOJMMA ONTYXO€, U TaKO TMOKYyIa OCIIOPUTH HEeHY YHMCHUYHY M MpaBHY BaJbaHOCT,
HITO Yy Kpajikboj JUHUJH MOXe Pe3ylTupatu ociobahameM OKPHUBIHEHOT O] ONTYyXkO0e, a
HECYMIbMBO JONPHUHOCH MpaBUYHOCTH cyhemwa. CaapKMHCKHM IMOCMAaTpaHo, oa0paHa
MPEJCTaBJba TPOIECHY JENAaTHOCT KOjJOM C€ HEeTHpa HW3BpIICHE KPUBHYHOT JIela,

KpyuBHYHa OJATrOBOPHOCT OKPHBJBCHOT, HOCTOjaI-I)e yCioBa 3a KPHUBUYHO TOBCHE,

188 Knexeruh, C. (2004). [paBo Ha npasuuHo cyheme, 360pnux padoea Ipasnoz gpaxyrmema y Huwy, ctp.
215.
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HOCTOjaHse IMPOLECCHUX IIPCTIIOCTABKH 3a O,Z[BHjaI-Le IIOCTYIIKA, TaKO IITO CC€ OCIIOpaBa

BaJbaHOCT AOKA3HOTI' MaTeijana Ha KOM€ C€ 3aCHHBA T€3a OHTY)K6C.”169

Kao ocHoBHa kpuBHUYHOMNpOIleCHa (YHKIUja, 0J0paHa ce cacToju y oadHujamy
Haraja MCIOJbEHOT Y Ka3HEHOM 3aXTEBY YIIEPCHOM IIPOTHB OKPUBJHCHOT, Tj. By YMHH
HU3 JIeJIaTHOCTH OBJamheHux cyOjekara Koje Cy ycMepeHe Ha IMOoOHujame Ka3HEHOT
3axXTeBa KOjU je calp’KaH y ONTYKHHUIM. Pa3IuunuTH KPUTEPUjyMU MOTY OUTH OCHOB 3a
kinacupukanujy oabpaHe, a mpemMa MPUPOJM OCHOBA 3a MOOHjambe KAa3HCHOT 3aXTEBa,
pasnuKyje ce MarepujaliHa W TpolecHa win QopmanHa oxdpaHa. Y 3aBHCHOCTH O]
y4eCHHUKa MOCTYMKa KOjU BPILK 0J0paHy, MOCTOje Tpu 00JHKa, a TO Cy JTUYHA 0A0paHa,

KOMILIEMEHTapHa 0/10paHa 1 cTpy4Ha oxopana.’’®

OxpuBJbEHH MMa TIPABO OCTBapyje OA0paHy HA HAYMH HA KOJU JKEIHUM, OCUM Y
OHHMM CHUTyalldjaMa Kaja je 3aKOHOM ojnpeheHo apyraumje, a ca Ipyre cTpaHe W caMo
KOHIUMNIUpame ofdpaHe 3aBHCH, Takohe, O BOJbE OKPHUBJHEHOT, 0e3 003upa na ju je

TaKkaB HAYUH Haje(UKACHU]U, OJHOCHO HAjIIOBOJHHU]H 10 OKPUBIHEHOT.

Y ToMm cmmcny, JMYHa onx0paHa IMoOJpa3syMeBa Ja Ce€ OKPHUBJbEHH OpaHU
CaMOCTaJIHO Y KPUBUYHOM IOCTYIIKY, Jakie 0e3 momohu OpaHmona, JOK Kajaa je ped o
CTpY4YHO] OAOpaHU, OKPUBJbEHH j€ IMOBepaBa OpaHMOILy, a KOMIUIEMEHTAapHY OJ0paHy
BpILIe APYru cyOjexTH y moctynky. CTpy4yHa onOpaHa mpeMa CBOjOj MPUPOIU MOXKE ce
KJ1acu(UKOBaTH Ha (aKyJITaTUBHY CTPYYHY 0A0paHy OKPHBJBEHOT U 00aBE3HY CTPYUHY
onOpany okpubsbeHOT. Kama je ped o dakynratuBHO] CTPYy4YHO] OJIOpaHH, OHA
IpeJcTaB/ba OApeheHO NpaBMIIO, OJTHOCHO OKPUBJBEHM YBEK MMa MpPaBO, ald HE U
obaBe3y, na onOpaHy moBepu ojapeheHoMm OpaHMOIly, OJHOCHO Ja caMm wu3zabepe CBOT
OpaHuonia y kpuBHuHOM moctynky. Ca apyre cTpaHe, moctoje oapehenu ciydajeBu 3a
KOj€ je 3aKOHOM TIpeABUNEHO Ja OKPHBJbEHH O0aBE3HO MOpa HMMaTH OpaHHola Yy
KPUBUYHOM TIOCTYNKY, Tj. TNPOMUCAHH Cy pasjo3u MpUMEeHe o0aBe3HE CTpy4He

onbpane.t’t

169 Kuesxesuh, C. (2004). IIpaeo na npasuuno cyheme, 0p. Cit. crp. 220
170 Byphuh, B. (2014). Kpusuurno npoyecto npaso — onwmu deo, op.cit., crp. 198-199.
11 Marujamesuh-O6panosuh, J. (2016). Kpusuuno npoyecto npaso — onumu d0eo, op.cit., crp. 243-244.
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be3 mpaBa Ha OpaHHoOLla, TOTOBO c€ HE OM MOTJIO TOBOPUTU O PABHOMPABHOCTH
CTpaHaka y KpPUBHUYHOM IIOCTYIIKY, jep OKPHBJbEHH, 110 MPaBUITy, HUjE JIUIIE KOje MMa

nmoTpeOHa 3Hama U UCKYCTBA KaJa je Ped O MpaBy.

Bpanwnan y KpUBHYHOM TIOCTYNKY IpYyKa MpPaBHY NMOMON OKPUBJEEHOM KpPO3
KOHIUIIUPake Teoprje oa0paHe Ha OCHOBY PacHoOJIOKUBUX JJ0Ka3a, YHHEHUIIA U CTaBOBA
OKPUBJHEHOT, a caMa KOHIMIHpamke Of0paHe ce MOXKE MEHATH y 3aBUCHOCTH O]l TOKa
MOCTYIKA. Y TOM CMHCIy, KOHIUIIHpame 0A0paHe MpPEeICTaB/ba OCHOB M OKBHP CBHUX
NPOLECHUX pallbu 0A0paHe, T€ je HeH NPEAyCIOB TeMeJbHa aHallM3a PacloIOKUBUX
YUIHCHUIIA U JI0KAa3a Y KOPUCT U Ha IITETy OKPUBJHEHOT, Ka0 U CIIOCOOHOCT MpeaBulama
ucxona nocrtymnka. Cmucao u3Bohema nokaza ogOpaHe 3ampaBo U JeXH y MOTBphuBamy
Teopuje onOpaHe, a OHa ce OOMYHO CACTOJU M3 JIBa €JIEMEHTa, OJHOCHO TpaBHE U
ynmbeHn4He Teopuje. IlpaBHa Teopuja ombpane ce (opmupa Ha MPaBHO-TEOPUjCKUM
acrmeKTUMa M HIIp. MO3UTUBHOIPABHOM peryjucamy ojapeheHor MHCTHTYTa, JOK ce
YUCHUYHA TEOpHja Orjiea y oape)eHUM OKOJTHOCTHMA M YHE-EHHUIIaMa Koje Cy JO0Bele
710 M3BpIICHA KPUBUYHOT JIeNla WM Cy MpaTHiie U3BpIIeHke U ci. Jlakie, pactoioKuBH
JIOKa3u, YUEHECHUIIC U CTABOBU OKPUBJHCHOT Tpeba J1a MOTKperne MpaBHU W YHEHCHHUYHU
acmekT Teopuje ondpane. ,,Teopuja oxOpaHe mpeacTaB/ba pe3MMe OCHOBHUX MPaBHUX
nuTamba M OpaHMOYeBE Bep3uje KpUTHUHOr Jorahaja, Te je NOXKe/bHO Ja Oyne
JEIHOCTaBHA, U y CBAKOM CJIy4ajy JIOTUYHA W TOAO0OJjeHAa YMHCHUYHUM W TPABHUM
OKBHpHMA KOHKPETHOT CiTy4aja. JeaHOM MOCTaBJbEHY TEOpHjy on0paHe, 0e3 o03upa Ha
MOTYhHOCT HEHUX HAKHAJHUX MOJU(UKaIMja, KOPUCHO j€ 3alucaTH, Makap y BHUIY
UHTEpHE CiyxOeHe Oenelrke, Kako OuM ce KacHHje KOPUCTHIIAa Kao BOAWY 3a ojabup
70Ka3a, YBOJHO H3JIarame, IMPHUIPEMY OKPHUBJBEHOT 3a caclyllame, NPUIIPEMYy 3a

HUCIIMTUBAKLEC CBEAOKA, BEIITAKa U CTPYUHUX CABCTHHUKA, 3aBPIIHY Py I/IT)I.”172

Jlaksie, ympaBo OJ KOHLMIIMpama OA0paHe 3aBHCH KOjuM he ce HpolecHUM
CpeACTBUMA U pajilbaMa OKPUBJHEHHU, OJJHOCHO HEroB OpaHMIIall, Y MOCTYNKY CIYXKHUTH, C
TOTa je CIHOCOOHOCT, 3HaWmE€ M HMCKYCTBO OpaHuOIla, Y OBOM CMHCIY, OUTaH (hakTop

YCHENTHOCTH OCTBApUBama O70paHe.

172 Bempancku, B., Ilanuh, b., Hemxosuh, J., Mumuh, B. (2016). Boduu 3a 6panuoye no cryacbenoj
OyarcHocmu, XeICHHIIKN 0,100p 3a JbyJcka npasa y Peny6muim Cprickoj, crp. 13, 14.
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VYKoauKO ce mohje oJ MpUpojie OCHOBA 3a MOOHjame Ka3HEHOT 3aXTEeBa, MOXE Ce
M3BPIIUTH TOJIeNIa Ha MaTepHjaiHy U MPOLECHY oa0paHy. MaTepHjaiHOM 0I0paHOM ce
MOKYIIaBa OTKJIOHUTH CaM Ka3HEHH 3aXTEB TaKO IITO Ce OCIOpaBa IpaBo Jp)KaBe Ha
KaXXHhaBalkhe y KOHKPETHOM CJIy4ajy, JaKjie YIepeHa je MPOTHB CaAPKHHE Ka3HEHOT
3axTeBa, IITO Ce UCIOJbaBa y CIyYajeBUMa KaJa Ce TBPAU Ja M3BPIICHO JEJIO YOIIIITE
HUje KPUBUYHO JEJI0, WIM KajJa Cce MUCTUYE Ja TMOCTOjH HEKH OCHOB KOjU HCKIbYUyje
KpUBHILY WIH J1a mocToje onapeheHe onmakmaBajyhe oKOTHOCTH Koje Tpeba na yTudy Ha
Mmepy kaszHe. Ca npyre cTpane, mporecHa oa0paHa je ycMepeHa Ka OcliopaBamy Ka3HEHOT
3aXxTeBa W3 MPOIECHUX HEMPABHIHOCTH, OJHOCHO (DOPMAJIHUX pasjiora, y CMHUCIY Ja
MOJJHOCHJIAIl TYXXOEHOT 3aXTeBa HUje 3aKOHOM OBjamiheH 1a Oyme TyXHial WiH Ja ce

pajm 0 HeHaUIeXKHOM cyy U ¢’

Onbpana Tpeba Beh y yBoHOM H3jaramy J1a yKa)xke Ha IIPaBHH OCHOB Ha KOME Ce
3aCHMBA ONTYX0a, OHOCHO pasiiore 300r KOjUX je OCIopaBa, Kao M Ha YHILEHUIIE KOje
cMarpa CHOPHHM Yy TY)KHOUYEBOM 3aXTEBY, JOK CE€ 3aKJby4IlM W3HOCE TEK Yy 3aBPIIHOM
M3JIaramkby Kpo3 aHaIM3y M3BEICHUX JI0OKa3a M yKa3WBamke Ha CBE INTO j€ IMOCTHTHYTO Y

TOKy IpeIMeTa 0J10paHe, a HCTAKHYTO y YBOJHOM H3jaramy. '

4.1. Martepujanna u ¢popmasaHa ogopaHa

Y  nojeauHoj  KPUBMYHOIIPOLIECHO]  JIMTEpaTypu MOXe ce  mnpoHahu
KJacu(uKoBame o0paHe Ha MaTepujalIHy U (GOpMaIHy 0J10paHy, I7ie ce o0paHa MyTeM
Opanuona nedunuiire kao popmaiHa, a o10paHa KOjy OCTBapyje€ OKpPUBJLEHU CAMOCTATHO,
nakie 6e3 mpaBHe noMmohu OpaHuoNa, MPeACTaB/ba MaTepUjaIHy 0A0paHy, JOK MOjeAUHU
ayTopHu pa3iuKyjy U ,,KOHQIUKTHY o0paHy”’ Kao 3aceOHy KaTeropujy. ,,OBO cXBaTame
ce MOXE apryMEeHTOBAaHO KPUTHUKOBATH, OJHOCHO YMHH C€, Ja TaKaB TEPMHUHOJOIIKH

MpHUCTyN HUje ompasaaH. Haume, Marepujanna ondpaHa O mocrojana ako O ce TOKOM

3Byphuh, B. (2014). Kpusuuno npoyecro npaso — onuwmu oeo, op.cit., ctp. 199.

" Howxwuna, C. (2012). JenHakocT cTpaHa y NOCTYIKY U IIO3UIHKja 0A0paHe y KPUBUYHOM MOCTYNKY BuX
(mpakTH4HO WCKYCTBO), Caspemene menoenyuje kpusuunoz npoyecroe npaeéa y Cpouju u pecuoHanna
KpUBUYHONpOYecHa 3aKoHooascmea (Hopmamusuu u npaxmuynu acnexmu), Mucuja OEBC y CpOuju,
Beorpan, ctp. 246.
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MPOIECHUX aKTHBHOCTH 0JI0paHe MHCHCTUPAIIO Ha oApe)eHuM MaTepHjaTHuM pa3jio3numa,
MONYT TBPJIEHE J1a JIEJIO KOj€ j& IPEeIMET ONTYK0e HUje KPUBUYHO JIEJI0, jep IMOCTOjH HEKH
3aKOHCKM OCHOB MCKJbYUY€H-a MPOTUBIPABHOCTH WM J]a HE MOCTOJU KPUBHUIA ONTYKEHOT
3a JIeN0 KOjeé je TMPOTHUBIPABHO W 3aKOHOM MPOMHMCAHO KA0 KPUBHYHO [EJI0 U CII.
dopmanHa ongdpaHa Ou Owmila ycMepeHa Ka HeKHMM (popMaTHUM HeIocTaluMa OmnTyxoe,
MIOITYT TBPAEE HA MPUMEP, JIa je JIEJI0 3aCTapelio, Jia He MOCTOJH 0JJ00peHke 3a KPUBUYHO
TOICHE U CII., @ HApaBHO, Moryha je komOnHOBaHa oJj0paHa, KOpUIIhemheM HCTOBPEMEHO

MaTepHjalHuX u popMaTHuX aprymenara.”t’

Nnak, nauenHo roBopehu o marepujanHoj U GopMalHOj OJO0paHU Kao BpcTama
oJ0paHe, MPBEHCTBEHO CE€ MUCIHM Ha KPUTEPUjYM Ja JT OKPHBJHEHHU OJIOpaHy OCTBapyje

CaMOCTAJIHO WJIM Y3 ToMoh OpaHuo1ia.

Y ToM cMmucity, MaTepHjaHa OJOpaHa MPOM3WIA3M U3 OJpende 3aKOHHKA O
KPUBUYHOM ITOCTYIIKY KOjOM C€ TapaHTyje MpaBO OKPUBJHEHOT J1a C€ y KPHUBHYHOM
MOCTYIKY caM OpaHu, a y UCTOj OApea0U Ce HaBOJAM J1a OKPUBJHEHH MMa MPABO U Ja Ce
Opanu y3 cTpy4Hy nomoh OpaHuMoLa, y CKJIaay ca 3aKOHOM, IITO MPEJCTaB/ba OCHOB 32

dopmanny ondpany. 176

MarepujanHy oaOpaHy, Jakiie, OCTBapyje OKPHBJ/BEHH CaMOCTalHO, MehyTum
JPYTd TPOLIECHU CYOjeKTH Cy IY>KHHM JAa oMmoryhe Jel0TBOPHO BpIIEHE MaTepHjajiHe

onbpaHe, aly Te TIPOLIECHE Palhe M Mepe He uiHe QYHKIHjy oa0paHe y yxeM cvuciy. '’

[Ipema Tome, yrno3Hajyhu OKpUBJBEHOT ca CBOJUM INpaBuMa u omoryhaBajyhu my
Jla OCTBapyje CBOjy oA0paHy,0IHOCHO KOPUCTH CBOja TMpaBa, IPYrH MPOIECHH CYOjeKTH

Ha Taj HAuYMH He Bpiue QyHKIH]y o0paHe.

VY norneny ocTBapuBama MaTepujaiHe oAOpaHe, 3Ha4YajHa je U yTBpheHa oOaBe3a

CBUX Jp>KaBHUX OpraHa Ja INpyxke moTpeOHy momoh y HMJbY NPUKYIUbamka 0Ka3a, He

15 MIkymuh, M. (2015). Kpueuuno npoyecro npaso, op.cit., ctp. 149.

176 3akoHMK O KPMBUYHOM MOCTYIIKY, Wil 68, cT. 1, Tau. 3.

17 Canaxoeuh, h., By6ano, JI. (2016). Tlpaso Ha onbpaHy mpemMa 3akOHy O Ka3HEHOM MOCTYIIKY
Peny6nuke XpBarcke, Ananu [lpasnoz ¢haxynmema Yuusepsumema y 3enuyu, op. 17, ron. 9, crp. 232.
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CaMo jaBHOM TYKHOILy, OpaHHOIly OKPUBJHEHOT, CYAY U APYrOM OpraHy MocTymnka, Beh u

CaMOM OKpI/IB.]'beHOM.]'78

Haxkne, dbopmanHa ogOpaHa ocTBapyje ce IMyTeM OpaHuoIa, OJHOCHO CTPYYHOT
JUIIa U3 peda aJBOKaTa KOjé OKPUBJBEHOM IIpyXa MpPaBHY IMOMON y OCTBapHBamy
onOpaHe, 0e3 o03upa Aa JU ce paad O u3abpaHOM OpaHMOIly WIM OpaHUOIly IO
cyx06eHo] myxHoctr. C 003upoM Ha TO Ja je OpaHWIIall Y KPUBUYHOM IOCTYIIKY JIUIIS
KOje MMa NpPaBHO 3HAKE M MPOIECHE BEUITHHE MOTpeOHE 3a CTPYYHY peaTu3aiujy
ol0paHe, a ca CyNpOTHE CTpaHE y TOCTYNKY CE€ Halla3W jaBHU TY>KWJAll KOju Takohe
pacrioyiayke OBaKBUM 3HAHEM U BEIITHHAMA, JACHO j€ Ja TOCTOje OCHOBE 3a MPETIIOCTABKY
na he OKpUBJbEHU JETOTBOpPHHje W epHUKACHUjEe peanu30oBaTh CBOjy OJ0OpaHy Yy

ciydajeBuma popmaiiae onopaHe.

dopmasiHa oxbpaHa Moke OWTH (akylTaTUBHA Yy CiIydajeBUMa Kaua je
HE00aBe3HO 3a OKPHBJHCHOT JIa MMa CTPYYHY OJ0paHy y KPHBHYHOM IOCTYIIKY, MOXKE
Ooutu obaBe3Ha y CiIydajeBUMa KajJa je 3aKOHOM ofpeeHO Ja OKpPUBJHEHH MOpa UMaTH
Opannona koju he My CTpydHO MpYKaTH NpaBHY MOMON U MOke OWUTH y BuAy onOpaHe
CHUpPOMAIITHHAX, OJJHOCHO OHa he mocTojaT y OHHUM cilydajeBUMa KaJa OKPUBJbEHU HEMa
MMOBUHCKHAX MOTYNHOCTH Ja caMOCTallHO aHTaxyje OpaHHolla Teé MYy C€ IOCTaBjba
OpaHmian 1Mo CIy:kO0eHO] Iy>KHOCTH, Ha eroB 3axTeB. dopMmanHa W MaTepujaiiHa
on0paHa HHCY Yy CYNpOTHOCTH, Beh HMajy HCTH LHJb, OAHOCHO YCMEpPEHE Cy Ka

peanm3aImjn, oJHOCHO OCTBApUBamy oxopane.

be3 063upa na 1M ce paau o CTpYyYHO) 0JIOpaHH O CTpaHe a/IBOKaTa aHI'aKOBAHOT
BOJbOM OKPHUBJBEHOI, 00aBE3HO] CTPY4YHO] OAOpPaHM WM OJOpaHH CHUPOMAIIHOT
OKPHUBJBEHOT, paau ce o (popmanHoj ogOpanu, ¢ 003UPOM Ha TO J1a C€ OHA OCTBapyje y3

CTpY4HY IOMOh afiBokara, Tj. OpaHuoIa.

Kako je Beh peueno, kimacudukanuja ondpaHe Ha MaTepHjaqHy U (QOpMaIHY
MOJUIeXKe KPUTHUIIM U HUj€ Y MOTIIYHOCTH TEPMUHOJIONIKY OTIpaB/iaHa, ¢ 003MpoM Ha TO Jia

Om MarepujamHa oA0paHa TIOCTOjaja YKOJHUKO OM Cce€ HWHCHCTHpalo Ha oiapeheHum

178 3akonmk o kpusmuHOM moctynky (,,Cn. rmacmux PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 19

179 Canaxosuh, h., By6ano, JI. (2016). Ilpaso Ha onbpaHy npemMa 3akOHy O Ka3sHEHOM IIOCTYIKY
Penybnuke XpBarcke, op.cit., cTp. 232-233
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MaTepHjaTHUM pa3jio3uMa TOKOM MPOIECHUX aKTHBHOCTHU oJi0paHe, a opMaiiHa og0paHa
Ou mocTojama y ciydajeBUMa Kajaa je oaOpaHa ycMEpeHa Ka HEKHM IIPOIECHUM

HEeJ0CTaIlMa OnTyx0e.

[Ipema TOME, akOo ce Kao KpUTEpHUjyM 3a KiIacupUKanujy oa0paHe y3Mme
OCTBapHBame OJ0paHEe CaMOCTAIHO OJ] CTPaHE OKPUBJLEHOT M y3 momoh Opanuolia,
KOju pacrojiake ofpel)eHUM NMpaBHUM 3HAmbEM, BEIITHHAMA M UCKYCTBOM, a/ICKBaTHH]ja

Ou Owmita mojieria Ha JIMYHY U CTPYYHY OJ0paHy.

4.2. JIuyHa, CTPy4YHa M KOMILJIEMEHTApPHA o0paHa

OcTBapuBame OJ0OpaHe Cce cacToju y Oa0Wjalky Hamajga KOjH je calapikaH Yy
Ka3HCHOM 3aXTeBY OJl CTpaHEe OKPHBJbCHOT, a Kiacudukainuja oadpaHe 3aBUCH O]
KpUTEepHjyMa Ha OCHOBY KOr ce mozena Bpum. KiacupukoBame on0paHe Ha JHYHY,
CTpY4YHY U KOMIUIEMEHTApHY M3BpIIICHA j€ TpeMa YYECHHUKY MOCTYIKa KOjH je OCTBapyje,

OJIHOCHO BpILIH.

VYkonuko oa0paHy BpIIM caM OKPHBJBEHH, PaJH C€ O JMYHO] 010paHH, a aKko ce
OKpUBJbEHHM OJUIyYH Jia YHOTIIYHH CBOjy OAOpaHy aHra)koBameM OpaHMOIa KOJU MMa
IpaBHa 3HaWka U CTPYYHE BEIITHHE U Koju he My momohu na ce onbOpaHu of HaBoja y
Ka3HEHOM 3aXTEBY, ped je 0 CTpy4yHO] on0panu. KoMrmemMeHTapHy 0J10paHy OKpUBJHEHOT
BpILIE IPYTU MPOLECHU CYOjeKTH y KPUBMYHOM IIOCTYIIKY, Y OKBUDPY CBOJUX OCHOBHHUX
¢ynkuuja. Jlakine, U Apyru CyOjeKTH KPUBHYHOI MOCTYNKa MOTy y ojpeheHoM cMmuciy

BpIIMTH 0/I0paHy, HAaKO Cy BbUXOBE (PYHKIIM]€ y MOCTYIKY YCMEpPEHE Ka IPYroM LUJbY.

Jlmyna onOpaHa OKPUBJHEHOT j€ YBeK (aKyaTaTHBHA, OJHOCHO 3aKOHOM HHje
onpeheH HU jeaH ciydaj KaJa OKPUBJHEHH MOpPa CAaMOCTAHO Ja ce OpaHu, JNakie paau

ce 0 MMpaBy OKPUBJHEHOT, a HUKAKO O JY)KHOCTH, HH Y KOM CITy4ajy.

Ca gnpyre crtpaHe, Kajga je ped O CTPY4YHO] OJOpaHHM, OHA MOXKE OUTH
(hakynTaTuBHA, Ka/la OKPUBJLEHU CBOJOM BOJbOM 00€30elhyje cebu Opanmora, u obaBesHa,
KaJla OKpHUBJHEHM MOpa MMaTH OpaHHOLA y KPUBUYHOM IIOCTYNKY 300r IOCTOjama

O,Z[pChCHI/IX, 3aKOHOM IIPOIHUCAaHUX pasjiora.
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[Ipema Tome, kinacudukauja og0paHe Ha JIMYHY U CTPYYHY OAOpaHy IMOJIa3u O]
HCTOT KpHUTEpHjyMa Kao W Kiacudukaiyja oadpaHe Ha MaTepujaiHy U (opMajHy,

OJTHOCHO BpCTa oJ0paHe 3aBUCH o yuemrha OpaHuoLa y IOCTYIIKY.

4.2.1. Jluuna oobpana

JInuna onOpaHa mpeAcTaBiba 0A0paHy KOjy Y KPUBHYHOM IOCTYIKY BPIIU CaM
OKPHBJbEHH, OTHOCHO 0e3 mpaBHe oMohu oapeheHor 6pannona. HTepec OKpUBIHEHOT Y
KPUBUYHOM TOCTYIIKY jecTe Ja oA0uje Hamaj KOjH je HaBeICH Yy ONTY>KHOM aKTy U Ha Taj
HAYWH 3alITUTH CBOja Mpasa u cinobdoxe. Jakie, OKpHB/LEHN UMa UHTEPEC J1a TIPE CYI0M
JIOKa)Ke CBOjy HEBHHOCT, OJIHOCHO MEPY KPHBHIIE, T€ j€ MOTIYHO MPABUYHO Ja MY CE Y
MOCTYNKY oMoryhu J1a TO U JIMYHO OCTBapu. YIpaBo aa 6u My ce omoryhuio na mobuja
HaBOJE M3 Ka3HEHOT 3aXTeBa, KPUBUYHO MPOIIECHO 3aKOHOAABCTBO yTBphyje U perynuiie
HU3 TIPOLECHUX paJmH KOje Cy Ha pacrojaralby OKPHUBJBEHOM Jla HHUXOBUM
Mpey3uMameM OCTBapyje CBOjy 0JI0paHy, OJTHOCHO JIOKa)Xe CBOjy HEBHHOCT. CalipKUHY
JMYHE o0paHe YMHE CBE MPOLIECHE Pajibe KOje OKPUBJHEHU CaMOCTAIHO Ipery3uMa y

KPUBUYHOM IIOCTYIIKY KaKO Ou OOMO Ka3HEHU SaXTCB.]'BO

[IpaBo OKpUBIHEHOT j€ Jla C€ CaMOCTaIHO OpaHM, ajli HE M JYXHOCT, jep OH yYBEK
MOX€E y IHUJbY OCTBapHBama CBOj€ 0J0paHe aHTa)KOBaTH OpaHMOIIA, OJHOCHO OJTYYUTH

Cce 3a CTPYUHY 0JI0paHy y KpUBUYHOM IMOCTYIIKY.

Hako mpaBo OKpUBJLEHOT Ha JIMYHY OJOpaHy HEOCIIOPHO TPEACTaBba jEIHO O]
OCHOBHHUX, MPUPOAHMX W HAJBUIIUM aKTOM 3arapaHTOBaHUX IpaBa, HEU30EKHO ce
MOCTaBJba MMUTAkHE KOJMKO OKPHBJHEHH KOjH HHUjE MIPABHO 00pa30BaH MOXKE JICJIOTBOPHO H
edukacHO Oa ocTBapHu cBOjy oabpany? IlocebHO ako ce y3Mme y 003up Ja ce HacympoT
BbEera y KPpUBMYHOM IOCTYNKY HaJla3W JaBHU TYXKHWJIAI, KOJU IMOCEIyje MpaBHA 3HAMA,

IMPOLECHEC BEIITHUHE, aJIM U UCKYCTBO Y KPUBHUYHUM IIOCTYIIIUMA.

,KakBe Cy IIIaHCe OKPHBJbEHOI KOJjU Hema OpaHuona na Oyne ycmemaH y

JIOKa3HOM ,,1B000jJy” ¢ jaBHUM TyxkmouieM? W kama bpasun urpa mporuB Konra, o6a

180 ‘Byphuh, B. (2014). Kpusuurno npoyecto npaso — onumu deo, op.cit., crp. 199.
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¢dbynodancka Tuma unHe 1o 11 urpava. Jla v TO 3HaUM J]a Cy UM jeJHAKe maHce 3a nooemy?
[Ta y Cpbuju je cera 6,5 oacTo craHoBHMINTBA (pakynTeTcku oOpazoBano. Kama 3Hamo
Ia je koa Hac Beh nereHnjama Ha Jeny KpUMHUHAIHA TOJIUTHKA ,,pu0apcka Mpeka KojoM
ce XBaTajy malie puOe, a Koja MpOMyIITa BelIWKe pude”, 3Ha ce M KakaB je 00pa3oBHU
HUBO TIPOCEYHOT OKpHBJbCHOT. Kako cTBapu croje, mmak he y mHpakcH, OJIHOCHO Yy

BEJIMKOM Opojy cllydajeBa, HeKe CTpaHKe OHTH MaJlo paBHOIpaBHHje o apyrux.” 8!

[TpenycnoB 3a ocTBapuBame JUYHE OJI0OPaHE jecTe Ja Ce OKPHBJbEHH Yy Hajkpahem
POKY, a YBEK Ipe MPBOT caciyliama 00aBeCTH O JIeNy KOje My CE CTaBJba Ha TEPET, U TO
Ha je3WKy KOjU pa3yMme, Kao U O MPHPOIU U pasjo3uMa onTyxOe. OKpUBIbEHU JaKIie,
MOpa OMTH YIIO3HAT ca CBOjUM IPaBMMa, 11a TAKO U MPABOM JIa HUIIITA HE U3jaBH, YCKPATH
OJITOBOP HA TOjEJMHO MUTAkE, CII000THO M3HECE CBOJy OJ0paHy, OAHOCHO TPU3HA HITU
HE MPU3HA KPUBUILY, 2 MOpa CE U YIO30PUTH JIa CBE LITO M3jaBU MOXKE OUTH KOPHUIINEHO
Kao J0Ka3 y HocTynKy. 82 OkpHBIbeHH MOJKe JIMYHO BPIITH CBOjy 0OAOPaHY y TOKY IeJIor
MOCTYIKa, TOYEBINA OJ TMPBOI HCIHUTHBAaWka Ia CBE 0 3aBpIIHE peYyH, Kaaa ce

OKPHBJHCHU HEIIOCPCIHO I/I3jaHIH)aBa O OITY>XHHUM HaBOJUMaA U JOKasnuma.

Hako okpuBJbEHH UMa IpaBo Ha OpaHuoIa Beh oJ MpBe MOJIHMINjCKE HCTpare, OH
OOMYHO HHje TO3HaBajal| MpaBa Ia Ce HEpeTKo Hahe y AWiIeMu y TOIJIey HaduHa
OCTBapuBama CBOje oA0paHe U OATY4H Ja je OCTBapyje JUYHO, a IOHEeKa U Jla ce OpaHH
hyramem. OnOpana hyrameM y HEKMM CilydajeBUMa MOKE JIONPUHETH Ja c€ JOHECy
3aKJbYUIH KOJU Cy HEMOBOJBHU 0 OKPHUBJHEHOT, MaJa j€ TO CBAKaKO HErOBO MPaBo, 0K
ca Jipyre cTpaHe, y oapeheHuM cuTyanujama ako ce oJUIy4H Jia MpekuHe hyrame, u3naxe
ce OMacHOCTH [a HaHece MTeTy CBOjoj ombpanu.’®® IIpaBo okpuBsbeHOr na ce GpaHu

h}ITaH)CM MMpor3nIa3r U3 MPETIIOCTABKE HCBUHOCTHU OKPHUBJHECHOT Y KPUBUYHOM ITIOCTYIIKY.

18 MIkymuh, M., Unuh, T. (2012). Pegpopma y cmuny ,,jedan kopax nanped — 0éa kopaka nazao” : Hoeu
3axonux o kpusuunom nocmynky Cpbuje, op.cit., ctp. 34.

182 3akonmk o kpusmuHOM moctynky (,,Cn. rmacmux PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 68.

18 Crojkosuh, C. (2013). TlpaBa OCyMEMYEHOT y TPETKPUBUYHOM MNOCTYNKY, [iachux Adeoxkamcke
Komope Bojeodune — uaconuc 3a npasny meopujy u npaxcy, op. 7-8, ctp. 343.
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OntyKy OKpUBIBEHOT Jla UCKOPUCTHU CBOj€ MPaBO Ja HE u3Hece oA0paHy, 0OJTHOCHO
na oxluje Ja oAroBapa Ha IOCTaBJbeHa MUTama, Tpebajao OM cMarpaTH 3aBpLICHUM

caciyIIameM OKPUBJHEHOT Y TI0UeTHO] (hasu mocTymnka. '8

C 003upom Ha TO Aa opraH MOCTYIKa MUMa JY>KHOCT J1a TIOyYHd OKPHUBJBEHOT O
MOjeIMHAM H-ETOBUM IIPaBMMa Ipe MPBOT caclyllama, y Koja Cliaaajy mpaBo J1a HHUIITa
HE W3jaBH, YCKpAaTH OJIFOBOP HA TOjeJMHO MHUTamkE, CIO00IHO M3HECE CBOjy oAOpaHy U
TCJL., TIPaBO Jia ce caMm OpaHM WM y3 CTpy4HY nmomoh OpaHmoOla, MpaBoO Ja HErOBOM
caciyluiamy IMPHCYCTBYje OpaHMial M IMpaBO Ja HEMOCPEIHO Ipe MPBOT caciyliama
MPOYKTA KPUBUYHY NIPUjaBY, 3alMCHUK O yBHhajy ¥ Halla3 ¥ MUILJbEH-E BEIITAKA, JaKIIE
U3 TOTa MPOW3WIIA3H JIa OpraH MOCTyIKa Hehe Moy4YuTH OKPHBJHEHOT O CBUM HCTOBHM
npaBUMa Koja My IO 3aKOHY IpHIanyjy, Beh camMo 0 OHHMM 3a KOja je TO 3aKOHOM

M3PHYHTO HaBeeHo. &

VY TOM CMHCITy, OKPHBJHEHOM CE€ HE CaOIIIITaBa Jia MMa MPaBo Jja My CE€ OCUTypa
JOBOJFHO BpEeMEHa W MOryhHOCTH 3a mpurpemame o0paHe, Te oJ0paHa MMa IpaBo aa
WHCUCTHpA Jla Yy 3alMCHHUK OyJe YHETO Jia jOj HHje OCTaBJbEHO JOBOJHHO BpPEMCHA M
npyxeHa MOryhHOCT 3a mpurpeMy oa0paHe, Kao U IpaBo Ja pa3MaTpa CIHce U IpeaMeTe
KOjU CITyXe Kao JI0Ka3, U Ja 300r Tora ojjiaxke oJUTyKy o ToMe Koje he nmpaBo Ha on0paHy

Ja KOpI/ICTI/I.l86

AKo ce y3Me y 003up /1a opras MocTyIKa, Jakjie, He I0y4aBa OKPUBJLEHOT O CBUM
IpaBUMa KOjUMa OKPHUBJbEHH, Y CKJIQJy ca 3aKOHOM, paclojaike, JaCHO j€ Ja YKOJIUKO
OKpUBJbEHH CaM He pacnojiake oJipel)eHnM MpaBHUM 3HAkEM, aHTaKOBambe OpaHuona he
YTULATH J1a OKPUBJBEHH Y MOTHYHOCTH OyZe YHO3HAT ca CBOJUM IpaBHMa, ajld M Ha

epuKacHU]je KOHIIUIHPAkE 0JJOpaHe.

Kana ontyxenu m3Hocu oq0paHy Ha IJIaBHOM IpeTpecy, MpeicelHuK Beha nma
o0aBe3y Jla ra Moy4H Jia ceé MOXK€ M3jaCHUTH O CBUM OKOJIHOCTMMA KOje Ta TepeTe U Ja
MOKE JIa U3HECE CBE YMILEHHULIE KOj€ My Y Y KOPUCT, U Y TOM CMHUCIY ITI030BE OTYXEHOT

na u3Hece cBOJy oaOpaHy. HakoH mTO oONTy)XeHH 3aBpIIM H3HOLIEHE OJ0paHe,

184 Mamyna, B.I1. (2016). O npasy Ha 0b6e30eherme T0BOBHO BpeMeHa 3a IpUIpeMy of0pane, op.cit., 6p. 1,
cTp. 5.

185 3akonmk o kpusmuHOM moctynky (,,Cn. rmacmux PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), 4. 68.

186 Mamymna, B.I1. (2016). O npaBy Ha 06e36eheme JI0BOJBEHO BpeMeHa 3a IpUIpeMy 0a0paHe, op.cit., cTp. 5.

106



npeacenHuk Beha he ra ynuratu fa M UMa y CBOjy OoAOpaHy joIl HEMTO Ja J0ja, a
YKOJIMKO ONTY)XEHU 0JI0Wje J1a U3Hece 0J0paHy WM Ja OAroBapa Ha IOjeJrHa MUTamba,
npountahe ce HEroB paHMjU UCKA3 WIM JE0 TOT MCKasza, OJHOCHO pernpoaykoBahe ce

OIITHYKHU MJIM TOHCKHM CHMMAK TOT Mcka3a. 8’

[Ipema Tome, y KOHTEKCTY OCTBapHBama MpaBa Ha 0J0paHy, U3y3€THO j€ 3HaUajHO
oMOryhHuTH OKPUBJFEHOM J]a HECMETAaHO U3HECE CBE YHIHLCHUIIE KOj€ CMaTpa PeIeBaHTHUM

3a caM IOCTYIIaK.

IIpema 3akoHMKY O KpHUBMYHOM IIOCTYIKY aKO ONTY)KEHHM OCIOpaBa HaBOJE
onTyx0e, OH MOpa Ja Ce M3jaCHU KOjU JIe0 ONTYXKHHIIE OCIIOpaBa, OJHOCHO M3 KOjUX
pasiora, jep ce Ha IJIJaBHOM IIPETPeCy M3BOJE CaMO J0Ka3H Y BE3M Ca OCHOPEHUM JIEIIOM

or[Ty>I<HI/IHe.188

Ha oBaj HaumH ce orpaHn4aBa MpaBO OKPUBJEEHOT Ha 0J0paHy, Kao M MpaBo Ja
W3BOJIM JIOKA3€ Yy CBOjY KOPHCT, IITO JJOBOJIU Y IMUTAKE U CaMy MPABHUYHOCT MOCTYIIKA, a
MOoCeOHO y Cily4yajeBUMa Kaja OKPHBJBCHM Hema OpaHuoma. Y TOM CMHCIY, Kako
Bojucnas Byphuh HaBoau ,,uTame je 1a JIn ce YOIIITE MOKE TOBOPUTH O MPABUIHOCTH
MOCTYIKA KaJla Cy ONTY)KCHU JIaWIlM, [a He 3Hajy KOju Je0 onTyxOe u 3amro Tpeda
OCTIOPUTH, HUTH 3HAjy Ja Ha MPUIPEMHOM POUYUIITY UMa]y 00aBe3y Ja Mpeasioke JoKase.
3aro, cBe Te JIoKa3He 3a0paHe Koje ce UCI0JbaBajy Kao OrpaHUUYEHE MpaBa ONTYXEHOT Ja
M3BOJIM JI0OKa3€ y CBOJY KOPHUCT W y oapeheHuM ciydajeBuma ra JIOBOJAE Yy MPETEPAHO
nH(pepropaH MoyoXka] y OAHOCY Ha TyXHoLa, Tpeba MPEeHCIHUTaTH ca CTaHOBMILTA

TIpaBHMX cTaHAapaa obyxBaheHHX MpaBoM Ha MpaBHYHO cyheme.” 8

VY mnorsieny 3aBpIllHE pedd, OHJAA KaJa ONTYXEHH MMa OpaHHOLA Y KPUBUYHOM
MOCTYIKY KOJH, JaKjie, BOAM OJ0paHy cBOra KIJIMJEHTa, ONTYXEHHM MMa IpaBo Ja ce
W3jaCHU Ha CYJIUJUHO MUTAKE J1a JIM 0CTaje Ko oa0paHe KOjy je M3HEO HeroB OpaHuWIall,

" UMa 1paBo z[aje, YKOJIMKO KCJIN, U JINIHO ,Z[OHYHI/I.]'QO

187 3akonmk o kpuBmuHOM moctynky (,,Cn. rmacmux PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 397.

188 Thid, . 349, cT. 4.

189 Byphuh, B. (2014). Hopu kpusruau noctynak CpOHje — HOBU PasjiosH 3a yCKiauBame ca eBPONCKUM
MIPaBHUM CTaHJapauMa, 30opHux padosa llpasnoe paxynmema y Huwy, 6p. 68, ctp. 454.

190 Baman, H. (2012). Yiora v 3ua4aj 3aBpiune peun, [ racrux Adeokamcke komope Bojeodune — uaconuc
3a npasHy meopujy u npaxcy, 6p. 4, ctp. 274.
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Haxne, 6e3 o03upa na JIM ce OKPUBJBEHH ONJYyYHO Ha CTPY4YHY OJOpaHy y
KPUBUYHOM IIOCTYIIKY, OH MIIaK MMa MpaBO Ja CBOjy OAOpaHy W JMYHO OCTBapyje,
OJTHOCHO J1a JIOTIYHH, WM y OApe)eHOM CerMEeHTY U3MEHH, YKOJIUKO cMaTpa MOoTpeOHUM,

0JI0paHy KOjy je H3HEO HeroB OpaHuail.

Jlmyna onxOpaHa ce HE MOXKE€ OCTBApWMBATH OHJa Kama je oapehena obOamesHa
CTpy4Ha oJ0paHa, aju Ce MOXE W OTPAHUYUTH y CIIy4yajy ylajbaBamba OKPUBJHEHOI ca
TJIABHOT TMpeTpeca. 3aKOHUK O KPUBUYHOM IMOCTYIIKY TpeBuha Mepe 3a oipKaBame peaa
Ha TJIABHOM IIPETPECy, MMa y TOM CMUCITY, ONITY)KCHH, KA0 ¥ HEroB OpaHuiall, omrehenu,
CBEIOK, BEUITaK WM APYro JHUIE KOje MPUCYCTBYje TJIaBHOM IIPETPECy, MOXKe OUTH
KaXHBEHO ca HOBYaHOM KazHOM a0 150.000 nunHapa, YKOJMKO M HAaKOH OIIOMEHE
npenceaHrKa Beha HapyIaBa pej Tako MTo He momryje Hapehema npenceauka Beha 3a
ollp’kaBame pena wim Bpeha mocrojancTBo cyma. Melytum, yKoIuKO oBa Mepa Oyxe
OesycrieniHa, Behe MOXe HapeIuTd Ja C€ ONTY)KEHHU YAa/bu U3 CYIAHHIIE 32 BpeMe
npenysuMama oapeheHe nokasHe paame, a aKo MO MOBPATKY Yy CYIHHUILY ONTY>KEHU
HACTaBU Jla HapymaBa pei, Behe ra Moke yJa/bUTH J0 Kpaja JOKA3HOT IMOCTYIKa U
OJIPEIUTH, aKO IMOCTOjU TaKBa MOTYNHOCT, JJa ONTY>KEHU U3 TOCeOHE TIPOCTOPHjE TyTEM
TEXHUUYKHUX CpEJICTaBa 3a MPEHOC 3BYKa U CIMKE MPaTHh TOK MOCTYIMKA, a aKO0 HHUje OUII0
OBHUX cpejcTaBa 3a mpaheme TOKa IMOCTYIKa, mpeicenHuk Beha he mpe 3aBprieTka
JIOKQ3HOT MOCTYIKa 00aBECTUTH ONTYXKEHOT O TOKY JOKAa3HOT IOCTYITKA 332 BPEMeE JIOK je
Ono ynmajbeH W3 CyIOHHWIlE, W ymo3Hahe ra ca HCKa3uMa MPETXOJHO CaCIyIIaHuX
CaONTYKEHUX, OJHOCHO oMoryhuhe My 1a mpoyuTa 3amUCHUKE O TUM HCKa3uMa, aKo
ONTYKEHU JKEJIHU U MO3BaTH Ta JIa ce U3jaCHH O ONTYXOHU, YKOIMKO TO HHje paHHUje Beh
VYIUHHO. YKOJIMKO ONTYXCHH ITOHOBO HACTABW Jla HapyllaBa pej, Behe ra Moxe MOHOBO
VIAJBUTH W3 CyAHHWIC Oe3 mpaBa Ja TPUCYCTBYje TJIABHOM WIPETPEeCy 10 HErOBOT
3aBpIIETKA, & Y TOM CIIy4ajy mpeaceaHuk Beha mnu uiad Beha, caommruhe ontyxeHOM
MpecyAy y MPUCYCTBY 3allMCHUYApa. Y KOJIUKO CE PaJH O JIMYHO] oA0paHu OKPUBJHEHOT, a
OH j¢ YIaJbeH W3 CYAHHMIIC, MTPEJICEAHUK CyJa he MOCTaBUTH OKPUBIHEHOM OpaHHOIA IO
cmyx6enoj myxroctn. 1! Jlakie, y oBom chydwajy, y oapeheHOM cMuCIy, J0NasH 10

OrpaHUYaBama MpaBa Ha JINYHY 0A0PaHy OKPHBJHEHOT.

191 3akonmk o kpumuHOM mocTynky (,,Ci. rmacmuk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 370, 371.
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W3 cBera M3M0KEHOT € MOXKE 3aKJbYYHTH JIa OJUTyKa OKPUBIJHEHOT J1a OJI0OpaHy y
KPUBUYHOM IIOCTYIIKY OCTBapyje JUYHO HHUje y HajOOJbEeM HUTEpecy OKPUBJHEHOT,
YKOJIMKO CaM OKPHUBJbEHU HE pACIONaKe MOTPEOHWM 3HAKUMA U HCKYCTBOM KOjUM
pacnonaxxy Opanuonu. be3 003upa mMTO je OKPUBIHEHH MOXKIa HAjOOJBE YIO3HAT ca
OKOJIHOCTHMMA TIpeIMeTa MOCTYINKa U Hajpeaanuje he ce ,,00putu’ 3a 10Ka3uBame CBOjE
HEBUHOCTH, HWIIAK je OJI BEJIMKOI 3Hayaja 3a YCIEIIHOCT OCTBapuBama OJ0paHe
MO3HABaKE IMpaBa, YMEIIHOCT KOHIWNHpama OJA0paHe, Kao ¥ HUCKYCTBO Y

KPpUBUYHOIIPOLICCHUM IIPECAMETHMA.

Wnak, mpaBo na ondpaHy ocTBapyje JUYHO NPEJCTaB/ba jE€AHO OJl OCHOBHHUX
IpaBa OKPUBJHEHOT y KPUBHYHOM IOCTYIIKY, OCUM y M3Y3€THUM Clly4ajeBUMa, U 0e3

OBOT IIpaBa c€ rOTOBO HE MOKE TOBOPUTHU O MPaBy HA 00paHy YOIIIITE.

4.2.2. Cmpyuna oobpana

Paznuka m3mel)y crpydyne u nudHe of0OpaHe oriiefia c€ yHnpaBo y JHILY Koje je
BpILIM, OJHOCHO JMYHY OAOpaHy BpIIM OKPUBJbEHH, JIOK CTPYyYHY OAOpaHy BpLIM

OpaHuJIall KOjH je, o MpaBuily, IPaBHO 00pa30BaHO JIUIIE.

Ako ce y3me y o03up Aa je OpaHuJal] OKPUBJHEHOT pacrojiaxe ojapeheHum
3HaKkEM M TMPOIECHUM BEIITHHAMa Kao MPaBHO 0Opa3OBaHO JIMIIE, IITO j€ CIy4aj U ca
JaBHHUM TYXKHOIIEM, jaCHO je€ Jia ce YIpaBO CTPYYHOM OAOPAHOM YCIIOCTaBJhba PaBHOTEkKA
ca TYXKHOIIEM y KpUBHYHOM TIOCTYINKY. be3 mocrojama mpaBa OKPUBIHEHOT HA CTPYUHY
nomoh OpaHHOIa HE MOXKE C€ 3aMUCIUTH IPAaBUYHO cyheme, HUTU ce MOYKE TOBOPUTHU O
MPaBUYHO] OJJTYIIHM CyJla ako OW Omiia JIOHeTa y MOCTYIKY T/I€ j€ OKPUBJHEHOM yCKpaheHo

OBO TIPaBo.

[IpaBoM Ha cTpy4HY 0I0paHy OKPHUBJHEHH PACHONIAXKE Y TOKY YUTABOT KPUBUYHOT
MOCTYIIKA, a CAAPKHHY CTPy4YHE OJOpaHe MpeICTaB/ba M3HOIICHE CBUX YHIHCHHIIA U
OKOJIHOCTH O] CTpaHe OpaHHoIla, Y CKJIaly ca 3aKOHCKOM TIPOIeCHOM (opMOM, a Koje

Uy Y KOPUCT OKPUBJBEHOM.

109



Bbpanwmnan Moxke O6MTH caMO aJBOKAT, OCHM Yy TOCTYIIIMMa 332 KPUBUYHA JeNIa 3a
KOja je mpomnucaHa Ka3Ha 3aTBOpa 1O IET TOAWHA, TJE aJBOKaTa MOXE 3aMEHUTH
aJIBOKaTCKU MpurnpasHuk.'%? ANBoKar je juIe Koje je MON0KUIO aBOKATCKY 3aKJIETBY, 1
KOj€ je Kao TaKBO YIMCAHO Y UMEHHK a/IBOKAaTa U aKTUBHO Ce 0aBHU a/IBOKATYPOM.

Bpanunan y KpuBUYHOM MOCTYIIKY MPEICTaBJba CTPYYHOT IToMarada OKpUBJHEHOT

KOJHM MMa 3aJiaTaK Ja BOJU OA0paHy CBOTra KIIvj enTa.l®

Crpyuna onOpana ce Moxe Kiracu(puKoOBaTH Ha (aKylaTaTUBHY U 00aBe3Hy
CTpy4dHy on0pany. Jlok ¢akynTaTUBHA CTPY4YHA OJ0paHa 3aBHCH OJ] OJITyKE OKPUBJHCHOT
na i he y KpUBUYHOM TIOCTYIKY MMaTH OpaHHoOlla WK He, 00aBe3Ha CTpyYHa oa0paHa
3aBUCH O] MOCTOjalba 3aKOHOM IMpeABHl)CHUX pasiora 300r KOjUX OKPUBJBCHH MOpa

“MaTu OpaHHUoIA y TTOCTYIIKY.

IIpema TOMe, cTpydHa omdpaHa cacToju ce y peaau3aluju oAOpaHe OJ CTpaHe
OpaHuoOIIa KOjH je aJIBOKAT U Kao TakaB YIHCAaH Y UMEHHUK aJIBOKATa, a KOj! je aHTa)KOBaH
O]l CTpaHEe OKPUBJRCHOT WJIM MY j€ JOAEJbEH Y IOCTYIKY 300r mocrojama oapehennx

3aKOHOM HpeI[BI/IbCHI/IX OKOJIHOCTH.

Bpanunan nma npaBo Ha HarpaJay W HaKHaJy TPOIIKOBA 3a CBOJ paj, U HE MOXeE
OWUTH MO3BaH HAa KPUBUYHY MJIM MPEKPIIAjHY OATOBOPHOCT 300T CBOT MPABHOI MUIIbEHA
KOj€ je MU3HEO Yy MOCTYIKY Ipykamwa npaBHe noMmohu mnpexa cynoMm. OH Bpiu (yHKIH]jY

o/10paHe OKPHUBJHEHOT CABECHO U CTPYUYHO, Ca 3HAEM 3a KOj€ j& CTeKao KBalupuKaiuje.

[Toy3name y TajHOCT moAaTaka Koje je KJIHMJEeHT IMPEeHeo aJBOKaTy, OJHOCHO
OKPHBJHEHH OpPaHUOILY, OJ1 CYIITHHCKE j€ BAXKHOCTH 3a MpYyKame MpaBHe MOMOhH, TpaBHY
CUTYPHOCT U cripoBoleme mpapnae. OBa MpUBHIIETHja TTOBEPJFUBOCTH y OJHOCY H3Mely
aJiBOKaTa W KJIMjEHTa MpeJCTaB/ba JbYJICKO IpaBy, OUTHY MpPETIOCTaBKY CTPYYHOI U
CaBECHOT 3aCTyNama M HE3aMEHJBHB YCIIOB HE3aBUCHOCTH M CAMOCTATHOCTH aJ[BOKATCKE

npodecuje.t%

Kaz[a OKPHBJbCHU HC Ou UMao MOBCPCHa Yy CBOT 6paHI/IOI_Ia, OJHOCHO KaJa E’bHUXOB

oJlHOC He Ou Omo 3amTHheH Ha OBaj HAYWH, OKPUBJHEHH OM BpJIO TEIIKO OTBOPEHO

192 3akonmk o kpusmunoMm moctynky (,,Cn. rmacmux PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 73.

193 Baman, H. (2012). Yora u 3Hauaj 3aBpIIHE peyuH, op.cit., cTp. 274.

194 Konexc npodecnonanue eruxe angokara (,,Cit. rmacuuk PC”, 6p. 27/2012), u. 9.
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TOBOPHO OpaHHOILY CBE YHILCHHUIIE U OKOJIHOCTH KOje Cy My IO3HATe, a TH4YY Ce MpeaMeTa
KPUBUYHOT IOCTYIIKA M pEJIEBAaHTHE Cy 3a OCTBapHBame OA0paHe. Y TOM Ciy4ajy,
Opanwnan Ou ocrao yckpaheH 3a Moxkna KpynujanHe uHpopmanuje U HE OM MOrao

YCIIEIIHO Ja IPUIPEMH U KOHLIUITUPA OJ0paHy.

YKOIMKO C€ OKPUBJbEHU OJUIyYHd Ha CTPYYHY OJOpaHy y MOCTYIKY, OH HIIaK
MOJKE€ J1a CBOjy OJI0OpaHy OCTBapyje W JUYHO, OJHOCHO J1a YKOJIUKO K€M, JONYHU WU

M3MEHH, 0/10paHy KOjy je U3HEO HeroB OpaHuIall.

Crpyuyna onbpaHa moxe ce kiacu(pukoBatd Ha (akKyJITaTUBHY U 00aBe3Hy, Y
3aBUCHOCTH JIa JIH OKPHMBJbEHH CJIO0OJAH Ja CBOjOM BOJHOM OJJIYYM Ja Jid he uMaTH
OpaHuoOlla y KPUBHYHOM IIOCTYIKY HJIH, 300T TMOCTojamba ojpeheHux 3aKOHOM

IIPOIMCAHUX PA3JIOra, OKPUBJBEHU MOPA UMATH OpaHHOLA.

4.2.2.1. Obasesna o0bpana

ObaBe3Ha cTpyyHa 010paHa, KaKko je Beh u HaBeleHO, MPECTaB/ba BPCTY CTPyIHE
on0paHe, OJHOCHO pajll Cce€ O ClIydajeBUMa Kaja OKPUBJBEHH 00aBE3HO MOpa HWMATH
OpaHMoOIla y KPUBUYHOM IOCTYINKY 300T MOCTOjama ojpeheHnx, 3aKOHOM MPONHCAHUX,
pasznora. [Ipema Tome, 3a pa3nuKy oJ (axkylITaTUBHE CTpydHE OAOpaHe Koja 3aBUCH
WCKJbYYUBO O] BOJbE OKPHBJHEHOT, YKOJIUKO C€ paji O KPHBHYHOM TIOCTYIKY 32 KOjH je
3aKOH, 300T mocrojama oApeheHUX OKOJHOCTH, MPEABUAEO 00aBe3HY CTPYUHY OA0paHy,

OKpHUBJbEHH MOpa u3abpatu OpaHMOIa, y CYIPOTHOM OH he My OUTH MOCTaBJbEH.

Hakne, y ozapeheHuM ciydajeBUMa, Kajga II0CTOje€ 3aKOHOM IpelBubeHe
OKOJIHOCTH, OKPHBJbEHM MOpa HMMaTH OpaHUOIla, OAHOCHO TpeaBuheHa je oOaBe3Ha
CTpy4yHa of0paHa. YKOJIMKO OKPWBJAEHU HHje caM M3a0pao CBOT OpaHHOIA, a TO HHUCY
YYMHHMJIA HU JIMIa KOja Cy 3aKOHOM ojpeheHa Ja TO MOTy YYMHHUTH 33 OKPHUBJHEHOT
(Opaunu Apyr, CPOAHUK MO KPBH y MPaBOj JUHUjU, OpaT UM cecTpa U Jp.), a pajau ce O
HEKOM Oj] clydaja Kaja je CTpydyHa oj0paHa oOaBe3Ha, cya he momenutu OpaHHOIA

OKPUBJBEHOM TIO0 Cyx)0eHO0] aykHocTdu. Cynm he MCTO yUYMHHTH W Yy ClIydajy jaa je
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UCIYHEH HEKHU O] ycioBa 3a 00aBe3Hy CTPY4YHY OJ0paHy, a ONTYKEHHU y TOKY MOCTYIKa

ocTaHe Oe3 GpaHHOIA, Al caM He y3Me apyror.t*

CnyuajeBn o0aBe3He cCTpy4yHe oj0paHe 3aBuUCe O]l TOCTOjama onpeheHux
OKOJJHOCTH KOj€é C€ MOTY CBPCTaTH y HEKOJHMKO Tpyma. Y pasjore yciel KOjux ce
o0aBe3Ha CTpydHa OJ0paHa MMa MPUMEHUBATH CHaaajy pU3MYKa W IICUXHWYKAa CBOjCTBA
JMIA Yy OJHOCY Ha KOje C€ BOJAM KPUBHYHH IOCTYIAK, TEKHHA M3BPIICHOT KPUBUYHOT
7ienia, aJld U Apyre OKOJHOCTH U CUTYalfje KOje Cy TaKCaTHBHO HaBeleHE Y 3aKOHUKY O

KPMBHYHOM rocTynky. %

3KII npomnucyje BehMHY HMCTUX WM CIMYHHUX pasjora 3a o0aBe3Hy CTPyYHY
0JI0paHy KOju Cy W paHHje MOoCTojanu, Mel)yTuM, MmocToje mojeAuHu pas3io3u KOju cy y
onpeheHoj Mepu U3MEHEHN WM YaK MOTIIYHO HOBH. Pa3nosu 3a cTpy4Hy on0paHy, Kao U
MOMEHAT O] KOjeT OKPUBJbEHU MOpa UMAaTH OpaHuoIa, NeUHUCAHH CY HAa HAYHH KaKo je
TO OWJIO W paHHjEe YYUELCHO, OJHOCHO YKOJMKO OKPUBJbEHH JO TOI MOMEHTa HHje
n3zabpao OpaHHOLIa, a TO HHje YYUHUO HKEroB OpayHH APYT, CPOJHUK MO KPBU IO MPaABO]
JUHUJU, YCBOJUTEJb, YCBOJCHHK M JPYyro Juie oapeheHo 3akoHOM, cyn he cBojom
OJUTYKOM TIOCTaBUTH OpaHHOIla OKpUBJbEHOM. ,,HoBHMHaA je nma ce obaBe3Ha CTpy4Ha
on0paHa MNPWIMYHO TNPOLIMpPYyje U cada je MpolucaHa yBeK (M TO OJl HajpaHHjer
MPOLIECHOT MOMEHTA — O] IPBOT cacllylllakba OKPUBJLEHOT), Kajla ce MOCTYMaK BOIU 300r
KPUBUYHOT Jiena 3armpeheHoT Ka3HOM 3aTBOpa OJf OcaM TOJMHA WM TEKOM Ka3HOM.
Takolhe cy HOBa JiBa pa3iora KOju ce€ CBOJI€ Ha ,,IPUBPEMEHY OJICYTHOCT OKPHUBJHEHOT Ca
cybhemwa, Tj. IJIaBHOT MpeTpeca, OJHOCHO HEroBy HECIIOCOOHOCT KOjy je caM CKPUBHO Ja
cybewy mnpucyctByje. Ilopen oBora, 3akoHonaBai] koja BehuHe pasnora, Hperu3Huje
onpelyje MOMEHaT y TIOCTYIIKY JI0 KOjer Tpaje o0aBe3Ha CTpydHa oJ0paHa Y KOHKPETHUM

ciydajeBuma.” 9’

Haxne, 3KII takcatuBHO HaBOAM Kajda je o0aBe3Ha ojdpaHa, OJHOCHO onpehyje
Jla OKPMBJBEHU MOpa UMaTH OpaHUOIIA aKo je HeM, TJIyB, CJICH, M aKo HHje CIoco0aH J1a

ce caM YCHEIIHO OpaHH, U TO O]l MPBOI caciylliama Ma J0 MPaBHOCHAXKHOI OKOHYAHa

195 Neuxosuh, C. (2014). Ionoxkaj GpaHuona y KpPUBMYHOM IOCTYNKY, IIpasme meme — uaconuc
Jlenapmmana 3a npasne nayke Yuueepsumema y Hosom Ilazapy, romuna 2, 6poj 3, ctp. 8.

196 Marujamesuh-O6panosuh, J. (2016). Kpusuuno npoyecro npaso — onumu deo, op.cit, ctp. 244.

¥7 Mkynuh, M., WUnuh, T. (2013). Boduu 3a npumeny 3axonuxa o KpuUYHOM HNOCMYNKY, C4 MEKCHIOM
3axonuxka, Iaparpad, beorpan, ctp. 17.
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KPUBHYHOT MOCTYIIKA, 3aTHM, aKO C€ MOCTYMaK BOJM 300r KPUBHYHOI Jejia 3a Koje je
MpoINKCaHa Ka3Ha 3aTBOPa 07 0CaM IOJIMHA WJIH TeKa Ka3Ha, Takol)e o1 MPBOTr caciyliama
ma 0 NPaBHOCHAXHOI OKOHYama KPUBUYHOI MOCTYIKA, aKO j¢ 3aJpXKaH WIA MYy je
3a0pameHO Ja HAIyIITa CTaH WIH je MPUTBOPEH, o0aBe3aH je OpaHwWiam Ojf MOMEHTa

JIMIICHa CJ'IO60,I[€ Ia 10 IpaBHOCHAaXHOCTHU pC€HICHA O YKHJAky MEPE.

Bpanunail je o6aBe3aH u Kaja ce OKPUBJBCHOM CYIH Y OJICYCTBY, OJ JOHOIICHa
pemiewma o cyhemy y OICycTBY, ma JOK cyheme y OICYCTBY Tpaje, M ako ce TIaBHH
MpeTpec OJpKaBa y OJICYTHOCTH OKPUBJBCHOT 300T HECIOCOOHOCTH KOjy je cam
POY3POKOBa0, Ol JOHOIICHhA pelickha Ja Ce TJIaBHH IMPETPEC OIPKH Y HEroBOj
OJICYTHOCTH, Ta [0 TMPAaBHOCHAXHOCTH pelIeka KOjUM CyI YTBphyje mpecTaHak
HECIOCOOHOCTH 32 YYECTBOBAaWE Ha IIABHOM IMPETPECY, KAa0 U aKko je 300T HapyllIaBama
pena yaajbeH M3 CYAHHUIE J0 3aBpIIETKA JOKA3HOT TOCTYNKA MM 3aBPIICTKA TIIaBHOT
npeTpeca, 0]l MOMEHTA JIOHOIICHa Hapea0e 0 yaabemby Ma 0 MOBpaTka y CyIHHILY HIIH

A0 CaollllTaBamba Mpecync.

VKOJIMKO C€ TMpPOTHB OKPUBJBCHOT BOOM IIOCTYMAK 3a W3PULAkE Mepe
0e30emHOCTH 00aBE3HOT TICMXHJATPH]CKOT JICUeHa, OH Mopa HMaTH OpaHHOIa O]
MOJTHOIICHA MPEIIOTa 32 M3PUIIAkhe TAKBE MEpe Ma JIO JIOHOIICHAa OJUTYKE O MPEJIory

WIN 70 TPAaBHOCHAXKHOCTHU PELIeHa 0 U3pHLIalky OBe Mepe 0e30€HOCTH.

OxpuBJb€HU MOpa UMaTH OpaHHOLA O/ TIOYETKA MIPErOBOpa Ca JaBHUM TYXHUOLIEM
0 3aKJby4ely CIIOpazymMa O INpHU3HaBby KPUBHUYHOI Jiela U CHOpa3yMa O CBEAOYEHY
OKPUBJBEHOT, T1a JI0 JJOHOLIEHA OAJYKE Cy/Aa O CIOpa3yMy, ajld U YKOJIUKO CE MpeTpec
OJIp’KaBa Y OJICYTHOCTH OKPHUBJHEHOI (YKOJIMKO j€ YpEeIHO IM03BaH, a CBOj M30CTaHAK He
olpasjia U Hema OpaHuola, ¢yl he moctaBUTH OpaHHOIA IO CIY>KOEHO] Ty>)KHOCTH), U TO
O]l IOHOIIEHA pelliekha J1a Ce MPETPEC OAPKU y HEroBoj OJyCTHOCTH, A 10 JOHOLICHA

OJUTyKE Cy/a 0 Kaaou Ha mpecyay. %

[Ipema Tome, mpenu3Hu NeUHUCAKBEM YCIOBA, OJHOCHO pasiiora 3a 00aBe3HY
CTpY4YHY 0A0paHy ¥ MOMEHTa y TOCTYINKY OJ KOT Tpaje oOaBe3Ha CTpydHa oja0paHa y

KOHKpPETHOM CJIy4ajy, HacTojajlo ce e(pUKacCHHjo] 3aIUTUTH IIPpaBa caMOI OKPUBJHEHOT, C

198 3akonmk o kpuBmuHOM mocTynky (,,Ci. rmacmuk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 74.
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003UpOM Ha TO Ja j€ OKpUBJBEHU Hajuemrhe nuIe Koje HHUje aJBOKaT, a IoceOHe
OKOJJHOCTH ClTy4yaja W3MCKY]y aJIeKBaTHO TO3HABAIE INMPaBa KaKBO CE MOXE OYCKHUBATH

caMoO OJ aJaBOKara.

3akoHONaBaIl je, JaKie, MPErno3Ha0 OBE OKOJHOCTH Kao pas3jiore 3a 00aBe3Hy
CTpY4YHY 0JI0paHy, OJHOCHO Kao CUTYalllje KaJia jé OKPUBJHEHOM Y MOCTYIKY HEOIXOAHA
cTpyuHa nomoh OpaHMona y IuJby OCTBapHBama oA0paHe, a Kako Ou ce 3allTUTHiIa

IpaBa OKPUBJHEHOT U JIONIPHUHEIIO MIPABEIHOM CYhelhY U IOHOIICHY IPaBUYHE OJTYKE.

Crpyuna onOpaHa je o0aBe3Ha caMO y HaBEJCHHUM CIy4ajeBUMa, Ila C€ HEPETKO
JielliaBa Jia OKpUBJBCHU HEMa CTPY4YHY noMoh, a ¢ 003upoM Ha To Jia je u3Boheme okaza
MOBEPEHO CTPaHKaMa, OKPUBJbEHU he MOpaTH caM Jia UCIHTY]E CBEIOKE U U3BOJH JPYIe
JI0Ka3e KOju Cy N0 TPHUPOAM KOMIUIEKCHH, JOK j€ ca Jpyre CTpaHe, y ca HHHM
PaBHOIPABHOM I10JI0%kajy, JABHU TYXKWJIAIl KOJU j€ JUILUIOMHPAHU TPABHUK Ca ITOJIOKCHUM
MPABOCYJHUM UCITUTOM, T€ CE HE MOYE TOBOPHUTH O ,,lIPABUYHOM’’ 3aKOHCKOM pEIlCHY, Y

TOM CMI/IC.]'Iy.:L99

Mebhyrum, npaBo Ha OpaHHOIa HITak Tpeda a ocTaHe caMo MPaBo, jep HaMeTame
IY’KHOCTH OKPHBAJGEHOT Ja MMa OpaHWOLa y KPUBHYHOM IOCTYNKYy He Ou Omio

OIpaB/IaHO, OCUM Y HAaBEJICHUM CIIydajeBUjMa 00aBe3HE CTpyUYHE 010paHe.

VYkonuko y ciyyajeBUMa oOaBe3He oji0paHe OpaHuial He Oyae u3abpaH wiu y
TOKY KPWUBHUYHOT TIOCTYIIKa OKPWUBJbEHH OCTaHe Oe3 OpaHWola, jaBHU TYXHJAIl WIA
IPEeICeIHUK Cy/a Mpe KOjUM ce BOAM MOCTyMNak he My 3a 1aJbi TOK ITOCTYIIKA PEHICHEM
MIOCTAaBUTH OpaHMOIla MO CIyX)OEHO] Ay>KHOCTH, 10 PEJOCIey ca CIIMCKA aJlBOKaTa KOjU
JI0CTaBJba HAJJIEKHA aJBOKATCKa KOMOpA, a Koja je JIy)KHa Jla y OBOM CIIMCKY HaBefe
JaTyM yIHca aABOKaTa y MMEHMK a/IBOKaTa, Kao M Ja MPHINKOM CacTaBJbama CIIHCKA
BOJIM padyHa O TOME Jia MPaKTHYHH WM CTPYYHH paJ aaBOKaTa y 00JIACTH KPHUBHYHOT

IpaBa Jlaje OCHOBA 3a NPETIOCTaBKYy Ja he MpyXUTH JIEIOTBOPHY NMOMOh y onOpaHH

19 xynuh, M., Unuh, T. (2012). Hosu 3axonux o kpusuunom nocmynky Cpbuje — Kaxo je nponana
pegopma, Illma oa ce padu?, Yipyxeme jaBHHX TyXWialla M 3aMEHHKa jaBHMX Tyxunana CpOwuje,
Beorpan, ctp. 23.
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OKPHUBJbCHOT. bpaHwmiam Koju je MOCTaBJbEH Ha OBaj HAYMH, OJHOCHO IO CIY)KOEHO]

AYKHOCTHU, MOKE 3aXTCBATU Ja 6yI[e pa3p€uicH caMO U3 OIlpaBAaHUX pa3nora.200

Ha oBaj HauMH pelieHo je MUTame KBAJUTETa pajia MOCTaB/beHUX OpaHMiana, a
3aJaTak KOMOpE je Ja BOJW padyyHa O MCKJbYUECHY Ca CIIMCKa aJ[BOKaTa KOju ce He OaBe
KPUBUYHUM IIPABOM, a 3aCTyIajy MO CIYXOEHO] MYKHOCTH pajy JOJAaTHUX MpuUxoja. Y
TOM CMHCIY 3HayajHa je W ojpeada 3akoHa O aaBOKATypu Koja yTBphyje obaBesy
aJiBOKaTa Ja CTAJHO CTMYE W YcCaBpllaBa 3HAaWka M BEUITHHE KOje Cy HEOMXOIHE 32

201 anu u moryhsoct

CTPYYHO, JIeJIOTBOPHO M e(hUKacHO 00aBJbame aBOKATCKE CIIYKOe
crelyjalinzanyje ITo yTude Ha ¢GopMupame OOJeKTHUBHHMX KpUTEpHjyMa 3a OLEHY
CTPYYHOCTH aJBOKAaTCKE KOMOpE NMPHIMKOM aXypHpama CIHCKa ajaBokara. Mmak, mopa
ce y3eTH y 003Hp Ja a/JIBOKaTCKa KOMOpa HeMa IlocMarpade y CyJHUIIaMa | J1a je yIpaBo
300T TOTa 3a/1aTaK CyAuja U TyXXWiana ga odaBecTe KOMOPY y ClIy4ajeBHMa Kaja yode Ja
OpaHuIal y MocTyInky He Mpy)ka JeJOTBOPHY 0J0paHy OKpHBJbEHOM. ,,HeonxoaHo je na
y npaBocyl)y 3a)XHBH jeHa KOJIEKTUBHA CBECT Ja 3apajl IIpaBa OKPUBJLEHOT Ha MMPABUYHO
cyhbeme HUKOM HHje y HMHTEpeCy Jla HeMa BaJbaHOT OpaHHWOIla, a HE Jla CE OBaKBE
CHTyalllje U OBaKBU aJBOKATH y IPAaKCH KOPHUCTE 3apaj] Mo0O0JbIIakba CTATUCTHKE

npasocyha.”?%?

be3 o63upa mTo je nuTame Npykama Je0TBOpPHE of0paHe of cTpaHe OpaHuoLa
y MOCTYIIKY, BEOMa KOMILIEKCHO 3a IPOLIEHUTH U YTBPJUTH, UMK, CMaTpa ce J1a Cyauje u
TY>)KHOIIM UMajy JI0BOJbHO 3Hama U MCKYCTBA Ja MOTY IOjeUHE MHAUKATOPE MpyKamba
HE/IeJI0TBOpHE oA0paHe oJ cTpaHe OpaHuWola, Ja mpumere, Te OM Tpedano CBecT o
HBUXOBO] YJIO03U M 33JaTKy y OBOM cMucly, noauhu Ha Bumu HHUBO. Ca Jpyre cTpase,
M3Y3€THO je Ba)XXHO Ja a/IBOKaTCKa KOMOpa KOHCTAaHTHO OJIarOBOPEMEHO aKypHpa CIHUCaK

aZIBOKarTa, y CKiiaqy €a IpoucHaMa BbbUXOBE CTPYUHOCTH.

Wmajyhu y Buay na y oapeheHuM ciiyyajeBUMa jaBHU TYXKHJIAL UM TIPEICETHUK

Cyda Ipej KOjUM c€ BOJAM TOCTYHAK, MO CIYKOCHO) TyKHOCTH, PELICHEM IOCTaBIbajy

200 3axonuk 0 KpuBMuHOM mocTynky (,,Cn. rmacamk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 76.

201 3axo0m 0 agsokarypi (,,Cin. rmacaux PC”, 6p. 31/2011 u 24/2012 — omnnyxa YC), un. 17, ct. 1.

202 Tunrop, J. (2013). Bpanunan u HoBa pemema y 3KII, V: Tleaecero pefloBHO TOMIILE CABETOBAME
Ynpyxewa, Hosa pewera y kasnenom sakonooascmay Cpbuje u muxo6a npakmuina npumeHd, op.cit., cTp.

151-152.
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OpaHHOIla OKPUBJHEHOM, MOXE JTOBECTH Y IMHTAE JETUTUMHOCT onpehuBama OpaHHoIa
o ciayX0eHOj] MY>KHOCTH OJI CTpaHE jaBHOT TY)KHOIA, C 030MpPOM Ha TO Jia j& jaBHH

TyXMIIall y KpUBUYHOM TIOCTYIKY CYHpOTHA CTpaHKa.?%3

Bpanunan moctaBjbeH MO CIIy’)KO€HO] MY)KHOCTH je IyKaH Ja C€ IMPUXBATH

ol10paHe, a OKPUBJbEHU I'a YBEK MOKE 3aMEHUTHU M3a0paHuM OpaHUOLIEM.

VY ciydajeBUMa Kazia jeé OKPUBJBEHOM j€ TIOCTaBJbEH OpaHuWjall 1Mo CIIyKOCHO]
TY’KHOCTH, OpaHWJIAI] ©Ma TYXHOCT J1a IPy’Ka MOMONh OKPHBJHEHOM Y OJOpaHH YaK U aKo
OKPHBJHCHH M3jaBU OpraHy IOCTYIIKA J1a JKEJIH J1a ce OpaHu UCKJbYYHMBO CaM, OJTHOCHO Ja
o/10Mja TIOCTaBJbEHOT OpaHuoIa. ¥ TOM CMHCTy, 0e3 003upa IITO OKPUBJBEHU OJ0H]ja
nomoh nocTaBJseHOT OpaHHoLa, OpaHMIall MOpa OUTH YMO3HAT ca CcaJpKajeM JTOKa3HUX
pammH, Kao W caap)kajeM M TOKOM TJIaBHOT TpeTpeca W TPYKATH OKPUBJBEHOM CBa
o0jammema U eBeHTyanHe caBere. Jlakie, OpaHUial MOpa BOIUTH padyyHa O MHTEPECY
OKpHUBJHEHOT y TMOCTYNIKY W HACTOjaTH Ja My IMpyxa MOMOh, HE3aBHCHO O] BOJbC

OKPHUBJBCHOTI'.

[TpunrkoM m3BOhema paamy y MOCTYIKY, 00aBE3HO je MPUCYCTBO MOCTABJHEHOT
OpaHuona, a OH MOpa M3HETH U 3aBpIIHY ped, OCUM YKOJHKO CE€ OKPHBJHEHH TOME
U3PUUUTO TNPOTUBU. bpaHmnan mo ciayx0eHOj Ty>KHOCTH MOXKE Jla W3jaBU PEIOBHU

IIpaBHU JICK HA 3aXTCB OKPUBJbCHOI" HJIU Y3 BbCT'OBY U3PUYIUTY CAlJIACHOCT.

VY morneny paspemiema oapeheHo je na OpaHuial MOCTaBJbEH IO CIIYKOEHO]
TY’KHOCTH MOX€ OWTH pa3pelieH caMo M3 ONpaBIaHWX Pa3liora, alld TH Pa3jio3d HUCY
3aKOHOM U3pHYUTO mponucaHu. Kao ompaBmaH pasior 3a on0Hujame 3acTylama U 0TKa3
nmyHoMohja MOXe ce TyMauuTH HCIIO0JhaBamke HEMOBEPEHa, alli, U MOpe]l Tora, OpaHuIaly
o ciIyx0eHO] AY>KHOCTH MMa o0aBe3y Ja mpyka nmoMoh oxkpuBibeHOM y onOpanu. Ca
Jpyre CTpaHe, YKOJIWKO OpaHWJal] HEe MPHXBAaTH Jia TpyXka MOMOh OKPUBJHEHOM Y
0JI0paHu, a He TMOCTOj€ OMPABIaHU PA3JIO3U 32 TAKBO MOCTYNAKE I Y OJ0paHu MOCTyMa
HECaBECHO M HEMapHO, MOXe OWTH CKHUHYT ca CHHCKa aJBoKaTa 3a oJa0paHe To

Cl1y’)k0€HO] Ty’)KHOCTH, Mel)yTHUM, KOJIMKO IyTa aJBOKaT MOXKE J]a CE HE 0]1a30BE MO3UBY

203 Bpkuh, C. (2014). Heycknahenocr 3akonuka o kpuBnaHoM mocTynky Cp6uje m3 2011. romune ca
JpYrUM NIponucuMa, 36opHux paoosa Ilpasnoe ghaxynmema, Hosu Cao, Bon. 48, 6p. 3, ctp. 179.
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3a oJI0paHy IO CIy)KOEHO] AYKHOCTH IIpe Hero mTo Oyae OpucaH ca CIHCKa aJBoKara,

HHje TIpenu3Ho oapeleHo, ma je ¥ y ToM Iorneay npaKkca HONPUINYHO HeyjenHadena.?%

Jla 5u mocTaBibeHM OpaHWIall HEYpeAHO BPIIM CBOjy AY)KHOCT TNpPEACTaBIba
(aKTHYKO MHUTaE, Ma Ce y TOM CMHCIY OJUIyKa HE MOXE JOHOCHUTH CaMO Ha OCHOBY
MHUIIJbEHAa OKPUBJLEHOT, Beh ce Mopajy y3eTu y 003up 00jeKTUBHH KpuTepHjymu. Jlakie,
NpeJCeTHUK Cylna Hema o0aBe3y Jia YCBOjU 3aXTEB OKPHBJBCHOT 3a pa3pellckhe
MOCTaBJFEHOI OpaHMOIA, AW YKOJIMKO OJJIYYH Ja YCBOJH 3aXTEB, YMECTO Pa3pelIeHOT

6panuona nocrapuhe npyror, a o Tome he o6aBecTuTH aABOKATCKY KOMOpY.2%

IIpema ToMme, o1 3Ha4aja 3a MOCTYINAK HUjE CaMO Jla OKPUBJbEHH (OpPMaIHO MMa
Opanuola y nocTynky, Beh u 1a taj OpaHumnal ypeaHo BPIIU CBOjY AYXKHOCT, a YKOJIHKO
TO HE YMHU, OKpuBJbeHH Hehe octatn 6e3 Opanuomna, Beh he My OMTH OCTaBIbEH OPYTH,

mpemMa CIIMCKY aABOKaTa HAJJIC)KHEC aABOKATCKE KOMOPC.

Kama je ped o koMyHuKanuju OpaHHMOIla IO CIY>KOEHO] Iy»XHOCTH ca
OKPHUBJbEHHM, OHA Ce OOMYHO TPBU IYT OCTBApyje HEIMOCPEIHO NPE MPBOT caclyllama y
MOJIMIIUJU WIIM TIPell TYXKWJIAMITBOM, TNIe CE YIO3HAjy Ca KPUBUYHOM IIPHUjaBOM, a y
MOjeIMHUM CITy4ajeBUMa M ca 3allMCHUKOM O yBHDajy U Hajla30M U MUILJbEHHEM BEIITAKa,
a HaKOH TOra MMajy NMpaBO Ha MOBEPJHHMB Pa3roBOp, KOJU c€ JaKie, He CMe HaJA3UpaTH
ciymameM. Kako OM ycnocTaBHO OJHOC MOBepema U3Mel)y mera M OKpPUBJBEHOT,
OpaHuiall o ciayk0eHoj ayXHocTHu Tpeba Beh Ha ToOuUeTKy Ja CTaBH 10 3Hamba
OKpUBJHEHOM JIa j€ Ty paJd 3aIITHTE HETOBHX IpaBa, MAaKO je MOCTABJHEH OJl CTpaHe
opraHa TOCTYIKa, Kao M Ja YIOYTH OKPUBJBEHOI O CBOjO] IYXHOCTH YyBamba
npodecroHalHe TajHe, Te 1a he, y TOM CMUCITY, OpraH KOju BOJH IOCTYIAK caMO Ca3HaTH
OHO IIITO j€ Y KOpUCT oa0pane. Jlakie, 1a yrmo3Ha OKpUBJHEHOT O CBOJOj TY>KHOCTH JIa MY

Tpy’ka IpaBHy moMoh cTpy4JHO U caBecHo.2%®

HpC,Z[YCJ'IOB 3a YCIICHIHO KOHIOHUIIUPAHEC 0,u6paHe 0ol CTpaHC 6paHHoua jeCTe Ja
6y,£[€ Y NOTITYHOCTH YIIO3HAT Ca CBUM I/IH(I)OpMaI_II/IjaMa U pCIICBAHTHHUM YULCHULIAMA KOje

Cy IO3HAaTe OKPUBJBEHOM, @ YIPAaBO M3 TOT Pa3jora HEMOXOJHO j€ Ja OKPHUBJbEHU Oyne

204 Bempancku, B., Mamuh, B., Hemkosuh, J., Mumuh, B. (2016). Boouu 3a 6panuoye no ciyscbenoj
dyarcnocmu, op.cit., ctp. 10.

205 NTeuxosuh, C. (2014). ITonoxaj 6paHnona y KpUBUYHOM TIOCTYIKY, Op.cit., cTp. 16.

26 Bempancku, B., [amuh, B., Hemkosuh, J., Munuh, B. (2016). Boouu 3a 6panuoye no ciyicbenoj
dyarcHocmu, 0p.cit, cTp. 11.
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YIO3HAT ca MOoJIOXkKajeM OpaHHOIIa MO CIIYKOCHO] TY’)KHOCTH Y TMOCTYIIKY U pa3yMme Ja je
OH TIOCTaBJbEH KaKO OWM JIeJI0OBa0 Yy HHErOBOM HMHTEpECY, Ka0 M KOJHMKH j€ 3Hauaj

yCIIOCTaBJbaka 0JJHOCA MTOBEpea u3Mel)y mera u OpaHuorna.

Beoma je BaxkHO na OpaHuiaim mo Ciy)O0eHOj AYKHOCTH, Kao IITO TO YHUHU U
n3abpaHu OpaHMIIal, YIO3HA OKPUBJFEHOT €A MPAaBUMa KOja My MPHIIAIAjy Y KPUBUYHOM
MOCTYNKY, Kao U ca (hazama moctynka u MoryhHomthy mpukymbama J0Kaza y KOPHUCT
onOpaHe, T€ y TOM CMUCIY MYy IPYXKU CTPYYHY U CBaKy Apyry nomoh, anu u aa my, npe

cBera, yKake Ha IPaBo J1a y CBAKOM MOMEHTY y3Me OpaHHola 1o cBoM u36opy.2’

Jlakne, ob6aBe3Ha cTpy4yHa oJ0paHa Kao BpCTa CTpy4YHE oj0paHe, yTBpheHa je y
Clly4ajy TOCTOjarba HEKMX OJI 3aKOHOM MPOMHCAHUX pasziora. Y THUM Cly4ajeBUMa
OKpPHUBJbEHM 00aBE3HO MOpa MMAaTH OpaHHolla y KPUBHYHOM TMOCTYIIKY, Kora he cam
n3abparu, a ako TO He y4WHHU, OH he My OUTH JIOJEJbEH OJ CTpaHe Cy/Aa IO CIyXO0eHO]
IY’KHOCTH, a KOju he y MOCTYyNKy JAeNoBaTH CTPY4YHO M CaBECHO, OJHOCHO MpPY>KaTU
JIENIOTBOPHY TIOMOh y IMJbY OCTBapuBama OJI0OpaHe, jeJHAKO Kako OM TO YMHUO U

n3abpanu OpaHuIalL.

4.2.2.2. @axynmamuena 000pana u 000pana cupomMauiHoz

dakynraTiBHa o0A0paHa TNpeACTaB/ba BPCTY CTpPy4HE OJ0paHe, a CYyIITHHA
¢dakynTaTuBHE 0J0paHe Oryieqa ce y TOME Jia OHa MpEeACTaBJba MPABO OKPUBIJHEHOT, aJIH
HE U NYKHOCT, JaKlie OKPUBJbEHU MOXKeE, alldi He MOpa MMaTu OpaHHOIa y KPUBUYHOM
noctynky. Ilpema 3akoHHMKY O KpUBMYHOM TIOCTYIKY, CTpy4YHa OJ0paHa, OJHOCHO
on0paHa myTem OpaHuona je (akyaTaTUBHA YBEK Kaja Mo 3aKOoHY HHje oOaBe3Ha. Jlakie,
OKPHBJACHOM C€ HE MOXE HAMETHYTH, Tj. TIOCTAaBUTH OpaHWJIAIl, OCHM y ClIy4ajeBUMa

obaBe3He CTpy4HE oj0paHe.

OnpehuBameM (pakynTaTUBHE CTpYUHE 00paHe 3a BEIMKU OpOj KPUBUYHUX Jeja
JIOBOJIA C€ Y TIUTamE T0JI0Ka] OKPUBJHEHOT 0€3 OpaHHoIla y OJJHOCY Ha JaBHOT TYXHOIIA,

OJTHOCHO, aKO C€ y3Me y 003up Ja OKPUBJHCHH KOJU j€ JaWK Hajuemhe He 3Ha Ja JU U

207 |bid, cTp. 12.
118



KOjH JIe0 ONTyk0e Tpeda OCIOPUTH, Kao U KaJla U Koje JoKa3e Tpebda MPeaIoKUTH, IITO
J0BO/IM N0 yckpahuBama mpaBa Ha W3BOhEHmE J10Ka3a y HEroBY KOPHUCT, OHJIA CE MOXKE
pehu na je monoxkaj OKpHBJBEHOT Oe3 OpaHHOIAa y KPUBUYHOM IOCTYNKY 3HAYajHO
JOWIWjU Y OAHOCY Ha jaBHOT Tyxwuona. [lakie, HE MOXXE C€ TOBOPUTH O jeJHAKOCTU
Oopy’Xja MPOIECHUX CTpaHaKa y MOCTYIKY, 06e3 onpehuBama o6aBe3HE CTpy4YHE OA0paHe,
jep ce Hem30e)xHO HaMehe 3aKkJbydak J1a OKPUBJBEHU MOpPa IMO3HABATH MPOIECHE MPOITUCE
YKOJIMKO HeMa OpaHoIla, Kako O Ha TJIAaBHOM MPETPECY OCTBAPHO TOjeIMHA CBOja TpaBa,
a rpe cBera MpaBo Jia M3BOJIU JI0Ka3e. YIIPaBo HEMO3HABamhe MPABHUX MPOMHKCA O] CTPaHe
OKpPHUBJbEHOT KOJU JIMYHO BPIIU OJOpaHy JOBOJU JIO HEPABHOIPABHOCTU MPOIECHUX

cTpaHaka y ajiBep3ujanHo ypehenom nocrymky.?%

OxpuBJbEHH, TaKJE, MOXE CIO00HO M3a0paTH, YKOJIMKO JKEIH, OpaHuoIla KOju
MOXe OUTH caMO ajJBOKaT, OJHOCHO Y MOCTYIIIMMa 3a KpPHBHYHA Jejia 3a Koja je
IpoIKCcaHa Ka3Ha 3aTBOpa J0 TET IOJMHA, U aJBOKATCKH NpUNpaBHUK. OKPUBIHEHH j€ Y
TOM CMHCIY OIpaHHYeH M300pOM THME IITO je oxpeljeHo na OpaHuian y MOCTYIKY He
MOXe OMTH CaOKpHBJbEHH, omTeheHu, OpayHu APYT WM JIHIE KOje ca CAOKPUBIJHCHHM,
omreheHMM WM TYXHOLEM J>KMBU Yy BaHOpauyHO] 3ajeqHULN WJIM JAPYroj TpajHO]
3ajeIHUIM, OJIMKM CPOJHHK, OJHOCHO JIMIE KOje je Kao CBEIOK MO3BaHO Ha TJIaBHU

npeTpec U Ipyra juua oapeheHa 3aKkOHUKOM O KPUBUYHOM MOCTYIIKY.

Nmajyhu y BUy J1a MO JIOTMIIM CTBAapH aJBOKAT Kao CTPYYHO JIMIE KOje MO3Haje
MpaBo, MO MpaBUITy, 00Jb€ HETO OKPUBJBEHH, a UMa U Oipel)eHO MCKYCTBO Yy KPUBHUYHHUM
MOCTYIIMMa, MOCTaB/ba Ce MUTame 300r yera OUW ce OKPUBJBEHHM OJJIYYHO Ja Ce caM
OpaHM y TOCTYIIKY, a He y3 noMmoh OpaHuorna. Pazno3u 3a OBakBy OAJIyKy MOTY OUTH
pa3nuunTe NPUpOAE, Ca jeAHE CTpaHEe OKPUBJHEHH HEPETKO OJAaKO cMarpa Ja ra HHUKO
Hehe 0oJsbe U TpefaHuje OpaHUTH O] Hera camor, ca JIpyre CTpaHe pa3jio3d HOBYAHE
ylITesne, OJHOCHO YILITEAE TPOIIKOBA aHTaXOBamka OpaHWOLAd, aJl W MHOTU JPYrH

pasosu.

208 Byphuh, B. (2014). Hoeu kpununu noctynak CpOuje — HOBU Pasiio3u 3a yCKIahuBame ca eBPONCKUM
NIPaBHUM CTaHJapAnMa, op.cit., op. 68, ctp. 455.
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Kana ce panu o akynaratuBHOj cTpydHOj 00panu, y oapeheHuM cirydajeBuma,
0e3 003upa MTO je OKPUBJBEHU M3abpao OpaHMOIlA KOjH MY IMpYyKa MOMON y MOCTYIKY,

TJIaBHU MPETpec Moke OUTH OAp KaH M 0e3 MPUCYCTBA HErOBOT OpaHHOIIa.

VY ciydajy na 6paHWIan OKpUBIEEHOT HE Jof)e Ha TIaBHU MPETPEC UaKO je YPEITHO
o0aBeIlTeH, a 0 He 00aBECTH CYJ O pa3Jiory CIPEYCHOCTH YHM 32 Taj pa3jior ca3Ha, Hih Yy
CUTYyalHju Kaja 0e3 0100pema HAIyCTH TJIaBHU MPETPeEC, MPEACSAHUK Beha je ayKaH aa
M030BE ONTY)XEHOT Jla OJMax y3Me JApPYyror OpaHHOIa, M Ja ra ymo30pH Ja YKOJIHKO
ONTYXEHH HE y3Me Jpyror Opanuona, na Behe Moxke OIIy4MTH Ha OCHOBY CBHUX
OKOJJHOCTH KOHKPETHOT Cllydaja, Jla Ce TJIABHU MpPEeTpec OJpKU U 0e3 MpHCyCcTBa
Opanuona. O oapxaBamy TJIaBHOT IpeTpeca 0e3 mpucycTBa OpaHuola ourydnhe ce, mpe
CBera, Ha OCHOBY CpPa3MEpHOCTH MHTEpeca ONTY)KECHOT Jia CE TJIABHU MPETPEC HE OAPIKU
0e3 ’eroBor OpaHuoIa, Ka0 ¥ Ha OCHOBY 3aXTE€Ba JIa C€ KPUBUYHH IMOCTYIAK CIIPOBEIC

6e3 omyroBiadyema u Moryhnx 3noymnorpe6a. 2%

dakynTaTBHa cTpy4yHa oiOpaHa je, makie, ojapeheHa 3a BeoMa BelIHKU Opoj
KpUBHYHHX JIeNa, Tj. CTpy4Ha oa0paHa je onapeheHa kao ¢akyiraTUBHA YBEK Kajla HUje
npeMa 3aKoHy o0aBe3Ha, alli je Ha Taj HAYMH JOBEACH Yy NMUTAmhe PaBHOIPABHH MOJIOXKA]

OKPHUBJBEHOT' Y O/IHOCY JaBHOT TY’KHOLIA y a/IBEP3UjaIHO ype)eHOM MOCTYIIKY.

OKpHBIJbEHU MOXeE J1a ce OpaHu MMyTeM OpaHHola YKOJIUKO My HBeroBe MMOBUHCKE
MOTYhHOCTH TO /103BOJbaBajy, a y TOM CMHCIY OKPHUBJBEHHM pACIIOJIa)KE NPABOM Ha
n300p Opanuona koju he BOAUTH OI0paHy OKPHUBJBEHOI Y KPUBMYHOM IOCTYIKY CaMO

OHJa KaJla "Ma JOBOJbHO CpeACTaBa Aa TOT 6paHI/IOI_Ia n l'I.]'Ia.TI/I.Z:I'O

Melhytum, o onpeheHUM ycliOBHMA, YKOIHKO OKPHUBJHEHH HEMa MMOBHHCKHUX
cpelcTaBa Jla aHTaxyje OpaHuona mo u3oopy, npenpuheHa je MOoryhHOCT MoCTaBJbamba

OecruraTHOT OpaHuoIIa.

Melhy mnoceOHMM mpaBUMa OKPHMBJHEHOI KOja Cy 3arapaHToBaHa YCTaBOM

Peny6nuke CpOuje HaBOM ce U MPABO OKPUBJHEHOT Ha OecIulaTHOT OpaHMOIA Y CIIydajy

209 Munenkosuh, JI. (2015). TlpeTmocTaBke 3a OIpskaBame IIAaBHOT HpeTpeca (HaumH obe3behema u
MOCIeUIIe HEIO0acKa MO3BaHUX A, [asnu npempec u cyherve y pasymHoM POKY - DeSUOHATHA
KpUBUUHONpoyecHa 3akonoodascmaa u uckycmaa y npumenu, Mucuja OEBC-a y Cpouju, beorpan, ctp. 178
210 Cninjenueuh, Jb. (2015). Tlpao Ha Gpanmona, [ achux Adeoxamcke komope Bojeodune — uaconuc 3a
npasHy meopujy u npaxcy, op. 7-8, crp. 404.
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Jla caM OKPUBJbCHH HE MOXKE Jla CHOCH TPOIIKOBE OpaHHOIId, aKO je TO 3aXTeBa MHTEPEC
NPaBUYHOCTH, a y CKmamy ca 3akoHoMm. 2! Jlaxie, mpaBo Ha 010paHY CHPOMAIIHOT
OKPHBJHCHOT j€ 3arapaHTOBaHO W HAJBUIIMM NPAaBHUM aKTOM, a PEryJUCamke HAauyuHa
OCTBapUBama OBOT TpaBa je MPEMyIITeHO 3aKoHy. YcraB ojapelyje ma ce OecruiaTHU
OpaHuIal] ©Ma OIPSIUTH OHJIAa Kajla MOCTOje Pa3jio3u MPABHYHOCTH, AU j€ MOCTABIbAE

JPYTUX YCJIOBA MPEMYIITEHO 3aKOHY, OIHOCHO 3aKOHHUKY O KPUBHUYHOM IOCTYIIKY.

OnbpaHa CHUpPOMAIIIHOT MOJpa3yMeBa IIOCTaBJbale OpaHMOLlA Ha 3aXTEB
OKPHBJHCHOT, MAKO HE MOCTOj€ PA3Io3d 3a 00aBe3Hy OJO0paHy, OHJAa KaJa OKPUBJHEHU
mpemMa CBOM MMOBHHCKOM CTalby HE MOJKE JIa IJIaTH Harpaay U TPOIIKOBE 3a OpaHHoIa, a
KPUBHYHHU MOCTYIAK C€ BOJAM 32 KPUBUYHO JIEJIO 3a KOje ce Moxe m3pehun ka3Ha 3arBopa
MPEKO TPH T'OAMHE, WM aKO TO HaJlaXKy pa3iio3u nmpaBudHOCTH. [Ipema Tome, ¢ 003upom
Ha TO J]a OKpUBJbEHH HEMa MOTYNHOCTH J1a IJIaTh TPOIIKOBE 0J0paHe, OBU TPOIIKOBHU he
macTh Ha Teper Oyljerckux cpencraBa cyaa. O OBOM 3aXTEBY OKPHBJBCHOT 3a
MOCTaBJbarbe OpaHuoIa oydrhe Cy/rja 3a MPETXOAHHU MOCTYIAK, MPEACeTHUK Beha HiTH
Cyndja TojeAnHal, a OpaHwial he ce NMOCTaBUTH pElICHheM TMPEICeTHUKA Cylaa IMpe
KOJUM C€ BOJM IOCTYNAaK, U TO MO PEIOCIEIy Ca CIIMCKa aJBOKaTa KOjU IOCTaBJba
HAQ/IJICKHA aJIBOKATCKa KOMOpa. bpaHuWmall mocTaB/beH HAa OBaj HAYMH HMMa CBOjCTBO
OpaHHOIIa 10 CITY)KOEHO] IY)KHOCTH, 11a Y TOM CMHCITY BaKe U UCTU YCJIOBH 33 HETOBO

paspemreme.?!?

Jlakne, 3akOHUK O KPUBHYHOM IIOCTYNKY oapehyyje nBa anTepHaTWBHA YCJIOBa
Koja Mopajy OWUTH UCHYyHEHa, OJHOCHO jeJaH OJf HHX Kako Ou CHPOMAIIHOM
OKpUBJbEHOM OpaHmiial] 6Mo nocraBibeH. [IpBH yciIOB jecTe aa ce KpUBHYHHU MOCTYIAK
BOJIM 32 KPHBHYHO JIENIO 32 KOje ce Moxe m3pehu Ka3Ha 3aTBopa MPEeKO TPH TOAWHE, a
JpYTHd YCIOB je Ja TO 3aXTeBajy pa3yio3n NnpaBUYHOCTH. CaMHMM THM, ako ce paju o
JIAKIIeM KPUBUYHOM JeNy, a OKPUBJbEHU HeMa MOTyhHOCTH Ja aHraxyje OpaHuoIna, oH

he My OUTH IOCTABJbEH YKOJIMKO TO IIPOU3UJIA3U U3 PA3JIora NpaBUIHOCTH.

Ca npyre cTpaHe, caMO CHPOMAIITBO OKPHUBJHEHOT HUje TOBOJbAH PA3JIor jia Ou My

ce MocTaBuO OpaHWjaI Mo CIYy)XKO€HO] AYKHOCTH, Beh je HEOmXOIHO M1a je WCIYHEH

21 yerap Peny6nuxe Cpowuje (,,Con. rnacaux PC”, 6p. 98/2006), uin. 33, ct. 3
212 3axonMk 0 KpuBMYHOM mocTynky (,,Cin. rmacamx PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 77.
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00jeKTHBaH YyCJIOB, Tj. Ja C€ paaud O KPUBUYHOM [Ny 3a Koje je mpeaBuleHa Ka3Ha

3aTBOpa NpEKO TpU rogUHE, aJli U Ja pa3JIo3u IIPAaBUYHOCTH 3aXTeBajy TaKBO IIOCTYIIAKC.

Jla nmu y KOHKPETHOM CIy4ajy TIOCTOjE€ pPa3jio3W MPAaBUYHOCTH 32 MPYKAbE
OecrulaTHe MpaBHE MOMONM 3aBHCH OJf MHOTO pPEJICBAaHTHHX (aKTOpa Kao IITO CY
030MJBHOCT M CJIOXEHOCT MpeaMeTa M BaXXHOCT HCXOJa Mpoleca, a O pa3jio3uma
MPaBUYHOCTH, OJHOCHO HMHTEpEeCMMa IpaBle MOpa C¢ BOJMTH padyHa y CBUM (a3ama

nocrynka.?t?

VYnpaBo w3 pasznora MPaBUYHOCTH MPOM3WIA3M U CAMO peryjucame 0a0paHe
CHPOMAIIIHOT, jep € HE MOK€ F'OBOPUTU O MPABEIHOM, OJHOCHO IPAaBUYHOM KPHUBHHOM
MIOCTYIIKY Y KOM OKPHUBJbEHM HeMa OpaHuoLla KOju My IpyKa CTpy4Hy nomoh, camo 360r

HCEAOCTAaTKa UMOBHHCKUX CpCACTaBa.

C o63upom Ha TO Aa ce OecruiaTHU OpaHUIAI] MOKE IMOCTABUTH CaMO Ha 3aXTEB
OKpHUBJbEHOT, OH he y OBOM CErMEHTY OCTBapHBaTH JINYHY OAOpaHy, a MOCTaBJbambeM
Opanmonia onOpaHa he ce nmajbe ocTBapwBaTH Kao crpyuHa. [Ipema Tome, omOpana
CUpOMAIIIHUX HHKaJa Hehe HacTynmuTd 1o CiyxO0eHoj myxHocTH, Beh camo Ha
WHUIMjaTUBY OKPUBJHEHOT, OCHM Yy CIIy4ajeBHMa Kaja ce paad O 00aBe3HO] CTPYYHO]
o0paHH, KajJa BOJba OKPHBJHCHOT Yy TIOTJIEAY HAYMHA OCTBapHBama OJ0paHe HHjC

PpCJICBaHTHA.

Ca acnekta ocTBapuBama Mpapa Ha 0J0paHy, MPaBO Ha OpaHUOIIA Y CIy4ajeBUMa
KaJla OKPUBJbEHU HEMA UMOBUHCKUX MOTYNHOCTH J1a CAaMOCTaJIHO aHTaXXyje OpaHuola, je
O]l M3y3eTHOT 3Haudaja, MehyTum, mpobieM HacTaje yrnpaBO y HEJOCTAaTKy MPOMHCAHUX
KpUTEpHjyMa Ha OCHOBY KOjUX C€ TaKBO MMOBHHCKO CTame mpollemyje. M3 jeaHakoctu
rpahana npen cyoM MpOU3WIa3H J1a HAYMH U KPUTEPHJYMHU 3a YTBphUBame MpeayciioBa
3a MpU3HABaWkE OBOT IIpaBa MoOpajy Outh jeaHaku 3a cBe. nmak, y mpakcu he, eBUAEHTHO,
onpehenu Opoj rpahana mmatu mpoOiieM Jla JOCTaBU JIOKa3e Ha OCHOBY KOjUX OH ce
OBAaKBO TMPaBO YTBPAWIO, KAao INTO je MOTBpJa O BHUCHHU TpHUMamka, MOTBpPAa O

HE3aIOCIICHOCTH WM yBEpeme IMOpecKe yrpaBe. YTpaBo U3 TOT pasjiora, popMHUpame

213 Cninjenuenuh, Jb. (2015). TIpaso Ha 6panuona, op.cit., crp. 408
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JacHUX KpUTEpHjyMa 3a MPOLEHY UMOBHOI CTama OM 3HATHO JIOMPUHENO NMPAaBUIHU]EM U

e(pMKaCHHUjEM OCTBapHBamy IIpaBa Ha OAOpaHy cHpoMamHor. 214

Ca nmpyre ctpane, popMupame MpeBUIlle HUICKUX KPUTEPUjyMa 33 CTHUIIAE MpaBa
Ha OecruiaTHOr OpaHWoOIla JOBENO OW 0 BEIMKHX 3JI0YyNOTpeda y TOM CErMeHTy, a
3aXTEBalkE¢ MPEBUIIEC KOMIUIGKCHUX HAa4YyMHA YyTBphUBama HWMOBHUHCKOT CTama Ou
HEM30Ee)KHO JI0BeJIO 10 Tora na onpeheHa nmma Koja 3auMcra HEMajy WMOBHHCKHUX
MoryhHOCTH Ja aHraxyjy OpaHHOLa Yy IMOCTYNKY, HE OCTBape IpaBO Ha OeCIuIaTHOT
OpaHuoLla, U TUME OCTaHy yCKpaheHH 3a jeIHO O]l OCHOBHUX MpaBa Y KPHUBUYHOM
noctynky. Ilpema TOMe, HeomxomHo je npoHahu KommpoMuc usMmel)y crpedaBama
3710ymOTpeda OBOT MPaBa U CTBapama jeJIHOCTABHOT U OJIAKIIAHOT MOCTYIIKA JIOKa3UBakha
MMOBHHCKOT CTama M THME TOCTOjama norpede 3a OecriaTHUM OpaHUOLEM Y MOCTYIIKY,
aJId ca Jpyre CTPaHe, jaCHO YTBPIUTH KPUTEPHUjyMe KaKo OW JIOILIO JIO yjeTHAYaBama, y

OBOM CMUCITY, Y IIPAKCH.

VY norneny npaBa CUpOMAIIHOT OKPUBJBEHOT, 3Ha4YajHE Cy M oJpende 3aKkoHHUKa O
KPUBUYHOM MOCTYNKY Yy KOjUMa C€ HaBOAM Ja y OMIYIH CyJa KOjOM ce peliaBa o
TPOIIKOBHUMA, CY/I MOXE OCIIO00JUTH OKPUBIJHEHOT JAY)KHOCTHU J]a HAKHAU Y IEJTHHU I
JETUMHYHO TPOIIKOBE KPUBUYHOI MOCTYIIKA, y KOje ce yOpajajy TPOIIKOBM 3a CBEIOKE,
BEIITAaKe, CTPYYHE CaBETHHUKE, IPEBOJMOLE, TymMaye M CTpy4yHa JHMIA U TPOILIKOBH
yBubaja, TPOILIKOBHM IpeBO3a OKPUBJHEHOT, M3/allM 3a J0BONEHE OKPUBIJHEHOI, 3aTUM
MyTHU TPOIIKOBH CITY’)KOCHHX JIMIIA, TPOIIKOBH JI€YeHha OKPHUBJHEHOT 32 BpEME JIOK Ce
HaJla3yu y MPUTBOPY, Ka0 M TPOIIKOBU Mopol)aja, OCUM TPOLIKOBA KOjU ce Harulahyjy u3
¢doHIa 3a 3/PaBCTBEHO OCUTYpame, Ka0 M TPOIIKOBM TEXHUYKOI Mperiena BO3WIia,
aHaNIM3€e y30paka, IpeBo3a Jiella A0 MecTa OOJyKIMje M MayIlaJIHH W3HOC 3a JApyre
TPOILIKOBE, alll M HAarpaja 3a BEIITaka M IOCTaBJ/bEHOI cTpydHor caBeTHHKa. Cyx he
0CJO00UTH OKPHUBJHEHOT IYKHOCTH HAKHAJE OBHUX TPOILIKOBA YKOJIMKO OM HHUXOBHM
wiahambeM OUJIO JOBEACHO Yy MHUTAkE M3/AP)KaBalkeé OKPUBJHEHOT WJIM JIMIA KOja je OH

AyKaH OJa H3JpKaBa, a akO CC OBC OKOJHOCTH YTBPAC IOCIC AJOHOMICH:A OIYKE O

214 Bejatouh, C., llxynuh, M., BDyphuh, B., Unuh, T., Usoposuh, JI., Munojesuh, 1., ... IInasunuh, M.
(2013). IIpupyunux 3a npumeny 3axonuxa o kpusuunom nocmynky, bejarosuh, C., Ilkyauh, M., Unuh, T
(ypen.), OEBC mucuja y Cp6uju, beorpan, ctp. 68.
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TPOIIKOBUMA, MpeAceAHUK Beha, OAHOCHO Cy/vja MOojeMHAL] MOXE IMOCEOHUM pelIeHeM

OCJ'IO60,I[I/ITI/I OKPHBJBCHOI' OJ] AY>KHOCTH HAKHAAC TPOIIKOBAa KPUBUYHOI' l'IOCTyr[KEl.Zl5

Jlakie, oCUM TPOIIKOBA aHTAXKOBamka OpPaHHUOIA, OKPUBJHCHH MOXKE Y KPUBUYHOM
MOCTYIIKY CHOCHTH M MHOTE JIpyre TPOIIKOBE, Ma Ta je OWIIO HEOIXOJHO 3aITUTH U Y
OBOM CErMEHTY, OJIHOCHO OCJIOOOIUTH OKPUBJHEHOT TY)KHOCTH HAKHAJIe OBHX TPOIIKOBA
YKOJIMKO O mmiahameM OBHX TPOINKOBAa OwJia JOBEACHA Yy IUTamkE Er3UCTCHIIHja
OKpHUBJHEHOT, OJJHOCHO H-ETOBO M3/pXKaBambe U M3JIpP)KaBambe JIMIA KOja je OH JIy)KaH Ja

U3/IpIKaBa.

Harpany u HyXHe u3natke OpaHuoria U myHomohHuka omrehenor, omrehenor
Ka0 TY)KHOIIA WM MIPUBATHOT TY)KHUOIIA TyXKHO je Ja IJIaTH, 10 PaBUITy, 3aCTYIaHO JIUIIC,
0e3 ob3mpa ko je oxpeheH oUTyKOM cyna Ja CHOCH TPOIIKOBE KPHUBHYHOT TMOCTYIIKA,
ocuM ako rahame Harpaze W HY)KHUX H3[aTaka OpaHuola, y CKJIaxy ca ojapendama
3aKOHUKA, 11aJ1ajy Ha TepeT OYUETCKUX CpeCTaBa Cya. 3aKOHUK O KPUBUYHOM TOCTYIIKY
je, Y TOM CMHCIY, NPEIBUICO, MOpPEA CUTyallje KaJla Cce OKPUBJHEHOM IIOCTaBJba
Opanmnan, a miahakeM Harpajge ¥ HYXKHHAX HU3Jaraka OM Cce JOBEJII0 y MHTamke
M3JIpKaBamkbe OKPHUBJHCHOT HITM M3JpIKaBarbe JIUIA KOje je OH o0aBe3aH Ja M3Jp)KaBa, Ia
ce HarpaJa W Hy>KHH u3aany Opanuona ucruiahyjy u3 OyyeTckux cpejicTaBa cyna, aa ce
Ha KMCTH HAa4YMH IIOCTYNM M aKko je omreheHOM Kao TYXHOIy OHO TOCTaBJbEH

nmynomohnuk. 218

[Tpema Tome, 3aKOHOABAI] HHjE 3AIITUTHO CAMO OKPUBJLEHOT Kaja je ped O MpaBy
Ha OecrutaTHOr OpaHWoOlla Yy ciydajy Ja HeMa HMMOBHHCKMX MOryhHOCTHM Ja ra
CaMOCTaTHO aHTaxyje, Beh u omreheHor kao Tyxuona, Kako 01 1 OH eUKacCHO YCIeo a
3aIITUTH W OCTBApH CBOja IpaBa IMpeJa CyJOM HMaKO HeMa MMOBHHCKHX MOTYNHOCTH 3a

aHTaxoBame CTpy4yHe nomohu.

Bpanunar o ciy>x0€HOj Ay>)KHOCTH y cllyyajeBUMa OecriiaTHe MpaBHE MOMohH He
IpeJCTaB/ba caMO HCIyHhaBame IMpolecHe Gopme, Beh Tpeba 1a HACTOjU OCTBAPHBAY
JeNOTBOpHE o0pane. Mel)yTuM, HE TIOCTOJU OATOBOPHOCT APKaBe 3a CBaKy MamKaBOCT

KOJy TIOCTaBJb€HM OpaHWIall WCIOJbH Yy paxy, jep YKYIMHO TIOHamame ojadpaHe

215 3akonuk o kpuBMuHOM moctynky (,,Cn. rmacamx PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 264.
216 Tbid, um. 266.
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CYIITUHCKU 3aBUCH OJ] OJIHOCA W JIOTOBOpa M3Mel)y ONTYXEHOT W HErOBOI OpaHHOIA.
Kako y cnmyuajeBuma OecruiaTHe mpaBHE NMOMOhH, Tako M Yy CIIy4ajy Jia jé OKPUBJbCHH
caMOCTaTHO u3abpao M aHTraxoBao Opanuoua. Mmak, Ha/UIeKHM OpraH je IyXaH aa
3aMeHH OpaHMOIla WM ra mpuMopa J1a o0aBjba CBOjy AYKHOCT KpO3 Mpeay3uMarbe
onpeheHnx mepa, MOMyT ojyIarama cyhema, y ciiydajy 1a je HecmocoOHOCT OpaHHoIa 1o
CITy’)KOCHO] IY>KHOCTH Jla JCJIOTBOPHO 3aCTyla OKPUBJBEHOT TOTIIYHO OYHWIJICAHA WIIH
YKOJIMKO C€ Ha by Y JOBOJFHO] MEPHU YKaXe O/ CTPaHE OKPUBJHEHOT WIIH JPYTOT CyOjeKTa

nocrynka.?’

Mako anBokarcka KOMOpa MMa MEXaHH3ME M KpUTEpHjyMe Ha OCHOBY KOjUX
ypehyje TuCTy aJBOKaTa, U MaKo MOCTOju 00aBe3a aJlBOKaTa Ja Mpyxajy MOMOh CTpydHO
U CaBECHO, J]a CTAJIHO CTUYY M YCaBpIIAaBajy 3Hama M BELITHHE HOTPeOHE 3a CTPYUHO,
CaMOCTAJIHO, HE3aBUCHO M JEJIOTBOPHO 00aBJbamke aJIBOKATCKE CIy)XOe, OpraH MOCTyIKa
je AyXkaH Ja BOAM padyyHa Ja JH je oA0paHa OKPHBJEEHOTI O]l CTpaHe OpaHuoua y

MOCTYIIKY ACJIOTBOPHA.

Kana je peu o mpaBy Ha 0J0paHy CHpPOMANIHKX, 3HAYAjHY YJIOTY HMa M CHCTEM
OecrutaTHe TpaBHE TOMOhM KOjy TMpyXajy HEBIAAWMHE OpraHM3aldje, pa3IndnuTa
npodecroHanHa  yApYKeHka, CaBETOBAIMINTA, TMpaBHE KIMHUKE Ha MPaBHUM
¢dakynteruma u ap. Mako oBu nmpyxaouu OecryiaTHe paBHe MOMONHM HE MOTY 3acTylaTu
OKpHUBJHEHOT Yy KPUBHYHOM IIOCTYIIKY, M Maja je BehnHa OBUX yApyXema ycMepeHa Ha
Mpy’kame MnpaBHe nMoMmohu onapeheHnm kareropujama rpahana (uzbernuiama, >kpTBama
MOPOJIUYHOT HACUJbA U CII.), UIIAK C€ HE MOXKE 3aHEMapUTH HBUXOB CBEYKYITHHU JOIPUHOC,
noceOHO y MorJiey Jajber pa3BHjama U yHanpehema nmpaBa Ha oJ0paHy CHPOMAIIHUX U

cucteMa GecriiaTHe TipaBHe momohn.

4.2.2.3. KomniemenmapHna o0bpana

27 CrnujerrueBuh, Jb. (2015). IlpaBo Ha 6panuona, op.cit., crp. 410.
218 Crpareruja passoja cucrema OecruiaTHe npasHe nomohu y Peny6mumu Cp6uju (,,Cit. rnacauk PC”, 6p.
74/2010).
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Hocuomu dyHKMje onOpaHe jecy OKPUBJbEHM M HETroB OpaHmiam, Mehyrum,
JIPYTH TPOIECHU CYOJeKTH MOTY Y OKBHUPY CBOJUX OCHOBHHUX (YHKIMja BPIIUTH M
¢bynkuujy ondpane. OBakBa JOIMyHCKa of0paHa NpOU3HIIA3d U3 OOjeKTHBHOI IHJbA
KPUBUYHOT TIOCTYIIKAa KOjU C€ Orjiefa y JOHOUICHY 3aKOHWUTE W NpPaBUWIHE Mpecye.
Jlakne, ucmymwaBajyhu o0aBe3y Ja HENPUCTPACHO OICHH JIOKAa3e W Jia ca jJeIHAKOM
MaXHOM YTBplyje YMI-CHUIIE KOj€ TepeTe OKPHUBJHEHOT, aJld M KOj€ MY MY Y KOPHCT,
Kako OM MpaBWIHO TPUMEHHO 3aKOH, Cyln y onapeheHo] Mepu Bpmu H 0AOpaHy
OKpuBJbeHOT. Mako Ha MpBH MOTJeN HUje BHIJbMBA OJ0paHa KOjy BpIIE CyI U jaBHH
TYKUJIAI] y OKBUPY CBOjUX OCHOBHUX (YHKIIHM]a, HIIaK, O€3 e ce He OM MOTJI0O TOBOPUTH
0 3aKOHUTO] ONTYXOM HUTH O MPABUJIHO] U 3aKOHUTO] npecyau. OHU Bple OBY 0J10paHy
caMO y OHOj MepH Koja je moTpeOHa J1a ce oCTBape OOjeKTHBHH IHJHCBU KPUBHYHOT
MOCTYIIKA, T€ C€ YMpaBO 300r TOra OHa Ha3MBa KOMIUIEMEHTAapHa, OJHOCHO JOIYHCKA

on6pana okpusbeHor. >t

IIpeMa Tome, cym M jaBHHM TYXWIall KPO3 OCTBapUBAHE CBOJUX OCHOBHHX
dbyHKIMja, OMHOCHO (YHKITHje TIpecylema i ONTyXKema, y oapel)eHOM CerMeHTy BpIIe H

070paHy OKPHBJBEHOT LITO MPEJCTaB/ba KOMIUIEMEHTapHY 0J0pany.

W3 onpende 3akoHMKa O KPUBHYHOM IOCTYIKY Y KOjOj C€ HABOIU JIa CY jaBHH
TYKUJIAI] ¥ TOJUIMja AYXKHU Ja HEMPUCTPACHO pa3jacHE CyMIbY O KPUBHUHOM JETy 3a
KOj€ CIpoBOJie CIyKOEHE paJe, Kao W Jla ca JeIHAKOM NaXHkOM HCIHUTY]y CBE
YUHEHUIIE KOJ€ TEpPEeTe OKPHUBJHEHOT, alli U OHE UYWILEHUIIE KOje MYy HUIy Y KOPHCT,

YIIpaBO IMPpOU3nJIa3u OCHOBA 3a OCTBAPHUBALC KOMIICMEHTApPHE 0n6paHe.220

Jlakiie, He HABOJM C€ J1a jaBHM TYXXKMJIAIl U MOJIMIKja UMajy o0aBe3y JeioBama y
KOpHCT ofi0paHe, jep Ou TO OWJI0 Y CYyNpPOTHOCTH Ca H-MXOBUM OCHOBHUM (pyHKIIHMjama,
anu uctnuyhu 1a nMajy Jy»KHOCT J1a HETPUCTPACHO pa3jacHE CyMibY O KPUBHUUHOM JENy
U Jla ca jeJHaKOM MaXHhOM HCIUTY]y CBE UHUHCHHUIE, jacHO je na he y oxapehenum
CUTyalldjaMa YTBPIUTH U OKOJIHOCTH, OJHOCHO UHICHULE KOjeé HUAY Y KOPHUCT

OKPHUBJHCHOM, a Ha Taj HAYMH U BPIIUTH KOMIJIEMEHTApHY OJ0paHy.

21% Byphuh, B. (2014). Kpusuuro npoyecno npaso — onuimu deo, op.cit., crp. 199-200.
220 3akonnk o kpuBM4HOM mocTynky (,,Ci. rmacamk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 6, cT. 4.
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Kama je peu o jaBHOM TYyXXHOIly, HeroBa OCHOBHa (pyHKIMja jecTe (yHKIHja
ONTYXEHha W OHA je CYIITUHCKH CYNpOTHA OJf (QyHKIHUje onOpaHe, ma ce IMOCTaBJba
NUTakbe Ha KOJU HAYMH jaBHMU TY)KWJIAll YOIIITE MOXE BPIIUTH OJ0paHy Kpo3 CBOje
MPOIIECHE JIENAaTHOCTH, KOjeé Cy IO MpaBWJy Ha CacBUM CYNpPOTHO ycmepene. OBa
MOTYhHOCT MpoW3WiIa3u U3 oApeadu 3aKOHWKAa O KPUBHUYHOM IIOCTYIKY KOje HaBOJC
MIPaBO jaBHOT TYKMOIIA Jla M3jaBU kajOy MPOTUB Mpecyle Kako Ha IITETy, TaKo U Y
KOPHUCT OKPHBIbEHOT.??! YKONMKO jaBHM TyXHNall M3jaBU Kanby y KOPUCT OKPHBILEHOT,

oH he Ha Taj HAYMH BPIIUTH OAOPaHy, OTHOCHO PaJiy C€ O KOMIUIEMEHTAPHO) OJ0paHH.

Wmajyhu y Buay na OpaHHOIla OKPUBJEEHOM MOTY M3a0paTé U HETOB 3aKOHCKH
3aCTYMHHK, OpadyHu APYT, CPOJHUK MO KPBU Yy MPaBOj JUHH]H, YCBOJUTEJb, YCBOJEHUK,
Opar, cecTpa, XpaHUTEJb M JIUIE Ca KOJUM OKPUBJLCHH >KUBU y BaHOpPAYHO] WU APYTO]
TPajHO] 3ajeHUIN XMBOTA, &I W HM3jaBUTH XKaJOy M MOJHETH 33aXTEB 32 MOHABJHAIHE
KPUBHYHOT ITOCTYIIKA ITOCIe CMPTH OCyheHOr, ¥ OBa JIMIa ce MOTY jaBUTH Kao CyOjeKTH

JOTTYHCKE 0):[6paHe:.222

C 003upom Ha TO Aa KiIacu(UKOBamE CTpyYHE 0J0paHe MoJla3u O KPUTEpHjyMa
7la JI1 OKPUBJHEHU PACIIONIaXKe MPAaBOM JIa caM OJUTy4H Aa Jii he ocTBapuBatu og0paHy y
KPUBUYHOM MOCTYIKY CaMOCTaJIHO MJIM y3 moMoh OpaHMoIa, WK je 3aKOHOM ojpeheHo
Ja OKPMBJEHHM MOpa UMaTu OpaHMOIla, YMHU C€ Ja CBPCTaBambe KOMIUIEMEHTapHE
on0paHe y OBy IpyIly HHUJe HajaJieKBaTHHU]€, UIAK, PaJld C€ O JHUIMMa KOja jecy MpaBHO
CTpy4YHa MOMyT OpaHMONa, adu HE BplIe (YHKIM]Y OJOpaHE Yy MOCTYNKY y KOHTEKCTY

KakKo TO 6paHHnau YHWHH.

5. TIOJAM BPAHUOLA OKPUB/BEHOI' U HAYHUH ITPABHOI'
PEI'YJINCAIbA BPAHUJIAYKE ®YHKIIUJE

2213akoHnK 0 KpuBMYHOM nocTynky (,,Ci. rmacmuk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 433, ct. 3.
222 1bid, un. 75, 433, 471.
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O uHCTHTYHIMjU aJBOKaType W OpaHMJAIITBA MOXXE CE€ TOBOPUTH Kao O
[MBUJIM3AIMjCKO] TEKOBUHU KOja je JOINpHHENIa Ja MCTOpHja YOBEKOBE CI000IE Oyne
MOTITyHA B 0€3 Be ce ci1000/1a y ITyHOM CMHCITY TOTOBO U HE MOXE 3aMUCIUTH. ONIuTH
JPYIITBEHH Pa3BOj MPATHO j€ ¥ Pa3Boj MpaBa, OJJHOCHO MpaBocylha, ma Tako U aJIBOKaType
Kao HEOJIBOJHUBOI HErOBOT Jiena, MehyTuM, aJBOKaTypa je WIIaK 3ajpxaia cBOjy Sul
generis ymory. M300opuBIiu ce 3a npaBo ja OpaHe CBOjy cJI0001y ¥ CBOja MHIMBHyaTHA
MpaBa, HACYMPOT MOJUTHKO] BIACTH, JbYAH Cy OCHTypalld OpaHHOIIMMa MECTO y JPYIITBY,
obpahajyhu ce ympaBo mHMa Kako OM OBa cBoja Ipasa M cioboay ondopanwiu. OgaHoct
OpaHmIaukoj mpodecuju mpeu je tiatuo L{unepoH, anu u ocTBapro 3Ha4ajaH JOMPHUHOC
yCIIOCTaBJbakby TeMesba OpaHwiamTBa kao Oyayhe mpodecuje. Kama ce roBopu o
aJIBOKaTypH, MOpa Ce MMAaTH y BHIY Ja IMJb aJBOKAType HHUje M HE CMe OMTH camo
onOpaHa, Aa OpaHWiIal] y KPUBUYHOM IOCTYIIKY MOpa OUTH ClI00O0JIaH YOBEK, Y CMHCITY
COIICTBEHHX yBEPEHa M OJrOBOPHOCTH, a JIa TO YECTO HHje JIAKO, Kao M J1a OMTH aJBOKAT
3HaYW OWTH WHTEJCKTyajal, OJHOCHO o0Opa3oBaH, OJArOBOpaH M Xpabap, aiu W Ja
aJIBOKaTypa Mo/ipa3yMeBa 4acHOCT jep YOBEK KOjH HHje YyacTaH He MOXKe OUTH aJBOKAaT y

IIpaBOM CMHCITY TC pqu/I.223

VnpaBo u3 oBOr pasiora, Ha noOomIamy I0J0Xkaja, YCIOBa paja U 3alUTHTH
IpaBa aJiBoKaTa Tpeda KOHTUHYHPaHO PaJuTH Kako O UM ce oMOoryhuso aa Bpile CBOJy

npodecHjy ynpaBo OHaKo Kako Ou 1 TpebGasio — 1000 1HO, OJTOBOPHO M YaCHO.

,11lojam OpaHuoIa ce MOXKe OJPEIUTH C 003UPOM Ha HETOBO CBOJCTBO CyOjeKTa
KPpUBUYHOT IMOCTYIIKA, IIPaBHU OCHOB 3a HOjaBJ'I)I/IBaH)e Y KpUBUYHOM IIOCTYIIKY, lbETOBO

npodeCHOHAITHO ONpENe/hehe U CTAaTyC, Te OCHOBHE EJIIEMEHTE W CaJpiKaj MPOIeCHE

dynximje xojy Bpim.”?24

Bbpanunan je ¢u3uuko Juie Koje je mpaBHO 0Opa3oBaHO M MPO(ECHOHATHO ce

0aBu amBokaTypoM. bpanmian Ha OCHOBY myHOMOhja JaTor 011 CTpaHe OKPUBIHEHOT WITH

223 Bojuh, M. (2009). Bpanunan u epUKacCHOCT MOCTYNamka y KPUBUIHMM CTBapuMa, bpanuy — uaconuc 3a
npasHy meopujy u npaxcy Aosokamcke komope Cpbuje, op. 2, ctp. 96.
224 1lIkynuh, M. (2015). Kpusuuno npoyecno npaso, op. Cit. 150.
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Ha OCHOBY peliewma Cynaa, BpuM (QYHKIHUjy onOpaHe y KPHBHYHOM IMOCTYIKY, H TO
3ajeJHO ca OKPUBJbEHHM WJIM HE3aBHCHO OJf OKPHBJHCHOT, &M Yy HETOBOM HHTEPECY.
Hakne, OpaHmial, MmoMaxke OKPUBJHEHOM Yy OJOpaHW, y OKBUPY CBOjuUX oBiamnihema,
npeny3umajyhu  oapeheHe KpUBHYHOMPOIIECHE paame, OJHOCHO crapajyhm ce o
MPOIIECHO] M TPAaBHOj 3allITUTH TIpaBa M WHTEPECa OKPHUBJHEHOT Yy KPUBUYHOM

nocrynky.??°

[Ipema TOMe, K20 MPOLIECHONIPABHH OCHOB I10jaBJbHBaba OpaHNOLA Y KPUBHYHOM
MOCTYIIKY jaBJba C€ MyHOMohje JaTo o] CTpaHe OKPUBJHEHOT M3a0paHOM OpaHUOIy U

peuiewke Cyaa KOjI/IM CC I10CTaBJba 6paHI/IJ'IaI_I OKPHUBJCHOM.

Kanma je peu o mynomohjy, mume ce dopManusyje HpaBHH OAHOC u3Melhy
OpaHHMOIla U OKPHBJHEHOT, KpPO3 jeAHY BPCTY yroBopa O AeNy KOjUM ce OpaHmial
obaBe3yje Ja Mpyxka NMOMOh OKPUBJHEHOM TOKOM KPHBHUYHOI ITOCTYIKA, OJHOCHO Ja
CaBeCHO OcTBapyje OpaHunauky GyHKIHU]y y OKBHUPY (GYHKIHUje onadpaHe, TOK ce, ca
Apyre CcTpaHe, OKpUBJbEHHM o0aBe3yje na he OpaHHOIly HAKHAJAWTH TPOIIKOBE H
WCIUIATUTH Harpanay. Pememe o mocraBibamy OpaHHOIA TOHOCH MPEICETHUK Cy/Aa Tpea
KOJUM Ce€ BOJM TMOCTyNHak, 6e3 o03upa Ja Ju ce paju 0 00aBe3HO] CTPYYHO] 0J0paHH, a
OKPHBJbEHH U JIpyTa JIUIla KOja MMajy MpaBo aHTa)XoBama OpaHUOLA TO HUCY YUUHHIIH,
WIA ce pagud o oAOpaHU CHPOMAIIHOI, OJHOCHO IOCTaB/balkby OpaHMOIla Ha 3axTeB
OKpHUBJBEHOT, KaJla OKPUBJLEHH HEMA JOBOJHbHO MMOBHHCKHX CPEJNICTaBa J]a TO CaM YUUHH.
Jaxne, nako obaBe3HHM OpaHMIIAI] U IMOCTAB/LEHM OpaHWIIAll HUCY CMHOHUMH, MPaBHU
OCHOB HUXOBOT T0jaBJbHBAMKa y MOCTYIKY JIEKH y peliekhy O MOCTaBJbaky OpaHHOIa

KOje JIOHOCH TIPEJICETHNK Cy/Ia TP/l KOjUM Ce BOAM MocTymak. 22

3aaTak CBaKorI' aJjBOKaTa, a CaMMM TUM U OpaHHMOLa Y KPUBHYHOM IOCTYIIKY, j€
U3Y3€THO CIIOXKEH, jep OH Mopa, Ipe CBera, Ja ca3Ha O]l OKPHBJHEHOT KOje My IpPaBo
3aMCTa U MpUIaja, a 3aTUM J1a ipoHal)e mpaBHU 0OJUK MOJ KOjuM he MaTepujaIHo IpaBo
CBOTa KJIMjEHTa CAOMIITUTH CYAM]jH, Ka0 U Jia TO MPEJCTaBU y 00Ky hopManHe UCTHHE

¥ CaKyIH 10Ka3e Koji hie KOPUCTUTH FEeroBOM KITHjEHTY y MOCTYNKY. 22’

225 [lIkynuh, M. (2015). Kpusuuro npoyecno npaso, op. Cit. 150.

226 |bid., cTp. 151.

227 Majppuh, XK. (2011). Ja nu ansoxatnMa HejpocTaje ayxoBHOCT?, [aacnux Adeoxamcke Komope
Bojeoodune — uaconuc 3a npasny meopujy u npaxcy, op. 2, crp. 96.
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Jlakie, kako OM HajOObM HAYMH KOHIIMIIMPAO M OCTBAPUO OJ0OpaHy, OpaHMIIAIl
nopex mMTo OOJBEr TMO3HABama IMpaBa W UCKYCTBA y KPUBHYHUM IPEIAMETHMA, MOpPa
MO3HABATU W TICHUXOJIOTH]y JTUYHOCTH KaKo OM ca OKPHBJBEHHM YCIICIIHO YCIIOCTaBHO
onpeheHn OJHOC TMOBEpEeHAa M HA Ta] HAYMH Yy IMOTHYHOCTH OWO YIO3HAT Ca CBHM
pElIeBaHTHUM YHI-EHHIIAMA KOje Cy OKPHMBJBEHOM IIO3HATE, a OJ 3Hayaja Cy 3a cam

MOCTyNaK, OHOCHO OJI0paHy.

Kpo3 KOHCTaHTHY TEXIBY Ja Ce€ OCTBapH IpaBUYHO cyheme, 3alTuTé
JIOCTOJaHCTBO M MPaBa OKPHUBJHEHOT U JIa C€ HEroBa JMYHOCT YYMHU CTBAPHUM CYOjeKTOM

KPUBUYHOT MMOCTYIIKA, U3HCAPUIIN CY CC U HOje,Z[I/IHI/I YCTYIIIH y HOTJIICAY EI,I[BOKEIType.228

[TpaBo OKpHBILEHOT Ha OpaHMOIIA MPECTaB/ba OUTaH CETMEHT HETrOBOT MPaBa Ha
oJ0paHy, a OH pacroyia)ke MpaBOM Ha OpaHHOI[d TOKOM IIEJIOr KPUBHYHOI IMOCTYIIKA.
Bbpanwnan ce, y okBUpY CBOjuX oBiamhema, CTATHO CTapa O IMPOIECHO] W TPAaBHO]
3allITUTH [IPaBa ¥ MHTEPECa OKPUBJHEHOT, T€ Y TOM CMHUCIY MY MpYXa CTPy4HY MOMOh

TOKOM LEJIOT KPpUBUYHOT ITOCTYIIKA.

[IpaBo Ha Opanuona je yTBpheHO U 3arapaHTOBAHO M HAJBHIINM IPABHUM aKTOM,
OJJHOCHO YCTaBOM, I'Ié CE HAaBOJAM J1a CBAKO KO jé OKPHUBJbEH 3a KPHUBHYHO JEJI0 MMa
IIpaBoO Ha o0paHy M MpaBo Jla y3Me OpaHMOIa [0 CBOM H300pYy, /1a ca BUM HECMETAHO
OINUITH U Aa JoOuje MpUMEpPEeHo BpeMe U oJromapajyhe ycioBe 3a mpurpeMy, Kao U aa
OKPHBJBEHH KOjH HE MOXKE Jla CHOCH TpPOIIKOBE OpaHHOIla, MMa MpaBo Ha OecCIUIaTHOT

6paHMOIa, aKO TO 3aXTEBA HHTEPEC IPABHYHOCTH, y CKIIaIy ca 3aKOHOM. 22

3aKOHMKOM O KPUBHYHOM IOCTYNKY Ommke ce ypel)yjy HauMH OCTBapuBama
IpaBa Ha OpaHHOIa M OJHOC U3Mel)y OKpHBIBEHOT U OpaHHOLA, KA0 U MPaBa U JYKHOCTH

Opanuora koja oapelyjy Beros Mojaoxaj y caMoM MOCTYIKY.

OKpHBJBEHU caM MOXK€ M3a0paTH jeJHOI WIM BHIIE OpaHHOLA, ajld TO 3a Hbera
MOTY YYMHHUTH M HETOB 3aKOHCKHU 3aCTYIHHUK, OpauHu JIPyT, CPOJHHK 110 KPBU Yy MPaBoj

JMHUJU, YCBOJUTEJb, YCBOJEHUK, OpaT, cecTpa, XpaHUTEJb U JIMILE ca KOJUM OKPHUBJHEHU

228 Tomnosuh, M., (2007). Bpanunan y KpuBHYHOM TIOCTYNKY. ¥Y: Hayunu cxyn Ipumena Hoéoz 3axonuxa o
kpusuurom nocmynky Cpouje, Konaonuk, crp. 160.
229 ycrag Peny6uke Cp6wuje (,,Ci. rnacauk PC”, 6p. 98/2006), un. 33, ct. 2, 3
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YKUBH Y BAaHOpPAYHO] WJIM KAKBO] IPYroj TPajHO] 3aj€THUIIM KUBOTA, OCUM Y CIy4ajy aa ce

TOME OKPHUBJbEHU U3PHUIUTO l'IpOTI/IBI/I.230

VYBohewe cTpaHuke, OJHOCHO HapayiejHe UCTpare y KpUBUYHH MOCTYIAK JOBEIO
je 0 TpOMEHe TMojaxkaja, HEe caMO jaBHOT TyXxwuola, Beh u OpaHHOIa OKPUBIJHEHOT Y
MOCTYIKY, Ma y TOM CMHCIY, yBOhele CTpaHayke HCTpare IOBElO je 10 Tora ja
OpaHuIIal] caja Mmpey3uMa BEJIUKH J1e0 UCTPAXKHUX 3a1aTaka, a THME Ce MEba, He caMo
ETOB TMOJIOKA] Y MOCTYIKY, HEro U o0uM mocna y oapehenom npeamery. Camum TUM,
aKo ce y3Mme y 003up na OpaHHOIM OOMYHO MCTOBPEMEHO pajic Ha BUIIEC KPUBHYHUX
npeaMeTa, obaBesa BpIICHa UCTPAKHUX aKTHBHOCTH HEMHHOBHO TOBOJH 110 CMamberba

6poja 6GpemMeTa Ha KojuMa pajie Kako 61 ondpaHa 6una eukacua.?®!

[paBuia koja ce omHOCE Ha HPOQECHOHANHO-ETHUKE IYKHOCTH aJBOKATA
ypehena cy Komekcom mpodecHoHanHe eTuke agBoKaTa®>2, oK Cy aJBOKaTCKa CIyxk0a,
yCIOBH 3a 0aBJbeH-€ aJABOKATYpPOM, OOIMIM paja aJBOKaTa, IpaBa, obaBe3e H
OJIrOBOPHOCTH aJIBOKATA, aIBOKATCKUX MPHUIPABHUKA M OPraHM3alja paja aJBOKATCKHX

KOMOPA PETyIHCaHH 3aKOHOM O aJBOKATypH->-.

5.1. Kogexc npodecnonaiHe eTHKe aIBOKATA

AnBokaTypa mIpescTaBiba BaXkaH Jieo mpaBocyha, 0OHOCHO YCKO je MoBe3aHa ca
CYACTBOM, a YCTaB je TpeTHpa Kao CaMOCTaJHy U HE3aBHCHY CIyXOy, UIaK, MoXaa Ou
aJiekBaTHUje OWJIO MPHU3HATHU jO] CBOJCTBO jaBHE CaMOCTaJIHE M HE3aBHUCHE CIyXk0e, Kako

jy je n nperxonan Ycras nedunncao.?*

230 3axonmk o kpuBMYHOM mocTynky (,,Cin. rmacamx PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 75.

281 Bomkosuh, A. (2013). AHanusa NpUMeHE MOjeJMHUX aJBEPCAPUjAIHUX KPMBHYHOIIPOLIECHUX
UHCTUTYTa y KOHTHHEHTAJHOM KPUBUYHOM MPOLECHOM 3aKOHOIABCTBY, Pesuja 3a KpumMuHono2ujy u
kpusuuno npaso, CPICKO YIAPYKEHmE 3a KPUBUYHONPABHY TEOpHjy M Ipakcy M MHCTUTYT 3a
KPUMUHOJIOIIIKA U COIMOJIONTKA UCTpakMBama, BoJ. 51, Op. 1, ctp. 87.

232 Kopexc npodecnonanse eTuxe agsokara (,,Cin. rnacauk PC”, 6p. 27/2012)

233 3akom 0 agsokarypH (,,Ci. rmacauk PC”, 6p. 31/2011 u 24/2012 — omtyka YC)

23 Mgomeuh, 3. (2016). Ecej 0 cBojcTBUMa cyauje, Cl1000M HE3ABUCHOT M CMUCIY MpaBeqHOT cyhema,
op.cit., cTp. 66.

131



Melhytum, HU cam 1ojaM ,,CiTy’k0a” HHje y MOTIYHOCTH NMPHUKJIAJaH, jep ca jeIHe
CTpaHe OZICTYyIa 0/ YOOM4ajeHOT MOjMOBHOT arapara, a ca JApyre CTpaHe Y BEJIHKO] MEpH
acolypa Ha JApXKaBHY CIYXOy M CIIy)kKOCHWYKH CTAaTyC, IITO OM PEeMETUIO HOMHHATHU
Cap:Kaj OCHOBHHX OJUTHKA aJBOKATYPE — HE3aBUCHOCTU U CAMOCTAIHOCTH. >3

KO,I[GKC HpO(i)eCI/IOHaJ'IHe €THUKE aJBOKara 236 CaapXu CKYyIl IIpaBujia O

npoeCHOHATHO-ETHYKAM JTY)KHOCTHMa aJIBOKaTa, a OJHOCH C€ Ha aJBOKaTe W
aJIBOKaTCKe TMPHUIIPABHUKE YIHCAaHE y MMEHUKE aJBOKATCKHX KOMOpa Ha TEPUTOPHjH
Penybnuke CpOuje u agBokare u3 APyrux JApKaBa, KOjH Y CKIQAy ca 3aKOHOM, 3aCTyIajy
Ha Teputopuju Pemyonuke CpOuje. ¥ Komekcy ce HaBOIM J1a HEMO3HABAHE HETOBUX
npaBUja HE OIpaBliaBa, Kao M Ja Kaja aJBOKAT aJ[BOKATCKy JeNIaTHOCT o0aBiba y
WHOCTPAHCTBY, TyXaH je J1a MomTyje u Mehynapoana npasuia npodecuoHaiHe eTUKe U
npaBwiIa Mpod)eCUOHATTHE €TUKE a/IBOKATa y JApKaBu y Ko0joj 3actyma. [loBpena Koaekca
MPEJCTaBba OCHOB JHMCIMIUIMHCKE OJI'OBOPHOCTH aJIBOKaTa, a aJBOKAaTCKa KoMopa
MPONKCYje MTUCIMILIMHCKHA TocTynak 30or noBpene Komekca. Ykomuko y Komekcy He
MIOCTOjH MPABHJIIO KOje ce Ha oapeleHu cirydaj Moxe HermocpenHo npuMmeHuTH, Kogekc he

OWUTH IPUMEHEH Y CKIIaJTy Ca CMUCIIOM HErOBUX Hayvena.

IIpema Konekcy mpodecuoHanHe e€THKe ajJBoKara, aJBOKaTypa je cio0oaHa
npodecHja, OJHOCHO 3aHUMamke€ y OKBHPY JaBHOT MOpETKa, a aJBoKaT je moceOaH
YHHUJIAI TPABOCYHOT CHCTEMA U 3aCTYITHUK W CaBETO/IaBall y CBUM IIPaBHUM CTBapuMa,
a OCHM JY>KHOCTHU Jia IITUTU U OCTBApyj€ MHTEpece KJIMJEHTa, MOJJEHAKO j€ Jy)KaH Ja
CBOJUM MPO(GECHOHATHUM M JIPYTHM jJaBHUM JIEJIOBAaHkEM JIONPUHOCH BJa/IaBUHU TpPaBa,

3aKOHUTOCTH U ITPABUIHOCTHU.

VY oxBupy Kopmekca ce, Takohe, mcTude na MopanHa OATOBOPHOCT aJBOKaTa
MPOM3UJIA3U U3 YHH-CHUIIE J1a JeNlyje Y JOMEHY Y KOjeM KJIHJeHT He IO3Haje MPOIIKCE,
MPAaKCy U CUCTEM YCTaHOBA M J1a YIPaBO HE3aBUCHO, CTPYYHO, CABECHO M CAMOCTAIHO
obaBJpame aJBOKAaTCKe MpodecHje MpeacTaB/ba JeJHY OJ OCHOBHMX TapaHLUja Y
OCTBapWBamy, 3aIITUTH U YHanpehemy JbyICKUX c1000/1a 1 TIpaBa, ajld ¥ Ja O]l Ha4nHa

paja M TOHAlllaka CBAaKOI aJIBOKAaTa MOHA0CO0 IMPEKTHO 3aBUCHU W 3Haya] M Yrien

235 Bepancku, C. (2011). Hosu 3akon o agsoxaTypu, I achux Adeokamcke komope Bojeodune — uaconuc
3a npasuy meopujy u npaxcy, 6p. 5, ctp. 277.
2% Konekce npodecnonanue eruke ansokara (,,Cir. rmacauk PC”, 6p. 27/2012)
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aJIBOKaType y LEIHUHHU, a aJJBOKATCKEe KOMOpe MMajy o0aBe3y Ja YCTAaHOBE M OJpiKaBajy

CTa”Haapac HpO(i)eCI/IOHaJ'IHOF IHOHalIawka U €TUKE aJIBOKarTa.

Hakne, kako ce u y camoMm Koaekcy HaBOau, aJBOKaT KMMa BHCOK CTEIIEH
npodecroHalHe OJrOBOPHOCTH y JPYIUTBY 3aCHOBAaHOM Ha BIIaJIaBUHU TIpaBa, a Koja
MpoucTUYe U3 00aBe3e Ja CBOja 3Hamba U CIIOCOOHOCTH MOJJj€AHAKO MOCBETH KIIMjEeHTUMA
Y MHTEpeCcHuMa 3aKOHUTOCTH U TIpaBJe. Y MOoTJeny MPaBHUX U ETHYKHUX 00aBe3a aJIBOKaTa,
HCTUYE CE€ J]a Cy OHE BE3aHe 3a OJHOC IMpeMa aJBOKATCKO] Mpodecuju, KIHMjeHTHMA,
CyJAOBUMa W JIPYTMM OpraHMMa IpeJa KOjuMa 3acTylajy, Mpema APYTruM aJBOKaTHMa,
CTpaHKama KOje MMajy WJIM 3acTyIajy CYIpOTaH MHTEpeC O]l MHTepeca KJIHMjeHTa, MpeMa
aJIBOKATCKUM TPHUIIPABHUIIMMA, ITPABHOj CTPYIM YOIIIITE ¥ CBAKOM HCHOM IPHITATHUKY
oceOHO, MpeMa aJIBOKaTCKOj KOMOPH M jaBHOCTH, a 3aCHHBAjy ce€ Ha YCTaBy, 3aKOHY H
apyrum Baxxehum mpomnucuma, moTBpheHnM Mel)yHapoTHHUM yroBopuMa, Mel)yHapoJHIM

IIpaBHUM aKTHMa O aJABOKaTypH, CTATYTy aJABOKATCKC KOMOPC 237

n Kogekcy
npodecroHanHe eTHKEe aJBOKaTa, KOju MpeACTaB/ba CKYI IMpaBuwia O MpoeCHOHATHO-
eTHUYKUM JY’)KHOCTHMMA aJBOKaTa, a FhEroBa IIOBpPEAa j€ OCHOB 3a JUCITUILIMHCKY

0JITOBOPHOCT ajiBoKaTa.?3®

KO,I[CKC HpO(l)eCI/IOHaJ'IHe CTHUKC aJIBOKAaTa CaAp:KH O YJIaHa 4 0 13 Hauyema KOja

Mpe/ICTaBbajy OCHOBY Ha KOjMa ce 3aCHUBA aJBOKaTcKa nmpodecuja, a OHa riace:
4. HezaBucHOCT

4.1. AnBokar 3acTyla HE3aBUCHO, Yy CKJIQJy Ca CBOJUM YBEpEHHMA, 3aCHOBAHMM Ha
MO3UTHBHOM TIpaBy, MPAaBHO] HAYIM U MPaKCH, MeyHapOAHUM NpaBHUM CTaHAapaUMa,

craryty u Kozgekcy.

4.2. AnBokar Tpeba Ja mpeny3Me oaropapajyhe nmpaBHe Mepe ja Ou ce Crpeyro 1 Ka3HHO
CBaKO KO Y IIWJbY YTHIIaFkha HA HETOBO 3aCTyIamke, IPUMEHY|e TPUHYIY, MPETHY, CHITY
WM Jpyre HeI03BOJbEHE MPUTHCKE, WM KO T'a, TOBOJOM 3aCTyIama Koje je Y CKIIaay ca

npasuiioM 4.1. Konekca, moBpraBa CaHKIMjaMa UiTH MPETHU CaKIijama.

4.3. Oncryname 0/ Hauesjaa HE3aBUCHOCTH, KOje HE YKUJa HEroBY CYIITUHY, TOMYIITEHO

j€ caMO y MepH HEOIXOJIHO] 3a paJ 3ajeTHUYKE aJBOKATCKE KaHIIeIapHje.

237 Craryr ansokarcke komope Cpowuje (,,Cn. rmacauk PC”, 6p. 85/2011, 78/2012 n 86/2013)
238 Konexe npodecnonanue eruke aasokara (,,Cir. rmacauk PC”, 6p. 27/2012), un. 1,2
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5. CamocTaIHOCT

5.1. Opnyke o mnpuxBaTamy, HauyMHy M TMPECTaHKY 3acTylama aJBOKAaT JOHOCH

CaMOCTAITHO.
5.2. Y rpanumiaMa mponucaHuM 3aKOHOM, cTaTyToM M Kojaekcom, agBoKaTr caMOCTaIHO
oJTydyje:

5.2.1. o opranm3anyju paja cBoje KaHIleIapHuje;

5.2.2. 0 eBUICHIIN]H KJIMjCHATA U MPEAMETA;

5.2.3. 0 3anonubaBamy capaJHUKa, IPUIPABHUKA U 0CO0Iba;

5.2.4. 0 HauMHy paja, 0OyIM U MPUHAJISKHOCTUMA JIMIIA KOj€ 3aIl0I/baBa,;

5.2.5. 0 pacrnonaramy CpeJCTBMa OCTBAPCHUM CBOJUM PaioM;

5.2.6. o yopyXuBamy y 3ajeHHUYKY aJBOKATypy WM TNPHUCTYNAlky APYTHM OOIUIMMA

npogdecroHaiHe capaambe;

5.2.7. o yuemhy y jaBHUM pacmpaBama O paay mHpaBocyha, mpaBHUM HpoOieMuMa u

APYyruM nurtakbnuma o1 OIuITer 3Haqaja;

5.2.8. 0 mokpeTamy WHUIT]jATUBE 32 JOHOIICHE, peOpMUCAHE, HITH OCIIOPABAKHE 3aKOHA

U APYTUX MPOIINCA;
5.2.9. 0 yunamemy y CTpydHa U IpodecHoHaNIHA YAPYKEHa Yy 3eMJbU U HHOCTPAHCTBY;
5.2.10. 0 o6aBbamy MOCIOBA KOJU HUCY HECTIOJUBH Ca a/IBOKATypPOM.

5.3. Opacrtyname O]l Hadela CaMOCTAJIHOCTH, KOj€é HE YKHUJA HEroBy CYIITHHY,

JOMYIITEHO j€ CaMO Y MEPH HEOITXO/IHO] 3a 3aj€JHUYKY aJIBOKATYPY.
6. CtpyuHoct
6.1. ABOKar je qyXaH Jia 3acTyla CTPy4YHO, Ca 3HAaEM 3a KOje je CTeKao KBau(pUKaIHje.

6.2. AnBokar Tpeba aa mpaTH MpomHce, NIPpaBHY MpakCy W CTPYUYHY JHUTEpaTypy U 1a

oOHaBJba, yCcaBpIllaBa U MPOIINUPY]je MPABHO U OMIITE 00pa30Bambe.
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6.3. [{usb mpaBHOT 00pa3oBama je M U3yvyaBame MPAaBHUX BEIITHHA, pa3BHjamke ocehaja 3a
€THYKE BPEIHOCTH W 3aIITUTY JbYACKHX CJI000/a U MpaBa, MOJCTULIAbEe OpUre 3a pan y

KOPHCT KIIMjEHTA U MPYXKamke MOAPIIKE 3aKOHUTO] JISTIOTBOPHOCTH MpaBocyha.

6.4. AnBokat He cMe Ja ylla3u y OMJI0 KaKBe MTOCJIOBHE BE3€ ca HaJIpUIIHCapUMa.
7. CaBecHOCT

7.1. AnBokar je ay»aH jJia 3acTyra CaBecHO.

7.2. CaBecHOCT aJBOKaTa CacToju Cc€ y OpIKJbUBOM, MapJbUBOM, OJJIYYHOM H

OJaroBpeMEeHOM 3aCTylamy.

7.3. AnBokart je nyxkaH na 0e3 ojjiarama yKaxxe Ha CBe MOBpEJE MpaBa U JIpyra Kpliema

3dKOHa Ha HITCTY KJ'II/IjeHTa.

7.4. VHTepece KiWjeHTa aaBokaT Tpeba Ja CTaBM HUCIpE] COINCTBEHHUX HHTEpeca U

MHTEpECca CBOJUX KOJIeTa, IPYTUX YUYECHHUKA Y MOCTYNKY U Tpehux muma.

7.5. Ha 3actymame He cMejy YTHIATH IOJUTHYKA MM BEpCKa YBEpewa, HUTU

HaI[MOHAJIHA, pacHa WM €THUYKA IIPHUITaTHOCT.
8. [Tomreme
8.1. Yacr, momreme 1 MOpaTHa YBPCTHHA OJITUKE Cy TPO(EeCHOHATHOT paJia aIBOKaTa.

8.2. AnBokaT Tpeba nma KiHMjeHTa 00aBecTH MOTIIYHO, OTBOPEHO M MCKPEHO O MPaBHO]
OILICHU Ccy4aja, MPOICHH H3TJe[a 3a yCleX U W3BpIIaBamby WU HEU3BPIIABAEkHY CBOJUX

oOaBe3a.

8.3. V mpodecuonaaHoM paay aJBOKaT CME€ Ja KOPUCTH camMoO JIOMYIITeHa U YacHa

CpencTBa.

8.4. AnBokaT He cMe Ja cynenyje y Hel03BOJbEHOM IpHuOaBibamy NpaBa, HUTU Ja ce

M03MBa Ha JI0Ka3e 3a KOje 3Ha Ja Cy JIAXKHU WU NpUuOaB/beHN Ha HE3aKOHUT HAUMH.
9. IloBepspuBOCT

9.1. IToy3name y TajHOCT MOAATaKa KOj€ je KIMJeHT MPEHeo aJBOKATy O] CYIITHHCKE je

Ba’KHOCTH 3a IPYKAkEC IPABHC HOMOhI/I, IpaBHY CUTYPHOCT U CHpOBObeH)C paBAac.
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9.2. IlpuBueruja noBepJbUBOCTH Yy OJTHOCHMA a/IBOKATa U KIIMjE€HTa MPEACTaBIba JbYACKO
paBo, OUTHY MPETIOCTaBKY CTPYYHOI U CABECHOT 3acTylama U HE3aMEHJbUB YCJIOB

HE3aBHCHOCTH M CaMOCTATHOCTH a/IBOKAaTCKe mpodecuje.

9.3. U3y3euu oJ MOBEPJHLUBOCTU JIOMYLUITEHHU Cy CaMO y CKJIaay ca 3aKOHOM, CTaTyTOM U

Koxnexcom.
10. HocTojHocT

10.1. ¥V 3actynamy, NoHamamy, jaBHOM HCTYyNamky U NPUBATHOM >KUBOTY KOjU je

JOCTYIIaH YBHUJly JaBHOCTH, aJBOKAT Tpeba Jja dyBa BIACTUTHU YIJIE] U yIJIe aBOKaType.

10.2. HaunHoM paja ¥ KHBOTa aJBOKAaT Tpeba Ja JONPUHOCHU 3HAYajy, APYIITBEHO]

yJI03H U TIPABHO] HEOMXOAHOCTH aJIBOKATYPE.
11. HecriojuBocT

11.1. AnBokar ce He MOXe OaBUTH IIOCIIOBMMAa KOjU HapyllaBajy 3HA4Yaj W YIJeHd

aABOKAType.

11.2. AnBokaT He cMe Ja NMPUXBATH HOCIOBE M 3Bama Koju Ou ra noBenu y mnozapehen
M0JIOXKA], HABEIM Ha HEKPUTHUKO U3BpIIaBame TyhUX Hajmora, WM HEroB paj
YCIIOBJbABAJIM TAaKBOM BPCTOM o00aBe3a MJIM IOTOJHOCTH KOjeé OM yrpOo3uiie HEroBy

HC3aBHCHOCT U CaMOCTAJIHOCT.

11.3. HecnojuBo je ca aJBOKAaTypoM HCTOBpEMEHO oOaBJbame OWI0 Koje Apyre
npodecuje M JeTaTHOCTH, HU3Y3€B Yy O00JacTH HayKe, KHM)KEBHOCTH, YMETHOCTH,
myOJIMIIUCTHKE, TpaBHOT  o0Opa3oBama, IOCPENIOBama, XyMaHHTAPHOT  paja,

npeBoaAMJIallITBa U CIIOPTA.

11.4. PyxoBomehu mojoxkaj aJBokaTa Yy IMOJUTHYKO] CTpaHIM HHjEe CIIOJUB ca

pykoBoziehuM nosiokajeM y aJBOKaTCKOj KOMOPH.

11.5. AnBokar Moxe Aa Oyne pyKOBOIWJIAIl WU YjaH TP KaBHOT OpraHa y KOjH Ce IO
3aKOHY OWpa W3 pena aaBokarta win Mel)y aJlBOKaThMa, Kao U CTPYYHUX, PAJHUX WU
CaBETOJaBHUX APXKABHUX TeJla U TeJla HEBJIAJUHOT KapakTepa, YIpaBHUX U ypehuBaukux
on0opa, WM M3JaBAYKUX CaBETa y OpraHu3alidjama, roj yCJIOBOM Ja HHje Ha CTAITHOM

paay ¥ Ja Taj paj HUje y CYIIPOTHOCTHU ca HadyellnMa aJlBOKaType.
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12. OaroBopHoCT

12.1. ¥V 3acTynamy aJIBOKaT je OJrOBOPaH 3a caBeTe KOje je Jao WM MPOIYyCTHO Ja Aa, U

3a Mepe Koje je Ipey3€e0 WU MPOIYCTHO Ja MPEay3Me.

12.2. AaBokar y cBakoM TpPEeHYTKY Tpeba aa OyJie CBEeCTaH CBOje OATOBOPHOCTH U Ja ca
BOM YCKJIAJId CBOj€ IOCTyIKe, MoceOHO Kada ce ompeaesbyje u3Mmel)y CyKoOJbeHHX

BPCIHOCTH 1 UHTEPECA.

12.3. OaroBopHOCT agBOKaTa HE OJHOCU CE€ HA IMOCICIUIE PU3HKA Ha KOj€ j& YIIO30PHO
KIIMjEHTa, aKo ce He paau O ciydajy u3 npasmia 22.4. u 26.3. Koxekca npodecnonanne
eTHKEe aJIBOKaTa, Kajga je obaBe3aH Aa oA0Uje WIM OTKaXke 3acTylame, U aKo KIUjeHT
CBOJUM TIOTIHCOM HJIM Ha JAPYTH MOY3JIaH HAYMH W3PUYUTO MOTBPJHU Ja MY j€ Ha TaKBe

pPU3HKE YKa3aHO, J1a MX je CBECTAH U Ja UX IpUXBaTa.
13. Onmepenoct

13.1. AnBokara Tpeba na mpenopydyjy CTPYYHOCT, CIHOCOOHOCT, ycHeX, Yriieq Hu

IIOBCPCHC KOje je CTCKao CBOjI/IM paaoM U IIOHAIlakbCM.

13.2. AgBokaT HE CMe Ja HyJH CBOje MpoeCUOHATHE YCIIyTre, HUTH Ja CTUYE KJIHjCHTE
peKJiaMOM, HEJIOjaJIHOM KOHKYPEHIIMjOM, Ha HeYacTaH WIM Ha APYrH HEIOMYIITeH

HElLII/IH.239

Baxan cermeHT ofHOca n3Mely KJIMjEeHTa U a/IBOKaTa jecTe aJBOKAaTCKa TajHa, a
By YMHU CB€ IITO j€ KJIMJEHT, WM OBJAIINEHO JHIEe O] CTpaHe KIHJEHTa, IOBEPHO
aJIBOKaTy, WM ITO j€ aJBOKaT, y CIy4ajy y KOME 3acTyla, Ha Jpyrd Ha4lH Ca3HAO WU
npubaByo, y IPUIIPEMHU, TOKOM M 110 IPECTaHKY 3acTynama. CBakH aJBOKaT je y o0aBe3u

Jla 4yBa aJBOKATCKy TajHy M TO 6€3 BpeMEHCKOT OrpaHHuema. >

VYcnocraBibame OJHOCA TOBEpema u3Mel)y ajBokaTta W KIHMjEeHTa, a y TOM
KOHTEKCTY M 4YyBame€ aJBOKAaTCKE TajHE O] CTpaHe aJiBOKaTa, OMTHa je NpEeTIOCTaBKa
YCTICLITHOT 3aCTyMama y OUI0 KOM MOCTYNKY. JEAMHO Kaja je YCIOCTaBJbeH OBAaKaB OJHOC,
a KJIMJEeHT CBeCTaH 00aBe3e aJBOKaTa Jla 4yBa CBE INTO MY jeé MOBEPEHO Kao TajHY,

KJnjeHT he ¢10001HO TOBOPUTH, OTHOCHO YITYTHUTH aJBOKaTa O CBEMY IIITO MY j€ TIO3HATO,

239 Koneke npodecuonanue etuke ansokara (,,Ci. rmacuuk PC”, 6p. 27/2012), wn. 4-13
20 |bid, 4. 14, 15
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a PCICBAHTHO je 3a OpeaAMET IOCTyIKa, U CcaMO TaKoO he aZIBOKaT Mohu YCIICIIHO Oa

MPUIPEMU U pean3yje KOHUIENT 3aCTylamka Yy KOHKPETHOM MOCTYIIKY.

AJIBOKaTCKa TajHA MpEICTaB/ba jelaH OJ HEOINXOJHHMX MPEAyClOBa 3allTHTE
npaBa rpaljaHa y 1eMOKpaTCKOM APYIITBY, Mel)yTuM, y jaBHOCTH OHA HHUj€ Y MOTIYHOCTH
cxpaheHa y TOM KOHTEKCTY, Na 4YaK W HEHO IOMHIbAKE H3a3WBa KOJ MHOTHX
HEpa3yMeBamke U HETOJIOBaKE NpeMa aJlBOKaTcKoj mpodecuju yommre. Paszmor 3a oBo
JIKU y TIOCMATpamy aJIBOKATCKE TajHEe Kao MPaBHOT 00pa Koje KOPUCTH aJIBOKaTy, a He
uHTepecy rpahaHa Koju ce TMOjaBJbyjy y MOCTYIIIMMAa TpPEI CyIOM Kao OKPHUBJbCHH,

omrrehenu n ):[p.241

VYnpaBo y oBoMe ce oriena 3Hadaj Kogekca npodecnoHanne eTuke ajBokara, jep
ca jeJHE CTpaHe OH peryjMiie NpaBWia Koja ce THYy HpOo(eCHOHATHO-CTUIKHX
JTY)XKHOCTH aJIBOKaTa M ojpehyje Hadena o0aBsbama BUXOBE Mpodecrje y TOM CMUCIY, a
ca apyre crpaHe Tpebano OM a CTBOPH CHTYPHOCT KOJ KJIMjeHATa y MOTJIeay €THUKUX

IpUHIHUIIA U OY)KHOCTHU aJIBOKATa, TC YTUYC Ha Q)opMHpa}Le OJIHOCA ITOBEPChA.

5.2. 3acHuBame OpaHwiIauke pyHKIHUje

3acHuBame OpaHuiauke (yHKIH]E, OJHOCHO 3aCHUBAKE MpaBa U JYKHOCTH
OpaHUOIla Y KPUBHYHOM TIOCTYIIKY TIPOU3MJIa3U U 3aBUCH OJ1 CaMOT M300pa OKPHUBJHCHOT,
WM OJ1 HeTOBOT TIOCTaBJbamha IO CIIYK0€HO] TYKHOCTH OJ] CTPaHE jaBHOT TYXKHOIA HIIN

MpeACeIHUKA CYy/Ia.

EnemeHTapHO TpaBO OKPHBIHEHOT je Jla MMa OpaHHOIA M Ja ra CaMOCTaJHO
n3abepe, Kako y ciy4dajeBuMa (hakynTtaThuBHE oAOpaHe, TaKO W y CiIy4yajeBHMa Kajaa ce
panu o o6aBe3HO] cTpy4HO] onOpanu. Mehytum, y oapeh)eHMM 3aKOHOM IMPOMUCAHUM
cUTyanujama OpaHHOIla MOCTaBJba JaBHU TY)KUJIAIl UJIH CYJI, @ OCHOB U (hopMa 3acHUBambA
JTYy’)KHOCTH OpaHHOIla C€ YNMPaBO Pa3IMKY]y y 3aBHCHOCTH JIa JIU C€ pagul O M3a0paHOM

WU TIOCTaBJLEHOM OpaHUWOIly, ajld C€ Pa3IMKyje W MOMEHAT aHTaKOBama OpaHHoIIa,

241 Musbesuh, B. (2013). AjBokaTcka TajHa Kao TEMEJBHO M BEYHO Haueno npodecuje, bpanuy — qaconuc
3a IIpaBHY TEOpHjy U npakcy AnsokaTcke komope Cpouje, roquna CXXVI, 6p. 3-4, ctp. 30.
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BpEME Tpajama CTpy4HE oJ0paHe U MpecTaHaK OpaHHIAuyKe Ty>KHOCTH, Y 3aBUCHOCTHU O]

TOTa J1a JIH Cce Paiy 0 00aBe3HO] MK (GaKynTaTHBHO]j 0n0paHu.?*?

OpraH TOCTYNIKa je AyXaH Ja MOy4M OKPHBJGEHOT IIPe MPBOT CACIYIIAEka O
HErOBOM IPaBY Jla Ce caM OpaHH Wi y3 cTpyuny nomoh 6pannona.’*® OxpusibeHu UMa
npaBo 1a cam u3abepe Kor he ajBokaTa aHra)OBaTH 3a GpaHMOIA, a 0 OBOM HpaBy he ce
IIOYYNTH ¥ Y TIO3UBY Kajia ce IPBH MyT MO3MBA, KA0 ¥ O MpaBy Ja OpaHMIIall IPHCYCTBYje
HErOBOM CacIyIIamky. YKOJIHKO jé OCYMBHUYEHH JIMIIEH 000/ U MPUBEIEH, OJHOCHO
aKo MO3WBarba HHje OWIIO, jABHU TYXWJIAIl UMa JIY)KHOCT JIa YXAIlIICHOT MOYyYd O OBUM
IpaBMMa, aly U Ja My oMoryhu na y3 kopumheme TeneoHa MM JPYror eTeKTPOHCKOT
IIPEHOCHONA OPYKa, MM TIOCPECTBOM 4IaHOBA MOPOAMIE HiIH Tpeher muia, obaBecTr
OpaHnoLa, Ka0 M Ja My, YKOJHKO je TO TOTpeGHO, moMorme na Hahe Gpammomna.?*
OcyMmIBHUYEHH, OJJHOCHO OKPHBJHEHH MOpa OWTH YIMTAH Jia JIk he ce KOPUCTH IPaBOM Ha
6panuona uiu he on6paHy OCTBAPHBATH CAMOCTAJIHO, @ HErOB OJTOBOP MOpPA OHTH yHET
Y 3aIMCHHUK, y CYIIPOTHOM C€ Ha F-erOBOM HCKa3y HE MOXKE 3aCHMBATH CyJCKa OUTyKa. >
OBo mpowmswiasy, u3Mely ocTamor, W3 Tora ITO je MPaBO HA OJOpaHy M INPaBO HA

n3abpaHor OpaHHOIa 3arapaHTOBAHO Y CTABOM Ka0 HAjBUIIIUM ITPABHUM aKTOM.

OxpuBibeHH NHyHOMOhjeM MoXe H3a0paTH M aHTaXOBaTH JeIHOT WM BHILE
OpaHMiana, a TO 3a Hera MOry YYMHUTH U HEroB 3aKOHCKHU 3aCTYIHHUK, OpauHU JIpYT,
CPOJHUK TIO KPBHU Y TIpaBOj JUHU]JU, YCBOJUTEIh, YCBOJEHHUK, OpaT, cecTpa u apyra Oymcka
nuna, y ckianay ca 3akoHoM. [lynomohje ce maje y mucmenoj gopmu u OpaHumiall ra

TIO/IHOCH OpTaHy Tpesl KOjuM ce BOIH MOCTymaK. 240

ITyHomohje CyIITMHCKM NHpejcTaB/ba BPCTY yroBopa O Jielly IJie ce OpaHuiial
o0aBe3yje Ja Tpyxa TOMOh OKPHUBJREHOM Y pealn3alju OJ0paHe y TOCTYIKY, a
OKpUBJHEHU ce 00aBe3yje a he aHra)koBaHOM OpaHUOIly UCIUIATUTH HOBYAHU M3HOC KOJU

o0yxBaTa HaKHa/y TPOIIKOBA U HAarpaiy.

22 Bypuh, B. (2014). Kpusuuno npoyecro npaso — onwmu deo, 0p.Cit., ctp. 206-207.

243 3akonuk o kpuBMuHOM moctynky (,,Cn. rmacamk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 68.

244 3akonuk o kpuBMuHOM moctynky (,,Cn. rmacamk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 192, 293.

245 Bypuh, B. (2014). Kpusuuno npoyecro npaso — onwmu deo, op.cit., crp. 207.

246 3akonmMk 0 kpuBMYHOM mocTynky (,,Cin. rmacamk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 75.
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AnBokar Ou Tpebaso Ja HACTOjU Ja KJIUJEHT Mpea HBUM H3Hece mpoldsem,
OJTHOCHO W3jaBH J]a My CIly4aj IMOBepaBa W MOTIHIIE ITyHOMOhje, TOK ce y OnpaBIaHuM
cllyyajeBUMa H3jaBa W MOTIHC MOTy TNPUOABUTH YyOOWYAjeHHM CpEICTBHMA

KOMYHHKAIIH]e WU TIOCPEICTBOM JIMIA Y KOj€ U KJIM]SHT U OpaHuIIall MMajy MOBEPEHE.

AZBOKaT MOXeE Ja NMPUXBATH 3aCTylame cCaMo Kajia CTpaHKa WJIM JIMIE Koje je
CTpaHKa OBJIACTHJIA, TO OJ] Fbera 3aTPaXkKu, WK KaJla My j€ 3aCTyIamke I0JIEJbEHO OJUTYKOM
HA/IJISKHOT OpraHa. AJIBOKAT pacrojiake cio001I0M OmyyrBama Ja Ju he mpuxBaTUTH
3acTymame, OCHM Yy Cllydajy 3a0paHa W Hajora IPONUCAHUX 3aKOHOM, CTaTyTOM
anBokaTcke komope u Kogekcom npodecruoHanHe eTuke aaBokara, MehyTHuM, MPHUINKOM
OJUTyYMBama O 3acTylamy, aIBOKaT Tpeba Jia BOAM padyHa O MOTPEOU Ja HE3aBHCHO H
CaMOCTaJIHO TIpyXKame IMpaBHe noMohm, Oyde Ha pacmonaramy CBakOME KOMeE je
JOCTYITHO U J1a 0€3 OmpaBIaHor pasjiora He 0/10uje mpyxame TakBe momohu. I[ToceOHo je
BaXHO Jla Ha JIOHOIICHC OJJIYKE O 3acTylamy HE yTUYe pa3liiKka y TOJy, pacH,
HAI[MOHAITHO] TIPUIIQJHOCTH, jE3UKY, BEpH, MOJUTUYKOM U JIpyrom yoehemy, mopekiy,

JIPYIITBEHOM TOJI0Ka]y, CTPAHAYKO]j MIPUMATHOCTH WM eKOHOMCKO] Mohn.?4

Kana je peu o ocyhenom nwmiry, yrBpheHo je mpaBo Ha MOCETy, Kako oJ] cTpaHne Beh
M3a0paHOT MJIM MOCTaBJLEHOT OpaHWolla, TAKO M O] CTPaHEe aJIBOKaTa KOra je OH I03Bao

paau naBama MyHOMON] a. 28

HpeMa TOME, OKOHYAKC MMOCTYIIKAa HE 3HAYU WU NPCCTAaHAK IpaBa OKPHUBJCHOI' HA
Opannonia, Beh u ocyheHo mnuie koje ce Ha OCHOBY ocyhyjyhe mpecyae Hama3u Ha
U3JIpkaBamy ofpeheHe Ka3He U Jajbe jeTHAKO pacrojiake MpaBoM Ha OpaHHOLa Kao U Y
TOKY MOCTYIIKA, CaMO ca APyrayujuM MpaBUMa U Ay>KHOCTHMA.

”249’ a

Baxxno je HanmomeHnyTH 1a ,,JIOK HeMa ITyHOMOhje aJiBoKaT HUje OpaHuIall hio7t

OKPHUBJbEHH TyHOMOhje MO’ke MaTh OpaHWOIly W YCMEHO HM3JaBOM Ha 3alMCHHUK KO

opraHa HOCTyT[Ka.ZSO

247 Kopexc npodecronanse eTuxe agsokata (,,Cin. rmacauk PC”, 6p. 27/2012), g, 21

248 33K0H 0 U3BpIIEHY KPUBHYHUX caHKIM]ja, (,,Ci1. rnacaux PC”, 6p. 55/2014), un. 91

249 Bespancku, C. (2007). TTonoskaj 6paHHola M 0JHOC PEMA alBOKATYPH Y HOBOM 3aKOHUKY O KDMBHYHOM
MIOCTYTIKY, bpanuu — uaconuc 3a npasny meopujy u npaxcy Aosoxamcke komope Cpouje, 6p. 1-2, ctp. 55.
20 3akonmk o kpuBMYHOM mocTynky (,,Cin. rmacamk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 75.
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OxpuBJbeHH WMa TIPaBO Ja u3abepe ajBokaTa Koju he My OuTh OpaHmian U y
cly4yajeBUMa 00aBe3HE CTpydyHe onOpaHe, MehyTHM, YKOJIHMKO TO HE y4YHMHH Ouhe My

MOCTaBJHCH OpaHMIIAI] 110 CITY’)KOCHO] Ty>KHOCTH.

3aKOHMK O KPUBHUYHOM IIOCTYIKY TAaKCATHUBHO HABOJW CIydajeBe y KOjuMa je
CTpy4yHa oja0paHa o0aBe3Ha, a aKO OKPHBJBCHH y OBUM CIllydajeBMMa caM He mu3adepe
OpaHMoOlIa WM OCTaHe 0e3 mera, onhe My peniemeM TOCTaB/beH OpaHuIIall 1o CIIy>KOEHO]
TY’KHOCTH O] CTpaHE jaBHOT TY)KMOLIA WM TPEACEAHUKA CyJa M0 Pelocieay ca CIHucKa
aJIBOKaTa Koje Cyay JOCTaBJba HAJUIeKHA aJJBOKATCKa KOMOpa, Koja MMa 00aBe3y Ja BOAU
padyHa O TOME Jia JIM MOCTOje OCHOBE 3a MPETIOCTaBKy Ja he aHrakoBame ojpeheHor
aJIBOKaTa, y CMHUCIy OpaHHOIla TIO CIYXOEHO] Iy>KHOCTH, JONPUHETH OCTBApUBAMY

nenoTBOpHe oxdpane. >

,OIITyKa jaBHOT TYKMOIA, OJHOCHO TIPEJACEJAHHMKA Cyda O IIOCTaBJbamy, 3a
OpaHuola je JeruTUMaIyja a y KOHKPETHOM KPUBUYHOM IOCTYIKY BpIIU CTPYUYHY
onopany. O MocTaB/LEHOM OpaHUOIY OKPUBJFEHU MOpa OUTH HEMOCPEeTHO 00ABEIITEH, a
KaJ je IOCTaBJbeH IIOClie TIOAM3ama ONTYKHHUIE, CyJ ra O ToMe o0aBemTaBa

FICTOBPEMEHO Ca JI0CTABIHAEM ONTYKHHUIIE. 2>

Jlakiie, pelieme KOjUM ce MOoCTaBJba OpaHMiIall y cilydajeBuMa 00aBe3He CTpydHe
o0paHe, Kaja OKPUBJBEHM M 3aKOHOM ojpeheHa nuia To HUCY YYMHWIIA, MPEICTaBIba
MIPOLIECHO-TIPAaBHU OCHOB TI0jaBJbHBama OpaHHOLA y MOCTYIKY, Mel)yTUM, OKpUBIHEHH Y
CBaKOM MEMEHTY MOKe M3abpartu Apyror OpaHuoIlia, a Tajaa he mpolecHo-TIpaBHA OCHOB

110jaBJbHBamka OpaHMOIIA y OCTYNKY OUTH MyHOMORje.

VY morneny mpecTaHka IpaBa M JIy>KHOCTH OpaHuona, npensubeHo je na oHa

[IpecTajy y cilydajy Oolo3MBa WM OTKa3a MyHOMoOhja, uiu pa3peliemeM OpaHuoua.

N3abpanu Opanumnar; he OMTH pasperieH ako ce pajJd O HEKOM O] JIUIA Koja Cy
3aKoHOM ojpeheHa ga He Mory OWTH OpaHuWIal] OKPUBJHEHOM, aKO TOCTE OMOMEHE
M3peUYeHe HOBYAHE Ka3HE HACTaBW Jia HapylllaBa pel, ako MPOTHUB Hhera Oyne MOKPEHYT
KPUBUYHH TIOCTYIAK 300T OCHOBaHE CYMIE JIa j€ Y BE3U Ca MCTUM MPEIMETOM YUHUHUO

KpPUBUYHO [CJIO CIIp€YaBalkbe M OMECTAKLC JOKAa3MBamka HIIN OEKCTBO U OMoryhaBaH,e

21 Ibid, un. 76.
252 Bypuh, B. (2014). Kpusuuno npoyecro npago — onwmu oeo, op.cit., ctp. 208.
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OCeKcTBa JMIA JIMIIEHOT C€1000/€, aKo MY je HAaKOH OI03MBa WJIM OTKasza ITyHoMohje
MTOHOBO JIaTO, & OYUTJICITHO j€ J1a je JIO TOTa JOILIO Y WY OJYTOBJIaYeHha MOCTYIKA, aKO
Ce paau O 33ajeTHUYKOM OpaHHUOIly, a TIOCTOjU HEKH O] 3aKOHOM TpenBUl)eHHX pa3jora
300r KOjUX OBaKkaB HAauMH OJ0paHe HHUje MOTyh M aKo OKPHBJbEHU MMa BHUIIE O] TET
Opanmiaia, a He onpesenu ce koje he Opanuone 3aapxaru. OCHM IMOMEHYTa MpBa TPH
pasznmora koja cy mnpenBuheHa 3a paspenieme u3aOpaHor OpaHHOIa, OpaHHIIAIl 10
ciyx0eHoj my:kHOCTH he OWTH pa3pelieH U y Cliydajy Ja OKPUBIbEHU, OJHOCHO HEeMY
Onmcko nuIe, u3adbepe Ipyror OpaHUoIa, aKo He MpyXa OKPUBJEEHOM moMoh y ogOpaHu
CTPY4YHO, CaBECHO M OJIarOBpeMEHO, M aKO Cy YCIlieJl IPOMEHE HMMOBHUHCKOT CTamba

IIpeCTaik aa HOCTOje pasjIo3u 3a ozl6paHy CI/IpOMa.I_HHI/IX.253

5.2.1. bpanunauka cnocobHocm

CrocobHocT ma Oyae OpaHWial MMa caMoO aJBOKAT, OJHOCHO JIMIE Koje je
YIIMCAaHO Y MMEHHMK aJBOKaTa, OCHM 3a 3aKOHOM ojpeljeHa KpuBHYHA jena, y KOjuMa

aIBOKATa MOXKE 3aMCHUTHU aIBOKATCKH NPUITPABHUK.

IIpaBo Ha OaBJbeH-E aJIBOKATYpPOM CTHUYE CE Ha OCHOBY OJJIYKE O YIIUCY Y UMEHHUK
aJIBOKaTa M IOJIaramkeM aJIBOKAaTCKe 3akijeTBe. CaM MoCTyIak 3a OCTBapUBambE MpaBa Ha
0aBJpeHE aBOKAaTYpOM MHoKpehe ce 3aXTeBOM KaHAWAATa 3a YIHC Y UMEHHUK aJBOKaTa
KOjU Cce MOJHOCH a/IBOKAaTCKO] KOMOPH Ha 4MjeM noapydjy he OMTH ceauiuTe aJBOKaTCKe

KaHuenaije KaH,Z[I/I)IaTa.254

Jla O6u oxpeheno nuie OWIO ymUCaHO Yy MMEHUK aJIBOKaTa, MpeMa 3aKoHY,
HEONXOJIHO je Ja MCIymaBa ojapeheHe ycimoBe, HA OCHOBY KOJUX CE€ JIOHOCH OJITyKa O
ynucy. Y TOM CMHCIY, Ka0 YCJIOBH C€ HaBOJI€: JMILJIOMA MPaBHOT (hakylnTeTa cTeueHa y
Peny6mumm CpOuju miam Turuioma mpaBHOT (akyjiaTeTa CTeueHa y CTpPaHoj ApXKaBH U
MPU3HATA y CKIIaTy ca ImponucuMa Koju ypehyjy obmact Bucokor oopa3oBama, MOJI0KEH

MpaBOCYIHU W aaBokarcku ucnuT y PenyOnumu CpOuju, apxasspaHcTBO PemyOmmke

23 3akonuk o kpuBMuHOM moctynky (,,Cn. rmacamx PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 80.
254 3akon o ansokarypu (,,Ci. rmacauk PC”, 6p. 31/2011 u 24/2012 — ognyka VC), un. 5
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CpOwuje, ommra 37paBCTBEHAa M IMOTIYHA IIOCJIOBHA CIIOCOOHOCT, HEMOCTOjambe PaJHOT
OJJHOCA, HeoCyhMBaHOCT 3a KPMBHYHO JIeNI0 KOje OM KaHJuIaTa YWHUIO HEIOCTOJHUM
NoBepema 3a 0aBJbEHEC AJBOKATYPOM, HEIMOCTOjabe IPYre PErucTpoBaHE CaMOCTaHE
JENaTHOCTH WJM CTaTyca CTaTyTapHOT 3acTyIHHKA, IUPEKTOpa WIM TNpPEACEIHHKA
yIpaBHOT 0700pa y MPaBHOM JIMILy, WIaHa WM MPEACEAHNKA M3BPIIHOT 0a00pa OaHKe,
3aCTYMHMKA Ap)KaBHOT KalWTaja, CTeYajHOT YIPAaBHUKA, NPOKYpPHCTE M JHUIA Koje
yroBOPOM O paay uma yTBpheHy 3a0paHy KOHKYpEHIUje, 3aTUM Ja je JIUIE JOCTOJHO Ja
ce 0OaBu amgBOKaTypom, aa je o00e30eheH pamHu MPOCTOp TOrojaH 3a OaBJBEHE
aJIBOKaTypoM M HCIYH-EHOCT TEXHUUYKUX YCJIOBA y CKJIaJy ca aKTOM AJIBOKaTCKE KOMOpE
Cpbuje, ka0 ¥, YKOIMKO je KaHIUAAT MPETXOIAHO IMOJAHOCHUO 3aXTEB KOjU je OJ0ujeH,
NPOTEK HajMamke TPH TOJUHE OJ JOHOIICHa KOHAYHE OJUIyKe O OJ0Mjamy 3axTeBa 3a
VIIHC y UMEHHK aJBOKaTa OMJIO KOje OJ] aJBOKAaTCKMX KOMOpa y cacTaBy AJIBOKATCKe
komope CpOuje. Jla 1M je Jmie HelOCTOJHO MOBEpeHma 3a 0AaBJbEHE aBOKATYPOM 300T
ocyhuBaHOCTH 3a OJpel)eHO KPUBHYHO JEN0, Ka0 M HEroBa JOCTOJHOCT 3a OaBJbEHE
aJIBOKaTypoM, aJBOKaTCKa KOMoOpa IIeHH 1o ci1000aH0] oneHn. HemoctojHuM moBepema
3a 0aBJbEHE aBOKATYpOM cMmarpahe ce KaHIUAAT U3 YMjer )KUBOTA M paja ce, y CKIaxy
ca ommuTenpuxBaheHUM MOpaTHUM HOpMama U KOJEKCOM, MOXeE 3aKJby4UTH Ja ce Hehe

caBeCHO 0aBUTH AABOKATYypOM U 9YBATHU KBCH YFJ'IGI[.ZSS

5.2.1.1. Ko mooice bumu bpanunay

IIpema 3akOHHMKY O KPUBHYHOM MOCTYNKY OpaHWJIAI] y KPUBHUYHOM MOCTYIKY
MOXe OWUTH camoO aJBOKAaT, JaKje JHUIE Koje ce MpodecHoHATHO OaBH aaBOKATYpPOM,
YIHCAaHO Yy UMEHHK aJIBOKAaTa M KOje je IMOJIOKHIIO aJBOKATCKy 3akieTBy. Mehyrum, y
MOCTYIIIMMa 3a KpUBUYHA Jiela 3a KOja je MpoIMcaHa Ka3Ha 3aTBopa JI0 IeT rojuHa,
aJIBOKaTa MOXe 3aMEHMTH aJBOKATCKU MPHUIIPABHUK. AJIBOKATCKH MPUIPABHUK j€ JHUIIE

KOj€ je IUIUIOMUPAHW TPaBHUK W KOJU C€ 00aBJbalkbeM MPUIPABHUYKE BEXKOE KOJI

25 3akon o ansokatypu (,,Ci1. rnacauk PC”, 6p. 31/2011 u 24/2012 — opnyxa VC) , 4. 6
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aZBoKata ocrnocoOJbaBa 3a pajJ y aJBOKAaTypu, a Kao TakaB j€ YNHCAaH Yy HMMEHHK

aIBOKATCKHX HpI/IHpaBHI/IKa.256

Haxkne, 3akoHuk yommTeHo onpelyje ma camMo agBokaT Moke OWUTH OpaHuUIiIall
OKPHBJHCHOT y KPHBUYHOM TOCTYIIKY, OJJHOCHO 3a oJpeleHa KpuBHYHA JieTia aIBOKATCKU
MPUIIPABHUK, aJld M U3PUYMTO HABOJIW M KOja JIMIIA, MaKO Cy aJBOKATH HE MOTY OUTH

OpaHuOLM Y MOCTYIIKY.

Ca npyre cTpane, OpaHHIall OKPHBJBEHOT y TIOCTYIKY MOXKE OMTH caMO aJBOKAT
KOME j€ OKpUBJBCHH Jao MyHOMohje, OJHOCHO KOra je aHTaXoBao 3a KOHKPETaH

KpUBUYHH ITOCTYIIAK, UJIN 6paHI/IJ'IaI_[ KOjH je MMOCTABJBCH OJ] CTpAaHE OpraHa IMOCTYIIKA.

VY TOM KOHTEKCTY, OpaHHJIal] O CIyX’OeHO] 1y>KHOCTU MOK€ OMTHU caMo aJIBOKaT
KOjU Ce HaJa3M Ha CHHCKY a/IBOKaTa KOjU JOCTaB/ba HAJUIEKHA aBOKAaTCKa KOMOpa, a
KOja TPWIMKOM CacTaBJbarba CIIMCKAa BOJU padyHa O CTPYYHOM paay MU HCKYCTBY
ajZiBoKaTa y o01acTH KpMBUYHOI IpaBa, Ha OCHOBY 4era ce M cMatpa aa he onbpana Outu
JeI0TBOpHA. Jlakie, yKOJIUKO ce paau O OpaHMOLy MO CIyXO€HO] TyKHOCTH, TO MOXKE
OWTH caMo aJBOKAT KOjU CE HaJla3u Ha CIIMCKY a/IBOKaTa HaJUIe)KHE aJJBOKATCKE KOMOPE U

KOjH je mpeMa yTBpheHOM penocieny oapeheH 3a aHTaKoBamke y KOHKPETHOM IOCTYIIKY.

[Topen dopmanHuX ycioBa Koju Cy NMOTpeOHU Kako OM ajBokar 6uo OpaHmiar y
MIOCTYIIKY, HOTPEOHO je J1a aABOKAT Moceyje oapeheHe BemTuHe U JIMYHEe 0OCOOMHE KaKo
6u 610 OpaHmMIIall, OJJHOCHO KaKo OM yCIIEHIHO BPIIHO (PYHKIH]Y oAOpaHe y KPUBUYHOM

MOCTYIIKY.

HeomnxoaHo je na agBokaT MMa IIUPOKO 3HAWKE, HE CaMO M3 00JIACTH KPUBUYHOT
npaBa ¥ Ipasa yomnmre, Beh 1 u3 apyrux o6nacTu U Hayka, Kako OM mTo 00Jbe pasymeo
OKOJHOCTH CBakoI' IOjeJUHAYHOr CIy4aja, Kao M BHCOKO pa3BUJ€HO JIOTMYKO

3aKJbyYMBaKE y IUJbY IITO ehUKaCHU]eT KOHIIUIHUpamka 0JJ0paHe.

Kana je peu o obnuuuMa cienyjanusanyje OpaHuora, oHa MoXe MOCTOjaTH Yy JBa
o0JIMKa, OJTHOCHO MOXe OuTH (akTHUKor U (opmanHor kapakrepa. Crenujanuzanyja
(akTHYKOT KapakTepa ce Oorjeaa y IPEeTeKHOM WM YecToM OaBibemy oapeheHom

obJyacTu mpaBa WU oapeheHoM BpCTOM MOCTYIIKA, Ta C€ Y TOM CMHUCITY OpaHuJIaIl MOXe

2% 3akon o ansokarypu (,,Ci. rnacauk PC”, 6p. 31/2011 u 24/2012 — opnyxa VC), un. 4
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CTCLMjaTM30BaTH 3a 0aBJbCHE KPUBUYHUM IMOCTYIIIUMA KPO3 IMPAKCy y OBOj BPCTH
MocTyIaka, npydyaBame onpehene nureparype, nocehuBame oaroapajyhux ceMuHapa u
cin. Cnenujanm3anuja GOpMATHOT KapakTepa Mpou3nia3zu u3 (HOopMaaHUX MOTBPAA KOje
noTBplhyjy na je OpaHumial caBianao M CTeKao 3Hama U3 oxpehene obmacTu Tako mITo je
nocehuBao oarosapajyha mpemaBama, 1oj1ara0 TECTOBE WM UCIHTE, a 10 MPAaBUIY OBa
JIBa Ha4yMHa CICHHjalIn3alije ce KOMOMHY]Y y IHJbY IITO YCHCIIHH]ET OCTBapHBaba
Opanmitauke (yHKIUje. 3aKOH yClIOBajbaBa Jia jeAMHO CICIHjaIM30BaHU aJIBOKATH Kao
OpaHHOLM MOTY IOCTYNATH Yy MOCTYNKY IpeMa MaJOJICTHHIUMA, jep je€ HEONXOJIHO Ja
uMajy noceOHa 3Hama M3 O0JIACTH IpaBa JIeTeTa U MPECTYIMHUINTBA MiaauX. Mehyrum,
3a KpUBHYHA JIe]Ia OPraHM30BaHOT KPUMHUHAJIA U JieJla BUCOKOTEXHOJIOMIKOT KPUMHUHAIA,
3aKOHOABAIl j& OJPEANO CICIHjAIN3alH]y KPUBUYHOT Cy/la U jaBHOT TYXXHJIAIITBA, alld
HE U MOTPeOHY CrelHjaln3alujy y morieay OpaHuola, ITO Ce HE MOXE CMaTpaTH y

MOTYIIHOCTH Ol'IpElBI[aHI/IM.ZS7

5.2.1.2. Ko ne mooce bumu opanunay

Onpehena nuna ce He MOTY MOjaBUTH Y IOCTYIKY Kao OpaHuial, mehy kojuma cy
CaOKpHBJbEHHU, olTeheHy, OpauHu ApPYyr WM JIMLE KOje ca CAOKPUBJbEHUM, OolTeheHuM
WIM TY)XKHUOLIEM JKMBHU y BaHOpauHO] WJIM APYroj TPajHO] 3ajeIHULU KHUBOTA, HHXOB
CPOJHUK TIO KpPBU Y TIpaBOj JUHHUJU O OWJIO KOT CTEeneHa, y MoOO0YHO] JIMHH]U M0
YEeTBPTOI' CTENEHAa WM MO Ta30MHU 0 APYror CTENeHa, 3aTHUM JIMIIE KOje jeé Kao CBEIOK
M03BaHO Ha IJIaBHU MPETPEC, OCUM aKO M0 3aKOHHKY O KPUBUYHOM IIOCTYIKY HE MOXKe
OMTH MCIUTAHO KAa0 CBEJOK MM j€ OCI000heHO MYKHOCTH CBEAOYEH-Aa U W3jaBUJIO Ja
Hehe /1a cBe104H, JIUIIE KOj€ j€ Y UCTOM MPEIMETY MOCTYIAI0 Kao Cy/I1ja, JaBHH TYXKHJIAIl,
3aCTYIHUK omTeheHor, Cly)XKOeHUK IMOJIMIMje WK JPYro JMIE Koje je Mpeay3umallo

panme y IpeAuCTPaXKHOM MOCTYIIKY, Kao M OpaHHUJAl] CAOKPHUBJHEHOT KOjU C€ y HCTOM

7 MIkynuh, M. (2015). Kpusuurno npoyecto npaso, op.cit., ctp. 157-158.
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npeaAMETY TEPECTU 3a UCTO KPUBHUYHO ACJI0, OCHMM aKO OpraH IOCTYIIKA 3aKJby4Hd Jia TO HE

OH IITETHIIO MHTEepecuMa oopane.>>8

Jaxne, 6e3 003upa /1a 1 UCIyHaBajy cBe (OpPMaHE YCIOBE KOjHU CY IIPOIUCAHH,
OBa JIUIIa HE MOTY OWUTH OpaHHJAI] OKPUBJEEHOM Yy IOCTYIKY 300T MOPOJUYHUX WIIH
JMYHUX Be3a ca OKPUBJHCHUM, OJJHOCHO CAOKPUBJHEHHM, 300T TOTa IITO C€ y MPEIMETY
10jaBJbyjy Kao CBEIAOK MM Bpiie (YHKIH]Y y IOCTYNKY KOja j€ y CYNpOTHOCTH ca

dbyHKIIjOM o1OpaHe.

Bpanunan y KpUBHYHOM TOCTYIKY, Y UCTOM KPUBHYHOM IPEAMETY, HE MOXKE
OWTH HU BEIITaK, JaKkjie HE MOXKE C€ BELITaK KacHUje M3a0dpaTh WM IOCTaBUTH 3a
OpaHuoIla, Kao INTO HU aJBOKaT KOju je Beh OpaHuial y MOCTYNKY HE MOXE OUTH

KacHHUje HMEHOBaH 3a BemTaka. >

VY mocrynuuma mpeMa MaloJIeTHUIIMMa OpaHWiIall He MOXKe OMTH aJBOKaT KOjU

HeMa ImoceOHa 3Hamka U3 0071aCTH mpaBa A€TCTa U NPCCTYINHUIITBA MJIaJIUX.

5.2.2. Umenosare bpanuoya

Onpehenn anBokaT ce aHraxyje kao OpaHuial y KpUBUYHOM MOCTYIKY U300poM
WJTU TIOCTaBJbabEM IO CITYKO0€HO] My>KHOCTH. be3 003upa aa nu ce paau o 00aBe3HO] Win
(akynTaTUBHO] CTPYYHO] OJ0paHU, OKPUBJHEHU MMa MPaBoO J1a y MOTIYHOCTH CJI000IHO
n3abepe OpaHuoLla U3 pesa a/BOKaTa, a TO MOTY 3a Hera yYMHUTU M HerOBU MPOLIECHH
CYICTUTYTH, OJHOCHO HETOB 3aKOHCKHU 3aCTYNHHUK, OpauHH JIpYyr, CPOJHHMK IO KpPBU Y
MpaBoj JIMHHU]U, YCBOJUTEJb, YCBOJEHUK, Opar, cecTpa, XpaHUTEJb M JIMIE Ca KOJUM
OKPUBJHEHH KUBU y BAaHOpAuHO] WJIM KaKBO] JIPYroj 3ajeIHULU )KMBOTa, OCUM YKOJIHUKO Ce
OH TOME M3PHYUTO NMPOTUBU. AJBOKAT ce opjamhyje MUCMEHUM IyHoMohjeM na Oyze
OpaHual y IMOCTYNKY, a OHO C€ MOXE JaTh M YCMEHO Ha 3alHCHHUK KOJ OpraHa

noctymka. 2

28 3akonuk o kpuBMuHOM moctynky (,,Cn. rmacamx PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 73, cT. 3

29 Byphuh, B. (2014). Kpusuuno npoyecro npaso — onumu deo, op.cit., crp. 205

260 Bpxuh, C. (2014). Kpusuuno npoyecro npaeo I , op.cit., ctp. 191.
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Jlakiie, IMeHOBame OpaHMoOIIa TPOU3IIIA3U U3 IMyHOMOhja WM peliekha KOjuM ce
MoCTaB/ba OpaHWJIAIl Kao OpaHWIall 10 CIY)XOCHO] JIY)KHOCTH. 3aKOHOJaBall je
npenBueo aa OpaHuolla OKPUBJEEHOM MOTY M3abpaTH U mweMy Onucka nuna onapehena

3aKOHOM, aJii KaO YCJIOB CC HABOAW U30CTAHAK HET'OB U3PUYIUTOT ITPOTHUBJBCH:A.

[To mpaBmiy, agBOKaTy CTpaHKa JIMYHO M3HOCH MPOOJEM W H3jaBibyje lla My
cly4yaj TIOBEpaBa, HAKOH dYera IMOTHHCyje TyHoMmohje. Mehytum, y ompaBaaHum
cllyyajeBUMa H3jaBa W TMOTNHC IyHOMOhja MOTry ce NpUOaBUTH W yOOHYajeHUM
CpeAcTBUMa KOMYHHKAIIH]e, WIH ITOCPEICTBOM JIUIA Y KOje M KIIMjeHT U OpaHuiall uMajy
MOBEPEHE, Y3 YCIIOB J1a BEPOJOCTOJHOCT M3jaBe M MOTIHCA aJBOKAT IIPOBEPH YUM Oyne y
MOTYhHOCTH, OJJHOCHO YHMM OKOJIHOCTH TO JI03BoOJie. Y IMyHOMOhje ce yHOCE MOoJaIy o
aJIBOKaTy, KOJIETH U aIBOKATCKOM IMPHUIIPABHUKY OBJAIINEHOM 32 3aMEHUBAILE, ITOIAIHU O
CTpaHKama, BPCTH IOCTYIIKa, MPEAMETY 3acTylama U JaTyMy MOTIHCUBamka, U TO Tpe
HEro IITO CTpaHKa IOTIHIIE IyHOMONhje, a YKOJHMKO 3acTylame HE JOCTHXKE WIIH
MpeBa3mia3d 3aKOHOM MPOIKMCAHU JCIOKpYyr oiamihema, y IyHoMohje ce yHoce u
noxanu o obumy osnamhema. Heonpehena opnamthema, oBnamherma Koja ce HE OJHOCE

Ha IPEeJIMET 3aCTYNamka U CIIopa3yMe o HaKHAIU He cMejy OuTH yHeTa y myHoMohje.?%!

ITpema ToMe, myHOMOhje Mopa /1a caip>Ku cBe OJIMXKe MOAAaTKE O CAMOM aJIBOKATy
KOJU ce aHraxyje kao OpaHMJall U IMpeAMETy MOCTYIKa 3a KOjU ce aHraxyje, jep ce, 1o
npaBwily, ImyHomohje naje 3a KOHKperaH moctynak. IloceOHO je BaXXHO Mpenu3HO
neduHrcat 06uM oBJanthema YKOIMKO C€ JaTo OBjamheme He Mokjiamna ca 3aKOHOM

MPOIMHUCAHUM ACITIOKPYIOM oBJamihema.

AzBoKar nMa cio6oay OJUTy4MBama KojeM JMIy he mpyxatu npaBHy momoh, a
npema Kogekcy mpodecuonanne etuke ogBokara, 1nocroje oapeheHu pasnosm kaja ce
onOujame TIpy)Kama TIpaBHE IOMONM cMaTpa OIpaBIaHUM, and Yy ojapeheHum

cllyyajeBUMa MOCTOjH JYKHOCT aJ[BOKAaTa Jia Mpyskame MpaBHe moMohu ozaduje.

AJIBOKaT MOXE€ J1a TPUXBATH 3acTyMame CamMoO KaJa OKPUBJHCHH, WM HETOBH
MPOIIECHU CYIICTUTYTH, TO OJ Hera 3aTpaku, WIH YKOJIUKO MY j€ 3aCTylame J0/IeJheHO
OJITYKOM HaJjiexkHor oprana. Crmoboja oqiydnBama aJBOKaTa Ja JM he MpUXBaTUTH

3aCTyllalkbC OrpaHUYCHA je 3a6paHaMa U HaJlo3uMa IPOIMMCAHUM 3aKOHOM, CTATYTOM U

21 Koneke npodecuonante etuke ansokara (,,Ci. rmacuuk PC”, 6p. 27/2012), un. 23

147



Konekcom. He3aBuCHO M caMOCTaiIHO MpYKame MpaBHE MOMONH, KaKBO je M TOBEPEHO
aJIBOKaTypH, aJIBOKaT Tpeda Ja CTaBU Ha pacloliaralke CBaKOME KOME je JOCTYITHO, a Y
TOM CMHCIY M Ja IPUIMKOM JIOHOIICHA OJJIyKEe O 3acTylamy BOJIU padyHa jaa 0e3
ONpaBJAHOT pa3jiora He oJ0uje mpyxkame momohu. OmIyka o 3acTynamky Mopa OUTH
JoHeTa 0e3 MKaKBe JUCKpUMHUHAIIMjEe Ha OCHOBY I10JIa, pace, HAlMOHAIHE MPUIAJHOCTH,
je3uKa, Bepe, IMOJUTHYKOT W Jpyror yoehema, mopekia, APYyIITBEHOT TIOJOXaja,

eKOHOMCKe MONH HJIH CTpaHauKe IpHIagHocTH.?®?

Bbpanwunan, nakie, MOXe 3acTylaTd OKPHBJBEHOI CaMO Ha OCHOBY HErOBOT
3aXTeBa WJIM 3aXTeBa IMPOIECHUX CYICTHTYTa OKPHBJHCHOT, WJIM Ha OCHOBY OJJTyKE
Ha/JICOKHOT oprana. Mako je OpaHumian, y Haueny cia00OJaH Ja OJUlydd Ja Ju he
MPUXBATUTH 3aCTylamke, MOCTOje ofpeheHa orpaHnyeha y CMUCTY MPOIUCAHUX 3a0paHa
KaJa OpaHMIIaI] He MOXeE Jla 3aCTyIa OKPHUBJHCHOT, a ca JIPyre CTpaHe, ojuryKa OpaHuona
HEe cMe OuTHM 3acHOBaHa Ha TeMeJby OWJIO KakBe [HMCKpUMHUHAIM]jE, U OA0HUjame
3acTymnama o]l cTpane OpaHuoia Ou Tpedaio 1a yciaeam caMo YKOJIHMKO ITOCTOjU HEKU OJf

OIpaBAaHHX pasjiora.

Konekc npodecnonante eTuke agBokaTa HaBou oapelere pasiore 300T KOjUX ce
o10Mjame 3acTymnama cMmarpa omnpapaaHuM. Opxlujame je ONmpaBJaHO aKo je aJBOKar
npeontepehen Beh nmpuxBaheHuM mociaoBHMa, aKO CTpaHKa HUje CIIOCOOHA MU HE YKENU
Jla TUTaTH HAKHA/Iy 32 HETOB Pajl, ako CTpaHKa yCIIOBJbaBa Tulahame HAKHAAE YCIEXOM y
criopy, WM 3axTeBa oOehame ycrexa, ako aJBOKaT 3aKJby4dH J1a je 00eCT OCHOBHH MOTHB
CTpaHKe, WM J1a CTpaHKa UMa Jpyre HeXyMaHe WM HeMOpalHe MoOyje, ako Cy 3aXTEeBH
CTpaHKe OYHIJIEJHO CYMPOTHU HEHUM BIACTUTHM MHTEPECHMA, aKO CTPaHKa UCIOJbaBa
IpeMa aJIBOKaTy HETIOBPEhE WIIH HEPUCTOJHOCT M aKO aJIBOKAT OIEHHM JIa CYy U3IJIeIU Ha

YC€X HE3HATHU WUJIK MaJlo BepOBElTHI/I.263

Mehytum, kaga je ped 0 KPpUBHUHUM IpPEIMETHMA, Kao OMpaBlaH pasjior Ja
on0ujame o0paHe He MOTY C€ CMaTpaTH JINYHE OCOOMHE OKPUBJHEHOT, BPCTa KPUBUYHOT
JieNia ¥ BUCHHA 3anpeheHe Ka3He, HauMH oJ0paHe OKPHUBJHEHOT, THEB KOj€ jé KPUBUYHO

JIeN0 W3a3Baji0o y JaBHOCTH M TOHamIame omTehennx. ApBokatr Tpeba ma onaduje

262 Konexe npodecnonanue eruke aasokara (,,Cir. rmacauk PC”, 6p. 27/2012), un. 21

263 Tbid, um. 22
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3aCTyMamke ako ra je Mpernopydmia CynpoTHa CTpaHKa WM BeH MOMOhHMK, ako je ca
CYHNPOTHOM CTPaHKOM WJIM F-€HUM ITyHOMONHHMKOM y TaKBUM HOPOAMYHUM, JINUHUM HIIH
MOCJIOBHUM OJIHOCHMAa KOjU OOjeKTUBHO MOTY Ja JIOBEIy Yy CyYMibY HEroBy
HETIPUCTPAaCHOCT U CaBECHOCT, M3Y3€B KajJa CTpaHKa, HAaKo YIO3HaTa ca OBUM
YUI-CHHUIIAMa, U3PUYUTO 3aXTeBa 3aCTYNAmbe, a aJBOKAT je U caM yBepeH jaa ce To Hehe
HETIOBOJFHO OJIPA3UTH Ha HEroB Pal, aKko je Kao Cyauja, TyXKHJIall, WIA JPYro cIyXO0eHo
JMLe Yy OpraHuMa BJIACTH IMOCTYIAo Yy MPEAMETy y KOME je PElIaBaHO O MPETXOJHOM
OUTaky y OJHOCY Ha IpeIMeT 3acTylama, 3aTUM aKo jeé CTpaHKa 3a 3acTylame
OBJIACTHJIA M JIMLIE KOj€ HHje a/IBOKAT, Ka0 ¥ aKO CE pajiy O 3aCTyNamy BUIIE KIHjeHaTa y

FICTOM TIpeaIMeTy, a mocToju Moryhnoct 1a mmely mux mohe 1o cykoba nntepeca.®

Beoma uecto wH30cTaje padyMeBame MIMPE jaBHOCTH 3a MPOQeEecHOHATU3aM
aJIBOKaTa y CMUCIy PUXBaTama 3acTynama opeheHuX JInia uin y ciydajy oapehennx
KPUBHYHUX JIe7la KOja Cy M3a3Bajia THEB jaBHOCTHU, Ma CE€ M aJBOKATH yCTPy4aBajy 1a
Oyny OpaHUOLIM OKPHBJBCHOT Y TaKBUM MOCTymIMa. OBakaB MPUCTYI, HAPaBHO, HHjC
nobap, jep Tpeda pa3BuTH cBecT rpal)aHa 0 CBUM CETMEHTHMa aJIBOKAType Kao mpodecuje,
aJld ¥ paJIiTH Ha MCKOPEHUBamky MoucTOBehMBama OpaHHOIla ca JUIEM Kora OpaHuIall

3aCTyIla, OATHOCHO Ca OKpUBJbCHUM.

VY Koaekcy nmpogecroHaiHe eTHKe aBOKaTa CaApKaHU Cy U pa3iio3n 300T KOjUX
J€ aIBOKaT nyaH Ja 0J0Hje 3acTyname, 1a ce y TOM CMHCITY Kao pa3jio3u HaBOJIE: aKo je
3aXTEB CTpPAHKE OYHIVICTHO CYNMPOTaH TO3UTUBHUM IPaBHUM IPOIMCHMA, aKO Hema
JIOBOJHHO 3Hama U UCKYCTBA y MPaBHO] 00JaCTH Ha KOjy C€ OJHOCH MPEAMET 3acTylama,
ako OM MpHMamke HOBOI KIMjEHTa WIM HpeAMETa YIPO3WJIO HCHYHEHE HEroBUX
MIPETXOIHO Mpey3eTHX 00aBe3a, ako je YBepeH Jla CTpaHKa HeMa HM3TJjie/la Ha yCIieX, ako
HCTOBPEMEHO y JIPYTrOM IpPEeIMETY 3aCTyIa CYNPOTHY CTPAHKY, aKo j€ y y UCTOj MPaBHO]
CTBapH TOCPEJOBA0 WMJIM CABETOBAO CYMPOTHY CTPAHKY, WM je O]l CYNpPOTHE CTpaHKe
npuMao oOaBelITeka Koja MpeACTaBibajy aBOKATCKY TajHY, aKO €€ 3aCTyIame OJHOCH
Ha CIIOp TIOBOJIOM YTOBOpa, CIIOpa3yMa, BAHCYJICKOT TIOPaBHAMKA, 3aBEIITamha WIN JIPYTe
WCIIpaBe KOjy jé cacTaBHUO, WM MPOTHUB HOCHOIIA MpaBa HAa UMOBUHH YMjH J€CTE WJIH ]

ouno CTapaTrcib, dKO CC 3aCTylIalkb€ OJHOCHU Ha CyIapHUYapa WJIN CAOKPUBJHCHOT tII/I‘]'I/I cy

264 Kopmexc npodecronanse eTuke agsokara (,,Cir. rmacauk PC”, 6p. 27/2012), . 22.
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MHTEPECH CYNPOTHU WHTEPECHMa KIIMjeHTa KOra y UCTOM IIpEAMETy 3acTyma, ako Ou
3acTylame MoAPa3yMeBaIo ynoTpeOy HeUacHHX HIIM JIPYTHX HEJ03BOJHEHHX CPE/ICTaBa,
a Yy KpHBHYHHUM TIpeIMETHMa aKTHBHY VYJIOTy Yy OINpaBlaBamky H JOKA3UBAbY
MCTHUHUTOCTH OAOpaHe 3a KOjy aBOKAT 3HA Jia jé HEMCTUHHUTA, aKO OCHOBAHO MOCYMba J1a
Ou 1ocao y KOMe ce OJ1 ’hera TPaXkH 3acTylame JI0BEO JI0 Mpama HOBIA, ako Ou Tpedaiio
Jla 3acTyra MPOTHB OWBIIEr KJIHMjEHTa, OCUM aKO je W3 HayMHa Ha KOjU j& IMpecTajo
MPETXO/IHO 3acTyName, W Ha KOjU ce OWBIIM KIHMjCHT MpeMa HeMy TajJa U KacHHUje
MOHAIIA0, OYUTIIEAHO Ja je u3Mel)y mHUX MpecTao OJHOC MOBEPEHa, aKO j& 3aXTEB WIIU
WHTEPEC CTPAaHKE y CYNPOTHOCTH Ca MHTEpPEeCMMa IMPAaBHOT JIMIA y KOME aJBOKAT UMa
KaKaB TI0JI0Ka] WK ra 3acTyla, ako MY Ce 3a 3aCTylame 00paTh CTpaHKa Koja y HCTOM
MpeIMeTy MMa WIH je UMaJia aJIBOKaTa, a He MPUKaXe My TUCAHY IMOTBPIY TOT aBOKaTa
Ja oIl ’e He MOTpaxKyje HaKHaIy, U ako My Ce 3a 3acTylame OoOpaTH CTpaHKa Koja y
ucToM mpeaMmer Beh Mma ajBokaTta, ca KOJUM HHUjE MOCTUTA0 CariiaCHOCT O MPaBHOM

OCHOBY U OpFaHI/ISaHI/IjI/I 3aCTynaH>a.265

CBHU OBH Pa3lio3u ONPABIAHO CTBApajy IY>KHOCT aJIBOKATy Jia 0J0Mje 3acTylame
jep ce y OBHM CHUTyalldjaMa He MOKEe OYEKHMBATH O] aJIBOKara Jia he 3acTyname BPIIUTH
00JeKTMBHO U JI€JIOTBOPHO, a MOCEOHO YKOJIMKO OM TakBO 3acTyMame JOBEIO [0

HU3BpUHICHA UJIU ITPUKPUBAbA HCKOT' KPUBUYHOT JI€JI1a.

5.3.3. 3ajeonuuxa u euwecmpyra o0bpana

OxpuBJbEHH, O MPaBUIly, Y KpUBUYHOM MOCTYIKY MMa jeTHOT OpaHHOLa KOJU MY
npyXxa CTpy4Hy HoMoh y peanu3oBamy oaOpaHe, MehyTHM y IMOjeAMHUM Clly4ajeBUMa
OKpUBJbEHH MOXXE€ HMaTH BUIlIEe OpaHHOIAa IITO MPEACTaB/ba BUIIECTPYKY CTPYUHY
on0paHy, JIOK Ce O 3ajeJIHUYKO] CTPYYHO] OAOpaHU pajau y CilydajeBUMa KajJa BHIIE

CAOKPHUBJbEHHX MMa JeTHOT OpaHHoIIa.

Onpehenn KpUBUYIHHU TIPEIMETH MOTY OMTH M3Y3€THO KOMIUIMKOBAHU U TEXHUYKU

3axTeBHH, 1a Behu Opoj OpaHumaa Moxe OMTH W3y3€THO KOPUCTaH, a lbUXOB Opoj HE O

285 Konexe npodecnonante eruke ansokara (,,Cir. rmacuuk PC”, 6p. 27/2012), un. 12.
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Tpebao da aoBele A0 cMameHe e(UKAacHOCTH MOCTYyNKa, Beh ympaBo CYNpOTHO, Ja

omoryhu edukacHujy on06paHy, Kao U caM mocTymak. %

Mehytum, 3aKOHUK O KPUBUYHOM TOCTYIKY j€ UTIAK OrpaHnyro Opoj OpaHumiana
KOjU jeJlaH OKPUBJBCHH Y TMOCTYIKY MOXE MMaTH, a ce HaBOJHW Jia OKPUBJHEHU MOXKE
MMaTH HajBUIIE MMET OpaHWIAIlA, ajld Ce cMaTpa Ja je oadopana obez0OeheHa oHma kama y
MOCTYIIKY YYeCTBYje jeiaH ol OpaHmiana. YKOJIUKO OKPUBJbEHHU UIAK MMa BUIIIE O TET
OpaHmiala, opraH IoCTyIKa je JyKaH Ja ra Io30Be Ja c€ Y pOKY OJ TpU JaHa ONpeaeiH
Koje he OpaHuone 3aapxKaTy, a YKOJIUKO TO HE YYHHHU, IIPBUX IET aBOKATa MO PeaoCIey

npeJiaje Win JaBama IMyHoMohja Ha 3anucHuK he ce cMaTpartu 6paHI/IOI_II/IMa.267

Jlakne, mpaBo Ha oAO0paHy, OJHOCHO 3arapaHTOBaHO IpaBO Ha OpaHuoLa ce
cMaTpa OCTBAPEHHM YKOJIMKO OKPHBJHEHU UMa jeTHOT OpaHHOIa y MOCTYNKY, 63 003upa
Ja T OKPUBJBEHH CMaTpa Ja My je MOoTpeOHO aHTaoBame BUIle OpaHuona. Pamu
e(UKaCHOCTH MOCTYIKA U CIIpeuaBama 3710yrnoTpede OBOr MpaBa y LUJbY OAYroBladyeHha
MOCTYIKa, 3aKOHOJaBall je OrpaHuyuo Opoj OpaHuiala Ha MeT, IITO ce cMmaTpa
OTIPaBIaHKUM jep Ce IO MPHUPOJM CTBAPU TEIIKO MOXKE 3aMHUCIHTH Ja je 3a YCICUIHO U
JIEJIOTBOPHO KOHIUIIMpamke oA0paHe MOTPEOHO BUIIE O] MET OpaHWiana y KpPBHYHOM
MOCTYNKY, 0e3 003upa 0 KOM KPUBHYHOM €Ty C€ paad, OJHOCHO KOJUKO j€ BHUCOK

CTCIICH CJIOKCHOCTH CaMOT' KPUBUYHOT ITIOCTYIIKA.

[Ipema nmpupoau CTBapH, YKOJIUKO OKPUBJBEHU Y KPUBUYHOM IOCTYIIKY MMa BHIIIE
OpaHuiana, oHM Mopajy Ha ojpel)eHM HauMH M3BPIIMTU MOAENY IMOCIOBa, OAHOCHO
panmu Koje he y mocTymnKy npeny3umary, ITO ce MOceOHO UCTUYE Y MOy 3aBpIIHE

pedn.

Kama je peu o 3ajemnuukoM OpaHHOIly, paJd C€ O 3aKOHOM OCTaBJHEHO]
MoryhHoOCTH J1a jeiaH OGpaHuiIal] 3aCTyIa y UCTOM MPEAMETY BUIIE OKPUBIbEHUX, Al O]
YCJIOBOM J1a TO HE OMETa CTPYYHO, CABECHO U OJIarOBpEMEHO IMpYyXkame MpaBHe moMohu y
on0paHu. YKOJMKO BHIIE CAOKPUBJEHHX HMMa 3ajelHHYKOr OpaHMOI, CYNPOTHO
MTOMEHYTOM YCJIOBY, OJTHOCHO YKOJMKO OpPTaH IOCTYIKAa YTBPAH Ja O 3aCTyIamke BHIIE

OKPUBJBEHHX OJ CTpaHE jeaHOT OpaHWoIa INTETUJIO0 HHTEpecHMa oOj0paHe, OopraH

266 TTonosuh, JI. (2007). Bpanunal y KpMBHYHOM MOCTYIKY, Op.cit., cTp. 161.
267 3axonMk 0 KpuBMYHOM mocTynky (,,Cin. rmacamx PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 78, cr. 3, 4.
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MoCTyIKa hie Mo3BaTH CBe CAOKPUBJBEHE Ja C€ Y POKY OJ1 TPH JIaHa JOTOBOPE KOra OJ] FbHX
he OpaHWTH MOTamalIkbU 3ajeTHUYKH OpaHMJIAIl WM Ja CBAaKO O] HUX H3abepe Ipyror
OpaHuoIla, a aKO ce pajJu O Cllydajy oOaBe3He 0oJ0paHe, a OHU TO HE y4WHE, ImocTaBuhe

MM ce GpaHmIIaIl 110 CIIyKOeHoj myxHocTH. 2%

Mako He 1MoCcTOju 3aKOHCKO OTpaHUUCH:E Y TIOTJIeay Opoja OKpUBJHEHUX KOj€ jeIaH
OpaHmJIaI] MOXe 3aCTYIaTH, JaCHO je Jla Ce y MPAaKCH IOCTaBJba MUTAKEC HA KOJU HAYHH U
Jla JI1 YOIIITE MOXKE jeJaH OpaHuIIall yCIEIHO Ja 3acTyla BHUILIE OKPUBJbEHUX, OJTHOCHO
Jla 1 YOTIIIITE MOXE JIa peain30oBajyhu o0paHy jeTHOT OKPUBJLEHOT HE HAHOCH IITETY
o 0J0paHy Jpyror OKPUBJbEHOT, Ka0 W Jia JIM NpPYKame CTPYYHE MOMONM CBaKOM
OKpUBJHEHOM Yy HCTOM TIpEJAMETY, MOXE 3aucTa Jia OCTaHe CTPYYHO, CaBECHO W

OJaroBpeMeHo, a mpe CBera ePUKacCHO, Y CBUM CETMEHTHMA.

VY mornexy 3ajeaHWuKe onOpaHe, M0Ja3d Ce O 3aKJbydKa Ja Cy pa3IuyuTd
OpaHMOLM TPABUIIO, a 3ajelHUYKH OpaHMIall caMO HM3Yy3€TaK, y3 IUCKPELHOHO MpaBo
opraHa IoCTyIIKa /1a CaMOCTaJIHO LIEHU Jia JIU TakBa 0J0paHa oMeTa CTPYyYHO, CAaBECHO U
OIaroBpeMeHO MpykKame CTpydHe NOMOhH U J1a I TaKBO 3aCTyName MTETH HHTEpecuMa
onOpaHe, U To 0e3 WKAaKBHX YTBP)EHHUX KpUTEpHjyMa Ha OCHOBY KOjUX C€ OBaKBa
nporeHa aerepMmuHuiie. Jlakie, ca acrekra YCTaBOM 3arapaHTOBAaHOI IpaBa CBaKOT
rpahaHnHa Ha OpaHHOLA IO COTICTBEHOM M300py, MpaBuio 60U Tpedano 6utu GopMupano
npeMa u300py OKPHBJBCHOT, a H3y3eTaKk Ja OyAe 3acHOBaH Ha HEroBOM
MPETNOCTaBbEHOM HHTEpecy. OBako ypeheHo muTame 3ajeTHHUKe OJ0paHe MoKa3yje ce
Kao TMoceOHO MpoOIeMaTHYHO Y TOKY HCTpare, ¢ 003UpOM Ha TO JAa TYKWJIall Kao
CYHpOTHa CTpaHa Tpeba Jja LIeHH Jia JIM je YIPOXKEeH MPETHOCTaBbeHH MHTEepeC 010paHe.
YnpaBo u3 TOT pasiora TyKuiai Ou Tpedaiao BeoMa OMpPEe3HO Jia MPUCTYIN MPOLEHH Ja
T je TMPETIOCTAaBJbEHH MHTEPEC OKPHUBJHEHOT YTPOKEH 3ajeTHMYKOM OAO0paHOM, Tj. Ja
MOCTyIMa ca M3y3€THOM MaXHOM MPHIUKOM OJUTy4HBama @ OKPHUBJBEHOM YCKpPaTH

GpaHKOIA TI0 HBEeroBoM n360py.2%°

268 3axonuk o KpuBMuHOM mocTynky (,,Cn. rmacamk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 78, cr. 1,2

269 Bejatosuh, C., llkyauh, M., Dyphuh, B., Umuh, I'., UYsoposuh, M., Munojesuh, ., ... [lnasunuh, M.
(2013). Ipupyunux 3a npumery 3aKoHUKA O KPUBUYHOM NOCMYNKY, OP.Cit., cTp. 60.
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6. 1IOJIOKAJ BPAHUOLA Y KPUBUYHOM IHOCTYIIKY

bpanunan y KpUBMYHOM TIOCTYNKY HMMa HHM3 3arapaHTOBaHHX IIpaBa H
MIPOMMCAHUX TYKHOCTH, a YIIpaBo oAHOC u3Mel)y mux ojpeljyje BeroB mojioxaj y caMom

IOCTYIIKY. BpaHI/mau pacioiaxxe u OﬂpebeHI/IM IpaBuMa I(Oja Cy U3BOPHO 3arapaHToBaHa
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OKPHUBJEHOM, a KOje OpaHmiIal MOKE€ OCTBAapHMBAaTH HAa OCHOBY JaTor IyHOMohja of

CTpaHC OKPHUBJbCHOT.

Bpanunan y KpuBUYHOM TMOCTYIIKY HE CM€ JIa PeACTaBba HY)KHY (OPMATHOCT 32
UCIYyHaBambe MPOMUCaHe 3aKOHCKE (Gopme, Beh OpaHmial CyIITUHCKH jecTe ,,JIPOIECHU
NOMONHHK OKPUBJHEHOT KOjU CBOJUM IPABHUM 3HAKEM U MPOLIECHOM BELITHHOM IIOMaXe
OKPHBJBEHOM Yy TpOHANaXelhy U YTBphHUBamby YHMICHUIA Y HErOBY KOPHUCT, NPHUMEHH
IPONKCca KOjU Cy 3a OKPUBJHEHOT HAjTIOBOJBHHMjU M KOPHUIINEHY HETOBHX MPOIECHUX

npasa 99270

Honox(aj 6paHHoua Y KpUBUYHOM IIOCTYIIKY, OJHOCHO HECIr'OBa IIpaBa U AYKHOCTH,
peryiicana cy 3aKOHHUKOM O KPpUBUYHOM IIOCTYIIKY, 3aKOHOM O aJIBOKATypu U KOI[GKCOM

aJIBOKATCKEC €THKC.

N3menama 3akOoHHMKA O KPUBHYHOM IOCTYIIKY KOj€ Cy Kpeupase MpeoOIMKOBabE
caMOr' KpPUBHUYHOT TMIOCTYIKa, JOILIO je W 10 IpoMeHa mpaBa U o00aBe3a CBUX
KPUBHUYHOIIPOLIECHUX cy0jekara, ma caMuM TUM U OpaHHOIla, IITO je YTHIAIO Ha HHXOB

MI0JI0KA] Y TIOCTYTIKY.

[IpaBa u nyxHOCTH OpaHMOILla OTpaHUYEHE Cy 3aKOHOM U JOOHJCHUM
oBnamhemeM, a y TOM CMHUCIY OH MOXe IpeAy3MMaTH CBE€ ILITO MO HETOBOj MPOLEHH
MOXK€ KOPUCTHTH OKpHBJbeHOM. C 003MpOM Ha TO KOjy yJjory OpaHuialn uMa Yy
KPUBUYHOM TIOCTYIKY, OJ Hera c€ HE MOXKE OYEKHBAaTH, OJHOCHO 3aXTeBaTH
00JEKTUBHOCT y MpeAy3UMamy paJmbd TOKOM IOCTYIKa, Beh ympaBo CympOTHO, OH j€
IOyXaH Jia npehyTH 4YMmbeHHIEe KOje MOTY HAHETH IUTETY OKPUBJHEHOM U HAuelIHO He

Tpe6a CpahI/IBaTI/I Ca MPOUECCHUM OpraHuMa y MMOCTYIIKY OTKpHBakba U ,Z[OKaSI/IBaI-I)a.271

Mehytum, y onpeh)eHOM CErMEeHTY HEOMXOJHO je Ja MOCTOJU capajma u3Melly
CBUX IPOLECHUX cy0OjexaTa Kako O cam moctymnak Ouo edukacaH, ajld TO CBaKako HE
3HauW Ja OpaHuial uMma oOaBe3y Ja mpeay3uMma OWUJlo Koje paame Koje Cy Ha IITETy

OKPHBJBCHOT KOI'a Y IIOCTYIIKY 3aCTyIIa.

20 Tunrop, J. (2014). Onbpana kao cTpaHa y MOCTYNKY Y Tyxkuiadkoj mcTpasu (aHanmsa Hosor 3KIT
Cpbmuje), op.cit., cTp. 258.

21 Tasnosuh, 1I1. (2014). JTo6pa u oAroBopHa 0AOpaHa y Ka3HEHOM IIOCTYIKY M IPOIIYCTH Y OCTBAPEHY
Takse o10paHe, bpanuy — YacoNKC 3a TpPaBHY TEOPHjy M Tpakcy AjBokarcke komope Cpbuje, ropuHa
CXXVIL, 6poj 1-2, ctp. 108.
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Kana je peu o 6panuoity mo ciy>x0€HO] Ty>KHOCTH, H€TOB TI0JIOXKA] y MIOCTYIIKY je
HAYEeJTHO MCTH Kao M TMOJI0Xka] n3adpaHor OpaHUOLa OJ CTPaHe OKPHBJHCHOT, C THM IITO
ce pa3JIMKyje caMmo MPOLECHO-IIPAaBHU OCHOB T10jaBJbHBamba OpaHuoLa y nmoctynky. Jlakie,
MOCTaBJhCHH OpaHWIAll UMa WCTa TpaBa M JOYXXKHOCTH Y TIOCTYNKY Kao M M3a0paHu
OpaHMIIall, OJJHOCHO BpIIM (YHKIH]Y OJ0paHE y MOCTYIKY Ha MCTH HAYWH Kako OU TO

YUHUO M3a0paHu OpaHuUIIAIL.

6.1. IlpaBa OpaHuona Yy KpMBHYHOM MOCTYINKY

VY moryeny mpaBa OpaHHOIAa Y KPHBHYHOM IIOCTYIIKY, Pa3lIMKyjy C€ OHa TpaBa
KOja HW3BOPHO W U3PUYMTO MPUMAAA]y camMoO OpaHHOIly W TIpaBa Koja MPUNAAAjy
OKPUBJHEHOM, aJId ¢ 003UPOM Ha TO Ja OpaHMIIAIl UMa OMINTE MPaBO Ja Mpery3uMa CBE
noTpeOHe pajmke y KOPUCT OKPHUBJHEHOI M IHEroBe oja0paHe, OpaHual] UX MOXKE

OCTBapuBaTu, OJHOCHO BpPUIUTH.

ITpema Tome, OpaHMIIAIl MOKE TIPETy3UMAaTH CBE PaJibeé M OCTBAPUBATH CBa IIpaBa
KOjUMa pacloylake M OKPHBJEHH, OCUM OHHUX KOjeé Cy 3aKOHOM IpeaBHleHE Kao
U3PUYUTO M UCKJbYUMBO NPaBO OKpUBJbeHOT. Kaza je peu o mpaBuma OpaHHOLa KOja ce
OJTHOCE CaMO Ha Hera y KpUBUYHOM ITOCTYIKY, Pa3jIuKyjy ce€ ABE OCHOBHE BpcTe. JenHy
BPCTY YMHE MpaBa Koja OpaHWIIAI] ©Ma TI0 OCHOBY CBOT IPABHOT OJJHOCA Ca OKPUBJHEHUM
WIN ca ApKaBOM, a JIpyra BpCTa ce CacToju o] IpaBa Koja OpaHMiall UMa Kao CyOjeKT

KpUBUYIHOT HOCTYHKa.272

Opnamhenn OpaHwiIall y KpMBHYHOM IOCTYNKY MMa IpaBa Jia Mpeay3uMa CBe
paame y KOPUCT OKPHUBJBEHOT KOj€ MOXKE Npeay3eTH M CaM OKpPUBJbEHH, JaKiie
pacrioyia)ke CBUM IpaBUMa KOje MMa U OKPUBJBEHHU, N3Y3€B MIPaBa Ha MOCIEABY ped Koje
npumnaga jeauHo ontyxeHoMm. [IpaBo OpaHuona na npeay3uMmMa paimbe Yy KOPHUCT
OKPHUBJHEHOI MOKE€ OUTH OTpaHMYEHO Ha J[Ba HAYMHA, OJHOCHO YKOJUKO OKPHBJHEHU

HCKOPHUCTH CBOj€ IIPABO J1a YHAIPE CIIPEUH NPely3MMambe KPUBUUHOIPOLIECHE PAJIbE O

272 [1Ixkynuh, M. (2015). KpueuuHO nporecHo mpaso, op.cit., crp. 151.
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CTpaHe OpaHHOLIa U YKOJIMKO OKPUBJbEHU HAKHAIHO OJycTaHe of Beh mpemysere paame

o CTpaHE BEroBor 6paHI/IOI_IEl.273

[Ipema TOMe, mpaBo OpaHMOIA Ja Yy TOKY MOCTYNKA MpEeay3uMa CBE paame Koje
MOJKE€ M CaM OKPHWBJbEHHU, OJHOCHO Ja MIpeAy3uMa CBE Padbe Y KOPUCT OKPUBILEHOT, HE

3HA4YM Ia UX OH MOXKEC IMPEAY3HUMATH YKOJIMKO C€ OKPUBJHLEHU TOMEC ITPOTHUBU.

Cam opHOC OpaHHMOIla W OKPUBJBCHOT, OIHOCHO JIMIA KOje je aHTaXoBaJlo
OpaHuoIla, ce TeMeJbM Ha jeIHO] BPCTH YroBOpa O Jely, U3 4Yera MPOU3HWIA3H MPaBO
OpaHmona Ha Harpajy 3a og0paHy y KPUBHYHOM IOCTYIKY, Y CKJIQJy ca aJBOKAaTCKOM
TapupoM U IpaBO HAa HAKHAIY TPOLIKOBA Koje je OpaHWiall MMao TOKOM OCTBapHBamba
cBoje OpaHunauke (pyHKIHMje y KOHKPETHOM ciy4ajy. Bucuna Harpane 3a pag Opanuona

3aBHICH O] CAMOT TIOCTYITKa, OJHOCHO MpeJy3eTe pajbe, BUCHHE 3anpehene kasne u ci.2’t

C o63upom Ha TO jga ce myHoMmMohjeM nedUHUIIE IMUPUHA OBJIANIhema Koje
OKPHBJbECHH Jaje W3abpaHoM OpaHHOIly, YIPABO U3 hera MpOM3MIa3H U IIHPUHA TpaBa,
OJTHOCHO OpOj MpaBa KojuMa OpaHMIIall y KPUBUYHOM MOCTYIIKY PACIIONIAKE Y KOHTEKCTY

OCTBapuBama QyHKIUje o0paHe.

3aKOHUK O KPUBUYHOM IIOCTYIKY HaBOAM Ja Opanmian uma cieneha mpasa y

KPUBUYHOM IMOCTYIIKY:

1) mpaBo ga mpe mpBOT caciyllamba 00aBH MOBEPJbUB Pa3roBOp Ca yXallIeHUM,

KOjI/I CC CMC HaA3HpaTHu CaMo riIcdambEeM, aJIl HE U CITYIIAkhEM.

2) mpaBo Ja HENOCPEJHO Mpe MPBOT caciayllaka OCYMIUYEHOr IpOoYUTa

KPUBUYHY IIPU]jaBY, 3alIMCHUK O yBUlajy, Kao 1 Halla3 U MUILJbEHE BEILTAKA.

3) nmpaBo Ja pa3MaTpa CIMce U pasriiefa mpeaMere Koju ciayXke Kao J0Ka3, U TO
mocje JOHOIIeka Hapeade O crnpoBohemy HceTpare, OJHOCHO IIOCIE HEMOCPETHOT

M0/IM3ama ONTYXKHUIIE, & U IPe TOra aKo je OKPUBJHEHH CACITyIIaH.

4) mpaBo Ha MOBEPJbUB HAUMH Pa3roBOpa ca OKPUBJHEHUM KOjH je Y IpuTBopy (V3
Ha/I3Upame TIIeAakeM, a He U CIylIakbeM) U MpaBO Ha HEOMETaHO Boleme Mperucke,

OCHM aKo 3aKOHHKOM HHje Apyraurje oapeheHo.

213 Cnnjenuenuh, Jb. (2015). TIpaso Ha Gpanuona, op.cit., ctp. 412.
274 [Ikynuh, M. (2015). KpueuurO nporecHo npaso, op.cit., crp. 151.
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5) mpaBo J1a y KOPHCT OKPHBJHCHOT TIPEAy3uMa CBE Pa/ilbe KOje MOXKE MPEeay3eTH
OKPHUBJbCHH, ,,0paHUOILY 3a T€ pamke HUje TOTPEOHO MoceOHO oBamhemne, aau He MOXKe
Jla WX BPIIM MPOTUB BOJbE OKPUBJHCHOT; CaMO HM3Y3€THO, 3aKOHOJ/ABaIl JOIMYyIITa Ia
OpaHwmiall mpeay3Me HEKe paamhe W MPOTHB BOJbE OKPHUBJHEHOT; HIIP., KOJ KPUBHUYHUX
Jena 3a Koja ce Moke u3pehm ka3Ha 3aTBOpa O TpHUAECET JO 4YeTpAeceT TOJWHA,

OKPUBJHCHH HE MOXE OJyCTaTH OJI JKalbe Kojy je N3jaBHo Hmeros Opanmar.”?

6) mpaBo 1a mpedy3uMa Apyre pagme2’® kaga je To oapeheHo 3aKOHHMKOM O

KPUBUYHOM TIOCTYIKY>'’

3aKOHHUKOM e, Jlakie, oapeheHo na yxamuieHd U OpaHuial uMajy mpaBo Ja Ipe
IpPBOT cacilylamka 00aBe MOBEPJHUB Pa3roBOp, IITO C€ y MPAKCH MOXE TYMAadHTH Kao
argumentum a contrario, 0THOCHO Ja OBO IPaBO CIaJa caMo y IpaBa yXaIllleHoT, ajli He
Y OKPHUBJHCHOT, T1a OKPUBJHEHHU KOjU HHjE YXaIllIeH HeMa IPaBO Ha IMOBEPJHHB PAa3TOBOP
ca OpaHuoneM. Y TOM CMHUCIY, YKOJIHMKO C€ OKPHBJbEHH OJa30B€ Ha IO3MB HAKOH
obaBelITeHa 0 [Ny KOje My Ce CTaBjba Ha TepeT, lbeMy je yckpaheHa MoryhHoCT na ce
KOHCYNITyje ca OpaHHOIleM Ipe caMor Wu3Homema oxdpaHe. OBoO TpeacTaBiba
JTMCKPUMUHALIN]Y OKPUBJBEHOT Y OJIHOCY Ha YXAIIIIEHOT, jep OKPUBJHEHU HE MOXKE 3HATH
YHaIpeJ 3allTo ce MO3MBa, a Kaja 0JIa3MBamkEM Ha IMO3UB TO U Ca3HA, OH BHIIE HEMa
IIpaBO Ha pa3roBop ca OpaHuoueM. J[akie, HEONMXOAHO j€ U3j€AHAYUTH OKPHUBJHEHOT U
yXallleHor y TOorJexy TIpaBa Ha TIOBEpJbMB pPA3roBOp ca OpaHHMOIEM, HaKOH
IpefoyYaBama INTa UM CE CTaBjba Ha TEPET, a Ipe MPBOT caciyllama, a J0 Tajaa OBY

MMpoHEeCHY HCJIOTUIHOCT MOXKE OTKIIOHHUTHU CaMO npaKca.278

OxpuB/beHH U OpaHHWIAl Ce YNO3Hajy ca KpPUBUYHOM INpHjaBOM U 00aBibajy
MOBEPJBUB PA3roOBOp Ipe MPBOI caciyllama, ITO 3HAYM Ja UM j€ OCTaBJbEH BeoMa
KpaTak poOK Kako OM ce yMO3HaJIW ca OCHOBHMA CyMHbE, OJHOCHO OOAaBHIIM Pa3roBOp H
IPUIIPEMUIIM KOHIIENIT of0paHe, jep ce OBO BpeMe Yy NIpaKkCu OrpaHHMuYaBa Ha HEKUX

ABAaZICCCTAaK MHUHYTA, I1a C€ CAMHUM THUM IOCTAaBJba IMUTAKBLE CYIIPOTHOCTH OBAKBOT PCIICH:A

275 Bpkuh, C. (2014). Kpusuuno npoyecro npaso I, op.cit., ctp. 263.

278 TIpaBo na mpucycTByje yBuBajy U PEKOHCTPYKIMjH, MPEMIOKU JOIyHY MCTpare, jaje Npumende Ha
HaJla3 ¥ MHUIJBER-E BEIITAKA UIP.

277 3axonuk 0 KpuBMYHOM mocTynky (,,Cn. rmacmmk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 71.

278 Bejatosuh, C., llkymuh, M., Dyphuh, B., Umuh, I'., UYsoposuh, M., Munojesuh, [., ... [lnasunuh, M.
(2013). Ipupyunux 3a npumery 3aKoHUKA O KPUBUYHOM NOCMYNKY, OP. Cit., cTp. 61
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ca YcraBHOM OJjpesi0OM KOja TPOIHKCYje J1a CBaKO KO jeé OKPHUBJBCH 332 KPUBUYHO JEIIO
MMa TMpaBo Ja J00Wje TPUMEPEHO BpeMe M oJroapajyhe yciioBe 3a MpHUIIPEMY

onbpane.?’

CBakako Ja HeorpaHMYaBambe BpPEMEHa 3a Pa3rOBOp U IMPHUIIPEMame KOHIIENTa
onOpaHe MOXKE JOBECTH [0 3JI0ymnmoTpebe, mpe cBera y CMHUCIy OecroTpeOHOr
OJlyrOBJIau€Hha, WMAK HE MOXKE Ce OYEKHMBATH Jla je jeIHaKO BpeMe IOTpeOHO 3a cBa
KpUBUYHA [I€]Ia, OJHOCHO Mame€ CJIOXKEHE WM BHIIE CIOXKEHE MOocTynke. Moxaa Ou
LENUCXOAHU]e OUITo jacHH]je Ne(UHICATH KOje BpEME ce cMaTpa MPUMEPEHUM BPEMEHOM,
a He OCTaBUTHU Tpacu Aa To ojapehyje, moceOHO uMajyhu y BHIY J1a je OrpaHUYaBambe
BpPEMEHA 33 Pa3roBOp U MpUIPEMame KOHIENTa 0A0paHe y CYNPTOTHOCTH ca IOMEHYTOM

YcraBHOM 0o1peiOoM.

C o03mpom Ha TO J1a je HOpMa Koja oapehyje ma OpaHWIAIl ©Ma MPaBO Ja Tpe
NpPBOT caciylliamka MPOYMTa CaMO KPUBUYHY TpHjaBy, 3allUCHUK O yBUBajy ¥ Haya3 u
MUIIJBCHE BEIITaKa, HACTalla Y BpeMe KaJla Cy 3alMCHUK O yBHlajy U Halla3 U MHIIUBEHE
BEIITaKa MPECTaBIbAIH jeIMHE MPABHO BaJbaHE JIOKA3€ U3 MPUIIOTa KPUBHYHE TPHjaBE U
Kajia ce OKPUBJHCHHU CaCIIyllIaBa0 Ha CaMOM IOYETKY MCTpare, OBa HOpMa caja ocraje y
onpeheHOM CMHCITy HeJOpedYeHa, IMpe CBera y IMOMIEeNy OCTaB/bamba IPOCTOpa 3a
PECTPUKTHBHO TyMadeHe KOje Ce Y MPAKCH MCII0JbaBa KPO3 MPaBO OpaHHOIA J1a TPOUUTA

caMo KpUBHYHY MPHjaBy, ajli He U HeHe npuiore, s

[Ipema ToMe, HEONXOOHO j€ jacHU]e AedUHUCATH, OJHOCHO MPOIIUPHUTH IMPABO
OpaHMOIla Ha YIO3HaBamke ca NPUIO3MMa KPUBUYHE NpHUjaBe Kako OM ce MOTIyHH]e
MOTa0 NPUIIPEMUTH 3a KOHIUNHpame 0J10paHe U MPEeLU3HUje YIO3HATH OKPUBJHEHOT ca
OHHUM IIITO My C€ CTaBJba Ha TEPET, C 0O3UPOM HA TO J1a je MOHEKAaJ] O]l KPYIHjaTHOT

3HayYaja KOHIMIHUpPame 010pane Beh y OBOM CcTaanjyMy MOCTYIKA.

Wmajyhu y Buny na je npensul)eHO MpaBo NpUKYIUbamka A0Ka3a U Marepujaia y
KOPUCT o7i0paHe caMOCTaJIHO O] CTpaHe OKPHMBJHEHOT M OpaHuolla y TOKY UCTpare, OHU
pacrionaxy onpeleHHMM NpaBMMa y TOM CMHCIY, Tla CAMHM THM OHH MOTY, OIHOCHO

MMajy TpaBo Jla pa3roBapajy ca JIMLEM KOjeé UM MOXKe NPYKHUTU IMOJaTKe KOpPUCHE 3a

279 | bid.
280 Tunrop, J. (2014). Onbpana kao cTpaHa y MOCTYNKY Yy TYXWJIadkoj uctpasu (aHanmsza Hosor 3KIT
Cpbuje), op.cit., cTp. 248.
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on0OpaHy M Ja OJ TOT JIMIa NMpuOaBibajy MUCAHE H3jaBe W OOABEIITCHA, y3 HETOBY
CarJacHOCT, 3aTHM JIa yJia3e Y IPUBATHE POCTOPHjE WIH MPOCTOPE KOJH HUCY OTBOPCHH
3a JaBHOCT, Y CTaH MJIM IIPOCTOPE BE3aHE ca CTAHOM, Y3 MPHCTAaHAK KUXOBOT JpXKaola, v
na oa (U3WYKOT WM TPaBHOT JUIAa MPEy3My MpeAMEeTe W HCIpaBe, W MpubdaBe
o0aBelTemha KOjUMa OHO PACIIONiaXe, y3 HEroBy CarjlaCHOCT, ajid y3 00aBe3y Jia TOM
(GU3NYKOM WM MPABHOM JIMILY W3J1ajy TOTBPIY Ca MOMUCOM TPEY3eTUX MpeaMera H

ucrnpasa.?8!

Jaxe, OpaHuial uMa IpaBo Ja y TOKY UCTpare CaMOCTAITHO MPUKYILUbA T0OKA3€ U
MaTepujai Koju he KOpUCTUTH Kako OU JT0Ka3ao TBPAKE of0paHe, OMHOCHO KOHIUIUPAO

0JI0paHy U YCIICIIHO j€ Pearn30Bao.

[IpaBo Opanmoma na npemy3uMa CBE paimbe Y KOPUCT OKPUBIHEHOT KOj€ MOXKE
MIPeIy3eTH OKPUBJHECHU, MPEACTaBIba, HE CaMO HETrOBO MPaBO Beh M HETOBY TYKHOCT.
W3puuntiiM neuHICamEM Ja MPOILIECHE Pahe KOje MOXKE MPeay3eTH OpaHuiIal Mopajy
OUTH y KOPHCT OKpPUBJBEHOI CTBapa C€ W HEroBa IYKHOCT Ja Jelyje Y KOPHUCT
OKpHBJHCHOT, 0e3 003upa na i he To ocTBaputu Tako mrto he ynmorpedutu cpenctsa,
OJTHOCHO MEpP€ HJIU JICKOBE Koju he momMohu OKpUBIEEHOM, HITK TaKo IITO he ce y3apkaTu
Ol Tpeay3uMarma MPOLECHUX paJlkbU U H3HOIICHA caapkaja Koju O IITeTUIIN
OKpPHUBJLEHOM Y TMOCTYNKy. bpanuman je y ToM morieqy y OOjeKTUBHOM CMHUCIY,
OTPaHHUYEH CaMO CBOjOM CTPYYHOM M CaBECHOM IIPOIICHOM OJipel)eHuX MpoOIecHUuX pajmbH,
Tj. TPOLEHOM HHUXOBE KOPHUCHOCTH WJIM IITETE KOJY MOTY HAHETH OKpPUBJHEHOM Y
MOCTYTIKY, a KaJia je ped O CyOjeKTUBHOM CMHCIY, Mpeay3uMarmbe MPOLECHUX pPaambu
OTPaHUYEHO j€ BOJHOM OKpPHUBJbEHOT. [Ipemy3umMame paamu o cTpaHe OpaHHOlla HUje
YCIIOBJEHO TIOCEOHOM caracHoIIhy OKpUBJBEHOT, ajli YKOJIUKO C€ OKPUBJHEHU MPOTHBU
TaKBOM TIOCTyNamy OpaHWiIaIl HE CME paamy Mpeay3eT, 0e3 003upa /1a v je Ta pajmba
O]l KOPHCTH 32 OKPUBJHEHOT, OCHUM KaJia C€ paad O >KaJOW MPOTHUB IMpecyqe KOjoM je
M3peUeHa Ka3Ha 3aTBOpa y Tpajamy O]l TPUIECET 0 YeTPAECeT rouHa, KOjy je OpaHumaly

Jy’KaH J1a N3jaBH HE3aBHCHO OJ] BOJbE OKPHBIHEHOT. 252

281 3axonuk 0 KpuBMuHOM mocTynky (,,Cn. rmacamx PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 301.

282 Ynuh, T. I1., Majuh, M., Bewancku C., Tpemmes, A. (2012). Komenmap 3axonuxa o kpusuuHom
nocmynky, JI1 Cy>x06enu rinacuuk, beorpan, crp. 214.

159



Nako oxpuBspeHN MyHOMONjEeM OBJIACTH OpaHUOIIA J1a MIPely3uMa y MOCTYIKY CBe
paame Koje Cy Y leroBy KOpHUCT, TO, JIakiie, He 3Hauu Ja OpaHuiial, MOXe Npeay3uMaTu u

OHE paiibe YHjeM Ce MpeTy3UMary OKPUBJHEHU U3PUUYUTO IPOTUBH.

bpanunan mma mpaBo Ha ydemrhe KOJA caciylllamba ONTYKEHUX Ha TJIABHOM
IpeTpecy, Kao M KOJ Hu3BOhema JoKa3a YyONIITe, a pacrojiake M MPaBOM KOHTPOJIE
3alMCHUKA Yy TOIJIEy CaMor Mperjiefia 3alMCHUKA, HerOBUX MPUIIOra M €BEHTYAIHUX

npuMea0u Ha Caip)KUHY 3alMCHHKA.

Bbpanunan pacronaxe U npaBoM Ha 3aBpIIHY ped, Koja Tpeba Jla ykake Ha CBE
yTBpl)eHE OKOJHOCTH W YHIbECHHIIE KOje WOy y MNPUIOT OKPHBJHEHOM, a M3 KOjUX
npoM3Ka3e KOHKPETHH M3HETH 3akybydiid. [IpaBo OpaHuoIa /1a aKTHBHO YYECTBYje Ha
TJIABHOM TIPETPECY OJHOCH CE U Ha OJIpJKaBambe MpeTpeca Mmpej APYrocTeICHUM CYIOM, a
y TOTJIEZly PEIOBHHUX MPaBHHUX JICKOBA, OpaHMIIAIl KMa [TPaBO Ha M3jaBJbHBAGE XKaAJIOC Ha
npecyay MPBOCTENEHOT CyJa, 3a INTa je MPEeaycioB CBaKako jJa je OO0aBeIITeH O
canpxunu npecyne. [IpaBa kojuma GpaHuUIall pacrosaxe, OJHOCHO aKTUBHOCT OpaHHoIa
je UCTa W y clydajy IMOJHOIICHA Kall0e Ha Mpecyay APYTOCTEIICHOT Cy/Aa, OJHOCHO Y
Clly4ajy Kaja ydecTByje Ha cemHuid Beha apyrocremenor cyna. Kama je ped o
BaHPEJHUM TNPAaBHUM JICKOBHMA, Tj. 3aXTEBY 3a 3allITUTy 3aKOHHTOCTH, MpenBuheHa je

MOFthOCT MMOAHOIICHA 3aXTCBA U O] CTPAHC oz[6paHe.283

Jlakse, of cTaarjyMa KpBHYHOT MOCTYIKA 3aBUCH M KOJUM TIpaBUMa OpaHUiall y

TOM MOMEHTY pacroJjaxe.

[Topen oBux mpaBa KoOja ce OAHOCE HAa caM KPUBUYHHU IIOCTYIaK, OpaHMial
pacrioyiaxke M IpaBUMa Koja Cy 3arapaHTOBaHa aJIBOKaTHMMa YOIIITe IpeMa 3aKOHYy O
anBokaTypu-2*, a Mel)y KojMa ce HAaBOIH M IPABO aJBOKATA J1a CIT000IHO OUTydyje 1a JIh
he mpuxBaTUTH MpyXame MpaBHE TOMOhH, OCUM y CiIy4yajeBUMa MpeABUlEHUM 3aKOHOM,
aJli My ce OBO IpaBoO yckpahyje ako ra kKao 3acTylHHKa WM OpaHMOLa, Y CKIaay ca
3aKOHOM, TOCTaBU CYJ, JIPYTW Ip>KaBHH OpraH HJIM aJBOKaTCKa KOMOpPa, OCHM aKo
MOCTOj€ Pa3yio3W MpeaBul)eHH 3aKOHOM 300T KOJjUX je AyXKaH Ja oa0Huje 3acTylame.

AJIBOKAaT MMa TpaBo M Ja OTKa)Xe 3acTylame, OJHOCHO ImyHomohje, ajau je TyXaH Ja o

283 Cninjenuenuh, Jb. (2015). TIpaso Ha 6panuona, op.cit., ctp. 413- 414.
284 3akon o ansokatypH (,,Cir. rnacauk PC”, 6p. 31/2011 u 24/2012 — opnyka VC).
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TOME OJIMax 00aBECTH OpraH KOjU BOJM IMOCTYyMak. Y IHJbY MpYy)Kama MpaBHE MOMONH,
aJBOKaT MMa MpaBO Ja OJ JpXKaBHUX OpraHa, ycraHoBa, mpemyseha u apyrux
opraHm3aiyja Tpaku u OyiaroppeMeHo no0uje nHpopMalrje, Cuce U J0Ka3e KOju Cy y
HbMXOBOM IOCEy WU O]l FbUXOBOM KOHTPOJIOM, a ca JIpyre CTpaHe, OHU Cy JAYKHU Jia
omoryhie ajBOKaTy MPUCTYH OBUM HHpOpMaIFjaMa, OJHOCHO CIHUCHMa M JOKa3HuMa.
A/BOoKaT He MO)Ke OWTH TO3BaH HA KPUBHYHY WJIM HPEKPIIAjHY OJrOBOPHOCT 300T
MIPaBHOT MUILJbEHA M3HETOr y MOCTYNKY MpYy)Kama IpaBHE MOMONM mpea CyloM WM

ApyruM opranom.?®

6.1. ly’)kHoCcTH OpaHHONIa Y KPUBUYHOM MOCTYNKY

JIy’)KHOCT CBakor aJBOKara je Ja ce CTBApPHO U CTalHO OaBU aJBOKATypoOM, Aa
IpyXka MpaBHy MOMON CTPYYHO U CaBECHO, y CKIAAy ca 3aKOHOM, CTaTyTOM aJIBOKaTCKe
KOMOpE M KOJIEKCOM, Ja YyBa aJBOKATCKy TajHy W Ja y Npo(eCHOHAIHOM paay U y

IIPUBATHOM >KMBOTY KOjH j€ JIOCTYTIaH jABHOCTH, 4yBa yries aaBokaType.28

VY 0BOM cMHCITy, OCHOBHA JYXHOCT OpaHHOLIa Y KPUBUYHOM IOCTYIIKY jecTe Ja
CTPYYHO M CaBECHO Hpyka MpaBHY NOMOh OKpUBJbEHOM, MOIITOBajyhH MHO3UTUBHO
IpaBHe mIponuce, yyBajyhu moBepeHe MH(pOpMalllje Off OKPUBJHEHOI Kao aJIBOKATCKY
TajHy W JenoBajyhu y KopucT on0paHe Ha Haje(UKACHHM]U HAUYMH y CKIIATy Ca CBOJUM

MoryhHocTHMa.

Baxna my)XHOCT 3a CBakor' aJBOKara, Ma Tako M 3a OpaHUOLld Y KPUBUYHOM
MOCTYIIKY, JECT€ YyBame€ CBEra IITO MYy j€ CTpaHKa ToBepwia kKao TajHy. Kpos
OCTBapHBame CBOje (PpyHKIMje ogOpaHe, OpaHuIall UMa U 00aBe3y Jia TMOIITYje OCHOBHE
eTUYKEe 3aXTeBe, Al M HEe CMe Ja HCIoJbaBa HENpPHUjaTeJbCKU CTaB IpeMa TY>KHOLLY,
OJTHOCHO cyOjeKTMMa KOjH BpIIE€ CYNPOTHY CTpaHauky (QYHKIH]y M HA4yellHO HMa

JTy>)KHOCT J1a UCTI0JbaBa OJIroBapajyhe mpoiecHo momrTeme.

285 Tbid, 4. 18, 30, 36.
286 3akon o ansokatypH (,,Cir. rnacauk PC”, 6p. 31/2011 u 24/2012 — opnyka VC), un. 15.
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OcHOBHa TMpOIECHA JY)KHOCT OpaHMOIIA je CBakako HeroBa o0aBe3a Ja TOJHece
nmyHoMmohje OpraHy KOju BOJH MOCTYIIaK, MaJa OKPUBJFEHU MOKE OBO MTyHOMONje 1aTu u
ycMeHO Ha 3anmucHHUK. OBa TyXHOCT OpaHMOIlAa CBAKAKO C€ OJHOCH caMmo Ha m3abpaHor
OpaHuoIa, JOK je TMPaBHH OCHOB I0jaBJbHMBama MOCTABJHEHOT OpaHUONA Y KPUBHYHOM
MOCTYIIKYy, pemnieme cyna. MelyTum, Haj3Ha4yajHUja TYy>KHOCT OpaHHOIA j€ CBaKakKo

0Zla3MBakbC HA ITO3MB OpraHa opraHa KOjI/I BOJIU I'IOCTyrIElK.zs7

[Tojenuua mpaBa OpaHKOIA y KPUBHYHOM TOCTYIIKY IPEJCTaBIba]y UCTOBPEMEHO
U IEroBy IYKHOCT, MehyTuMm, 3aKOHUKOM O KpPUBHYHOM IIOCTYNKY H3PHUYUTO CYy

neduHUCaHe TyKHOCTU OpaHuoIIa.
[Tpema 3akOHHMKY O KpUBHYHOM ITOCTYIIKY OpaHMIIALl je Ty>KaH Ja:
1) nmognece oprany nocrymnka nmynomohje, 6e3 o/iarama;
2) OKpUBJLEHOM IIPYKH 1oMoh y 010paHu CTPy4YHO, CABECHO U 0JIarOBPEMEHO;
3) He 310ynOTPeOU MpaBa KojuMa pacrojaxe y HUJbY OJyroBiauetha MOCTYIIKa;
4) ynosopu OKpHBJEEHOT Ha MOCJIEANIIE OJIPHLIAha MU O/1yCTajama oOJ1 IIpaBa;

5) npyxa mpaBHY mnoMoh okpuB/beHOM Yy poky o 30 maHa o] AaHa Kaja je
OTKa3a0 MyHOMOhje, aKko Mpe UCTeKa TOT poka He Oyne m3adpaH OpaHuial, y CKIagy ca

3aKOHUKOM.

VKOIMKO OKpHUBJbEHM H3jaBU OpraHy IOCTynka Ja ozabuja OpaHuona
MOCTaBJbEHOT MO CIYKOEHO] TY>KHOCTH M J1a KeJIW Ja ce OpaHu HCKIbYYHBO Cam,

Opanuan nMa cienehe odbaBese, 0THOCHO JyKHOCTHU:

1) na Oynme ymo3HAT ca caapXajeM JOKa3sHHX PaJlbd U CaapiKajeM H TOKOM

TJIaBHOT IIPETpECaA;

2) 1a OKpUBJHEHOM Jaje 00jallllbeha U CaBeTe NMUCAHUM MyTEeM, aKO OKPHUBJHEHU

o/101ja J1a ca UM Pa3roBapa;

3) na mpHCyCTBYje pajamama y IMOCTYNKY M Jia M3HEce 3aBpIIHY ped, ako ce

OKPHUBJBCHU TOMC U3PUIUTO HC ITPOTHUBU;

287 [MIkynuh, M. (2015). KpueuuHO npolecHo mpaso, op.cit., crp. 152.
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4) na Ha 3aXT€B OKPHUBJLEHOI WJIM Y3 HETOBY H3PUYHUTY CarjlaCHOCT HU3jaBU

PEIOBHY MPABHH JIEK U TIPEIy3Me APYyre pajme y IocTynKy. 2%

O6aBe3a, OJHOCHO IYXHOCT IOAHOIIEHa IyHOMohja opraHy mOCTymkKa, 0e3
oJularama, HE IOCTOjU YKOJIHUKO j€ OKPHBJBCHHM /a0 IMyHOMOhje OpaHMOIly YCMEHO,

OAHOCHO I/I3jaBOM Ha 3aIlIlMCHHUK.

Kana je peu o mpyxamy npaBHe momohu, oHO 00yXBaTa JaBambe€ YCMEHHUX U
MMMCMEHUX MPABHUX CABETAa H MHIIJBEHA, CACTABIhAE TYKOU, 3aXTeBa, IPEIOra, MOJIOH,
MpaBHUX JICKOBA, MPEACTABKU M APYTUX IMOJHECAKa, 3aCTylame M OJ0paHy MpaBHUX U
Gbu3MUKKX JHIA, Ka0 U 00aBJbamke APYTUX IMOCIOBAa MpaBHE MOMOhM y UMe U 3a payyH
nomaher wiu cTpaHor ()U3MUYKOT WM MPABHOT JIMIA, HA OCHOBY KOJUX C€ OCTBapyjy

TIpaBa WM ITHTE cI00071€ U APYrux uaTepecu.’s®

[Ipema Tome, OpaHmIal] y KPUBUYHOM IIOCTYIKY MMa JIy’KHOCT J1a Jiaje CaBeTe
OKPUBJHEHOM Y IHJbY MITO e(hUKACHUjeT KOHIUIHpama OJ0paHe U HEHE peau3alluje,
cacraBJba MpEAJIore, MpaBHE JIGKOBE M JPYTO, MPUKYILJbA JIOKa3e U MaTepHjajl y KOPUCT
on0paHe, OJHOCHO Tpeay3uMa CTPYYHO M CaBECHO CBE JIPYTe Pambe y MOCTYNKY, a Koje

Cy y KOPHUCT 0i0paHe OKPUBJbEHOT.

[Tpema kozmekcy npodecroHaliHe eTHKE a/IBOKaTa, NCTHYE C€ U AY>KHOCT aJBOKaTa
Jla 3acTyna CaBeCHO, OJHOCHO Ja OpMXJbMBO, MapJbUBO, OJUTyYHO M OJaroBpeMeHO
3acTyna KIIMjeHTa, 1a 0e3 ojjiarama yKake Ha CBE IOBpele IpaBa M Jpyra KpIuema
3aKOHA Ha IITECTY KJ'H/Ij CHTA 1 J1a UHTCPECC KJ'II/Ij CHTAa CTaBU HUCIIPECA COINICTBECHUX MHTEPECA,

MHTEpeca CBOjUX KOJIera, APYTUX Y4eCHUKA Y TIOCTyNKY 1 Tpehux mua. 2%

bpanunan, nakie, Hema camo 06aBe3y, Tj. JYXKHOCT Jia IIOCTyIa CaBeCHO, CTPYYHO,
0JIarOBpeMEHO M MapJbMBO Mpykajyhu moMoh OKpUBIBEHOM Yy NOCTYIKY, Beh M Ja
yCMEpH OKpHUBJBEHOI Yy IMOIJIey IpaBa KOJUMa paclojiaxe, pagmH KOje ce MOry
Npey3eTH y BEroBy KOPHUCT U JIa Ta YIIYTH O] KOJUX PajibH U MOCTyNaka Ou Tpedaso na

ce Y3JIpKH jep Ou Moryie OUTH Ha IMITETY OKPUBIHEHOM.

288 3akonuk o KpuBMuHOM moctynky (,,Cn. rmacamx PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 72.

289 3akon o ansokatypu (,,Cir. rnacauk PC”, 6p. 31/2011 u 24/2012 — opnyka VC), ui. 3.

20 Koneke npodecuonanue eruke ansokara (,,Ci. rmacuuk PC”, 6p. 27/2012), un. 7
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[Topen yrephene obaBese cyna Ja CIPOBOM MOCTYMaK 0e3 0yroBiaveha, aal 1
na oHeMoryhu cBaky 3J10ynoTpeOy ImpaBa YCMEpPEHY Ka OJYyroBJIaueiy IMOCTYIIKA,
nmoceOHO je oapeheHa u Ty:KHOCT OpaHUOIA J1a Ce CY3APKHU O] CBUX PabU KOje 3a IUJb
UMajy OJYTOBJIAUCH-C MOCTYIKA, OJHOCHO JIa y TOM CMHCIY HE 3JIOyHOTpeOu mnpaBa

KOJHMa pacIioyiaxe y MOCTYIIKY.

be3 o03upa mTOo je oapeheHa AYKHOCT oOpraHa IOCTyNKa Ja Ipe MPBOT
caciyliamba OKPUBJHCHOT MOYYH O MpaBMMa Jla HUINTA HE W3jaBH, YCKPATH OATOBOpP Ha
MOjeIMHO TUTame, cI000HO M3HECE CBOjy OM0paHy, MpH3HA WIM HE MPU3HA KPUBUILY,
Kao M O KCTOBOM IPaBy Ja caciyllamy MPUCYCTBYje OpaHWAll U Ja HEIMOCPEIHO Ipe
OpBOT caciylllalba NPOYUTa KPUBHYHY MpHUjaBy, 3alHCHUK O yBubhajy W Hamas u
MUIIJbEHE BEIlITaKa, OpaHWiIal WIMaK uMa JYXKHOCT Jla YIIYTH U YIO30pPU OKPHUBJHEHOT
KOje Cy IMOCIEIUIIe YKOJIMKO OJUTY4YH Jla OJYCTaHEe OJ] HEKOI MpaBa WM YKOJIHUKO Ta Ce

OIPCKHC.

W3 3akoHa 0 aABOKAaTypHu MpoU3MiIa3e W JIpyre AY>KHOCTU aJIBOKaTa yONINTe, a
Mel)y BHMa Cy W Ty)KHOCT a/IBOKaTa Jia CTAJIHO CTUYE M yCaBpIlaBa 3Hama M BEIITHHE
norpeOHE 3a CTPYYHO, HE3aBHCHO, CaMOCTAIIHO, JEIIOTBOPHO M ETUYHO O0O0aBJhambe
aJIBOKaTCKe ciayx0e, y CKJIaay ca NMporpaMoM CTPY4YHOI YcaBpllaBama KOjU JIOHOCH

AnBoxkatcka komopa Cpouje.

VYTBphena je u nykHOCT OpaHHoOIla Ja 0A0H]e MpyKame MpaBHe ToMohH ako je y
WCTOj MIPaBHOj CTBApPH 3aCTYIA0 CYIMPOTHY CTPAHKY, aKo je OMO aIBOKATCKU MPHUIIPABHUK
y aJIBOKATCKOj KaHIIeJIapuju y KOjOj Ce Y UCTO] MIPaBHOj CTBAPH 3acCTyIa WIH j€ 3acCTylaHa
CYINpPOTHA CTpaHKa, aKo je WiaH WK je OMO 4iaH 3ajeJHUYKE aJBOKATCKE KaHLEeIapHje
WA aJIBOKATCKOT OPTAuKoOT JIPYIITBA, Y KOjUMA C€ Y MCTOj TPAaBHO] CTBAPH 3aCTyIa WIIH
J€ 3acTymnaHa CympoTHa CTPaHKa, aKO J€ Y MCTOj MPaBHOj CTBAPH MOCTYMA0 Kao HOCHJIAIL
NpaBoOCyAHE (PYHKIMje HIIU CITY>KOCHO JIMIE y IP>KaBHOM OpraHy, OpraHy TepUTOpH]jaiHe
ayTOHOMM]j€ WJIM OpPTaHy jeAMHUIIE JOKaJTHE CaMOYIpaBe, ako Cy MHTEPECH CTpaHKe Koja
TPaXKu MpaBHY MOMON y CYIPOTHOCTH Ca H-ETOBHUM WHTEPECHMAa WM MHTEPECa HETOBUX
OMCKUX CPOJHUWKA, TIpUjaTesba, capaJHuKa WU JPYTHX CTpaHaka, a IITO Ce MPOIHUCYje
CTaTyTOM aJIBOKaTCKe KOMOpE U KOJEKCOM, Kao U y APYTHUM ciydajeBUMa yTBpheHHM

3aKOHOM, CTATYTOM aJIBOKAaTCKE€ KOMOPE U KOACKCOM. A,[[BOKaT, TaKObC, HMa OYKHOCT a
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y POKOBUMA MPOMKHCAHUM 3a YyBame apXUBCKe rpale yyBa cliuce M HCIpaBe Koje My je
CTpaHKa MOBEpPHJIa, aKO CIIOpPa3yMOM HHUje Ipyraudje oapeheHo, aiu je ¥ AyXaH Ja Ha
3aXTEB CTPAHKE IpeJa CTPaHLU CBE HEHE CIUMCE M UCHpaBe. Y CKIAJy ca MOPECKUM
NponMCcHMa, aJBOKAT je AykaH Ja muaha mope3 Ha HPUXOJ OCTBAPEH IO OCHOBY

o0aBJpama aJBOKATCKE cny>1<6e.291

Jlakie, OpaHmial uMa oIpeleHe JTyKHOCT Koje He MPOU3MIIa3e CaMo U3 HEroBe
yJore y KpUBHYHOM TIOCTYNKY Beh M3 anBokaType kao mpodecuje. OBe TyKHOCTH
IpecTaBibajy AYKHOCTH CBakKOI aJBOKaTa, a YKOJMKO j€ aJBOKAaT AaHTaXOBaH Kao
OpaHmiIal y KpUBUYHOM IOCTYIIKY, OH UMa U OCEOHE JY)KHOCTH KOje Ce OJJHOCE Ha cam

KPpUBUYHHA ITOCTYIIAK U OKPUBJBCHOTI'.

Ocum HaBeneHor, Komekcom mpodecnoHamHe eTHUKE aJBOKaTa IMPOIHCAHE CY
onpehene obaBe3e agBoKara, caMHM THM M OpaHHOIA, Y MOTJIEY HETOBOT IOCTYMama
npeMa KIHWjeHTy, Te Ce HaBOAW Ja aJBOKaT Tpeba ca NPUMEPEHOM NaXXKHKOM M ca
pa3yMeBameM 3a HEJOYMHMIIE, CTPAaXOBe WM yCTpydaBama KJIHMjeHTa, Ja Ia, Ipe CBera,
caciylia, ajJd ¥ yCMEpU Ha Ka3WBame O YHIbEHHUIIAMa KOje Cy OJ 3Hauaja 3a MpyxKame
npaBHe momohu. Y ToM cmmcny, mnpeasuleHa je oOaBe3a agBoKara Ja IMPHIMKOM
IpUXBaTamka 3acTyNama KIMJeHTY yKake Ha TO Ja je MOTPeOHO /a KIUjeHT H3Hece CBe
YUIEHUIIE M JI0Ka3e U OTKpHje CTBapHe Molyne W LuJbeBE aJBOKaTy, Kako Ou ce
3acTymname OMIIO0 YCHENIHO, 3aTHM Jia Ta YITYTH J1a je TIOBEPJPHBOCT U3HECEHHX TMOJIaTaKa
3amtuhena o0aBe30M uUyBama aJBOKATCKE TaJHE W TOJ KOJUM TO YCIOBMMa OHA MOXE
OUTH OTKpHBEHA, Ka0 M Jla My yKa)keé Ha CBOJy OLIEHY UMIEHHUYHE U MpaBHE MPUPOJE
npeaMeTa, Ha BPCTY U OCHOBHE OCOOMHE IMOCTyNKa Koju he OWTH MpUMEHEH, allu U Ha
Ha4yMH oOpadyHa M HamlaTe, U Ha NMpUOIMKaH, WIKM Kajaa je To Moryhe, TauaH M3HOC
HakHaze. [lopex oBora, aBOKaT MMa M TYXHOCT Jia Ce TIpeMa CBUM KJIIMjEHTUMa OTXOJ!
MPUCTOJHO U OJTOBOPHO, a JIa CBUM IIpeIMETHMa MPHUCTYIa jeJHAKO M CaBECHO, Kao U
IY’KHOCT Jla 3acTyla KiIMjeHTa Oe3 HemoTpeOHOr OAyroBiaderma, M Ja KIHUjeHTa
OyaroBpeMeHO o0aBeliTaBa O CBUM OWUTHUM IpOMEHaMa Yy MpEAMETY, a Ha Tpaxeme
KJIMJEHTa U O CBUM II0J€JMHOCTHMA, ajld U Jla KJIHMjeHTa YIO3Ha ca MPOMEHOM CBOJUX

CTaBOBa O IMpPAaBHUM U YUEHCHUYHHM IIUTaAKBbHUMA, 3aTUM Jad KJII/IjeHTy npeaa, Ha BbCTroOB

21 3akon o ansokatypu (,,Ci. rmacauk PC”, 6p. 31/2011 u 24/2012 — omgnyxa VC), un. 17, 19, 31, 38
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3aXTeB, CBY JOKYMEHTAIlM]y KOJy j€ OJ Hera I00uo, OJUIyKe, 3allMCHUKE M KOIHje
MOJTHECAKa KOje je Yy HEroBOM IpEeAMETYy NPUMHO HIIM CacTaBHO, 0e3 o03upa na Ju
3acTymname Tpaje WK je IPEeCTano U Ja JU MY je KIUjEeHT UCIUIaTHO HAKHATY, Kao U J1a My

omoryhu yeuz y Tapudy. 29

AZBOKaT je Ay)XaH W Ja CacTaBJhbalkbeM CYBHIIHHX IOJHECaKa, NpelarambeM
HENOTPEOHUX WM HEKOHICHTPHCAHUX JIOKa3a, Oe3pasiioKHUM IPOY3POKOBAKEM
o/ularaba WIA Ha JAPYrd HA4yWH, KIUjeHTa HE H3JIaXe HENOoTpeOHUM H3JanuMma H
IYrOTpajHUjeM TOCTYIKY, Kao W Ja KJIHMjeHTa MpUMa y pPagHO BpeMe O3HAYeHO Ha
a/IBOKAaTCKO] KaHIlenapuju, a npeasuheHa je u 3abpanHa moucroBehuBama agBokaTa ca

KJ'II/IjeHTOM 1 BCTOBUM I/IHTepeCI/IMa.zg3

IIpema Tome, 3akoHoM o0 aaBokatypu U Komekcom mpodecroHaiHe eTHKe
a/ZiBOKaTa Je(pUHICAHE Cy YOIIITEHE TY>)KHOCTH a/IBOKaTa MPHJIMKOM CBAKOT 3aCTyNamba U
npyXamwa npaBHe nomohu, a kojux Tpeba M OpaHmIal y KPUBMYHOM MOTYIIKY Ja ce
IpUapXKaBa, 0K Cy 3aKOHHMKOM O KPUBHYHOM IIOCTYNKY ojpeheHe IyXKHOCTH Koje
MIPOU3UIIA3€ U3 HETOBOT aHTAXKOBAMa 32 KOHKPETaH KPUBUYHH MTOCTYIIAK.

Bbpanumony mpecrtajy mpaBa M AYKHOCTH Yy CIIy4dajy OIO3MBAa MJIM OTKa3a

mynomohja u paspememem.?%*

[Tynomohje, nakie, Moke OMO3BAaTH JaBajall, a OTKa3aTU caM OpaHuial, a Ipu
TOM HE MOpPajy HaBECTH pasJior 3a TakBO mocrtymname. [Ipensuhenu pasno3u 300r KOjUX
Opanuiiall ©Ma 00aBe3y Jia He MPUXBATH 3aCTyName, OJHOCE CE U Ha JTY)KHOCT OpaHHOoIIa
Ja OTKake NMyHoMmohje, 0K IMyHOMOhje MO)Ke OTKa3aTH M3 HMCTHUX pasjora Koju cy

npeaBuheHu 3a o101Mjame NpuxBaTama o10paHe.

Kanma je peu o nyxHocTMMa IMOCTaB/b€HOT OpaHHolia, mopea Beh MmoMeHyTHX
JTYy>)KHOCTH KOj€ c€ OJHOCE Ha OpaHWoIa y KPpUBHYHOM IOCTYINKY, yTBpheHa je oOaBe3a
MOCTaBJbEHOI OpaHMOIla Jla NpUXBaTH OAOpaHy MO CIyXkO0eHO] Iy>KHOCTH, alu Ta
OKpUBJbEHH YBEK MOXK€ 3aMEHUTH H3a0bpaHUM OpaHMOIIEM, OCHM Yy clly4yajy oj0paHe

cupomamtHor. bpanuman mo cimyx0eHO] Ay>KHOCTH uMa o0aBe3y W Ja Tpyka momoh

292 Kopexc npodecronanse eTuke agsokara (,,Cit. rmacaux PC”, 6p. 27/2012), un. 24

293 |pid.

2% 3akonmk o kpuBMYHOM mocTynky (,,Cin. rmacamk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 79.
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OKpHUBJHEHOM U OHJIa KaJla OKPUBJHCHU U3jaBH JIa JKEJIH JIa CE Y MOCTYIKY OpaHu caM U Jia
o16uja momoh mocTaB/bEHOT OpaHMOIA, OJHOCHO OpaHWIIAIl je AYXaH Ja OKPUBJHCHOM
CBAKaKo Mpyka 00jallkbemha H caBeTe, Aa Oy/e YIIO3HAT ca caipikKajeM JOKa3HUX pajibH,
Kao M ca CaJip’kajeM M TOKOM TJIaBHOT IpeTpeca, J1a MPHUCYCTBYje U3BOhEmY CBUX PaIbi
y MOCTYNKY ¥ HM3HECE 3aBPIIHY peY, OCUM YKOJIUKO CE€ OKPUBJHEHH TOME H3PHYUTO

IIPOTHUBHU.

[TojenvHa mpaBa KOjuMa OpaHUOLM Y TOCTYIKY PpAacCIONIaXy MpPEACTaBIbajy
HCTOBPEMEHO U HUXOBE JYKHOCTH, a CaM CKYIl TIpaBa M JAYKHOCTU ojpelyje monoxaj

OpaHMOLa Y KPUBUYHOM ITOCTYTIKY.

7. YJIOT'A BPAHUOLA Y KPUBUYHOM IHOCTVYIIKY

Viora OpaHnona y KpUBUYHOM IIOCTYIIKY C€ OTJIefia y yCrocTaBibamy oapehene
JETHAKOCTH TMPOLIECHUX CTpaHa ca IHMJEM OCTBapHUBama MPABHYHOCTH IOCTYIKA, C
003MpOM Ha TO Ja ce y MOCTYNKY Kao CYNpOTHA MpOIeCHa CTpaHa y OJHOCY Ha
OKPHUBJHCHOT HaJa3W jaBHU TYXWial KOJU MMa IMOTpeOHa 3Hama W3 00JacTH TMpaBa
yonumTe, KPUBUYHOI IIPOLECHOT IIpaBa, aJli MU HWCKYCTBAa Y KPHUBUYHHUM IIOCTYIILIUMA.
Jaxie, yrnora OpaHuolia y KpUBUYHOM MOCTYIIKY j€ Jia c€ yCIOCTaBH ojpel)eHa jeqHaKocT,

OIHOCHO paBHOTCIKA I/I3Meby 0116paHe OKPHBJBCHOT' U Ty>K6eHOP 3aXTCBa jaBHOF TYyKUOoLaA.

be3 Gpanuomna y KpyBUYHOM MOCTYIIKY HE OM C€ MOTJIO TOBOPUTHU O MPABHYHOM U

e(pUKaCHOM TIOCTYNKY, HUTH OM c€ Morja JOHETH MpaBUiHA OJUTyKa. 3Haudaj yiore
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OpaHuolIa IPENO3HAT je ¥ Kao TaKaB 3arapaHToBaH Mel)yHapOJHUM TOKYMEHTHMA, Kao H,
[0 TpaBWy, HajBUIIMM IPAaBHUM aKTHMa Jp)KaBa, Ma Tako U YcraBoM PemnyOmmke

Cpowuje.

OcHoBHa ynora OpaHMOIla Y KPUBUYHOM IIOCTYNKY jeCTe€ Ja Mpyxka CTPYyUHY
noMoh OKpHBIBEHOM y Of0OpaHU U Tpeay3uMa pajibe y BeroBoM matepecy. Mmajyhu y
BUJY Jla jeé OKPUBJCHH, IO MpPaBHIY, JHIIE KOje HHje aJBOKaT, U CaMHM THM HeE
pacrnojiaxxe MOTPEOHMM 3HAaKBEM M HCKYCTBOM Kako OM e(UKacHO OCTBapuBao H
3aIITUTHO CBOja MpaBa, ajli U KOHIIUIINPAO U PEATU30BA0 CBOjy OJ0paHy, 3Ha4aj U yjIora

OpaHMOIa y cCaMOM IIOCTYIIKY je HEOCIIOpHa.

3akoHOM TipeiBHl)eHM CilydajeBU 00aBE3HE CTPydYHE OJO0paHe rOBOPE Y MPHIIOT
TOME J1a, TIOJT o/ipel)eHUM OKOJIHOCTHMA, yjiora OpaHHoIa je 10 Te Mepe 3HadajHa Ja je
HEOIIXOJHO 3alUTUTUTU IIpaBa OKPUBJHEHOI y TOM CMUCIY, U IPYXUTU MY CTPy4HY
noMoh y MOCTYIKY, YaK U aKO OH TaKBYy MOTpeOy HE Mperno3Ha WM U3 HEKOT pasjiora

cMaTpa HemoTpeOHUM, T1a YaK U aKko TakBy momoh ojouja.

[ToceOHO je 3HauajHa yiora OpaHWOINA NMPWIMKOM 3aKJbydeHa Clopasyma ca
jaBHUM TyXuomeM. 300T Tora je W NMpeaBul)eHO Ja MPHIUKOM 3aKJbydeHa CIopasyma
OKpUBJbEHH 00aBE3HO MoOpa MMaTH OpaHMOIA, jep je yNpaBo 3ajaTak OpaHHoOLa Ja
00e30e1u /1a OKpUBJbEHH Y MOTIIYHOCTH pa3yMe MOoCJeIule CBOje OAJyKe, alld U J1a My
MpeoYr KOju Cy BEpOBaTHHM HCXOAW cyhema, mpe cBera y KOHTEKCTY BepoBaTHOhe

noHoIewa ocyhyjyhe mpecyne u n1ykKuHe eBeHTyaTHe Ka3He U CII.

Konuka je ymora OpaHuona y KOHKpPETHOM KPUBUYHOM MOCTYIKY 3aBHCH M OJ1
mMpHuHe oBiamhema 1aTor myHoMohjeM o]l CTpaHe OKPUBJBEHOT, ajlk U O TOra Ja JIU ce
paau O BUUIIECTPYKO] CTPY4YHO] OoAOpaHH, OAHOCHO OAOpaHH jeIHOT OKPHUBJHEHOT O]
CTpaHe BHIIe OpaHWIaIa Kaja je, o IPUPOIU CTBAapH, HEOIIXOJHO /1a CE M3BPIIHN MOAETa
nocjaoBa Mehy BHMa y OAHOCY Ha MOCTYNaK U pealu3anujy oadpaHe, a CaMUM TUM

pa3J'IPI‘II/ITajC H yJiora CBakor oJ1 bux y CaMOM IOCTYIIKY.

Melhytum, ymora OpaHHMolla y TIOCTYINIKY C€ pa3jIMKyje Yy 3aBUCHOCTH O] ¢aze
MOCTYIKa, T€ Y TOM CMHUCIY OH MOXe OUTH y Mawmo] uiau Behoj mepu ojn momohu
OKpUBJHEHOM, OJTHOCHO, OJ] CTaJl1jyMa MOCTYIIKa 3aBUCH KOje MPOLIECHE pa/ii-e OpaHual

MOKC MMpeaAy3nmMaT, a CaMMM TUM U YTHULIATH HAa OCTBAPUBAKLC ozL6paHe.
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VYnora 6panuoiia 31a4ajHa je Beh y da3u npenucTpakxHor MoCTyIKa, a 3aKOHOM je
npeaBul)eHo y OJJHOCY Ha cBaky a3y IOCTYIKa KOjy yJory OpaHMjam MOXe Ja MMa.
Jakne, kako je Beh pedeHo, KonuKa je yiaora OpaHHOIA 3aBUCH, IPE CBEra, OJ IpaBa U
TY)XKHOCTH OpaHuoIIa MpeIBul)eHNX 3aKOHOM 32 KOHKPETHY (pa3y MoCTymka, ajiu, ca Apyre

CTpaHE, U OJ] BOJbE OKPUBJHCHOT .

7.1. Yora 6paHuona y npeiucTpa;KHOM MOCTYNKY

[IpenucTpaskHu MOCTYNMaK MPeTXoiu (OPMAIHO] UCTPa3d jaBHOT TYXKHOIA U
npejcTaBiba MpBY (aszy, OAHOCHO MPBH MPOIECHH CcTaaujyM. [IpeaucTpaxHu MOCTyIaK
ce BOJM CaMO y OJIHOCY Ha OHA KpMBHYHA JIeJa 3a KOja Cce TOHHM I10 CIIY>KOCHO] AY)KHOCTH
U TPETEXHO je He(OpPMAIHOr KapakTepa INTO CYIITHHCKM 3HA4M Jia ce y OBOj (asu
CIIPOBOJIC ONEpaTHBHE paJkbe KOje HEeMajy HEenocpenaH JOKa3HW 3Hayaj, Melyrum
MojeIMHE JIOKa3HE pajibe ce CIpoBojc Y (OpMaaHOM OOJIUKY M Y TOM CIIy4ajy MOTY
UMaTH JIOKa3HU 3HA4aj] 3a KacHHje TOKPEHYTH KpHBHYHHM TocTynak. Hako ce
MPEIUCTPKHU TOCTYIIAK TEPMUHOJIONIKK He JeUHHINE Kao ,HcTpara’, OH 3amlpaBo
MPEJCTaBlba BPCTY HCTpAre jep Ce€ TOKOM MPEIUCTPAKHOT TIOCTYIKA HCTPaxyje
MOTCHIIMjATHO KPUBHYHO [€JI0, ajik, ca Jpyre CTpaHe, He JOHOCH ce OMII0 KakBa
dbopmasiHa oJTyKa KOJOM OBaj CTaJHM]jyM 3allOYMibe. Y OBOM CMHUCIY C€ MOXE TYMauuTH
MOCTOjare JIBE BPCTE MCTpare y HalleM KPUBHYHOM IOCTYIKY, OJJHOCHO HeQOopMaHe
UCTpare Kojy TMpejcTaB/ba NMPEAUCTPAKHHU TOCTYNAK W UCTpare Koja ce CIpOBOIM Ha

OcHOBY (opmanne oryke.>®

Jlaksie, mpeIMCTpaKHU MOCTYIAK c€ MOXKe JAepUHUCATH Kao HedopMaliHa hcTpara
KOJOM Ce€ MCTpaKkyje MOTESHIINjaIHO KPUBUYHO JIEJI0, OAHOCHO KOjy Mpely3uMa MOJHIINja
y IMJbY OTKPHBaWka U pa3jallibaBakba KpUBUYHOT Jiefia, a Koja ce He CIIPOBOM Ha OCHOBY

Hape0e jJaBHOT TY)KHOIIa.

[Tonumuja je opraHn MHUHHCTapCTBa YHYTPAIIHBUX IMOCIOBA, OJTHOCHO CIY>KOEHUK

TOr OpraHa W CIYyXOEHHK oJroBapajyher HWHOCTpaHOT OpraHa KoOjH, y CKJIaay ca

2% [MIkynuh, M. (2015). Kpusuurno npoyecto npaso, op.cit., ctp. 298.
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Mel)yHapoaHUM MPaBOM M 3aKOHMKOM O KPHBHYHOM TOCTYIIKY, MpEIy3MMa palibe Ha
teputopuju Penybnuke CpOuje, Ha BEHOM OpOJy WIIM Ba3IyXOIUIOBY, KaO0 WU JIPYTH
JpKaBHU OPraH ca MOJIMIM]CKUM OBJamhemhuMa, YKOJIUKO je TO 3aKOHUKOM MU APYTHM

3akoHOM oxpeheno.?%®

Jla Ou ce mpeaucTpakHU MOCTYIAaK BOJIMO HEOMXOAHO je Ja IOCTOjHU OCHOBA
CyMmb€, IITO TPEJICTaB/ba JEIHAK CTEICH CyMHIE KOjJH je MoTpedaH 3a Bohewme HucTpare.
JaBHU Tyxwunan (GopMarHO PYKOBOAM MPETUCTPAKHUM IOCTYIKOM, Ma Y TOM CMHCIY
MOXe J1a u3gaje obaBe3yjyhe Hajore MOJUIM]H, OAHOCHO M Y OBOM CTaJIMjyMy jaBHH
TYXHJIAIl pacroyiake oapeheHuM mpolecHo mnpaBHUM MexaHusMuMa. Mehytum, n
KpUBUYHHU CYJ, Tj. CyAHja 3a MPETXOJHU TMOCTyHmaK uMa oxapeheHy QyHKOHjy y
NPEeIUCTPKHOM TIOCTYIIKY, a Koja ce orefa y onapehuBamy mnpuTBOpa, H3AaBamBy
HapeznOe 3a mpeay3uMame oJpel)eHuX MoceOHNX JOKa3HUX paaibu, U3/1aBamky Hapeaou 3a

npeTpecame CTaHa, APYTUX NpocTopHja, muma uap.2%’

Mako ce MpemucTpayKHW MOCTYNMaK MOXKE TyMaduTH Kao (haza Koja MPeTXO.IH
HUCTpa3u, UIlaK, OH C€ MOXXEC BOJAUTHU U y IOCTYIIIMMA KaJla C€ UCTpara yoIlTe HEC BOAU, Tj.
Y OHJIa KaJia ucTpara Huje obaBe3Ha mporecHa (asza, OJHOCHO Kaja je y TUTamby NOCeOHU

KpUBUYHHA ITOCTYIIAK IIOIYT CKpaheHOl" IMMOCTYIIKA WJIK MTOCTYIIKA IpeMa MaJIOJICTHULIUMA.

VY TOKy mpeaucTpakHOT MOCTYIKa MOJHUIMja MOXE I03UBaTH TpahaHe paau
MPUKYIUbatha O0ABEIITCHA, IITO MPEACTaBJba TOJIUIMCKY PaIlky ONEPATUBHOT
KapakTepa, a Mo 0/100pemy Cylauje 3a MPETXOAHM IOCTYyMaK, ImpejaceaHuka Beha wmm
Cyauje TojeIuHIIa, MOJUIKja MOXKEe TPUKYIIJbaTH 00aBeIITeha U OJ MPUTBOPEHUKA, aKO
je To moTpeOHO paau OTKpUBAmka APYTMX KPUBUYHUX Jella WIW IPYruX YYHHHIana. Y
OBOM CMHCJY, 3HayajHa je yjiora OpaHHoIla, jep ce oOaBemTeHma O] MPUTBOPEHUKA
MPUKYIJbA]Y Y 3aBOJIY Y KOJE€M j€ OKPHBJbEHU MPUTBOPEH, Yy BPEME KOj€ OJIpEIH Cya U y

npucycTBy 6panuona.’%

YcaoBpaBameM IMPpUKYyIlJbaba obaBelITemha O TMPUTBOPCHUKA HNPUCYCTBOM

OpaHMOIIa HACTOJaJI0 CE€ OCUTYpPATH Ja ce 300T caMor MoJI0Kaja MPUTBOPEHUKA HE YTPO3e

2% 3akonuk o kpuBMuHOM mocTynky (,,Cn. rmacamk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 2.

27 IIxynuh, M. (2015). Kpusuuno npoyecno npaeo, op.cit., ctp. 299.

2% 3akonmk o kpuBMYHOM mocTynky (,,Cin. rmacamk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 288.
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IEroBa IMpaBa, OJHOCHO Jla MPUTBOPEHUK Yy MOTIIYHOCTH OyJe YIO3HAT ca CBOjUM
IpaBUMa OJ1 CTpaHEe CTPYYHOT JIUIA KOje ra MOXe YCMEPUTH O TOME KOjU MOCTYIIU WU

u3jaBe My MOT'y Mhu y KOpUCT, a KOjU Ha LITETY.

Ca gpyre crpaHe, YKOJIUKO IOJIUIMja NMPUKYIUba 00aBEIITEHA OJ JIMLA 3a KOje
IIOCTOj€ OCHOBM CYMIbE Ja j€ YYMHWIAll KPUBHYHOT JeJla WM IpeMa TOM JIHILY
npeay3uMa pajambe y MPeIucTpaXHOM HOCTYIKY npeaBulene 3aKOHUKOM, TO JIMIE Ce He
MOJKE TO3MBAaTH y CBOjCTBY rpahannHa Beh camMo Kao OCyMIbMYEHH, a y TO3HBY Ce
OCYMIbMUCHH MOpa yIO30PUTH, IIPe CBEra, Ha MPaBo Ja y3Me OpaHuoua. Y ToM CMHCILY,
ca JIMIIEM 32 KOje I0CTOje OCHOBH CyMIbE JIa j€ YYHMHWIAL KPUBUYHOT JiejIa, NOJIHIUja He

MOXEC BOAUTHU I/IH(1)OpMaTI/IBHI/I pasrosop , Beh caMo Moke BPIINTU HBET'OBO CACITyHIAKC.

Mebhytum, MOXKe ce JECUTH J1a Y TOKY MPUKYIUbamka 00aBelmTemha o rpahannna,
OJTHOCHO TOKOM HH(OPMAaTHBHOT pa3roBopa, MOJHIIHMja IPOICHH J1a Tpal)aHiH MoKe OUTH
CMaTpaH OCYMIbMUYCHHMM. Y TOM CIy4ajy, MOJUIMja je Ay)KHA Ja ra OaMax IOy4YH O
IErOBOM IMpaBy Ja y HajkpaheM poKy, MOAPOOHO U Ha je3WKy KOju pasyme Oyne
00aBeIITeH 0 JeNTy KOje My CE CTaBJba Ha TEPET, O MPUPOJIU U PaA3I03UMa ONTYXKOe, Kao U
Jla CBE WITO M3jaBU MOXKE J1a Oyae KopuirheHo Kao JI0Ka3 y MOCTYIIKY, ajld ¥ O TpaBy Ja
HUILITAa HE H3jaBH, YCKpaTH OATOBOP Ha IOjEIUHO MHUTame, CI000JHO H3HECE CBOjJY

o0paHy ¥ NMpHU3HA WIM HE IPU3HA KPUBUILLY.

VYora OpaHuoLa NpUIMKOM cacilylllalkba OCYMIbUYEHOT j€ jeIHaKa HEeroBoj YI03H
MPWJIMKOM caciylllakba OKPUBJBEHOI, C 003upoM Ha TO Ja he opraH koju obOaBiba
caciyliambe, ako OCYMIbMUEHHM MpHCTaHE Ja Ja HUCKa3, MOCTYNUTH y CKIaay ca
oapendama Koje ce OJHOCE Ha caciyllamkbe OKPUBJBEHOT, aju IOJ YCIOBOM Ja Cy
MPUCTaHAK OCYMEHYEHOT J1a OyJe caciyllaH M HEeroB MCKa3 TOKOM caciyllama JaTH y
npucycTBy Opanuona. [laxie, yinora OpaHnona MpUIMKOM Cacilyllamka OCyMIBHYEHOT Ce
orJie/ila YIIpaBo y YCIOBJbABAKY Caclylllambha U JaBama UcKa3a OCyMIbUYEHOT IPUCYCTBOM
OpaHMoIa, a 3aIMCHUK O OBOM Caclylllaiby C€ HE M3/1Baja U3 CIHUCA U MOXKE CE KOPUCTUTH

Ka0 JI0Ka3 y KPHBHYHOM MOCTYTIKY. %

29 3akonmk o kpuBMYHOM mocTynky (,,Cin. rmacamx PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), an. 289.
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[Tpema TOoMe, ¢ 003UPOM Ha TO J1a CE CBE IITO OCYMILHMUCHH M3jaBH Ha 3aIIMCHHUK
MOYX€ KOPHUCTHTH Kao JI0Ka3 y MOCTYIKY, BeOMa je BaKHO 1a Beh y OBOM MOMEHTY ce
OCYMIbUYECHOM OMOTYhH OCTBapuBame MmpaBa Ha OpaHUOIIA Kao CTPYYHOT JuIla Koje he ce

CTapaTy O 3allTUTHU IIpaBa U UHTCPECUMA OCYMBLUYCHOT .

VYKOIHMKO TOCTOJU HEKU O] pasiora 3a oapehuBame nputBopa opeaehenom nuiy,
MOJIMIMja Ta MOXE yXalCUTH, alli je AyXHa Ja TakBO Juie 0e3 ojjarama CIpOBeIe
HAJJIKHOM JaBHOM TYXHOIly. 3aKOHHMK O KPUBHYHOM IIOCTYNKY ojapehyje ma ce
yXaIrIeH: MOpa MOYYUTH O CBOJUM IIpaBUMa, OJHOCHO O MpaBy Jla 0JIMax Ha je3uKy KOju
paszyme Oyne o0aBelITeH O pa3iory Xallllema, IpaBy Ja Mpe Hero mrto Oyjae caciyllaH,
ca OpanuolieM 00aBH MOBEPJHUB PA3rOBOP KOjU €€ MOXKE HAJ3UPATH CaMo TIIeJamheM, alu
HE W CIIyIIalkeM, 3aTHM Ja 3aXTeBa 0e3 o/jiarama Jia o Xarmemy Oyae 00aBemTeH HEKO
O]l YWIAHOBA FHETOBE MOPOTUIIE MK APYro OJIMCKO JUIE, KA0 U AUILIOMATCKO-KOH3YJIapHU
MIPEJICTAaBHUK JIp>KaBe YUjU je Ap)KaBJbaHWUH U CI., aIM U O MpaBy Ja 3axTeBa Ja ra 6e3

OoJJiaramba npericaa JCKap Kora CJ'IO6OI[HO I/I3a6epe.300

VY KOHTEKCTY NMpUIIpPEeMama U pean3airje oa0paHe, U3y3eTHO je 3HAYajHO MPaBO
YXaImIIeHOT Ha MOBEPJHUB Pa3roBOp ca OpaHUoIeM, IIpe Hero mTo Oye caciyliaH, a Koju
ce MOXK€ HaJ3UpaTH caMo TJelameM, jep ce Beh y OBOM MOMEHTY MOXe KOHLUIHUPATH
on0paHa M OpaHWIIAll MOXE YCMEpPUTH YXaIlIIEHOT Ha KOjU Ha4YMH, HajIOBOJHHUJU IO
Wbera, Ja M3HOCU CBOJy oA0paHy, Kao M Ja Ira MOy4Yd O CBHM IIpaBUMa KOJUMa Kao

yXaIllIeH! paclojiaXke U yIyTH O CaAaMOM TOKY MTOCTYIKA.

IIpema TOMe, ynora OGpaHuoLa 10J1a3u A0 U3paxaja Beh y ¢da3u nmpeaucTpakHor
MOCTYIIKA, IPUIIMKOM MPBOT caciylllama, jep NOHEKa | NOrPelIHO KOHIUITUpaHa oJ10paHa
y OBOM CTaJUjyMy MOXE C€ OJIpa3uTH Ha Ja/bM TOK IOCTYIKa, ajll U Ha caM Kpajmbu

HUCXOJ KPpUBUYHOT IMMOCTYIIKA, O/THOCHO JOHCTY OJJIYKY.

JIuiie Koje je yXarmieHo jep MOCTOjU HEKH O] pas3Jiora 3a oapehuBame MpuTBOpa,
JIMIIE KOje je 3aTeYeHO MpHU U3BpPILEHY KPUBUUHOT Jeja 3a KOje e TOHM IO CIyXOeHO]
JTYKHOCTU WJIM KaJia TOJHIMja MPUKYIJba 00aBelITeHha O] JUIA 3a KOj€ MOCTOje OCHOBHU
CYMIbE JIa j€ YYMHHJIAI KPUBUYHOT JIeJIa, jaBHH TYXKUIJIAIl MOYKE M3y3€THO 3a/IpKaTH pajn

cacliylama Hajz[yn(e 48 vacoBa OJl YacCa Xallicwmwa, OJHOCHO OJa3uBalkba Ha ITO3HB.

300 1bid, um. 291.
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[TpoTtHB pemiema o 3aapKaBamby OCYMIBbUYCHH U BEroB OpaHHUJIALl UMajy IPaBo kaide y
POKY OJ1 ILIECT YacoBa OJ1 JIOCTaB/barba PEUICHa, O KOjOj OMIydyje CyIHja 3a IMPETXOIHH
MOCTYIAaK y POKY OJ YETHPH 4aca o] MpHjeMa xaiode, a xaynda He 3a/p)KaBa U3BPILICHE

pemema.3!

Bbpanunan he u y cMucity oJHomiema xainoe Ha peliekhe O 3apKaBamy, 00Jbe U
e(UKacHU]je YOUMTH OCHOBE 3a KOy, ajli W IMOJHETH caMy >KaJi0y, HEro mro Ou TO

YYUHHO OCYMEHUYEHH CAMOCTAJIHO.

Konmko je 3HawajHa yiora OpaHuoma ToBOpH W oapenda koja oxpehyje ma
OCYMIBUYCHH MOpa HMaTH OpaHHOIla YUM OpraH IIOCTYIIKa JIOHECE pelICHkhe O
3aJpKaBamky, a aKO OCYMILHUYCHH CaM, y POKY O] YeTUPH Yaca, He 00e30eau OpaHuoIa,
jaBHH Tyxmiai he My ra 00e30eauTH 1Mo CiIy)k0eHO0j AYKHOCTH, IO PEAO0CIIeay ca CIHICKa

aJBoKaTa KOjI/I AO0CTaBJba HAJJIC)KHA a[IBOKAaTCKa KOMOpa.

[Ipema ToMe, mpemno3HaT je 3Ha4yaj OpaHHOIlA Y OBOM CTaJljyMy IOCTYIIKa, jep
yXaIIeH! MOXe HAIIKOJUTH CBOjoj oA0paHu 300T HEMO3HABAKka CBOjUX MPaBa, OJIHOCHO
KPUBHYHOT TpaBa W TOKAa KPUBUYHOT TIOCTYIKAa YOIITE, T j¢é HEOMXOJHO Ja MYy Ce
omoryhm OpaHwmIiam, KOju, IO MPaBHIy, HMa JOBOJFHO CTPYYHOT 3HaWka M UCKYCTBA Ja
MOJXKE Jla YCMEpHU U TOCaBeTyje yXamllIeHOT W e(UKACHO KOHIUMHpPA €BEHTYallHU NaJbu

HAcTaBaK peanu3zalivje ox0paHe.

7.2. YJiora OpaHuona y McTpasu

Uctpara npezacrasspa a3y KpUBHYHOT MOCTYMKA KOja 32 I[UJb UMa MPUKYIIJhambe
Jl0Ka3a MOTpeOHUX 3a ONTYKEHEe, OJHOCHO KOHCTAaTOBAKE /1a HEMA YCJIOBA 32 MOIU3amkE
OTITYKHHUIIE YKOJIUKO C€ paJy O TaKBOj CUTYaIlHjH, a Kao (a3a MpeTxoau cyhemy u YuHu

yJa3aKk y HapeaHy MpouecHy ¢as3y.

Uctpara cmama y HaIeKHOCT jaBHOT TyxXuola W (opMalHO ce ToKpehe

HapeaOoM, a TPOTHB OBE OJJIYKE, OJIHOCHO Hapeade jaBHOT TYXHOIA, *)anba HHUje

3013akonmKk 0 kpuBHYHOM IocTynky (,,Ci. rmacmuk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014) , an. 294.
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703BOJbeHA. Jlakiie, MOMEHTOM JIOHOIICHA OBa OJUIyKa II0CTaje NpPaBHOCHAKHA |
M3BpIIHA. 3a TMOKpeTame ucTpare oapeheHo je na je morpedaH HajHMKH CTETICH CyMIbE,
ma ce y TOM CMHCIy HcTpara nmokpehe u BoJIu OHJa Kaja MOCTOje OCHOBU CYMHIbE Ja je
KOHKPETHO JIUIIC YYUHUIIO KPUBUYHO JICJIO WM OCHOBH CYMIbE JIa j€ YUHELEHO KPUBUYHO
Je7I0, ¢ 003UPOM Ha TO JIa C€ MUCTpara MOXE BOJIUTH M MPOTHB HEMO3HATOT YYHHUOIIA
KpuBUYHOT Jena. [IpemyciioB 3a Boheme uctpare jecte a ce pajay 0 KpUBUYHOM JIeTy 3a
KOj€ C€ TOHU IO CIYKOCHO] TY>KHOCTH. YJIora CyHje 3a MPETXOJAHH TMOCTYIMaK Ce CBOJIU
caMO Ha OJUIyYMBaEkE€ O HEKUM MepaMa MpOILEeCHE IPHHY/IE, OIHOCHO JOHOIICHE

onpeleHUX oTyKa Koje Cy Y MCKJbYYHBO] HAIEKHOCTH cyzia. 02

Hcrpary kao a3y KpHBHYHOI MOCTYIKA OUIMKYje ojpelheHa HeoOaBe3HOCT, C
0031pOM Ha TO J1a OHa HHje 00aBe3Ha mpolecHa (aza KPUBHUYHOT MOCTYIKA y onpehernm
ciydajeBuma. Kana je ped o ckpaheHOM MOCTYINKY M MOCTYNKY IpeMa MaJloJeTHUIIIMA,
UcTpara M30cTaje, alu OHa MOXKEe H30CTATH U KaJa je ped 0 KpUBUYHKM JIelIiMa 3a Koja ce,
0 [PaBHJIY, CIIPOBO/IM OIIITH KPUBHYHHU MOCTYIAK, uMajyhul y BUay /ia jaBHU TYXKUJIAIL
CBAaKaKO pacIojiake IPaBOM Jia IOJHECEe HENOCPEIHY OITYXHHILY, 0e3 HCIymaBamba

OWMJIO KaKBHX TIOCEOHMX yCIIOBA.

IIpema Tome, ucTpara, kKao ¢a3a KpUBHUYHOI IOCTYyNKa, ce MoKpehe mpoTuB
oapeheHor JuIa 3a Koje MoCT0je OCHOBU CYMHb€ J1a je YUHHUIIO KPUBUYHO JEJI0 U MPOTUB
HETI03HATOT YYMHHOIA KaJa IIOCTOje OCHOBU CyMIbE J1a j€ YIMIbEHO KPUBHYHO JIEJI0, a Y
HCTpa3y ce MPUKYIJbaJy MOAAlM KOjU Cy MOTpeOHHU Ja OM ce MOIJIO OUIy4HUTH Aa Ju he
ce noauhM ONTYKHUIIA WX 00YCTaBUTH MOCTYIKA, Ka0 M TOKa3u KOju Cy NOTpeOHH J1a ce
YTBPAM HUACHTUTET YYMHHOLA, JOKa3M 3a KOje IMOCTOjH OomacHocT Ja ce Hehe mohwu
MTOHOBUTH Ha TJIABHOM TIPETPECY WM OM HBUXOBO M3BOhEeHe OMII0 OTEXKAHO, ali U IPYTH
JI0Ka3u KOju MOTYy OMTH OJf KOPUCTH 3a MOCTyMaK, a 4hje ce u3Bohemwe, umajyhu y Buny

OKOJIHOCTH CITy4aja, oKasyje eaucxoaaum. %

Jlakne, mpUMapHU IHJb HCTpare ce€ MOXE MOCMaTpaTd Kao TMO3UTHBAH WIIH
HEraTUBaH, TJE j€ TMO3UTHBAaH IIMJb OCTBApEH Kpo3 00e30eheme maTepujana Koju je

JIOBOJbAH 33 YTEMEJbEHE ONTYKHUIE, & HETaTUBHU IIMJb C€ OCTBapyje Kpo3 o0ycTaBy

302 [IIxynuh, M. (2015). Kpusuuno npoyecno npaso, op.cit., crp. 316-317.
303 3akonnk o kpuBMuHOM mocTynky (,,Ci. rmacamk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), an. 295.
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MOCTYyIKa npe u3Bohema okpuBibeHOT Tipea cyaechu cyn. Ilomasehm ox oBux oGenexja
uctpare, Moke ce pehu na ucrpara Ha ojpel)eHu HAYMH MTHTH OCYMEbUYEHOT TaKO IITO
CrpedaBa HETOBO HEOCHOBAHO HM3BOleHmE Ha TJIaBHH IPETPEC, a Y TOM IPOLECY MY je
3arapaHTOBaHO MpaBo Ha Opanuona. [lopen mpuMapHUX KUIJbEBA UCTPAre, MOTY CE€ jaBUTH
Y pa3IMYUTH CEKYHJAPHU IIHJBEBHU TJIE CTIajia 3Boheme JoKas3a 3a Koje MOCTOjU OMacHOCT
na ce Hehe MOhM MOHOBHUTHM Ha TJIABHOM IMpETpPeCy WIM OU HHXOBO H3BOhEHE OMIIO0
OTEXaHO, Ka0 U M3BHhEHmE APYruX J0Ka3a KOjU MOTYy OUTH OJl KOPHCTH 3a TOCTYIAaK, a

umje ce u3Boleme MoKasyje HeITUCX0HUM, C 003MPOM Ha OKOJIHOCTH cirydaja. %

[Tpema ToMe, 011 caMme UCTpare 3aBHCH HACTABAK, AJIM M TOK KPUBUYHOT MOCTYIIKA,
y KOHTEKCTY M3BOlera MOje/JMHIX 10Ka3a KOjHU MOTY YTHUIATH U Ha KPajihe JOHOLICHE
o/utyke. 300T TOra je BaXKHO Ja CE OCYMIMYEHOM Yy OBOj (a3 omMoryhu ocTBapuBame
npaBa Ha OpaHHOLA, YHja je yJora Jia ce cTapa O 3allTHUTH IpaBa OCyMILHYEHOT, YKaKe
Ha pas3iore 3a MOTCHIMjaIHY OOYCTaBy IOCTYIKa, alld U Ja MPHCYCTBYje MOKa3HHM

paambaMa U YKaK€ Ha €BECHTYAJIHC HCIIPABUIIHOCTH.

Omyka xojom ce mokpehe uctpara, ogHOCHO Hapemda O CIpPOBOhEHmY HCTpare
MOpa €€ JOCTaBUTHU OCYMBHUYCHOM U IbET'OBOM 6paHI/10uy, YKOJIMKO I'a Ma, Kao U MO31B

3a IPUCYCTBOBAME MPBOj JI0KA3HO] pa/libu.

Melhytum, Hapenda o cipoBohemy UcTpare ce He JOCTaBJba OCYMIUYCHOM OJIMax
10 KEHOM JIOHOILIEY, Beh ce 1ocTaBsba 3ajeIHO ca MO3MBOM, OJHOCHO 00ABEIITEHEM O
MIPBO] JOKA3HO] pajmbU KOJO] OCYMIMYEHM U HEroB OpaHMIIall MOTY NPUCYCTBOBATH.
OBakBo ypeheme mpousnia3u U3 cxBaTama Jla OCYMIHUEHOT He Tpeba obaBeTaBaTH O
OTBapamy UCTpare, ¢ 003UPOM Ha TO Ja TYXKWJIauka UCTpara HHje (hopMaiaHa, TE TOKOM
€ HHUje HEOMXOJHO 00e30ehuBaTi MPUHIUT jETHAKOCTU OpYKja MPOILIECHUX CTpaHaka.
OBakBO perymmcame AONPUHOCH €(QUKACHOCTH HCTpare, ald M YTHYE Ha Mambe
y3HEMHUpaBamhe OcyMmBUUYeHOT U pehe onpehuBame mnputBopa. Umak, He cme ce
3aHeMapuTH Ja je paad YCIEUTHOT MpUIpeMama KOHIENTa OAO0paHe W CTBapama

MMOBOJPHHUJET TI0JI0Kaja OKPUBJBEHOT y OyayheM CyACKOM TMOCTYIKY, OJl HM3y3€THOT

304 Bpkuh, C.C. (2015). Kputnuku ocept Ha ypeheme uctpare y 3KIT Cpbuje uz 201 1. rogune, op.cit., cTp.
566.
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3Hayaja 6JaroBpeMeHoO 00aBellITaBalkbe OCYMIbUUYCHOT U HEerOBOT OpaHUOIla O MOKPETaAhY

ucrpare.>®

Konuku je 3mauaj Opanuomna y ¢asu uctpare youaBa ce Beh kpo3 oapeheHy
OY’KHOCT jaBHOT TYXHOIa Ja OpaHMOIly OCYMILMUEHOT YIYTH TO3UB Jla MPHUCYCTBY]eE
caciyllamby OCYMIbHUYCHOT, KAa0 W Ja YIYTH I[O3MB OCYMEUYECHOM, ald U HErOBOM
OpaHHOIly, 3a NMPUCYCTBOBAKE HMCIHTHBAKY CBEJIOKAa W BEIITAKa, OCHM Y H3y3CTHUM
cllyyajeBUMa y KOjUMa IOCTYIa jaBHO TY)KUJIAILITBO NMOCEOHE HAUICKHOCTH W Kajia ce

OLICHU a IbUXOBO IMPUCYCTBO MOXKE YyTHIIATU HAa CBECAOKA.

Pemocnen mpeaysumama TOKa3HUX paalbd y HUCTpasu ojpehyje cam jaBHH
TYyXKHJIAll, a aKo Ce y3Me Yy 003Mp [a OCYMIMYEHH W HEroB OpaHWiIal HEe MOry
MPUCYCTBOBAaTH CBHM JIOKa3HUM pajJkama, 3ak/bydyje c€ Ja j€ jaBHOM TYXKHOIY
ocTaBJbeHa MOTYNHOCT Ja TaKTUYKH oJnipehyje pexocien npeny3nMama JOKa3HUX PAJIbH,
TE Ja OCYMIbMYEHH TOTOBO TpEI caM Kpaj MCTpare ca3Ha Ja Ce NPOTHUB Hera BOJIU

HucTpara, OIHOCHO TCK KaJida IPUMH ITIO3UB 3a CACITyHIAbC.

VYnora Opanwoma y (asu wmcrpare monasm 0 u3paxaja y Hajpehoj mepw, y
HorJiely NMPHUKYIUbama JIoKa3a M MaTepHjaja y KOPHCT Oa0paHe, Kao U y MOrJeny

npeay3uMama JJIOKa3HUX pajbHh y KOPUCT of0paHe.

IIpema 3aKOHUKY O KPUBUYHOM HOCTYIIKY OCYME-HUEHH M HETOB OpaHHIIaI] MOTY
CaMOCTAJTHO MPUKYIJbATH JIOKa3e M Marepujal y KOPUCT Ox0paHe, Ma y TOM CMHCIY
MMajy TpaBo Jla pa3roBapajy ca JIMLEM KOjeé UM MOXK€ NPYKUTU IOJAaTKe KOpPUCHE 3a
on0paHy M Ja OJ TOr Julla npubaBibajy NMUCaHE H3jaBe U 00aBELITEHA, Y3 HETOBY
carjacHOCTH, 3aTHM Jia yJla3e y MpHUBaTHE MPOCTOpUje€ WIM TPOCTOPE KOJU HUCY
OTBOPEHU 3a JaBHOCT, Y CTaH WJIM IIPOCTOPE BE3aHE Ca CTAHOM, y3 NMPHCTAaHAK HHXOBOT
IpKaora, Kao M Ja o (pM3MYKOT WM MPaBHOT JIKIA MPEy3My MpenMeTe U HUCIpaBe H
npubaBe o0aBelITeHha KOjUMa OHO paclioiaxke, y3 BberoBy cariacHocT, Kao U y3 o0aBe3y

J1a TOM IUILY M3/ajy HOTBP/Y ca MOMHUCOM TIpey3eTHX MpeaMeTa i ucrpasa. >

305 Bpkuh, C.C. (2015). Kputuuku ocspT Ha ypeheme ucrpare y 3KIT Cp6uje uz 2011. roaune, op.cit., cTp.
568.

308 3akonmk o kpuBMYHOM mocTynky (,,Cin. rmacamx PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 301.
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Wnak, y morneny HpuKyIJbama J0Ka3a M MaTepHjaia y KOPUCT oJ0paHe of
CTpaHe OCYMILMUYCHOT M FErOBOI' OpaHHOIIa, HE CME CE 3aHEMAapHUTH YNIH-CHUIIA []a OHU HE
pacrosia)xy HUKakBUM NPUHYAHUM MEpaMa, 3a pa3jiuKy O] jaBHOT TY)XHOIa ¥ MOJHIIH]eE,
Ka0 HU (PMHAHCH]CKUM CPEJCTBUMA OApel)eHNM 3a OBy HaMeHY, T€ C€ JOBOJMU Y MUTAE

Had€JIHa TC)XKXHa CTBapama jC,HHaKOCTI/I IpoHeCHUX CTpaHaKa Yy OBOM CMHUCITY.

Kana je peu o npeay3umamy JOKa3HUX palibl Y KOPUCT o10paHe, mpeasul)eHo je
Jla aKO OCYMIbHYCHH U FHEeroB OpaHMIIAIl cMaTpajy Ja je moTpeOHO mpeay3eTH oapeheny
JOKa3Hy pajiby, MMajy IMpaBO Jia HCHO IMPEIy3UMame MPEAJIOKE jaBHOM TYXKHOILY.
VYKOJIMKO jaBHU TY)KWJIAll OBAaKaB MPEUIOT OJ0Mje MIIM HE OJUIyYd y POKY OJI OcaM JlaHa
O]l laHa IMOHOIICHA MPEJIora, OCYMIbHYCHH U erOB OpaHMJIall UMajy MpaBo Ja OBaj

IpeIor TIOAHECY CY/MjH 3a MPETXOMHH TocTymak. >0’

OcymMBHUEHN U BEroB OpaHMiam MMajy, Aakie, mpaBo na Beh y ¢asu ucrpare
npeaaxy npeny3uMame onpeheHNX JTOKa3HUX Pajiby, IPe CBEra jaBHOM TY)XKHOLY, a Y
ciydajy oalujama WM M30CTaHKa OJrOBOpA JaBHOT TYXKHOLA, J1a MPEATIOKE CYAHjH 3a
IPeTXOJHM IOCTyHaK. Yjora je OpaHHOIa Ja Kao JHIE KOje pacrojiake MOTpeOHUM
3HAEM U MCKYCTBOM y KPUBHYHHUM IOCTYILIMMA, YOUH KOj€ Cy TO JAOKa3HE pambe Koje
uay y npuior on0panu uiau he 6uTH oA 3Havaja 3a peanu3anyjy of0paHe y MOCTYIKY y

cnyqajy noan3ama OITYKHULEC, U a MPCAJIONKHU BbUXO0BO IPCAY3UMAC.

VY mnornexny yro3HaBama ca MPUKYIUBEHUM JIOKa3WMa, jaBHU TYXWJall HMa
TYKHOCT J1a OCYMIbMYEHOM KOJjH j€ CaciIylllaH U eroBoM OpaHuoIy omMoryhu ia y poky
JI0OBOJBHOM 3a MPHUIIPEMamke 0JJ0paHe pa3MOTpe CIHCE U pa3riieiajy MpeaIMeTe KOju Ciyxe
Kao J0Ka3, a HaKOH pa3MaTpama CIUca M pasliiefama IMpeaMeTa, jaBHU TyxKuial he
MO3BaTH OCYMIMYCHOT M FETOBOT OpaHHOIA Ja y oapeh)eHOM pOKy CTaBe Mpemsior 3a
npenysumame oapeheHux aokasHux panmwu. Ca apyre crpaHe, OCyMIUYEHH KOJU j€
caciyllaH M HberoB OpaHUIaI] UMajy TYXKHOCT Jia 10 MPHUKYIJbamkby JI0Ka3a U MaTepujana
y KOpHCT oJI0paHe, 0 ToMe 00aBecTe jaBHOT TYKMOIA U Jia My IIpe 3aBpIIETKa HCTpare

oMoryhe pa3MaTpame ciuca u pasriieiake IpeaIMeTa KojH CiTyke Kao joka3. %

307 Ipid, wi. 302.
308 3axonmk o kpuBMYHOM mocTynky (,,Cin. rmacamx PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 303.
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[Ipema Tome, y (a3u ucTpare OCyMHBHUYCHH KOJH j& CacylllaH M HBEeroB OpaHuIall
MOTY pa3MaTpaT CIIMCEe U TMPEAMETe KOjU CIyXe Kao JI0Ka3 y POKY KOjH je TOBOJbaH 3a
npunpeMame oa0paHe, TIe ce ONMpaBJaHO OdYeKyje na OpaHWial, Kao CTPYYHO JIHIIE,
eduKacHUje y OJHOCY Ha OCYMILMYCHOT, YBUIM, Ha OCHOBY NPUKYIIJBEHUX CIHUCA U

npenMera, Koje O 1I0Ka3He pajiibe Tpebasio Npeay3eTH Y KOPUCT OCYMEHUEHOT.

OcyMBHUCHH B FBErOB OpaHHIIAI] KMajy IpaBa Ha MPUTOBOP 300T HEMPABMITHOCTH
y TOKYy HCTpare, OAHOCHO MOTY OJMax IO Ca3Hamwy, a HajKacHHUje J0 3aBpILIETKAa UCTpare,
MOJTHETH TPUTOBOP HEMOCPETHO BHILIEM jaBHOM TY)KHOILY 300T OyroBjauemha MOCTYIKa
W JIPYTUX HEMPAaBHIHOCTH y TOKY HMCTpare, a HEIMOCPEJHO BHIIM jaBHU TYXXWiall he y
POKY O]l ocaMm JaHa O] JaHa NpHujeMa MPUTrOBOpa JOHETH PEIICHEe KOjUM O0Hja WU
ycBaja puroBop. [IpoTHB OBOT peliema jaBHOT TYXKHUOIA HUjE T03BOJbCHA Kanba HUTH
MPUTOBOP, a pEIIeHhe KOjUM Cce Hu3laje mpuroBop caapxkahe 00aBe3HO YIYTCTBO
HAQ/IJIKHOM jJaBHOM TY)KHOILY Jla OTKJIOHH yTBph)eHe HENpPaBUIHOCTH Yy TOKY HCTpare.
Melhytum, y ciydajy na npuroBop Oyzae oa0ujeH, OCYMIHUYEHOM U FbeTOBOM OpaHHUOILy je
OCTaBJBEHO TPABO JIa y POKY O] OCaM JiaHa O] IIpHjeMa OBOT peIIeHa, MOAHECY TYXKOY
CyIWju 3a TPETXOJHU TOCTYMaK, a Koju he, y ciydajy Ja OIEHH Na je MPHUTYKOa

OCHOBAHA, HAJIOKUTHU [1a CC IIPEAY3MY MEPC 3a OTKIAKhAkEC YOUCHUX HeraBI/IHHOCTI/I.309

W y norneny HenmpaBWJIHOCTH y TOKY HcTpare, OpaHuian he ux, caCBUM CUT'YpHO,
YOUUTH Ipe Hero mTo he TO YYMHUTH caM OCYMBMYEHHU, alu U e(uKacHuje u
[EJIMCXOAHY]e TIOJHETH MPUTOBOp Ha youeHe HempaBWIHOCTH. OBO ce OJHOCH M Ha
MOJTHOLIECHE MPUTYKOE CYIHMjH 3a MPETXOJHM MOCTYNaK, y ciy4ajy Jia je MpPUroBop Ha
HEMNpaBUIIHOCTU OJI0M]j€H, a MOCTOjU NMoTpeda 3a BEeHO MOAHOIIEHE, jep he, o MpaBuiy, C
0031pOM Ha MPAaBHO 3HAKHE U UCKYCTBO, OpaHMIIAIl YCIICIIHU]E ¥ BHUILE BOJUTH padyHa Ja
ce MaKCHMAaJTHO 3aITHTE IpaBa OCyMBUYEHOT M HCKOPHCTE CBA MIPOIIECHA CPEACTBA KOja

My Mory uhu y KOpHCT.

Jakie, ynora OpaHuona je u3y3eTHo 3HadajHa Beh y ¢a3u ucrpare, jep ynpaso o
WCTpare 3aBHCH HACTaBaK W JaJbMl TOK KpHBHYHOT TocTynka. Mmajyhu y Bumy na

OCYMBHUYCHH U HEroB OpaHwmwian y ¢a3u ucTpare MpHUKYIJbajy J0Ka3e W MaTepujal y

309 3akonmk o kpuBMuHOM moctynky (,,Cn. rmacamk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 312.
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KOpUCT oi0paHe, alli M Ja MOTry Ja MpeIUIokKe Mpeay3uMame oapeheHuX maoKka3HuX
paamu, O]l Yera 3aBHCH KOHIUIIMpame oj0paHe y MOCTYIKY, JaCHO je Ja je 3HadajHa

yJora OpaHuoLa, Kao CTPYYHOT JIMIa, HEOCTIOpHA.

7.3. YJora opanuona y ¢a3u onrty:kema

Onryxeme, kao (pa3a KPUBUUHOT MOCTYIKA, CICIN HAKOH 3aBpIIETKA HCTpare, y
cllyyajy Za je oHa BoljeHa, a YKOJMKO ce€ pagu O CKpaheHOM KPUBUYHOM IOCTYIIKY,
YMECTO ONTY)XXKHULE C€ MOJHOCH ONTY>KHHU HPEIJIOr, OJJHOCHO IMOCEOHU ONTYKHHU aKT y

ClTydajy mOCeOHOT KPUBUYHOT ITOCTYIIKA Kao IITO je TOCTYyMaK IpeMa MaJoJIeTHUIIIMA.

MarepujamHu yCIIOB 3a ONTYXKCHE MPEACTaB/ba MOCTOJabEe OMPABAAHE CYyMIbE,
IITO je HajBUILM MPOLIECHU CTEIECH CYMIbE, a y 0BOj (ha3u mocTynka omreheHn He MOKe
crehu CBOJCTBO cymcHAMjapHOT TyXHola, MehyTUM uMMa MOTyYhHOCT Aa Kpo3 moceOHO
MPaBHO CPEJICTBO, OAHOCHO IYTEM IPUTOBOPA, YTHUYE HA KPUBHYHO TOHEHE, YKOIUKO

OBaj IPUTOBOP YCBOjH HEMOCPETHO BUIIH jaBHU TYKMJIALL.

OnTyxHHUIa Ka0 TPaBHHU aKT MOpa Jia caapxu ojapeheHe oOaBe3He eneMeHTe, alu
MOXKE Jla UMa U elleMeHTe KOju Cy (aKyITaTUBHOT KapakTepa, a y CKJIaay ca HadeloM
KOHTPAIUKTOPHOCTH, 0I0paHa MMa TPaBo Jia Cyy MOJIHECE CBOj OATOBOP HA OINTYKHHILY.
[Ipensuhena je cyacka KOHTpOJia ONTYXKHUIE, IITO 3HAYM J1a C€ OINTYXHHUIA YBEK

TIPEHCIINTYje MOTIYHO He3aBUCHO, y oapeheHoM obmuKy, o1 cTpaHe cyaa.>l?

OnTyxemy HEe MOpa 00aBe3HO J1a MPETXOU UCTpara, ¢ 003UpPOM Ha TO Ja jaBHU
TY>KUJIAI] pacroiaXke MPaBoM Ja y Ciydajy Ja IOCTOJU JOBOJBHO OCHOBA 32 OINTYKEHE,

HEMOCPEAHO MOTHECE ONTYKHUILY.

IIpema Tome, jaBHM Ty’KWJIall MOJAMXKE ONTYXKHMIY Kaja IOCTOjU OMNpaBiaHa
CyMBa Ja je ofpeheHo jaMie YYMHUIO KpUBHYHO Jeno. OnTyxHUIa ce 0e3 ojuiarama
J0CTaBJba OKPUBJHEHOM KOJH je Ha 100011, a OKPUBJBEHOM y NMPUTBOPY Y POKY oA 24

yaca OJf IpUjeMa ONTYXKHUIE. YKOJIUKO j€ MPOTHUB OKPHUBJLEHOT pelemeM ojipeheH

310 MIkynuh, M. (2015). Kpusuurno npoyecto npaso, op.cit., ctp. 350.
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MIPUTBOpP, ONTY)XHUILIA he My ce mpenaTd MNPHIMKOM HETOBOI Xalllleka 3ajelHO ca

peliemeM o oapehuBamy IPUTBOpA.

[Tucanu onroBOp HA ONTYXXHUILY OKPUBJHEHU MMa MPABO Ja MOJHECE y POKY O
ocaM JlaHa O]l JJaHa JOCTaBJbama ONTYXHUIIE, 2 OKPUBIBEHOM he, y3 ONTYXKHUILY, OUTH
JIOCTaBJbCHA M MOYKa O MPaBy Ha IMOJHOIICHE OATOBOpa. Y TOM CMHCIY, OATOBOP Ha
ONTYXXHUITY MOKE TIOJIHETH U OpaHujall, a 3a TO My HHje TOTpeOHO moceOHO oBiamrhemne
0]l OKPHBJBEHOT, Meh)yTUM, OH HE MOXKE MOJAHETH OJATOBOP YKOJIHMKO j& TO MPOTHUB BOJHE

OKPHUBJbEHOT.

,»,YMECTO TPUTOBOPA MPOTHB ONTY)KHUIIE, YBEIEH jé OATOBOP HAa ONTYXHHILY H
KOHTpOJIa ONTY)KHHIIE 10 CIY)XOCHO] IyKHOCTH. TMMe Cy 3aKOHONHWCIM JKelelHu Aa
OCUTYpajy Hauelo KOHTPAJAMKTOPHOCTH, HWCTHHA HA TIOCpPEeNaH HadWH, Kako Owu
apXHUTEKTypa MPETXOTHOT KPUBUYHOT MOCTYIIKA OMJIa y CITY>KOH HJieje O paBHOIIPABHOCTH
CTpaHaka y jeIHOM INPaBHYHOM IMOCTYNKy. MelhyTuMm, y 3akoHy HHje MpPONHCAHO IITA
OJroBop Tpeba 1a caipXKu M KaKBO JI€JCTBO MMa, HUTH CE€ YOIIIITE BUILEC ITOMHIE Y
3aKOHCKOM Tekcty. Huje mpensuljeno mu na he ra BanmperpecHo Behe yseru y o03mp,
mTo 61 OMO0 MUHUMYM MPHIIMKOM CYACKOT OITyYHBamba O OMPABAAHOCTU U 3aKOHUTOCTH
OnTyx0€e, HUTHU Cy MPOIMHUCAHE MPOIECHE MOCIeauIle ako Behe y MOTIyHOCTH 3aHeMapu
MIOCTOjalb€ OKPHUBJHEHUKOBOI OJITOBOpa Ha ONTYXOYy jaBHOr Tyxuoua. OBako, 6e3
HaMeTama 00aBe3e Ja ra Behe pasmarpa, oJIrBOp OKPUBJHEHOT Ha ONTYkOy octahe camo
YKpac KOjU CYyJICKY KOHTPOJY ONTYXOe Tpeba 1a TpHKaXKe Kao TPaBUYHY W
KOHTPAJAUKTOPHY, a J1a U he y CyACKOj MpaKkcH TakBa U OUTH, MPEMyIITEHO je Cyaujama
Jla CBOJUM JIMYHHM CTaBOM IpeMa CYACKOj KOHTPOJIM ONTYKO€ TO M MOTBpAE MWIH

Oﬂ6aue.”3ll

CBpxa naBama OJITOBOpPA HA ONTY)KHUILY jecTe Ja oa0paHa CKpEHE Makby CYAy
KOJU HUCHHUTYje OMNTYKHHUILY, OJHOCHO BaHIIpETpecHOM Behy Ha/UIeKHOT cyaa Ha OHE
paszjore, yKOJIUKO IOCTOje, 300T Kojux O6u Tpebamo oOyCTaBUTH MOCTYIMAK WIU JOHETH
JIpYTy OJUTYKYy KOja Ou Omiia y KOpUCT 0J0paHe, a Kpo3 JaBame OJroBOpa Ha ONTYKHUILY
Ce OCTBapyje M Hauejao KOHTPAJAUKTOPHOCTH. MelyTum, OAroBOp Ha ONTY)KHUILY HH]E

obaBe3aH M He yTHue, y (OpMaIHOM CMHCIY, Ha OJUIYKY BaHIperpecHor Beha vy

311 Byphuh, B. (2015). Tlepcnextrsa HOBOT MOjieNa KpuBu4HOT noctynka Cpbuje, op.cit., ctp. 77.
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MOCTYIKY CYACKE KOHTpOJIE ONTYXKHHIIE, Jep je OHO 00aBe3HO J1a JOHECE Y OMIYKY Y
CKJIally ca 3aKOHOM, OJHOCHO OJJIYKY 3a KOjy IOCTOjU HEKH OJ 3aKOHOM IPOMHCAHUX
pasnora, 6e3 o03upa Ha craB omgdOpane. ,,J3 Tora mpousmwiasu U TO Ja OATOBOP Ha
ONITYXXHHILy HE TpeACTaBjba caM IO ceOM HEKO MOceOHO, OJHOCHO KJIACHYHO IPABHO
CPEICTBO KOJUM ce mobOHja onTyKHMIA (KAao IITO j€ TO HeKaxa OMO MPUTOBOP MPOTHB
ONTYXHUIIE), Tla ra cyn Hehe HuM ,,ycBajatm” ako Hahe nma je ,,0CHOBaH’, HHTH he
ra ,,010ujaTu”’ YKOJHMKO OIEHH Ja HE CTOje paslio3n KOju ce y HeMy HaBoje, Beh
BaHIIpeTpecHo Behe camo ,,UMIUTMIUTHO” peliaBa (1) O OJroBOPY Ha ONTYKHUILY, TUME
IITO JOHOCH OAroBapajyhe oJyke Koje ce THUy caMe ONTYXKHHIIE, a U3 4era (PaKTUUKU

npou3unasy cTaB Beha o (He)OCHOBAaHOCTH O/IrOBOPA HA ONTYXKHHUILY. 12

be3 o003upa mrTo onaroBop ox0OpaHe HAa ONTY)XKHHUIY HE yTHUe y (popmaaHOM
CMHUCIIy Ha OJUTYKY BaHIIpETpecHOr Beha, To He 3HaYM Jia je HEeroB 3HAuaj 3aHeMapJbHB,
Beh HalpoTHB, ¢ 030MPOM Ha TO Ja je CYIITHHA JIaBamba OJIr0BOpa Y CKPETahY MAXKEHE O]
cTpaHe oA0paHe Ha YMELCHHIIC KOje WAY y MPHIOT 0J0paHH, OJHOCHO Ha pasjore 300r
Kojux Oum Tpebasio OOYyCTaBUTH TOCTYIIAK WJIM CJIIMYHO, jaCHO je Ja OH Mopa OWTH
KOHIIMIIMPAH YIpaBO TaKO Jia CaJp)Kd CBE IOTpeOHE eleMeHTe, a ca Jpyre CTpaHe,
HEONXOHO je oApeheHo MpaBHO 3HaWme, AT M UCKYCTBO Kako OW ce OBaKBU pasiio3H

YOUMJIA U aACKBATHO HABCJIU Y IUCMCHOM OATOBOPY HA ONTYXXHHUITY.

Camum THM, yrora OpaHHOLla J6 U OBOM CETMEHTY 3HauajHa, jep he Opanumal
epUKacCHHUje KOHIIUIIHPATH OJrOBOP, @ YKOJIMKO OKPHBJHCHU M3 HEKOT pas3iiora caM TO He
YUYUHM, OpaHWIall MOXK€ HpelaTh oaAroBop 0Oe3 moceOHOr opjamhema JaTor of

OKPpHUBJBCHOT', OCUM YKOJIMKO TO HI/Ije MPOTHUB BOJBEC CaMOT OKPHUBJBCHOT.

Cynacko Behe he omiyuuTH peliemheM HAaKOH HMCIHUTHBAaKa ONTYXKHHIE, Ja ce
KPUBUYHH TIOCTyIaK 00yCTaB/ba aKO YCTAHOBHU Jia JIEJIO KOje je MpeaMeT ONTYyxKOe Huje
KpUBUYHO [1€J0, a HEMa yclioBa 3a MPUMEHY Mepe 0e30eIHOCTH, aKo je KPHUBHUYHO
TOEH-E 3aCTapeIio, WIH J1a je J1el0 00yxBaheHO aMHECTH]OM WU MTOMIJIOBAHkEM, WU J1a
MOCTOj€ IPYre OKOJTHOCTH KOj€ TPajHO UCKIbYUY]y KPUBHUHO TOWEHE, OJHOCHO aKO HeMa
JIOBOJHHO JIOKa3a 3a OMpaBllaHy CyMmbY Jia j€ OKPHBJbEHU YUYUHHO JEJIO KOje j& TPEeIMET

ontyxb6e. Ca apyre crpane, Behe he pememeM 0A0UTH ONTYXO0y aKO MOCTOjU HEKHU O]

312 MIkynuh, M. (2015). Kpusuurno npoyecto npaso, op.cit., ctp. 354-355.
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3aKOHOM IpeBHl)eHUX pa3jora, a ako He JOHECe HU JeTHO OJ] IOMEHYTHX pellewe, Behe

he nmoHeTH penieme KojuM he MOTBPAUTH ONTYKHUILY.

Hakne, nako ce ynora Opanuona y (a3u onTyxema orjie/ia TOTOBO UCKJbYIHBO Y
MOJHONICKY OJroBopa oAOpaHe HAa ONTYXKHUIly, OHa je BeOoMa 3HadajHa jep O

KOHHCHHHje caMoTI’ OAroBopa MOKE 3aBUCHTH HACTAaBAK TOKAa KPUBHUYHOI IIOCTYIIKA.

7.4. YJiora OpaHuona nNpujinMKoM 3aK/by4era Cliopasyma

IIpema 3aKOHUKY O KpUBUYHOM IOCTYIKY, IIOCTOjU MOTYNHOCT 3ak/byuema TpU
BpPCTE€ CTPAHAYKUX CIIOpa3yMa, OJHOCHO CIOpa3yM O IpuU3HaWky KPUBUYHOI Jena,

CIIOPa3yM O CBeJI0YEHY OKPUBJHEHOT U CIIOPa3yM O cBeouemy ocyhenor.

Kama je peu o crnopa3yMy jaBHOT TYXXHOLIA M OKPHBJBCHOT O MPH3HABY
KPUBUYHOT JIe]la, OH je Kao mpolecHa ¢opma TOJ HA3UBOM ,,CIIOPa3yM O IMPHU3HAKBY
KpUBHIIE” yBEIEH Y KpUBHYHO mporecHo mpaBo Cpouje 2009. ronuHe W MpencTaBiba
MPOLIECHU MHCTHUTYT KOJHU WMa KOPEHE y HEKHM aJBEp3WjaTHHUM, Tj. aHTJIOCAKCOHCKUM
KPUBUYHOINPOLIECHUM CHCTEMHMa, a KOJU je JlaHac paclpoCTpameH U y MHOTMM

KOHTHHCHTAJIHUM KPHUBUYHUM ITOCTYHI[UMA.

V yIopemHoM TpaBy MOTY C€ CPECTH MHOTH pPaslio3d M IMJBEBH IOCTOjarba
MOTYHHOCTH 3aKJbyduema CIropasymMa O MpPU3HAkY KPUBHIE KAa0 KPUBHUYHOIPOIECHOT
uHCHTYTa. Y TOM cmuciy, y CpOuju ce cmaTpa Ja je IpUMapHH b OBOT HHCTHTYTa Ja
Ce pacTepeTd Cy/A W KPHBHYHH MOCTYIIHM yoriire, a 4yecto ce u 'y CAJl ynpaBo oBaj
Pasyor HABOIM Ka0 OCHOBHHM 32 MOCTOjam-e CTpaHaukux cropasyma (plea bargaining).3!4
Mebhytum, y nojenHoj IUTepaTypy MOTy ce mpoHahu U Apyry pasiio3u MOCTOjarkba OBOT
urcrutyra y CAJl, momyt HecpasMepHHX HOpMATHBHHX MoryhHoctu koje ce y CAJl
IpornucHMa J1ajy 3a KakmbaBambe y TOorieny Moryhe MakcHManHe KasHe, ma ce

KopuihemheM OBOI MHCTUTYTA ONTYKEHM Kelll y oJpel)eHoM CMHUCIy 3aliTUTUTH, Y

313 3akonuk o kpuBmuHOM moctynky (,,Cn. rmacamx PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), 4. 313-330.

314 Bume y: Tasnosuh, 3., (2007). ANTepHATMBHM HAYMHU PENIABarba MPEJAMETA KPUMBMYHOT TOCTYIIKA —
Plea barganining, IIpaBuu xuBor, Boi. 56, 6p. 10, cTp. 133-146.
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KOHTEKCTY oJMepaBama kazHe. Ca apyre crpaHe, uMajyhu Ha ymy Ja je O/UTyYydBambe
MOPOTHUKA, Kao OOWYHMX rpalhaHa, y BEJIMKO] MEpU HEM3BECHO, ONTYXXCHH HMa
MOTHBAIMjy /1a C€ pajdje OTyYd Ha 3aKJbYUCH-E CIIOpa3yma ca TY)KHUOILIEM, aJld M cama
YHEHCHAIIA Ja OpaHuiam Mopa caM Ja yTBplyje YMmbeHUIIe KOje Uy y IPHIOT OJ0paHH,
W3BOJM JIOKa3e KOjH Cy Y KOPHCT OJ0paHe W Jp., Tpajarme IENOT Mpoleca u MPUIpEMe
KOHIIMITMPamka oA0paHe, TOBOJE 0 3aKbydyKa Ja OpaHWIall MOXKe BHIIE Jla MOCTUTHE 3a
CBOT' KJIMJEHTa CaMUM 3aKJbyU€HEeM CIIOpa3yma, HEro ImTo OM TO MOTao Kpo3 Mpoliec

cyhema.’P®

Cnopa3yMm o npu3Hamwy KpuBHYHOT jiena y CpOuju uma CIMYHOCTH ca YCTaHOBOM
OBOI' THIIa KOja IMOCTOJU Y aMEPUYKOM KPHUBHUYHOM IOCTYIIKY, @ MPEICTaBba, YCIOBHO
pedeHo, u3Mmel)y cTpaHka JOTOBOPEHHM MCXOJ KPUBHUYHOT TOCTymka. Mehytum, oBakaB
JI0TOBOp, HapaBHO, HE NMPOW3BOAM MPABHO AEjCTBO JOKJIE I'OJ] ra Ha oApel)eHN HAa4WH He

MMpUXBATU Cy[ IPECYAOM.

3aKJby4eHEM CIOpazymMa O CBEIOYEHY OKPHBJHEHOT, OKPUBJHEHH J00Mja CTaTycC
OKpUBJHEHOT CapajHHWKa, 3a pa3iuKy OJ paHHje 3aKOHCKOT TEPMHHOJIOIIKOT
onpehema ,,cBemoka capaaHuka’. Ha oBaj HA4YMH OKPUBJBCHH IOPEI IPOIECHUX
KapaKTepHCTHKa KOje Ka0 OKPUBJHEHH MMa, T0OWja U HEKa MpollecHa CBOjCTBA CBEIOKA, a
3ampaBo ce Kpo3 cropasyM obaBe3yje Aa he AaTu mOTHyHO MpHU3HAKE KOje ce OJJHOCH Ha
KPUBHUYHO JIENIO0 KOje je MpeaMmeT ontyxOe, anu u na he xpo3 uckas koju he natu kao
cnenuduyan CBEJOK, OTKPUTH CBE IITO MY j€ TO3HATO O KPUBHUYHOM JIENy y TIOTIIELY

Kora Tpe6a Ja CBCIO04YH.

Crnopazym o cBenouemy OCyheHOr je y BEJIMKO] MEpH CIM4YaH CIopasymMy o
CBEIIOUCHY OKPUBJHEHOT, MehyTHM OBje ce paau O JHILy Koje je Beh mpaBHOCHaXHO
ocyheHo, a koje pacmoysiake HHpoOpMmalMjamMa Koje Cy OJl 3Hauaja 3a OTKPUBABHE,
JIOKa3MBamke WM CIpevyaBae KPUBUYHUX Jeja Koja Crajajy y JeNOKpYT TYKWJIallTBa
noceOHe HaUIeKHOCTH, y TMOrieay Kojux he cBeounTH U Ha Taj HAYMH oMoryhutu cebu

yOnakaBame Ka3zHe y CKJIaay ca 3aKOHUKOM.

315 Bumie o cniopasymy o npusnamy kpusuie y CAJl, y: lkynuh, M. (2015). Kpueuuro npoyecro npaso,
op.cit., cTp.332-336.
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HMmemMeHnTanyjy OBHX clopadyMa Yy KpuBHYHOIpouecHu cucreM CpbOuje
MPaTUIIO je JOCTa OMPEYHUX CTaBOBAa MO MHUTalky HayMHA PETyJUCama, y3 HUCTULAE
IUXOBUX HEAOCTAaTaKa, ajld U yCcKIaheHOCTH, OAHOCHO HEyCKIal)eHOCTH ca cTaHmapauma

CIIMYHUX 3aKOHCKHX MHCTHTYTA Y 3eMJbaMa EBporicke yHuje.

3aKOHMK O KPUBUYHOM TIOCTYNKY Mpensuha o0aBe3Hy CTpydHY oOJ0paHy
OKPUBJHEHOT, OJHOCHO OcyheHor nuia, MpPHJIMKOM 3aKJbydela CIopazyma ca jaBHUM

Ty>1<1/10L16M.316

Konuku je 3Hauaj u ynora OpaHuona MpUIMKOM 3aKJbyderha CIiopasyma ca jaBUM
TY’)KHOIIEM TOBOpHM M caMo ojpehuBame oOaBe3He CTpydHE OJ0paHe O] MOouYeTKa
MIPEroBOpa ca jaBHUM TY>KHOILIEM JI0 3aKJbyUeky CIIopazyma Ia CBe JI0 JJOHOIICHA OJITTyKe
cyaa o cmopa3dymy. Jlakiie, OKpPHBJbEHH, OAHOCHO OCyheHH HE MOXKe 3aKJbyUHTH
CIOpa3yM O MpHU3HAKY KPUBUYHOT [I€Nla, CHOpPasyM O CBEIOYCHY OKPHBJHCHOT H

CIIOpa3yM O CBCAOUYCHY OCYI’_)CHOF, YKOJIMKO HEMaA 6paHI/IOHa Y KPUBUYHOM IIOCTYIIKY.

OpnpehuBame 00aBe3He cTpyyHe 0A0paHe MPIIMKOM 3aKJbydera Cliopa3yMma je y
MOTIYHOCTH Pa3yMJBMBO, C O03UPOM Ha TO JIa je OJ M3Y3eTHOT 3Haudaja /1a OKPUBJHEHH,
OJTHOCHO OCyheHH y MOTIYHOCTH pa3yMme CBOja MpaBa U MOCIEIHIIE KOje U3 3aKJbydermha
OBAKBHUX CIIOpa3yMa Mpou3uiiase, a ca Apyre CTpaHe OpaHumall Kao aBoKarT, Tj. JIUIE KOje
pacnonaxe oapeheHMM NOTpEeOHUM 3HAKEM U UCKYCTBOM W3 00JacTH KPUBUYHOT TIpaBa,
MoOke 00Jbe J1a IPOIICHN KOJHMKO 33aKJbYYeH-€ OBAKBOT CIIOpa3yMma 3aucTa Uie Y KOPUCT

OKPUBJHEHOM, OJTHOCHO Oocyl)eHOM sy, Te U Aa ra, y TOM CMHCIY, YCMEPH.

7.4.1. ¥Ynoea bpanuoya npuiuxom 3axk/syderpa cnopasyma 0 NPUHarmy KPUSUYHO2

oena

Crniopa3yM o npu3Hamky KpUBUYHOT JIeNla ce 3aKibyuyje u3Mmel)y jaBHOT TyXHOIa U
OKPHBJHEHOT, @ MOKE C€ TyMauuTH Kao IOTOBOPEHHU UCX0] u3Mely oBe /iBe cTpaHe, KOju

MIPOM3BO/IU TIPABHO JIEJCTBO KaJja Ta Ha ojapel)eHr HauuH MPUXBaTH cya npecyaoMm. OBum

316 3akonmk o kpuBMYHOM mocTynky (,,Cin. rmacamx PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 74.
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CIOpPa3yMOM OKPHUBJbEHH Yy TIOTIIYHOCTH MpHU3HAJEe U3BpIICHEC KPUBHUYHOT Jela U
MpUXBaTa BPCTY, MEPY WM PACMOH Ka3He WIM ApPyre KpUBUYHE CAHKIUje MpeaBuleHe

CIIOPa3yMOM, Y3 OJIpUIIAE [TPaBa Ha JKaoy.

[Ipema TOMe, MOXe c€ 3aKJbYy4HTH ,J1a je CHOpa3yM O IMpU3HABY KPHUBHIIE
(KpMBHYHOT [1ea) WHCTUTYT KPUBUYHO IIPOLIECHOT 3aKOHOAABCTBA KOJUM C€ BaH
KPUBUYHOT MOCTYIKa Y MTUCMEHO] (POpMHU JBE KOHTPAAUKTOPHE CTPaHe JOHOCE I0TOBOP O
NpUXBaTalkby WIA OAYCTaHKY OJ IPOIIECHUX M BaHMPOIIECHUX 00aBe3a, a caM JOrOBOD

¥Ma YTHIaja Ha KpUBUYHHU HocTymak.” >

OBakaB criopa3yM u3Mely jaBHOI' TY)KMOLIAa U OKPHBJBEHOT C€ MOKE 3aKJbYUUTH
O]l JIOHOLIEHa Hapende O cIpoBolermy ucTpare ma 10 3aBplLIeTKa IJIaBHOI MpeTpeca, a
JaBHU TYXHJIAI] Ta y MMUCAaHOM OOJIMKY ITOJHOCH, IO MOTBphHBama ONTYXHUIIE, CYIUjU 32
MIPETXO/IHU MOCTYNAaK, a HAKOH MOTBphUBama ONTYXHULE NpeJceHUKY Beha. YKOIuKo
ce CIopazyM O IpHU3HaWKY KPUBUYHOI JieNa 3aKJbY4M Ipe MOAHU3ama ONTY)KHHULE, JaBHU
Tykuual he 3ajelHO ca cropa3yMOM JOCTaBUTH CyJly M ONTYXHHILY KOja YHHU CaCTaBHU

7e0 oBor criopasyma.>!8

Melhyrum, 3akoH HUje oapenno (opMy MOTpeOHY 3a TOKpETame IMPeroBopa
u3Mel)y jaBHOT TYKHOIIA M OKPHUBJHEHOT, HUTH KO O]l HHX OM Tpebaslo Ja WHHIMpa
MPEroBOpe y KOHTEKCTY 3aKJbydeHha CIopa3yma, ITO 3HAa4YM Jla TO MOXE YYUHUTH M

JaBHHU TYyXKWJall U OKPUBJHEHHU WM HErOB OpaHUIIaLl.

N3 oBora mpousunasu na je ysjora Opanuona, u3Mmely ocrayor, U ga Mperno3Ha
MOTYhHOCTH 3a 3aKJby4eH€ OBAaKBOI' CIIOpa3yMa, MHTEPEC HEroBOT KIHMJEHTa y CaMOM

3aKJby4eHy CIOpa3yMa U J1a, y TOM CJ1y4ajy, HHUIMpA IPErOBOPe y LUJbY 3aKJbyUeHa.

3akJbyueme CHopa3ymMa O MpU3HAKbY KPUBUYHOT Jeia IMPEACTaBba jelaH Of
cilydajeBa o0aBe3HE CTpyyHEe 0jA0paHe, OJHOCHO 3aKOHOM je mpeaBul)eHo na y ciaydajy
3aKJbYUHBamba OBAKBOI CIIOpa3yMma, OKPHBJBEHHM 00aBe3HO MOpa HMaTu OpaHuoua y

noctynky. OBakBO 3aKOHCKO ypelheme ToBOpH Yy HpUJIOr TOME Jia je yJora OpaHuola

817 MMenuh, P., Kanuh, E. (2013). Ctannapausanuja neruciatuse Permy6muke CpOuje ca 3aKOHOJaBCTBOM
EBporicke yHHje (OCBPT Ha criopazyMm o NpHU3HABY KPUBUYHOT jaena y oapendama 3KI1-a), Ilpasue meme —
Yaconmc JlenapTmana 3a mpaBHe Hayke YHuBep3utera y Hosowm Ilasapy, romuna 1, 6poj 1, ctp. 82

318 3akonmk o kpuBMYHOM mocTynky (,,Cin. rmacamx PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 313.
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IIPHUIIMKOM 3aKJbyU€Ha CIIopadyMa H3Y3€THO 3HaqajHa, WM IIaK HEOIIXOJHAa, HE3aBUCHO

01 BOJbC OKPHUBJbCHOT.

3aKOHMKOM O KPUBHYHOM TIOCTYNKY je onpeheHo Koje eneMeHTe cropasyM o
MpU3HAky KPUBUYHOT JIeJla MOpa Jia calipku, Mel)y KojuMma ce HaBOJU OMHUC KPUBUYHOT
Jena Koje je TpeIMeT OMNTYXOe, MpHU3HAke OKPHUBJLEHOT Ja j€ YYMHHO HABEACHO
KPUBUYHO JIEJO, CIIOPa3yM O BPCTH, MEPU WM PACIIOHY Ka3HE WJIHM JAPYre KPUBHYHE
CaHKIM]e, CIIOpa3yM O TPOIIKOBMMAa KPHUBUYHOT TOCTYNKA, O OIy3UMamky HUMOBHHCKE
KOPHUCTH MPHOaBJbEHE KPUBUYHUM JICTIOM U O MMOBHHCKOIIPABHOM 33aXTEBY, YKOIHUKO j€&
MOJTHET, 3aTUM H3jaBy O OJpUIlaby CTpaHaka W OpaHHoOLla OJ MpaBa Ha kajly MpPOTUB
OJUTYKE KOJOM j€ CyJ Y MOTIIYHOCTH MPHXBAaTHO CIIOPa3yM, OCUM y 3aKOHOM ojipeheHoM
cllydajy, Kao W MOTIHUC CTpaHaka u Opanmora. [lopex oBora, cmopasym O HpU3HABY
KPUBHYHOT JieJla MOXE J1a CIPKH M H3jaBy JaBHOT TY)KHOI[A O OJyCTajamy OJ1 KpUBUYHOT
TOKBCHA 32 KPUBUYHA Jiejla Koja HUCY 00yxBaheHa CIIopa3yMoOM O MpHU3HAKY KPUBUYHOT
Jena, W3jaBy OKPUBJBEHOT O IMPUXBaTamky 00aBe3€ Ja OTKJIOHU IITETHY IOCIEIUILY
HACTaJTy U3BPIICHEM KPUBHYHOT JIeJIa WIH J1a HAKHAIN TPUYHHCHY IITETY, IO YCIOBOM
na mpupoaa obaBeze omoryhasa fa ce 3armodHe ca HBeHUM H3BPIICHEM TIPE MOTHOIICHA
criopazyma cyay, Kao W CIopa3yM y IMOTJIely UMOBHHE MPOUCTEKIIC U3 KPUBUYHOT Jela

xoja he 6uTH omy3eTa o1 okpuBIbeHor. 3

[Ipema TOMe, criopa3ym o NMpHU3HAKHY KPUBHYHOT Jeja MOpa Ja CaIp>Kd jaCHO U
MPEIM3HO HaBOheHe KPUBUUHOT JIeJ1a, U3PUUUTO MPU3HAKE OKPUBJHEHOT J1a j€ TTIOYMHHO
TO JIeJI0, 3aTUM KOHKPETHO JeduHUCAmhe Ka3He WIK JpYTre KPUBUYHE CAHKIIHjE, CIIOpa3yM
y TOTJIe[ly MUTamka TPOIIKOBA MOCTYIKA, OAy3MMamha UMOBUHCKE KOPUCTH U Y TIOTJIENY
MMOBHMHCKOTIPABHOT 3aXT€Ba, ajli W M3jaBy O OJpHIAky IpaBa Ha kayly, 300T dyera je
MOCEOHO BAKHO Ja jé OKPUBJLEHH Y MOTITYHOCTH Pa3yMeo CBAaKM CETMEHT CIopa3yMma, y
gemy ce, uzMel)y ocranor, U orjiena 3Hayaj W yjora OpaHHOIlAa MPUIUKOM 3aKJbyderha

CIiopa3ymMa O IMPpU3HakbYy KPpUBUYIHOT JICJIa.

VKOJIMKO CHOpa3yM He CaapKi CBe 3aKOHWKOM IpeiBuljeHe o0aBe3He eleMeHTe,

CyJZl MOKe J1a 0/10a1H CIIOpa3yM.

319 3akonmk o kpuBMYHOM mocTynky (,,Cin. rmacamx PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 314.
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Cyn Ha pounmTy 3a OLEHy cIopazymMa HMMa 3aJaTak Ja YTBPIU IOCTOjame
onpeheHnx ycioBa Kako OM ce MOrao ymyCTUTH Yy OLEHY BaJUAHOCTH CIIOpa3ymMa o
NpU3HAKY KPUBHIIE, a TMOPE] CaMor IMPUCYCTBA, YCIOB je, IPe CBEra, Ja jeé OKPUBJHEHU
CBECHO M JOOpPOBOJBHO NPHU3HAO KPUBHYHO JEJO WM Jieda Koja Cy MpeaMer

criopaszyma.>?

Beowma je BaxxHo na Opanumar Oyze y MOTITYHOCTH CUTYpaH Jia j& H’eroB KJIH]CHT,
OJHOCHO OKpPHUBJbEHH pPa3yMeo TIOCIEIHIe 3aK/byuemha CIopasymMa O IpU3HAY
KPUBHUYHOT JIeJIa, Ka0 M caMy Ka3Hy W IpaBa KOJUX C€ OJpHUYe, U TO MPE POUYUIITA HA
KOME C€ OJUTy4yje O Cropa3yMmy O MpHU3HAKY KPUBUYHOT JieNia, ¢ 003UPOM Ha TO Ja Ce y
MPAKCH HEPETKO JICIIaBa Jla OKPUBJHEHU OJyCTaHE WJIM OKOJIMIIA Y MOMEHTY Kaja Tpebda

J1a TIOTBP/IH 3aKJbydere CIIopa3yMa Ipejl CYJI0M, Tj. CBOje Npu3Hame. 2!

VYora Opanuomna je Aa ykake CBOM KJIHMjEHTY Ha Pa3JIMYUTe CIICHApHje KOjH Ce
MOTY JIOTOJHMTH YKOJHMKO NPUXBAaTH CHOPa3yM, WJIM YKOJIHMKO C€ O/UIyYd Ja He Ha
cyhbeme, kako Ou y mro Behoj mMepu mompuHeo Ja ce u30erHe curyaiuja y Kojoj
OKpUBJbEHH OJIyCTaje O 3aKJby4eHa CIIOpa3ymMa Ha POUYHUINTY HAa KOME ce pa3Marpa
ciopasym. Jla 6u OpaHwmiial yCrHeumrHo MpEeABHIIEO CIICHApHje KOjH C€ BEpOBATHO MOTY
JOTOAMTH Y CIlydajy 3akJbyuema CIOpa3yMa, OJHOCHO cyhema, HEONmXOAHO je Ja
MaKCUMAaJTHO UCKOPHUCTU CBOJy OOYKY, UCKYCTBO U CHOCOOHOCTH MpOILEHE, Aa O HITO
MPELU3HUje YIIYTHO OKPHBJHEHOT O MOryheM mcxony cyhema M O MpUpOIU U JTY>KUHH
eBEHTYyaJTHEe Ka3He. YIIPaBO Ha OCHOBY OBE TpOIIeHe OpaHHOIla, OKPHBIHEHH, 110 TIPABUITY,
Kpo3 mnopeheme mocineamna 3akbydyerma CIHopa3yMa M €BEHTYalIHOI McXoJa cyhema,
JOHOCH CBOjy OJIyKy. KoHauHy OJUIlyKy O 3akjbydemy clopasyma JOHOCH caMm
OKpUBJbEHH, a OpaHWaIl je Ay)XKaH Ja NpeHece CBaKy MOHYIYy TYKHOLA O TPU3HAY

KpPUBUYHOT Jlela M Ja Ce€ MOCTapa Ja je HEroB KIHUJEHT Yy TMOTIYHOCTH Pa3yMeo

320 Hukonuh, JI. (2013). Crnopasymu O TNpU3HABamy KPUBMYHOT JIeJia Kao pelpe3eHTaTHBHA (opma
MOjE/IHOCTABJLEHOT MOCTyNamka y KPUBHYHUM CTBapuma, [lojednocmasmene ¢hopme nocmynara y
KPUBUUHUM CBAPUMA — PE2UOHATHA KPUBUHHONPOYECHA 3aKOHO0A8CMSEA U UCKYCmed y npumeHnu, Mucuja
OEBC y Cpbuju, beorpan, ctp. 144

321 L ochary, R. (2013). Bewmune sacmynarea y KpUGUYHUM ROCMYNUUMA (RPUPYYHUK 3G A060KAmMe),
American Bar Association Rule of Law Initiative, [TapTaepu 3a nemokparcke npomene Cpowuja, ctp. 10.
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MOTYhHOCTH U PU3UKE KOjU Ce TUUY HEroBe OJTTyKe, NaKo OBaKkBa 00aBe3a HUje U3PUUUTO

npensuhjena y 3KII-y.3??

[Mutame omHOCa TOBepema M3Mel)y OpaHHMOIla U OKPUBJBCHOT 3HAYAJHO je Yy
KOHTEKCTYy mpenBuhama wmcxoma cyhema, ¢ o03upom Ha To na he Opanwmman ca Behom
BEpOBATHONOM IpEABUIETH UCXO] cyhema ykonuko je ymyheHn o cBuM nHpopmaldjama u

YU CHUIIaMa KOje Cy OKPHBJbECHOM IIO3HATC.

Hakie, ynmora je OpaHuola Aa HPOIEHU JIOKa3e U y TOM CMHUCIY MpPErnopydd
KIIMJEHTY 3aKJby4ehe CIopa3yMa, YKOJIMKO jaBHH TYXKHJIAIl IMa YBPCTE JIOKa3e KOju OH
Hen30eXXHO JIOBENH JI0 IoHoUIewka ocylhyjyhe npecyne mim Texxe Ka3He y OTHOCY Ha OHY
oOyxBaheHy cropa3yMoM, WM JIa CaBeTyje KIHjeHTY OJ0Hjame 3aKibyderma Cropa3zyma
VKOJIMKO TIPOIICHH Jia jaBHH TYXKHJIAIl UMa cjabe JoKa3e Te Ja ce O0jeKTUBHO MOXKE
OYCKUBATH IOBOJGHUJH HCXOA cyhema M0 OKPHBJHEHOT y OJIHOCY Ha MOCJEIUIe

3aKJbYUCH:a Cliopa3dyma.

Crniopa3zyMm 0 NpU3HaKYy KPUBUYHOT Jieyia MOryhe je 3aKk/byddTH 3a CBa KPUBHUYHA
Jielia, MTo JONPHHOCH penraBamy Beher Opoja cimydajeBa 6e3 cyhema, a mTo je moceOHo
3Ha4ajHO MMajyhu y BHIy HOBE OATOBOPHOCTH TYXXHJIAIla M BEJIHKH OpOj HEpemeHuX
KpuBHYHUX npeaMeTa. Ca acniekra o0paHe, MOCTOjU ONpPaBAaHU HHTEPEC OKPUBJHEHUX U
BUXOBHUX OpaHMOIIa 3a 3aKJbydeHe Criopa3yMa, ¢ 003MpOM Ha HEJOCTaTaK CpejcTaBa 3a
Boheme TMapajelHe ucTpare, moTpedy 3a CHUTYpHOM NpeABUAMBOINNY IOCieauIia,

OJTHOCHO CTpax 0JI Mcxoza cyhema, 1j. kasne. 3%

7.4.2. Ynoea 6panuoya npunuxom 3axmsyuerba cnopasyma o ceedouerby

OKPpUB/bEHOZ

CrnopazyM o0 cCBeAoYeHYy OKPUBJHEHOT TIpEICTaB/ba crmopasym usmely

OKPUBJBEHOI U JAaBHOT TYXHOLIA KOJUM OKpPUBJbEHH TIpyKa JaBHOM TYKHUOILY

322 Lochary, R. (2013). Bemmrune 3acTynama y KpUBHYHAM MOCTyNIMMa (IPUPYYHUK 3a aBokare), Op. Cit.
crp. 10.
32 Lochary, R. (2013). Bemrune 3acTynama y KpUBHYHAM TIOCTYNIIMMA (IIPUPYYHHUK 3a aJIBOKATE), OP. Cit.
crp. 12.
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nH(popmalije, OJHOCHO CBOj€ CBEIOYCH-E¢ NMPOTUB JAPYIrUX OKPHUBJBEHUX y 3aMEHYy 3a
Onaxy Ka3Hy WM U3MeHy onrtyxHuie. OBUM CHOpa3yMOM OKPHBJBEHHU J100Hja CTaTyc
OKPHUBJbEHOI CapaIHUKa, IITO MPE/ICTaBJhba HOBU 3aKOHCKHU TEPMHH 32 HEKAJAIIHU CTaTyC

CBCIOKa CapaJJlHUKaA.

JaBHM TyXWIal ¥ OKPUBJEEHH MOTY 3aKJbYUUTH CIIOpPa3yM O CBEIOYCHY, 3a
KPUBUYHO JIEJTIO 32 KOj€ j& MOCEOHUM 3aKOHOM ojjpel)eHO aa MmoCTyIa jaBHO TY>KUJIAIITBO
noceOHe HaJISKHOCTH, O] JOHOIIeHa Hapea0de o cripoBolemy ucTpare na /10 3aBpIieTKa
TJIAaBHOT TpeTpeca. YCIIOB 32 3aKJbydehe CIopa3yMa je /1a je OKPUBJbEHHU Y MOTITYHOCTH
MPHU3HAO Ja j¢ YYMHUO KPUBHYHO JICJIO W Jia je 3Hayaj HEroBOI MCKa3a 3a OTKPUBAmE,
JI0Ka3MBakbe WM CIPeYaBare¢ KPUBUYHOT JieNia 3a Koje je oxpeheHo 1a mocTyma jaBHO
TY>KWJIAIITBO MOCeOHE HAUICKHOCTH, IPETEKHUJU O MTOCTeIuIa KPUBUYIHOT JeJia Koje je
MOYMHHUO OKPHBJHCHHU, OJTHOCHO OKPHBJHEHU CapagHUK. MelyTuM, OKpHBIHEHH 3a KOra
MOCTOjH OCHOBaHa CyMHba JIa j€ OPraHnu3aTop OPraHN30BaHE KPUMHHAIHE IPYIe HE MOXKE

outu MMPCIJIOKCH 3a OKPUBJbCHOI' CapaJHHKaA.

3aKkJbyueme CIopasyMa O CBEIOYEHY OKPHUBJBEHOT IPEACTaBJba jOUI jelaH Of
ciydajeBa o0aBe3HE CTpydyHe oJ0paHe, Tj. NPHIMKOM 3aKJbydemha OBOI CIIOpa3yMa
OKpUBJb€HH 00aBe3HO Mopa HMMaTH OpaHuoua. JaBHu Tyxuinan he mpe 3akibydyema
Cropasyma O CBEJOYEHY M03BaTH OKPUBJHEHOT Ja y POKY KOJU HE MOK€ OUTH JyXKH O]
30 maHa, camMOCTalHO M CBOJEpydYHO, IITO JETaJbHMjE, MOTIYHHU]E, MpELU3HUje U
WCTHHUTO OIUIIE CBE IITO MY j€ MO3HATO O KPHUBHYHOM JIEJIy TIOBOJIOM KOjer ce BOIHU
MOCTYIAaK, OJHOCHO O JAPYIMM JieJliMa O KOjUMa CBEJOYH. YKOJIMKO j€ OKpPUBJHEHH
HEeMMCMeH, JUKTUpahe MpeTuMHHApHU MCKa3 y anapaT 3a CHUMAme IJlaca, a 3alluCHUK O
UCKa3y ce MPHJIAKE y3 CIIOpa3yM O CBEAOYEHY KOjU CE CauMmibaBa y MHUCAHOM OOJIUKY H

TIOIHOCH CyJLy /IO 3aBpIIETKA IIaBHOT mperpeca.’?

Jlakiie, y3 yCIIOB /1a jeé OKPUBJbEHHU y MOTIIYHOCTH NMPU3HA0 U3BPIICHE KPUBUYHOT
Jena, rnpenBuljeH je OCHOBHH YCJOB, OJHOCHO 3Hayaj] HErOBOT MCKa3za 3a OTKPHUBAILE,
JIOKa3uBambe WM CIIpeuyaBame KPUBUYHOI Jelia 3a Koje je oapeheHo aa moctyma jaBHO

TYXWIAIITBO MOCEOHE HAJISKHOCTH, a Ha JaBHOM TY)KHOILY j€ Ja TPOILCHH Ja JIh je

324 3axonmk o kpuBMYHOM mocTynky (,,Cin. rmacamx PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 320.
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MCKa3 OKPUBJLEHOT MPETEKHUJU O] IMOCIEAUIA KPUBUYHOT Jeja KOje jeé OKPUBJbCHH
W3BPIINO, T€ J1a Y TOM KOHTEKCTY W yhe y MperoBope O 3aKkjbydyemy clopasyma, 0K
KOHAYHY OJUTYKY Jaje CyJ KaJa JOHOCH OJIyKYy O MPHXBaTamky WU OJI0Mjamky CriopasyMma.
W kanma je ped o 0OBOj BpCTU cropazyma u3Mmely jaBHOT TyXHoIla U OKPHUBJHEHOT,
Mpeno3HaT je 3Haya] W yliora OpaHHWoOlla, T€ je MNpeaBuleHO aa 3aK/by4YeHE OBOT

criopa3zyma crajia y pasJjiore 3a 00aBe3Hy CTpy4HY 0JI0paHy.

Crniopa3zyMm 0 CBelOYCHY OKPUBIJHEHOT 00ABE3HO CAAPIKHU ONUC KPUBUYHOT Jeja
KOje je MpenMeT ONTyX0e, 3aTUM H3jaBy OKPUBJHEHOT Ja y NOTIYHOCTH IpHU3HAje
KPUBHYHO JIeJ10, 1a he naTtm uckas o cBeMy HITO My je IMO3HATO O KPUBUYHOM JIENTY 3a KOje
MOCTYyTa jJaBHO TY>KWJIAIITBO MOCEOHE HAJUICKHOCTU U Ja HullTa Hehe mpehyratu, na je
YIIO30peH Ha AYXXHOCT Ja TOBOPH HMCTHUHY M Jla JaBame JIAXKHOT HCKa3a IPE/ICTaBIba
KPUBUYHO JI€JI0, KA0 M Ha CBE €JIEMEHTE CIIopa3yMma KOjU C€ OJHOCE Ha BPCTY M Mepy,
OJTHOCHO PAcIiOH Ka3HE WM JIpYTe CaHKLHWje W Jp., AT U J]a ce HE MOKE IO3UBATH Ha
MOTOAHOCTH  ocinoOohea JYKHOCTH CBeJodYema M ocinobohema ox  Iy)KHOCTH
OJIroBapama Ha MojenuHa nurama. Criopasym, nakie, caipKu BPCTY B Mepy WM PACIIOH,
Ka3He WM JApYyre CaHKIHje Koja he Outu m3pedeHa, OTHOCHO ocioOoleme 011 Ka3He, WIn
o0aBe3y jaBHOI' TY)KHOLA J1a OAYCTaHE OJf KPUBUYHOI TOHEHA OKPUBJHEHOT y CIy4ajy
JlaBarka MCKa3a Ha IJIaBHOM IIpeTpecy y CKiaay ca o0aBe3amMa Koje IMpou3uiase H3
criopasyma, a CaJip>kKi M U3jaBy O OJIpUIIalby CTpaHaka U OpaHHUOIlA O] IIpaBa Ha *Kajaly
MIPOTHB OJTYKE KOjOM j€ CyIl y MOTITYHOCTH PUXBATHO CIIOPa3yM, y3 IMOTIHC CTpaHaKa
Opanuona. Ilopen HaBeneHOr, COpa3yM O CBEJOYEHY OKPHUBJHEHOI MOXKE CaapXkaTu U
CIOpa3yM y MOrjey MMOBHHE MPOKMCTEKIIe U3 KPUBUYHOT Jeia koja he Outu oxysera o

OKpUBJbEHOT .32

Viora OpaHHoIa MPUIMKOM 3aKJbyderha CIOpa3ymMa O CBEIOYCHY OKPHBIHEHOT
orjiena ce, ca jeHe CTpaHe, y Mperno3HaBamy MOCTOjamha yCIoBa 3a 3aKJby4eHhe OBAKBOT
criopazymMa M WHTEpeca OKPHUBJLEHOT 3a HETOBO 3aKJbydeHe, a ca JIpyre CTpaHe, y
VIIO3HaBamky OKPHUBJHEHOT Ca CBHM MOCJIETUIlaMa 33aKJby4eHa CIopa3yMa, OJHOCHO ca
CBUM TIpaBMMa KOjUMa pacrojiake W TpaBMMa Kojux he ce, y ciydajy 3aKkjbydermba

criopaszyma, oapehu.

325 3akonmk o kpuBMYHOM mocTynky (,,Cn. rmacamk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 321.
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Hakie, Opanwuan Tpeda, mpe cBera, Ja Ha OCHOBY CBOT 3Hama M UCKYCTBA YOUH
Ja Y KOHKPETHOM CJIy4ajy TOCTOj€ OKOJIHOCTH KOj€ HCITyHhaBajy 3aKOHOM MpeaBUleHE
yCJIOBE 3a 3aKJby4yeH€ OBOI CIOpa3yMa, a 3aTHM Jla MaKCHMAajlHO HCKOPUCTH CBOje
CIOCOOHOCTH Kako O MpeIBUACO Ja JIM je 3aKJbydeHmhe CIopasymMa O CBEIOYCHY Y

Haj00JbEM MHTEPECY HETOBOT KJIM]EHTa, T€ 1a T'a Y TOM KOHTEKCTY U MOCaBeTyje.

Beoma je BaxkHO nma OpaHuWjal] YCIIOCTaBH Ca CBOJUM KJIMJEHTOM, OJHOCHO
OKpPUBJbEHHM, OJJHOC MOBEpEHa, KaKo OM ra OKPUBJHEHHU YIIYTHO O CBHM YHIbEHHUIIAMA H
uHpopManrjama Koje cy My Mo3HaTe, Kako 3a KPUBUYHO JEJO KOje jé caM OKPUBJHCHH
W3BPIIHO, TAKO U 32 IPYr0 KPUBUYHO JIEJI0 O KOME OKPHUBJBCHH MOJKE IMOTCHIUjATHO Ja

CBCA0YMH.

MebhyTtum, 3akibydee criopazyma O CBEJ0UYCHY OKPHBIHEHOT MpenBUl)EHO je Kao
pasyior 3a 00aBe3Hy CTPY4YHY OJ0paHy ympaBo Ja OM Ce€ OCUTypasio Ja OKPHUBJbEHU Y
MOTIYHOCTH Oylle YIO3HAT ca TMpaBUMa KOjUMa pACIOJaKe M KOJjUX C€ OJpuye,

nocieauuamMa 3aKjpyducmwa CIliopasyma, 1 a ux pasyme.

[Ipema TOMe, ynora OpaHuoONa je Na YIyTH OKPUBIBEHOT IITA j€, 0 EETOBOj
NPOLICHH, Y HajOOJbEM HHTEPECY OKPUBJBEHOT, Jla I'a yIO3HA Ca CBHM IpaBHMa KOjUM
pacroyiake y TMOCTYNKY, Y KOHTEKCTY 3ak/byuema CIopa3yMma, Jia My MpeIodyd CBe
MOCJICTUIIE 3aKJbyueHa CIopa3yMa O CBEJOYCHY U IMOCTapa Ce Jia UX je OKPHBJHCHU Y

MOTITYHOCTH Pa3yMeo.

7.4.3. Vnoea opanuoya npunuxom 3axkmsyuera cnopazyma o ceedouery ocyhenoe

Jlo 3akspyuema cropadyma u3Mehy jaBHOT Tykuoma M OCyheHOT aKo je 3Hauaj
MCKa3a ocyheHor 3a OTKpHBame, JOKa3WBamkhe WU CIpedyaBamke KPUBUYHOT JieNia — 3a Koja
je moceOHNM 3aKOHOM ofjpel)eHO J1a TOCTyIa jaBHO TYKUJIAIITBO MOCEOHE HAIIEKHOCTH

— NIpeTeXHHje 0J1 MOCIeIUIa KpHBHYHOT JIeNa 3a Koje je ocyhen (ocyhenn capamuuk). 328

32 Tagnosuh, 3., (2015) Kpusuuno npoyecro npaso ||, VYausepsurer Ipuspenna akanemuja y Hosom
Cany, Hosu Capn, ctp. 68.
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Jlakiie, ped je o cropa3ymy 4YHja je cBpxa Ja ce Jo0uje KOONepaTHUBHU CBEOK,
ITa MOXKE JIa MPEJCTaBJba M3y3eTHO BakaH M3BOp MH(popMaImja, ¢ 003upom ja je ped o

KpUBUYHHUM JCJIIMMA OPraHnu30BaHOI KPpUMHUHAJIA U PaTHUX 3JI0YUHA.

3a moryhHocT 51a mocrany ocyheHu capagHUIM, OAHOCHO JIa TOCTUTHY CIIOPa3yM
0 cBelnouewy ocyhenor yckpahene cy 1Be Kareropuje ocyheHHX U TO OpPraHH3aTOP
OpraHM30BaHEe KPUMHUHAIIHE Tpylle, Ka0 HU JUIE KOje je MPaBHOCHAXHO ocyheHo Ha

ka3Hy ox 40 roauHa 3aTBOpa.

Cropazym o cBemouewmy ocyheHor canapku oapeheHe wucTe eneMeHTe Koje
00aBe3HO Ca/JPKU M CIOpPa3yM O CBEJOYCHY OKPHUBJHEHOT, a ped je o cienchum
€JIeMEHTUMA: OMHUC KPUBUYHOT Jienia Koje je mpeaMer onTyxoe, uzjaBy ocyhenor na he
JaTh WCKa3 IMOJ WMCTHM YCIOBMMa KOjU BaXKE€ W 33 OKPHUBJHCHOT CapaJHHKA, W3jaBy O
OJlpULIaty CTpaHaKa M OpaHHOLA O/ TpaBa Ha KOy MPOTUB OJUTyKE CyJa JIOHECEHEe Ha
OCHOBY CIIOpa3yMa O CBEIOYEHY, KaJa je CyJ Yy MOTIYHOCTH NMpHXBaTtuo cropasym. C
003upoM 1a ce pagu o ocyheHoM, criopazyMm He CaJpKH MpHU3Hamke HUTH MOTryhHOCT aa
JaBHH TYXXHJIAIl OJTyCTaHE OJf KpUBUYIHOT TOCHHA, jep CE OBJE U HE PaJy O JHILY KOje ce
KPUBUYHO TOHH, Beh 0 ocyheHOM, a canpku U jeaHy moceOHy H3jaBy jaBHOT TYXKHOLA,
Koju ce oOaBesyje na he y poky ox 30 gaHa oj jmaHa mpaBHOCHaXHOTr ocyhyjyher
OKOHYama MOCTYIKa y KOjeM je ocyheHHu a0 UcKa3 y CKIIay ca Mpey3eTuM obaBe3ama

TIOJTHETH 3aXTeB J1a ce oCcyl)eHOM capajHUKy Ka3Ha YOIaXH y CKIIy ca 3aKOHHKOM.>2!

3akJbydyeme cropazymMa O CBEJOuYeHY OCYheHOr MpeacTaBiba JOII jeoaH O
clydajeBa o0aBe3HE CTpy4HE oja0paHe, Tj. MPHIMKOM 3aKJbydera OBOI CIOpa3yma
OKpUBJHEHH 00aBE3HO MOpa UMaTH OpaHuora. Jlakie, MPUIMKOM 3aKJbyderma cropazyma
OKPHUBJHEHH MOpa UMATH OpaHHOIIA U TO OJI MMOYETKA MTPETOBOPa Ca JaBHUM TYKHUOIIEM, JI0
JIOHOIIEWka OJUIyKe cyla o cropasymy. Kana ce roBopu O HEONXOIHOCTH IPHUCYCTBA
OpaHuoIIa MPUIMKOM 3aKJbydeHha CIiopa3yMa, Tpeda HarJlaCUTH /1a ce CIIOpa3yM He MOXKe
cMaTpaTd MPaBHUM TIOCTIOM Y KOjeM Y4YeCTBYjy JBE pPaBHOMpPABHE CTpaHE M KOjU C€
TeMeJbU Ha J00pOj BEpH U Ha MPaBHO BaJbaHUM U KOPEKTHUM MPUHIUIINMA IPEroBapama
MOTIOMOTHYTHX JacHHM Tmporeaypama. IlojMoBH yroBop, cmopasym, IMperoBapame,

paBHOIPaBHE CTpaHE YrOBOPHUIIE, JEIHAKOCT OpYyXja, HE OApakaBajy peajHy >KHUBOTHY

327 MIkynuh, M., op. cit. ctp. 347.
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CUTYallHMjy y OKBUPY KOj€ CE€ OJIBHja peaju3alrja OBOT HHCTUTYTa. Y HEroBOj OCHOBH CE
HaJIa3W 3aKOHCKH, MHCTHTYIIMOHAJIHHM MPUTHCAK Ha OCYhEHOT Ja NMpuXBaTh 3aKJby4CHE
criopaszyma.®?8 [IpuTurcak mpousnaasu U3 caMor MHCTUTYTA, TAKO Ja ped 0006po60bHO Koja
ce TIOMUESE Y BE3U C BbUM MMa y CymTHHHE Kapaktep duockyine.??® Cxoxno Tome, jacHo je
3alITO je 3aKOHOaBall MPOMMcao o0aBe3y Ja OCyeHu MPHIIMKOM 3aKJbydeHha Cliopazyma
Mopa umatu Opanuora. [Ipema Tome, yiora OpaHuoIa je 1a yIyTH OKPUBJHCHOT IITA je,
10 HETOBOj MPOLICHH, Y HajOOJbeM MHTEpecy ocyheHor, a ra yrmo3Ha ca CBUM IpaBUMa
KOJHM pacrojiaKe y MOCTYIKY, Y KOHTEKCTY 3aKJbydeHa CIopa3yma, a My IpPEeIOYu CBE
MOCJICIUIIE 3aKJbyYeHa CIopa3yMa O CBEIOYECHY M IOCTapa ce Ja MX je ocyheHu y

MOTIIYHOCTH PAa3yMceoO.

C tum y Be3u Tpeba pehm ma ce y TpeHyTKy Kaja ce Iperorapa o Cropasymy,
OJTHOCHO JIOK C€ HE IMOKPEHe MOCTYIaK 3a yolakaBame Ka3He, IPOTHB ocyleHor nuia He
BOJIY HUMKaKaB IIOCTYIIaK, TaKO Jia y CYIITUHH U HHje ped o OpaHHOIly, Beh o agBoKary
KOju TpHCycTBYje (ash Koja MPeTXOAM TOCTYNKy 3a yOnaxkasame KasHe ocyhenom.3®
Nmajyhu y Buay na je mpeasulena oGaBe3Ha ondOpaHa IO JOHOIICHA OJUTYKE CyAa O
CTIOpa3yMmy, TO Jajbe 3HA4YM Ja HAKOH INTO j€ CyI MPUXBATHO CHOPAa3yM O CBEIOUYEHY
ocyheHor, oH Moxe ocraTH 6e3 OpaHMOIA, OAHOCHO MOXE C€ JOTOAMTU Ja ocyheHu y
MIOCTYIIKY 3a yOnaxkaBame Ka3He ydyecTByje Oe3 OpaHMOIla, IITO cBakako HHje 100po. 13
TOT pasjora Ouso 6u 60Jb€ a je mponrcaHa 00aBe3Ha 0I0paHa O] MOYETKA MPETOBOPA C
JaBHUM TYKHOIIEM O 3aKJbyueHy CIOpa3yMa O CBeIOUYeHY ocyheHor, 10 o/uIyKe cyna y

TIOCTYTIKY 3a y6naxkapame kasHe, 3!

7.5. YJjiora OpaHuona Ha NPUIPEMHOM POYMIITY

[TpunpemMHO pouHINTE MpeacTaBba NMpBY (pa3y y MOCTYNKY MpPUIIpEME TJIaBHOT

nperpeca U 3aJaTak MPUIIPEMHOT POYUINTA CE CACTOJU Y CEIEeKTHUpamy U ojapehuBamy

328 Menubamuh, B., (2015). Ciopasymu jaBHOT Ty»KHOLIA ¥ OKPUBJHEHOT, [IpaBHH (aKyITeT 3a MPUBPELY U
npaBocyhe y HoBom Cany, HoBu Can, ctp. 108.

329 Cumonosuh B., Typamanun B., op. cit., ctp. 24.

330 Nenu6ammuh, B., (2015). Cniopasym o cefouemy ocyhenor, JKypran 3a KpUMUHATUCIMUKY U NPAGO, BOIL.
20, 6p. 1, cTp. 51.

331 NenmGammh, B., (2015). Ciopaszym o ceenouemy ocyhenor, op. cit. ctp. 51.
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MaTepujajia KojH je Of] 3Hauaja 3a peliehe U pa3peliehe IpeaMeTa KpUBUYHOT TOCTYIIKA.

Ha npunpemHoM pouuInTy pacrnpaniba ce o cienehiuM nuramuma:

1. Tlpe cBera Ha MPUIIPEMHOM POYHIITY OKPUBJLEHHU TPeOa J1a ce U3JaCHU O ONTYXKOH
2. OpnpehuBame u npeyiarame 10Kaza Koju he OUTH U3HETH Ha TTIABHOM IMPETPECy
3. YTBphuBame YMEHUIIA U TIPABHUX NUTamka Koja he OUTH mpeaMeT pacupaBibamba

Ha TJIaBHOM IIPETpecy

[Ipencennuk Beha oapehyje Bpeme oaprxaBama MpUIpPEeMHOr pouutnra. [IpunpemHo
POUUINTE je HEONMXOIHO Ja OJpeIy HajkacHHje y poky on 30 JaHa ako je ONTYKEHH Y
MPUTBOPY, OJHOCHO y pOKy oj 60 JaHa ako je ONnTy:KeHH Ha ciio0omu, pauyHajyhu ox
JaHa mpujema notBphene ontyxHuue y cyn. [Ipunpemuor pouniita Hehe 6utu ako je
ped 0 KpUBHYHOM JIeITy 3a Koje je 3anpeheHa ka3Ha 3aTBopa 0 12 roauHa a ga mpuToM
npezceaHuK Beha cmarpa a ¢ 003UpoM Ha TPUKYIJBCHE JIOKa3e, CIIOPHA YHMECHUYHA U
NpaBHA IMUTakba WU CIOKEHOCT IMPEeIMETa OAPKABAKE IMPHUIIPEMHOT POYHINTA HUjC

moTpeOHoO.

Ha npunpemaoM pouniuty nos3Bahe ce crpaHke u OpaHuial, omreheHH, 3aKOHCKU
3aCTYMHMK U IyHOMONHHK TYy>KHoOlla U omteheHor, a o noTpedu u npeBoAuIal u TyMad.
VY mno3uBY 3a NPUNPEMHO POYMINTE CTpaHKe he OMTH ymo3opeHe Ja Ha MPUIIPEMHOM
POYMILTY MOTY INpPEUIOKUTH HOBE JIOKAa3e aKko Cy 3a HHX ca3Halle HAaKOH MOTBphUBama

OHTy)KHI/IHe.332

VYBaxxaBajyhu nmperxomaHo n3HeTo, Hamehe ce 3akJbydak 0 BaXHOCTH yjore OpaHHOIa
y 0BOj (ha3u moctynka. CXoIHO TOME J]a OKPUBJHEHH Ha MPUIIPEMHOM POUMINTY Tpeba na
Ce M3jaCHU O OMNTY>KOH, OJTHOCHO /1a j€ OCTIIOPH, Yy LIEJIOCTH WM Y HEKOM JIeIy, JaCHO je aa
j€ yJjora OpaHHolla y peann3aliju OBe paamke o1 KJbYUHor 3Havaja. [lakie, Opanumnar je
Ta] KOjU OKPUBJbEHOT Tpeba Ja TMocaBeTyjeé Ha KOJU HAaYWH U y KOM 0o0uMmy Tpeba ma
OCTIOpH ONTYXKHUILY M Ja Ta y MOTIYHOCTH MPUIPEMHU 32 U3Jarame Ha MPUIPEMHOM
pountnry. [lpunpema moapasymeBa J1a ce HAKOH 3ajeHUYKOT MPOydYaBama MPEAMETa,

KJIMJEHTY/ONTYXEHOM 00jacHe 3aKOHCKE oJipe/i0e M caM TOK KPUBHYHOT MOCTYIIKA, [OCIIe

332 3axonmk o kpuBMYHOM mocTynky (,,Cin. rmacamk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 347, craB 1 u 2.
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yera oH Tpeba Ja JOHECE OMIYKy Ja ;M he M Koju 1eo onTyxkHuIe ocnoputh.>® Ako
OINTYKEHU OJJTy4YH J1a OCIIOPH OINTYKHHUILY BaXKHO je J1a ra OpaHuIal] yro3Ha ca HauuHOM,
apryMeHTHMa Koje Tpeba Jja M3HeCe y CBOM H3Jlaramy, Kao M Jia ra yrno3opu aa he ce Ha
TJIABHOM TIPETPECy PaclpaBIbaTH CaMo O JIETy ONTY)KHUIIE KOjH j€ OH OCIOPHO, T€ Aa Ta 'y

TOM CMHUCITY TIOYYH Ja je 00Jbe J1a 1eTy ONTYXHUILY OCIIOPH, jep TO HakHaaHO Hehe Mohu

1a ypaju.

Takohe, Ha MPUIIPEMHOM POYMIITY ONTYXEHH M HHEroB OpaHuial Tpeda na ce
u3jacHe M 00pasnoXke MpeayioKeHEe [0Ka3e Koje HMEpaBajy la H3BeAy Ha TJIABHOM

npeTpecy, Kao u 1a I[ajy OZI'OBOP Ha IPCAJIOKCHEC JOKA3€ O CTPAHC jaBHOF TYXXHUO1a.

Takohe, BaxkHO je uctahu na y OHUM MpeAMETMMA y KOjUMa TYXHWJIall, Ha
MIPUIIPEMHOM POYHMIITY, MPEJIaXKe JOKa3e KOjU OAroBapajy oa0paHu, OpaHWIall MOpa J1a
MPEUIOKU UCTE TE JI0Ka3e, jep ce Ha Taj HauWH u30eraBa OMacHOCT Jla Ce TH JJOKa3H Hehe

HU3BCCTH AKO TyXXWJIAll O BbHUX OIIYCTaHe.334

Jlakiie, Kao IITO MOYKEMO BHJETH U y OBOj (a3u MOCTyINKa yiora OpaHuoua y
KPUBUYHOM IIOCTYTIKY 32 pealn3anujy oJ0paHe W 3aIUTHUTY MHTEpEeca OINTYXEHOT je O]

BEJIMKOT 3Ha4aja.

7.6. YJjiora OpaHuoIa HAa IJIABHOM NpeTpecy

YMmajyhu y Buay mnocienHje u3MeHe 3aKOHUKa KOje C€ OJIHOCE Ha JIOKa3Hy
aKTUBHOCT CyJla M YHI-EHHUIIC JIa j€ IeroBa obaBe3a Ja Tpara 3a MaTepUjaTHOM HCTUHOM,
MOCTaBJba jelHy MOTIYHO Jpyraudjy CHUTyalldjy M 3a jaBHOT TYXHOLA, ald U 3a
OKpHUBJHEHOT M HeroBOT Opanuora. Hamme, TepeT nokazuBama ONTYXO0e ¥ J1a CyI U3BOIH
JI0OKa3e Ha Mpeior cTpaHaka. Takohe, cya MoXe jJa HHHIMea u3Boheme oapehenor
JI0Ka3a, OJTHOCHO JIa caM IPeIoKH U3BOemhe HEKOT JI0Ka3a caMo OHJIa KaJla POIIeHH

Cy U3BCACHU NOKAa3U NMPOTUBPCYHU UJIU HejaCHI/I n Ka;[aje TO HOTpC6HO Ja ou ce npeameT

333 Menmb6amuh, B., Lochary, R. (2015). Bewmruse 3acTynama y KpUBUYHUM TIOCTYNIUMA (IPUPYYHHK 32
anBokare), American Bar Association Rule of Law Initiative, [Taptaepu 3a nemoxparcke npomene Cp6Owuja,
ctp. 32-33.

334 Ibid.
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JIOKa3MBamba CBECTPAHO pachpaBno.’® Jlakie, caga Cyd J0Ka3e MOXKeE MpearaTH caMo
W3Y3€THO, OJIHOCHO CaMO Y IMOCEOHUM CUTyalljama, 3a Pa3lIuKy OJ PaHHUjUX 3aKOHCKHX
peniema, Kaja je OWiio MpaBWiIO M Kaja je Cyl mpeayarao Hajeehm Opoj Jokaza Ha
riaBHOM Tperpecy. Jlakme, cama je mpensulieHa 3HA4YajHA AKTHUBHOCT CTpaHaKa I10
NUTalky Mpeaarama Jokaza. Y ToM CMHCITY, Hamehe ce W 3HavajHHja yjora OpaHHOIa
Koju Ou Tpebaso na Oyae JajneKko akTUBHHUJU Y TOKA3UBaky YHHCHHUIIA KOj€ UAY Y TPUIIOT

on0paHu.

Haume, rnaBHu mpeTpec mpencTasba (pa3y KpUBHUHOT IOCTYNKA y KOjOj J10Ja3H
J0 TOTHYHOI M CBECTPaHOr pacHpaBbalba O KPUBUYHO] cTBapu. PacrmpaBipame o
KPUBHYHO] CTBapH Ha IJIABHOM MpETpecy oOyxBaTa KakO pacmpaBy O ONTY)XKHOM aKTy
oBJIaTheHOT TY>KMOIIa, TAKO U paclpaBy O CBHM JIOKa3MMa Ha KojuMa he ce 3aCHUBATH
CyICKa OJUIyKa, OJHOCHO W paclmpaBa O CBUM IIPaBHUM M YUHBCHUYHUM I[UTAHLUMA
Ba)KHUM 33 3aKOHHTO pelliere KOHKpeTHe KpuBHuHe cTBapu.>>® Kazma je peu o TmaBHOM
npeTpecy U yjore OpaHuona y Toj $ha3u KpUBHYHOT MOCTYIIKA, (IOCMaTpaHO HapaBHO ca
aclieKTa peajmsanuje u moMohu y ogOpaHu ONTYKEHOM), BaKHO je nctahu 1Be HOBUHE Y
HOBOM 3aKOHHKY, KOje Cy yCKO moBe3ane ca TuM. [Ipe cBera unmenuna nqa cMo Hosum
3aKOHUKOM MpEIUIM Ha CTPaHAuKH, OJTHOCHO pacrlpaBHHU MOJEI TJIaBHOTI MpeTpeca, Kao U

MOT y'hHOCT YHaKpCHOT UCITUTUBAbA.

PenoBHM TOK TIIaBHOT TIpeTpeca ojBHja ce Ha ciieqehn HaumH: npepaceqHuK Beha
OoTBapa 3acefame, o0jaBJbyje MpeaMeT TMpeTpeca, cactaB cynaeher Beha u yTBphyje
MOCTOjamke MPETIOCTABKH 3a OJIp’KaBame TJIaBHOT mpeTpeca. HakoH Tora cienu mouyeTax
TJIaBHOT TIpeTpeca Koju je mocBeheH H3HONIIeHhY ONTYXXHOT aKTa U W3jalllibaBamy
OTITYXXEHOT, YBOJIHA U3JIarama, JOKa3HH MOCTyMaK, JOK Ce Ha Kpajy, Kao mocienma haza

TJIaBHOT IIPEeTpeca ce CacTOjJU Y U3HOLIEHY 3aBPLUIHUX PEUH.

Jlakiie, mopes BEJMKOT aHTaKMaHa, yJlore M JAONpHHOca OpaHMOlla HA TIaBHOM
IpeTpecy y peaaus3aluju oJ0paHe ONTYKEHOI Koja je Omia HecrnopHa U y PaHUjUM
3aKOHCKUM TIPONACUMAa, HOBUM 3aKOHHKOM TO jOIII BHIIIE JTOJIA3W J0 M3pakaja uMajyhu y

BHy Hampej nmoMeHyTo. [lakie, HecrmopHo je Aa OpaHuiall y oBoj (a3u MoCTymnka uMa

335 3akonuk o kpuBmuHOM moctynky (,,Cn. rmacamx PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 15.
33 Bejarosuh, C., Kpusuuno npoyecro npaeo, op. Cit. crp. 434.
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HajehM aHTa)XMaH MO MUTaKky pealH3alrje CTy4YHE oj0paHe M IMOMONHM ONTY)KEHOM Y
M3HOIIICKY CBOje oa0paHe, Te hemMo crora y HacTaBKy pajia M3HETH CaMO HajBaKHHU]E
YUIbEHUIIE M CUTYallMje Y KOjuMa J0Jda3H A0 pealn3alyje MOMEHYTOr. Y TOM CMHCIHY,
1oJI0’kaj OpaHMoLlAa HA TIABHOM IIPETPecy, MOCMATPaHO Cca acleKTa HEeroBUX Mpasa, Kao
U JIONPUHOCA y peau3aliju 0J0paHe ONTYKCHOT, CBAaKaKO HajBUIIIE JI0JIa3H JI0 U3paxaja
y cinenchum curyanujama: Koj yBOAHHMX H3Jlarama, M3Bohema jJokasza, Ipeiiarama

A0Ka3ad, YHAKpPCHOT UCITUTHBAabA U 3aBPIIHUX PCYUH.

[Topen Tora, m Ha caMOM NOYETKY, NPHIMKOM H3jallllbaBamba ONTYKEHOT O
npeaMeTy ontyxo0e, OpaHuUiIal] UMa BEJNUKY yiory. Haume, oH je Taj KOjU ONTY:KEHOM
Tpeba sJa MOMOTHE y NMPHUIIPEMHU CBOT M3Jlarama MU J1a My YKaXe Ha UYUECHHUIIE KOje
noceOHO Tpeba mcrahm, kKako OM cBoje m3narame MmMTO je Moryhe 0oJbe MOTKpEmwHo.
Takohe, Opanunal je Taj KOju ONTYKEHOM Tpeba /1a Kake Ha KOju HAa4YHMH Jla KpeHe ca
CBOjUM H3JIarameM, Ha KOjM CTBapHMa Jla BUIIE CTaBU aKIIEHAT U Y KpajilbeM CiIy4ajy, Ha

KOje CTBapu Ja He oOpaha naxmy, jep My He UAy y KOPHUCT.

Takohe, maspa ynmora OpaHuoma y peanu3aiyju oA0paHEe HA TIABHOM IPETPECy
peanu3yje ce Kpo3 YBOJHO H3Jaramke Ha KOje MMa NIpaBo. Y YBOJAHOM H3Jaramy
OpaHunal Tpeba Ja MCTaKHE pEJIEBAaHTHE UYUI-CHMIIE KOj€ MpPEJICTaBJbajy OCHOBY 3a
MIOBOJBHY IIPECY]ly 110 ONTYXKEHOT. Y YBOJHO] peun OpaHuiall he mo nmpaBuiy yrno3opuTH
CyIM]y 1ITa 1a o4eKyje Ha mpeacrojehem cyhemy. JlaBamem cynuju mperiena cBenovemha
Koje OpaHuial] cMaTpa BaKHUM, MT0jayahe MCUEKUBAE U CKPEHYTU NMaXy CyIUje Ha Ty

o6macT TokoM cyhema.3’

Baxna ynora OpaHuona orjiena ce M NPWIMKOM H3Bohema nokaza. Hauwme,
OpaHMIIall je HajImpe MOpao Jia ce yIro3Ha ca Ciiy4yajeM, OJHOCHO Jia pa3MOTPH KOje J0Ka3e
je Haj0ospe Ja MpeUIoKHM Ja Cce M3BEQy Ha TJaBHOM mperpecy. Hamme, mpuiukom
IpeJularama J0Kaza CBakako je BOJUO payyHa Ja ce paju O JOKa3uMa KOjH Uy Y KOPUCT
ontyxeHoM. HakoH Tora, Opanunan tpeba 1a ce 100po MpUIpeMu U Ja 100po Mpoydu
IuTama KOja KEJIW Aa MmoCTaByW CBEAOIMMA, BCIITallMMa, Ka0 U APYTHM YUECCHHIHUMA Yy

KPUBUYHOM NOCTYyNKy. OBzie yiora OpaHuola MOXKJa J0Ja3H M HajBUILIE 10 M3paxaja,

337 NlenuGanmh, B., Lochary, R., (2015). Bemrture 3acTynama y KpUBUYHUM MOCTYNIMMA (IIPUPYYHHUK 38
azBokare), op. cit. crp. 37.
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jep oa mobpor omabupa Joka3a Koje TpeOa HM3BECTH Ha IJIABHOM NIPETpPEeCcy, Kao U O]
MPABUJTHO MOCTaBJLCHUX MUTaMa, OpaHHIAll Y BEIMKO] MEPH MOXKE KOJ| CY/Hje CTBOPUTH
yBEpEHE 0 TOME JIa ONTYKEHH (HeroB KIUjeHT) HUje KpuB. OJ1 MPaBUIIHO NOCTaB/BEHUX
MUTamka, OJHOCHO 0/ 100p0 KOHIUIHMPAHUX MUTamka U aIeKBaTHUX OJroBOpa, OpaHMIall
1eo ciyvaj okpehe Ha cTpaHy CBOT KJIHMjEHTa M CTBapa YBEPEHE O OJICYCTBY HHETOBE
kpuBuiie. Takohe, Opanunain Ou Tpedao U Ja MPUIPEMH CBEJIOKE 332 MOMEHAT CBEIOUCH:A.
Haume, moTpeOHO je cBelOka paHHje YIYTHTH Yy camy MPOILEAypy HCIHTHBAKA, Ja
3ajeJHMYKH JOII jeJTHOM XPOHOJIOMIKK Tpol)y neo norahaj u ykaxe My Ha MOTEHIMjaHA
nuTama Koja he My MOCTaBUTH, KA0 | Jia ra yIo30pH Ha TO Jia EBEHTYyaJITHO MOXe ohu u

A0 YHAKPCHOT' UCITUTHBAKA.

3HauajHa ysora OpaHHOIlA c€ Orie/la M y CIy4ajy YHAKPCHOT HCIUTHBAMA.
YHaKpCHO MCIMTHBAKE j€ PE3EPBUCAHO CaMO 3a TJIaBHH IPETpec, a He | 3a aApyre (dase
MOCTYIIKA, U MPEJCTaBJba JEJMHCTBEHY MPHIINKY 32 YCTAHOBJbABAKHC UNELCHHIIA Y KOPUCT
OHE CTpaHEe KOja BPIIM YHAKPCHO HMCIUTHBAKE, Ka0 M MOTYNHOCT Ja ce JUCKPEAUTYje
HCKa3 (y OCJIIMHU UJIN IIGJII/IMI/I‘-IHO) CBC€IOKA, BCUITAKA HWJIM CTPYYHOI' CABCTHUKA, UJIU [ad
ce KOMITPOMHTYje JIHIle Koje ce ucruryje.>>8 Kayma ce 6GpaHmnan oaaydd 1a yHAKPCHO
UCIHUTYje CBEJOKAa, BEITaKa MM CTPYYHOT CABETHUKA, MOpPa YBEK HMMaTH y BHIY
YUICHUILY Ja C€ pagdl O JHIly KOje je MpeasioKuia CYIpOTHa CTpaHa, Jakje Ja je
ped o ,,IPOTUBHUYKOM® JIMILy, LITO 3HAYU Ja j€ ,,HeNpPHjaTeJbCKU " PacIOoNOKEeH IpemMa
BeMy, U 300r TOora je ToceOHO BaXKHO JOHETH HCIPABHY OJUIYKY IO THUTamy Jaa
MM YOTIITEe KOPUCTHTH TPaBO HA YHAKPCHO HchuTHBame. > Jlakne, nmajyhu y Bumy
KOMIUIEKCHOCT YHAKPCHOT HCIHUTHBamka, HErOBOM H3BONCHY MO TPaBUITY MPETXOIH
BeNMKa mpunpema opannona. Hanme, Opanunail y Toj cutyanuju Hajipe Tpeda aa 1o00po
MpOy4YH HCKa3 JIMIAa KOje JKeNW Ja IMOJBPTHE YHAaKPCHOM HCIUTHBAKY, a TOTOM Ja
pasMHUCIM O HAuWHy M TNHTakUMa 3a Koja cMaTpa Ja he HeroB HCKa3 YCIETH Ja

TUCKPEIUTYje.

[To 3aBpiIeHOM [OKa3HOM MOCTYNKY, IpeaceIHUK Beha, HAKOH 3aBpIIHE pequ

Ty>XXHUola u omreheHor WK HEroBOr 3aKOHCKOT 3aCTyITHHUKA UJIN HyHOMOhHI/IKa, glaje pey

338 Menubamuh, B., (2014). YHaKpCHO UCIIMTHBaK-¢ — NPABUIIA U U3a30BH, JKypHal 32 KpUMHHAIMCTUKY U
npaso, Boix. 19, 6p. 1, cTp. 74.
339 NenuGammh, B., (2014). YHaKpCHO UCIUTHBaK€ — NPABUJIA U U3a30BH, Op. Cit. cTp. 74.
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Opanuony. CymThHa JAaBama 3aBpPIIHMX PEUYM CE€ CacTOjU Yy pEeMHU3Hpamby JI0Ka3HOT
MOCTYIKa, MPU YEeMYy C€ CyIy H3JIaXe COINCTBEHO BUleHmE 3HAYAJHUX YHIHCHHUIIA U

MIPaBHUX MMUTamka Koja ce THUy NpeaMeTa MOCTYIKa.

Beoma Baxan MoMeHaT W yiora OpaHuWOLda y KPUBHYHOM IIOCTYIKY, a
MOCMAaTPaHO y KOHTEKCTY pealin3aliije oJ0paHe ONTYKEHOT Orjie/la ce€ U Yy M3HOUICHY
3aBpIIHUX peud. Hawmme, 3aBpimHa ped mpejcTaBiba TOCieqme oOpahame OpaHmoIa
cynehem Behy u caMuM TUM TIpe/icTaB/ba BeoMa 3Ha4ajaH MOMEHAT 3a ONTYXeHor. [lakie,
3aBpIIHA ped je TOcienma MaHca aa OpaHunan yruye Ha cyamjy wnu Behe. U3 Tor
pasJiora je BaxHO Ja OpaHWJIall MPEICTaBH CBOje apryMEHTE Ha JIOTHMYaH M YIeuaTJbHB
HA4YMH, Ka0 M Ja o0jacHU CyAMjH 3alITO JIOKa3Mu MOJpKaBajy Mpecydy Kojy oadpaHa
Tpakd. Y CBOjOj 3aBPIIHO] peun OpaHuialn Tpeba aa aHaIM3Upa CBE M3BEICHE JIOKA3e U
M3 TOra Jla W3Belle KOHKPETHE 3aKJbyYKe M HA Ta] HAYMH HAJIOTIYHH]E OMPUHECE
pacBeT/baBakby YMECHUYHOT CTama. HauMe, HECHOPHO je Jia je 3a MOCTHU3ame ycrexa
ol0paHe 3aBpIlHA ped OpaHHOIla BaKHUja OJl 3aBPIIHE PEUU OMNTYXKEHOT jep je Cyay
pa3ymibMBa, W3HETA y MpaBHUM (opMylianyjaMa, CTPYIHUM U (HOPMAITHO JIOTUIKUM
nenMHamMa W 0e3 MpeTrepaHe HepBO3e, INTO CBE HHUje CIy4aj ca 3aBpPIIHOM pPEYH
ontyxenor.>*° Hakon mTo GpaHmnan na 3aBpIIHY ped, ONTyXeHH nMa MoryhHocT 1a ce
M3jacHM Ja JIM MPHXBaTa 3aBpIIHY ped CBOT OpaHUOIlAa U €BEHTYATHO Ja j€ JOMyHU U

Kopuryje y oapehenum nenoBuma.

7.7. YJjaora OpaHuona y MoCTYNKY 0 NPABHUM JIEKOBUMA

[IpaBHHU Jiek mpeAcTaBiba MOCEOHO MPOILIECHO CPEJCTBO KOJUM OBjamheHo JuIe y
onpeheHoj mporecHoj hopmu paBHO Hamanaa oApeheHy oTyKy (Mpecyay HIN petieHke)
JIOHECEHY y KPMBHYHOM TOCTYNIKY M TPaXHM HEHO 3aKOHHTO pemieme. >*! Peu je o
MPaBHOM CPEJCTBY KOjUM HE3aJI0BOJbHA CTpaHa HAKOH JIOHEIIEHE Mpecye, a Ipe mbeHe
TPaXKH JOHOIICHE Apyraudje oaayke. Hamme, W y JOHOMICHY Mpecyaa M MPUIMKOM

OTyunBama O KpUBUYHHUM CTBApHMa Yy KPUBUYHOM IIOCTYIIKY CY MOFYHG T'pCIIKE,

340 Bejarosuh, C., KpuBu4HO IIpOIIECHO NPaBo, op. cit. cTp. 241.
341 MMasnoewh, 3., (2015). Kpueuurno npoyecro npaso 11, op. cit. crp. 115.
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CXOJHO TOME, HE3aJ0BOJbHA CTPAHKa, MM 00€ CTPaHKE y MOCTYIIKY, MOTY TPaKUTH Jia O
UCTOM THUTalky OAIydyje HemocpeaHo BUIIM cya. Hampen m3Hero ce peammsyje Kpo3s
noJHOILIeke oAroBapajyher mpaBHor jeka. Jlakie, IUJb MPABHOT JIEKA je MCIPABIbabE
MOTEHIMjaJTHUX T'pelIaKka Koje Cy HacTajle y MPBOCTENEHOM NOoCTynKy. CX0qHO ToMe, 110
UCTIpaBJbarba HE3aKOHUTE U HETIPABUIIHE CYJICKE OIyKE MOXKe Johu caMo y MOCTYIKY 110
MPaBHUM JICKOBMMA, & KOJH MOXXE OWTH WHUIIMpPAH caMO OJI CTpaHe CyOjeKTa KOju je
HQ/JISKaH 3a IOJHOLICHE IPABHOT JIeKa. Y HamleM KPUBHYHO IPOLECHOM IpaBy
MPONKCAH je TaKaB CHCTEM IpPAaBHUX JIEKOBAa KOju omoryhaBa oBiamheHuM iuuuMa Ja
KOHKPETHY CYJACKY OMJIYKYy MOTY HamagaTéd 300T CBHX, KaKO YHIEHHYHUX, TaKO WU
NpaBHUX HEIOCTaTaka M Ha Taj HAuYMH oMoryhaBa ce cymy mpaBHOT JeKa Jia JIOHece
3aKOHHTY M TIpaBelHy CYyJACKY OMIyKy. >*2 V HameMm HO3UTHBHOM 3aKOHOAABCTBY

Pa3iIuKyjeMO peIOBHE M BaHPE/IHE MPAaBHE JICKOBE.

7.7.1. Ynoea bpanuoya ko0 pedo8HUX NPABHUX JIeKOBA

VY penoBHe mMpaBHE JIEKOBE CBPCTaHU Cy: Kanba MPOTHB MPBOCTEINEHE MPECYIIE,
kKanmba TMPOTUB APYrOCTENEHE Mpecylne W jkajnba Ha peniewme. PeloBHUM NpaBHUM
JIEKOBMMa C€ Hala/ajy HEeNpaBHOCHA)XKHE Ipecy/Ae, IO MPaBHIY CY JIEBOJYTHBHOT
KapakTepa M CyCIEH3MBHOT nejcTBa. > ITomoxkaj m ymora OpaHHMONIA KOI PEIOBHUX
MpaBHUX JIEKOBA U3BOJM C€ U3 MpaBa onTyxXeHor. CXOoHO TOMe, jeJlaH 0] CyOjeKaTa Koju
MOXe W3jaBUTH kanOy je u Opanumnar. OBjae Weropa yjiora J10Jia3d JI0 MyHOT 3Hadaja.

Haume, nmcame jxanbe, ka0 ¥ OArOBOp Ha jkanly 3axTeBa Ipe CBera IMO3HABAHE

342 Bejarosuh, C., (2014). Kpusuuno npoyecno npaeo, op. Cit. crp. 474.
343 CycneHsuBHO J1€jCTBO ¥ JIEBOJTyTHBHU KapakTep HEMa HIIp. *aji0a Ha pellerse 0 oJpehuBamy MpUTBOpa.
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3aKOHCKMX TPONHCa W IOCEIOBakEe IMPABHUYKOT 3Hama. [IpaBHOM apryMeHTaIlujoM
Opanmiianl Tpeba Ja Hamwuile Xaja0y ¥ Ja OAroBOpH Ha >kanlOy. Takohe, y ciaydajeBuma
KaJa MPHUCYCTBYje cemHHMIM Beha npyrocreneHor cyna Ha KOjoj ce peliaBa O Kajiow,
OpaHwian y BpPEMEHY Koje OJIpenu TpeICcCeIHUK Beha APYrocTemeHor cyaa, W3HOCH
HaBOJIE KaJIOe W OJAroBapa Ha >Kauly, a MOXeE IO JO3BOJM MpeicenHuka Beha natu u
notpeOHa oOjanimema 3a CBOje CTaBOBE W3 kayde, OJHOCHO OATOBOpa Ha ajily, He
nonassbajyhu ono mro je campiano y mssemTajy.>** Takohe, y cioydajy ompikaBama
nperpeca Ipe IpyrocTereHuM Cy/I0M, Ha Bera ce 00aBe3Ho Mo3KuBa U OpaHWIIaIl ¥ TO ca
MPaBOM aKTHBHOT yuenrha rje oH mopen oOpasiarama jxanlde, OJHOCHO OJIroBopa Ha
KaiOy, OH Ha TMPETPeCy MOXE H3HOCUTH UYUHCHHUIIE M MpemiaraTH J0Ka3e KOju Cy
HaBEJIEHM y KalOM WM Cy Yy Be3H ca TUM Aokasuma.>*® Jlakie, aKTMBHOCT M yjora
OpaHmona y pealM3andju on0paHe y TMOCTYNKY MO PEAOBHUM IPAaBHUM JICKOBHMA je
BeJIMKa, MPE CBera INTO je 3a MOJHOIICHE, Ka0 M JIaBambe OJr0BOpa Ha Xkaldy, Kao U y
ciydajy oOpaszmarame jkajnbe Ha CeAHMIM JpyrocteneHor Beha wim y ciyyajy
OJlpKaBama MpeTpeca Mpeja APYroCTEIeHUM CyA0M, HEOIXOIHO ToceIoBame opel)eHor

3Hamka U BCIITHHA KOja CBAaKH IIpaBHHUK HNMaA.

7.7.2. Vnoea bpanuoya ko0 6aHpeOHUX NPABHUX 1€KOBA

BanpenHu npaBHU JIEKOBU Cy NpaBHA CPEJCTBA KOja C€ MOTY yiaraTH MpPOTHB
MIPaBHOCHAXHUX CYJICKHMX OJJIyKa. Ped je 0 mpaBHUM JIEKOBHMA KOJU HUCY CYCIIEH3UBHOT
JIEJCTBA, JIaKJie HE O/JIaXy M3BPIIEHE Mpecyae. Y KpUBHYHOM MpoliecHoM mpaBy CpoOuje
MOCTOj€ JIBa BaHpEIHA MpaBHA JIEKa U TO: 3aXTEB 32 MOHABJhAKHE KPUBUYHOT MOCTYIKA U

3aXTCB 34a 3allITUTY 3aKOHHUTOCTHU.

3axTeB 3a MOHABJbAKHE KPUBUYHOI TOCTYIKA jECTe TaKaB BaHPEAHH MPaBHU JIEK

KOJUM Ce€ Hamaja MpaBHOCHaXKHa IpecyAa 300T HejocTaTaka y yTBpheHOM YMHEHUYHOM

34413, 3axoHuK 0 KpuBHYHOM mocTynky (,,Ci. rmacaux PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014). ,qn. 448 cTaB 2.
345 Bejarosuh, C., (2014). Kpusuuno npoyecno npaeo, op. cit. crp. 474.
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CTamYy, C [IUJbEM Jia C€ Y MOHOBJLEHOM KPUBHUYHOM MOCTYIKY OBU HEJOCTAllM OTKJIOHE U
Ha Taj HAYMH [a Cce 3aKOHHTO PElIM KOHKpEeTHAa KpHBMuYHA cTBap.>*® Y ToM cmmciy,
3aKOHUK MO3Haje JIBE BPCTE MOHABJbaba KPUBUYHOT MOCTYNKA U TO: [IpaBo moHaBibame
KPUBUYHOT TIOCTYIKa, TJ€ C€ Ha OCHOBY HOBOIPHKYIIJBEHOT JIOKa3HOI MaTepujaia
yTBphyje HOBO YMI-EHHMYHO CTame, OJHOCHO T/Ie€ C€ paJ OTKIamama HEJ0CTaTaka y
paHuje yTBphEeHOM YMIEHUYHOM CTamy 3a KOje C€ ca3Hajlo [0jaBOM HOBHUX YHHHCHHMIIA,
JI0Ka3a M OKOJIHOCTH, KPUBHYHHM TOCTYNAaK y IMETMHH WM BeheM Jeny MOHaBba H
[ToHaBsbame KPUBHYHOT MOCTYIKA JHIY OCYhEeHOM y OACYCTBY, Ti€ 10 NOHABJbAMHA
KPUBUYHOT MOCTYIKA JI0JIa31 HACTaHKOM MOTYhHOCTH Ja ce Beh ocyleHoM sHily mOHOBO

CYIHU y HeroBoM npucyctsy.>’

3axTeB 3a 3alITUTY 3aKOHUTOCTH j€ TaKaB BAHPEIHU MPABHH JIEK KOJH CE MOXKE
MOJIHETH TIPOTUB MPABHOCHAXXHE OJUTYKE jaBHOT TY)KHOIA MJIM Cy/a MM 300T MoBpena
oJlpenaba MOCTYNKa KOjU j€ MPETXOAN0 BEeHOM JoHoIewY. Jlakie, opnanthenu cybjekTi
MOT'Y ITOJTHETH 3aXTEB 3a 3alITUTY 3aKOHUTOCTH MPOTUB NMPABHOCHAKHUX OJUTYKa jaBHOT
TYXKHOIIA WM CyJda ¥ MPOTHB IIOCTYNKAa KOjU j€ TPETXOJHO THUM MPABHOCHAKHUM
outykama axo je mospehen 3akon.®*® M3yserak oz oBOr cy camMo OJIyKe O 3aXTEBY 3a
3aIITUTY 3aKOHUTOCTH WIIM 300T TOBpeAe onxpenada MocTynka Koju je mpen BpxoBHuM
KacallMOHUM CYJIOM IPETXOANO HHCHOM JIOHOIICHY. Y OBHM CIydajeBUMa 3aXTeB 3a

3al0TUTY 3aKOHUTOCTHU HI/Ije I[OSBOJ'I:GH.349

Jlakiie, ¥ y TOCTYNKY TO BaHPEAHWM IPaBHUM JIEKOBHMa yiora OpaHuoma y
peanu3zanuju oaOpaHe OINTYXEHOI M 3alITUTE HEroBUX HMHTepeca je Benuka. Hajmpe,
OpaHMJall je Ha/AJeKaH 3a MOAHOIIEHEe BaHPEAHOT MpaBHOI Jeka. Takohe, OKpUBIbEHH
JeOMHO TIpeKo OpaHWolla MOXKE MOJHETH 3aXTEB 3a 3alITHTY 3aKoHHUTOCTH. [lakie,
OpaHuiall je Taj Koju Tpeba Ja MpOIEHHU J1a JIU je YONIITe Moryhe MOJAHETH BaHPEIHU
MIPaBHU JIEK, OJJHOCHO Ja JIM 32 TO MOCTOj€ YCIOBU M KOJHMKO je TO ompaBaaHo. Takobe,
OpaHMiall je Taj KOjU IOCeayje 3Hamba M BEIITHHE 3a KOHIMIIUPAHkE M CacCTaBJbambe

BAaHPETHOT MPABHOT JIeKa jep je ped O MpaBHO 00pa30BaHOM JIUITY.

346 Bejarosuh, C., (2014). KpuBuuHO npolecHo mpaso, op. cit. crp. 474.
347 bid.

348 Ibid, crp. 507.

349 Bejarosuh, C., (2014). KpunuHo nporecHo mpaso, op. Cit. crp. 507.
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8. IPECTAHAK CTATYCA BPAHHUOLA Y KPUBUYHOM
HOCTVYIIKY

IIpecTanak OpaHminauke (yHKIHjE€ CAacTOjU C€ Yy Tallelkhy NpaBa M JIy)KHOCTH
OpaHHoIa y KpUBUYHOM ITOCTYTIKY, a JI0 TOTa MO JIOhH y ciTydajy ormo3uBa WJIM OTKa3a
nyHomohja kao u y ciydajy paspeuiema. [lyHomohje omo3uBa OKpHBJBEHH a OTKasyje

OpaHMJIall ¥ 32 TO HE MOpajy J1a HaBOJe PasJIor.

IIpaBo je OKpPHBJHEHOT J1a Y CBAKOM MOMEHTY MOXe€ Ja ono3ose myHomohje. O
orno3uBy myHoMmohja Tpeba 1a ce 00aBecTu CyJl Kako BHILIE HE OU cIao MMCMeHa Koja cy y

BE3U Ca TUM IPEIMETOM U OKPUBIHLEHHM OpaHUOILY KOJH j€ OTTO3BaH.
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Bpanuian mMoxke aa OTKaxke 3acTylame ako 3a TO MOCTOje, WIM OH cMaTtpa Ja
1OCTOje, ompaBiaHH pas3no3u. OnpaBaaHUM pas3jo3uMa 3a OTKa3WBaWke 3acTylama
cMaTpajy ce CBU pas3lio3n 300r Kojux je OpaHwiall Morao Ja oa0uje NpHUXBaTamke
3acTymnama, M3y3eB IpeonTepeheHoCTH TociIoBUMa KOjy jeé caM  IpOYy3pOKOBAO

HaKHAaIHUM IIPpUMAEKBEM HOBUX IIPECAMETA.

bpanunan je qyxaH 1a OTKaXKe 3acTyName U3 UCTUX pasiiora 300r KOJjUX je uMao
o0aBe3y J1a ce 3acTylnama He MPUXBATH, a YKOJIMKO Cy MY OBH Pa3Jio3u OWIM MM MOPAIH
OUTH TO3HATH W Yy BpeME KaJa ce 3acTymama MPHUXBAaTHO, OATOBOPAH je 3a IITETHE
nocjenuie Koje cy, 300r BeroBor 3acTynama, WM y Nepuoy TOT 3acTylarma, HaHeTe

OKPHUBJBCHOM.

Bpanunam Tpeba na Boau padyHa 0 TOME Jia 3aCTylame He OTKaKE HA HAYMH U Y
TPEHYTKY KOju OM OKPHBJHEHOM IMPOY3pOKOBao mTeTy. Kaj oTkaxke 3acTyname OpaHuian
je y obaBe3u J1a mpeay3uMa y KOPUCT OKPUBJHEHOT Mepe HEOMXOAHE 3a CIpeuaBame HIn
OTKJIaalhe 32 OKPUBJHEHOT IITETHUX MOCIEIUIA Y IPEAMETY, OCUM aKO OKpUBJbeHHU Beh
uMa U Jpyror OpaHuoIa, CBE JIOK I'a OKpPUBJLEHH TakBe 00aBe3e Ha HECYMIbMB HAUYUH HE
0c100011, TOK OKPUBIJbEHH HE 00€30e1u Ipyror OpaHHoIa, UK JOK HE HCTEKHE 3aKOHOM
MIPOIKCaHU POK 00aBe3e Mpeay3uMama MPOLECHUX pabi HAKOH OTKa3UBamba 3acTyIama,

a Taj pok je 30 naHa.

Hakon oTka3mBama 3actynama Opanmiiai Tpeda ja ce y3apKu O] JaBama u3jaBa
Koje OM OKpPUBJHEHOM TIOTOpINAJiE TI0J0XKa] Yy TMOCTYNKY, WIH TMPOy3pPOKOBAJIE

HENPUJaTHOCTH y JABHOCTHU WJIM Y IPUBATHOM >KUBOTY.

AJBOKAT je IyXaH Ja oa0uje oa0paHy, OCUM 300T pas3yiora HaBeJICHUX Y 3aKOHY,
M aKo HCTOBPEMEHO Yy JApYyroM IMpeaMeTy 3acTyna Wid OpaHH CTpaHKy Koja C
OKpUBJbEHHM HMMa CYNPOTaH MHTEPEC, aKo je y WCTOj MPaBHOj CTBApU MOCPENOBAO WIIH
CaBeTOBAO CTPAHKy ca CYHNPOTHHM HHTEpPECOM, WM j€ OJl TaKBe CTpPaHKe MpPHUMAao
o0aBelTemha Koja MpeACTaBbajy aJBOKATCKy TajHY, ako ce 0J0paHa OAHOCH Ha CIOp
MOBOJIOM YTOBOpa, CIIOpa3yMa, BaHCYJICKOT TIOPaBHAA, 3aBEUITakha MU JIPyTe MCIpaBe
KOJy j€ cacTaBHO, WJIM IPOTHUB HOCHOIA MpaBa Ha MMOBHHHM YHUjU jecTe WIH je Ouo
cTaparesb, ako OM 0/10paHa MmoJpa3symMeBalla aKTUBHY YJIOTY Y ONpaBamy U J0Ka3UBabY

YUEBCHUIIA 34 KOje OH MOY3J1aHO 3Ha Ja CY HCUCTHHC, aKO je o;[6paHa Yy CYIIPOTHOCTH Ca
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WHTEpECHMa MPABHOT JIMIAa Y KOME aJJBOKAT MMa KaKaB I0JI0KAj WIIM ra 3aCTyIa, ako My
ce 3a onOpaHy oOpaTH OKPHBJbEHH KOJH j€ MPETXOJHO HMMao Apyror OpaHuona, a
MpUKaXe My MTUCaHy UCIPABY Jla MPETXOJHU OpaHUIAl] OJ Hera He MOTPaXKyje HAKHATY
3a paj, WM ako My ce 3a oja0paHy oOpartu OKpuBJheHH KOju Beh mma Opanuoma, a
aJlBOKaT ca THUM OpaHHWOIEM HHjEe IIOCTUTA0 JOTOBOP O TMPABHOj KOHICHIUjU |

opranmsanuju oxopane.>>°

VY KpUBHYHUM IpeAMETUMA HE CMATpPajy ce ONpaBJaHUM Pa3Io3MMa 3a 0J0Ujame
onOpaHe: JUYHE OCOOMHE OKPHBJBCHOI, BpCTa KPUBUYHOI Jeja M BHCHHA 3ampeheHe
Ka3He, HaYKMH 0I0paHe OKPUBJHCHOT, THEB KOjH j& KPUBHYHO JIEJI0 U3a3Bajlo Y jABHOCTH U

IIOHaIIamkeC OI_HTCheHI/IX.351

Kan je peu o paspemiermy, BaXKHO je HAIIOMEHYTH Jla PA3JIUKYjeMO pa3pelickhe

n3abpaHor OpaHHoIa ¥ OpaHHUOIA KOJH j€ TTOCTABJBEH IO CIY)KOCHO] TYKHOCTH.

CxoaHo Tome, y wiaHy 80 3akOHHMKa MPOMKHCAHU Cy Pa3io3N KaKo 3a pa3pelickhe
n3zabpaHor OpaHMOIlA, TAaKO M 3a pa3peliemhe OpaHHuola MOCTaBJBEHOr MO CIIyXOeHO]
nyxHoctH. [Ipema Tome, nzabpanu Opanmnan he Outu paspemien: 1) ako MOCTOjU HEKU
0J1 pasJiora 3a usysehe Opanuona; 2) ako OpaHHIIAL] IOCIEe ONIOMEHE M M3PEUYCHE HOBUAHE
Ka3HEe HACTaBM Jia HapyIlaBa pel; 3) ako MPOTHB OpaHuolna Oyae MOKPEHYT KPUBHYHH
MOCTyMHaK 300T OCHOBaHE CYyMIbE Jla j€ y Be3U Ca UCTHUM MPEIMETOM YUYMHHUO KPUBUYHO
JIeJI0 CIpeyaBamke U OMETame JI0Ka3uBama WM 0eKCTBO M oMoryhaBame OekcTBa Juia
JHIIEHOT ¢10007e; 4) ako je OpaHHOIly MyHOMONje MOHOBO JaTO HAKOH OMO3MBA HIIH
OTKa3a MmyHoMohja, a 10 Tora je OYUIJIETHO JOLUIO Y IMJbY 310yInoTpede mpaBa y LUJbY
OJIyroBJIau€hba KPUBUYHOT IMOCTYMKa 5) ako ce paad O 3ajeJHHYKOM OpaHHOIly, a
OKPHUBJbEHHM HE TIOCTYIIEC y CKJIaly ca MpaBWIMMa 3aKOHHKA KOjUMa CE€ peliaBa Ciy4aj
KaJla CAOKPUBJHEHU HE MOTY Jla UMajy UCTOT OpaHHoLa; 6) ce OKPUBJLEHU KOJU MMa BUILIE

o]l IeT OpaHmIIala He onpeseny koje he Opanuorie 3az[p>KaTH.352

Bbpanunan nocraBibeH Mo ciyk0eHoj AykHOcTH he O6uTh pasperieH ako: 1) ako

MOCTOJW HEKM OJ pasjora 3a m3ysehe Opanwora; 2) ako OpaHuial MoOCle ONMOMEHE U

350 Konmexc npodecnonanne eruxe agsokata (,,Cir. rnacauk PC”, 6p. 27/2012), un. 22.

31 1pid.

352 3akoHMK 0 KpUBUIHOM NOCTYIKY (,,Ci. rmacauk PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 80,
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u3peucHe HOBYAaHE Ka3HE HACTaBHM Jla HapymaBa pel; 3) ako npoTuB OpaHuoma Oyre
MOKPEHYT KPUBUYHH MOCTYIAK 300T OCHOBAaHE CYMIbE JIa j& Y BE3H Ca HCTUM IPEIMETOM
YUYUHUO KPUBUYHO JIEJI0 CIpeYaBamke W OMETame [OKa3WBama WIH OCEKCTBO U
oMoryhaBarme OCKCTBA JIMIIA JIMIICHOT €JI000/e; 4) YKOIMKO OKPUBJbEHH WM JIMIIE KOje
3a OKPUBJHEHOT MOJKE Ja y3Me OpaHuoIlla, aHTaxyje Apyror OpaHuona; 5) ako OpaHuialg
noMoh OKPHBJHEHOM y OJOpaHH HE MpYKa CTPY4HO, CaBeCHO U OJlaroBpeMeHo; 3)
YKOJIMKO Cy yCJIeJ] IPOMEHE MMOBHHCKOT CTalkba OKPUBJHEHOT, KOME j& MPETXOIUO0 Ha
IbETOB 3aXTEB IIOCTABJEHU OpaHHIAIl, MPECTaad Ja IOCTOje pasjo3u 3a oJ0paHy

CI/IpOMa.H_IHI/IX.353

O paspemiey OpaHHOIlA OJUIydyjeé Ha NPEIJIOT jaBHOT TYXXKHOIA WM IO
CIIy’)k0€HO] JTY>KHOCTH, CyAHja 3a MPETXOJIHU IMOCTYMaK, MPeICeTHUK Beha, mpeTpecHo
Behe, oHOCHO cyawja mojeawHan. [Ipe moHOImIEHma OUTYKEe CyI je AyXKaH Ja IMO30BE
OKPHUBJHEHOT ¥ OpaHMOIIA J]a CE O Pa3iio3MMa 3a pa3peliekhe U3jacHe y poKy o 24 yaca u
MPUJIOXKE JI0Ka3e 3a CBOje TBPAE, M YIO30pW HMX Ja he y ciiydajy Jla H3jalliberhe
M30CTaHe WM Ja y3 Hbera He Oyay MPHUIIOKEeHH J0Ka3H, OJUTyKa OMTH JIOHETa Ha OCHOBY
pacroyiokuBuX moaaraka. JKamba mpoTuB pelema 0 pa3pelieny OpaHnoa He 3a1pKaBa
HErOBO M3BPIICHE a MPOTHB pellemha 0 pazpelieny OpaHuola 300r mocTojama pasiaora
3a u3y3ehe Gpanmona, xkanba Huje 103BosbeHa. >>4 JaBHY Ty)XHMAIl MM IPECEeHNIK Cy/Ia,
Yy 3aBUCHOCTH O]l TOTa KOJH j€ OpraH JIOHEO PEIICHE O paspeniemny OpaHuola, o Tome he
00aBECTUTH HAJUICKHY aJ[BOKATCKYy KOMOPY, aKo je 10 pa3peliema OpaHuona JOIuio U3
cnenehux pasnora: 1) ako OpaHuIIall mocie oroMeHe U U3peueHe HOBUYaHe Ka3He HACTaBU
Jla HapyliaBa pei;, 2) ako mpoTHB OpaHHOIa Oy/ae MOKPEHYT KPUBUYHHU IMOCTYIAK 300T
OCHOBAHE CyMIb€ JIa j€ Yy Be3H Ca HCTUM IPEJIMETOM YUYUHHO KPHUBHYHO JIETIO CIIPEYaBaAmbe
1 OMETame J0Ka3uBama Wi 0eKCTBO U oMoryhaBame OeKCTBa JIUIA JHUIIECHOT ¢10007¢; 3)
ako je OpaHHOIly MyHOMOhje MOHOBO JaTO HAKOH OIMO3MBa WM OTKasza MyHoMohja, a 10
TOra je OYHUINEAHO MAOIUIO Yy IUJby 3JIOyNMOTpede mMpaBa y LHJbY OJYTrOBIaveHa
KPUBUYHOT TIOCTYTKa; 4) ako OpaHmiiall MOMOh OKPUBJHEHOM Y OJOpaHW HE TMpyKa

CTPY4YHO, CABECHO U 0JIArOBPEMEHO.

353 |bid.
34 3akonmk o kpuBMuHOM mocTynky (,,Cin. rmacamx PC”, 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014), un. 81, craB 1, 2 u 3.
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Hajzan, paspememe OpaHHMOlla CBAaKako je HAjo30MJbHHU]jE 3aUpame y JIOMEH
HE3aBUCHOCTH M CaMOCTAJIHOCTH ajBOKaTcke mpodecuje. 300r Tora je HEOMXOIHO
00e30euTH mpolecHe rapaniyje koje he y moctynky paspeuiema Ha HajMamby Moryhy
MEpy CBECTH IPOHM3BOJHHOCT, IPEIIKY WM 37y Hamepy. [IpaBo okpuBibeHOT u OpaHuoLa

Ha M3jallmbaBake OCHOBHHU j€ MPeIyciIoB TAKBHX rapaHiuja. >

9. TIOJIOKAJ 1 YJIOI'A BPAHHUOLA Y YHHOPEAHOM
3AKOHOJABCTBY

Ananusupajyhun yrnopeaHo mHpaBo [0ja3d ce J0 3aKJbydKa Ja 3aKOHOJABLU
KOPUCTE DPA3IMYUTE MpPaBHE MHCTUTYTE Kako OW MTO e(pUKacHHje PElIMIN KpUBUYHE
npeaMeTe. EBUICHTHO je fja ce y HEKUM JipskaBaMa CTaBJba aKIeHaT Ha BOleme MOCTymKa
0]l CTpaHe cyna (T3B. MHKBHU3UTOPCKM CHCTEM), d Ja je y JpYIMM H-erosa yjora
penaTUBHO MAaCHBHA, JIOK jeé aKTUBHOCT, @ TUME U OJIFOBOPHOCT — IMPEeIyIITeHa CTpaHKaMa
(13B. anBepsujamHu cucteM). I'py6au®™ uctude ma je MUIUBbEmE IIpeMa KojeM je Mojen

KPUBHUYHOT MOCTYNKa ypeheH Kao crop ABe CYNpPOTCTaB/bEHE CTPAHKE (aHTJI0-aMEPUUKH)

35 Mnuh, T. I1., Majuh, M., Bemancku C., Tpemmes, A. (2012). Komenmap 3axonuxa o KpusuuHom
nocmynky, ctp. 241.

3% I'py6au, M. (2010). TTosomoM HOBor 3akoHuka 0 kKpuBuuHOM moctynky lpue Tope. Ilpaenu sanucu,
Boi. 1, 6p. 1, crp. 150-170.
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JIEMOKPATCKUjU Ol JPYror, Tj. €BPOICKOr — Morpemad. Mcrtu ayrtop HaBoau na He
MOCTOjM HUjEJaH HAy4YHH apryMeHT, a HM Mel)yHapoJHH NpPaBHU JOKYMEHT KOJH Jaje

npeaAHoCT je[[HOM O HABCACHHUX TUIIOBA KPUBUYHUX IMOCTYIIAKaA.

Kazna ce roBopH 0 aHIIIOCAaKCOHCKOM KPUBUYHOM IIOCTYIIKY JJAaHAC CE BEOMa YECTO
MICIIM Ha aBEp3MjalHK TUIl KpHBUYHOT TocTynka. Mehyrum, IlIkymunh®’ cmarpa na je
HABEJICHO CaMo JISIMMUYHO ONPAaBIaHO, a KA0 apryMEHT HABOAHM YHMI-CHHILY Jia jE CBE
BHIIIE JpKaBa KOje C€ Hala3e y KOHTHHEHTaIHO] EBpomu, a koje Cy cBOje KpUBHYHE
IIOCTYIKE y BEIMKOj MEPH IIPHIArOAMIe aJBEeP3HjalHOM THIIy KPUBHYHOT MOCTYIIKA,>>®
JIOK je C Ipyre CTpaHe ompaBIaHo jep HajBehu Opoj npkaBa KOHTHHEHTanHe EBpone Huje
MPUXBATHO HaBEJIEHHU THI KpuBUYHOT nocTynka (Hemauka, @panirycka, AycTpuja UTa.).
Kako 0Ou ymopeaHONpaBHOM aHAIM30M INTO BEPHHjEC MPHUKA3ATU pa3luKy wu3Mmehy
AHTJIOCAKCOHCKOT ¥ €BPOINCKOKOHTUHEHTAIHOT TPABHOT CHUCTEMa OJUIYYHIM CMO Ja
MPUKKEMO KPUBUYHM TIIOCTYIAK, Ca HAPOYUTHM AaKIEHTOM Ha IOJIOXKa] W YIOTY
OpaHuola, y 3em/baMa Yy KOjUMa j€ Haj3acTyIUbeHUJU aJBEp3UjalIHd WU IaK
WHKBU3UTOPCKU cucTeM. CXOIHO HaBEACHOM, y OKBHPY aHTJIOCAKCOHCKOT IPAaBHOT
cucrema 6uhe aHanmM3upaH KpUBMYHU noctynak y Cjenumennm AmepuukuMm [[pxaBama,
10K he y OKBUPY €BpPOINCKOKOHTHMHEHTAJIHOI IPaBHOI cHUCTeMa OWTH aHalIW3UpaH
KpUBUYHU mnocTynak y Hemaukoj m Wranuju. Janman je reorpadcku yaajbeH Te Hema
HUKaKBOT' YTHIaja HAa Pa3BOj HAIIET KPUBHYHOIPOIIECHOT 3aKOHOJABCTBA, M Ca JIPYTe
CTpaHe TpeACTaBJba JeAHY O]l BoAehMX CBETCKMX cuja M UMa clenu(uvaH MpaBHU
CHCTEM LITO j€ pa3yior ayTOpOBOT MHTEPECOBama 3a MOJI0XkKaj U YJIOTy OpaHHOLla Y OBOM
3akoHoJaBcTBY. HapounTa naxxma 6uhe nocsehena u npxxaBama cykuecopuma COPJ, ca
MoceOHMM HAarJIacKOM Ha TOJI0XKaj U YJNory OpaHHoLa y KpUBUYHOM MOCTYNKy LlpHe

I'ope u bocHe u Xepuerosuse.

VY 3aBHCHOCTH OJ1 TOTa Jia JIU CE€ PaJu O AHIVIOCAKCOHCKOM IPAaBHOM CHUCTEMY WM
O EBPOIICKOKOHTMHEHTAJIHOM IPaBHOM CHCTEMY pa3JIMYUTH Cy I[0JI0Kaj M YJora
OpaHuolla y KPUBUYHOM IOCTYNKY, IITO he U OUTH MPHKa3aHO KPO3 YIMOPETHONPABHY

AHAJIN3Yy HABCACHUX 3aKOHOJaBCTaBa.

357 MIkynuh, M. (2013). JIoMMHaHTHE KapaKTEPMCTHKE OCHOBHHX BEJIMKMX KPUBHUHOIPOLECHUX CUCTEMA
1 BIXOB YTHUI] HA pehopMy CPIICKOT KpUBUYHOT mocTymka. Crimen, Bom. 4, 6p. 2, ctp. 179.

3% Takohe, u cpricku KpuBHYHM 3aKOHMK O KpMBMYHOM mocTynky u3 2011. roause je cBOj KpMBHYHM
MIOCTYIAK yPeIro Ha aJBep3HjaTHIM OCHOBaMa.
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9.1. AHIVIOCAKCOHCKH NMPABHHU CHCTEM

AHIJIOCAKCOHCKM TMPaBHU CHCTEM KapaKTepHINy aJBep3djaiHi (CTpaHAYKH)
THUIIOBH MocTymnka. HaBeneHo moipa3ymeBa jia je y T0Ka3HOM CMHCITY CyJl BeOMa IMacHBaH,
IITO 3HAYM Jia je M3BOheHmE JI0Ka3a MPENyIITeHO CTPaHKama, JOK C€ CyIl UCKJbYYHBO
(doxycupa Ha MPOICHY J0Ka3a. Y OCHOBHU, THIIMYHU a/IBEP3UjaTHU KPUBUYHU TOCTYIIIIH
CIIMYHU Cy TapHUYHOM MOCTYNKYy. Cyheme Mounmbe H3HOUICHEM U IPE3CHTOBAHEM
70Ka3a onrtyx0e, a ox0OpaHa Ha WcTe y oapeheHuM mporecHuM (opmama oJarorapa, a
3aTMM M M3BOJM JOKa3e Ha Koje TyXwial uma MmoryhHoct na oaroBapa. Ha ocHoBy
HABEJICHOI' 3aKJbydyyje CE Jia je UCIUTHBAKE OKPHUBJHEHOI TOKOM Cyhema CTpaHavykor
kapakrepa. [Iperusauje, oapeheHor cBeoKa Hajpe cacilylla CTpaHKa Koja ra je mos3paia,
a 3atuM npoTtuBcTpanka.>®® CaBpeMeHH ajBep3MjalHU CHCTEM je Ha cHa3u y EHrmeckoj,
AMepHIM U HEKUM CBPOTICKHM JIp)KaBama Koje Cy Ipeluie Ha aJBep3ujaiHd CUCTEM, Kao
mro je Hrap. Pycuja ox 1993. roaune, a M HEKe JpikaBe KOje Cy HACTaje Ha MPOCTOPY

ouBie Jyrocnasuje.

9.1.2. Cjedurene Amepuuxe Jpocase

I[aHac CC TUIIUYHUM CaABPECMCHUM IMPCACTABHHKOM aHITIOCAKCOHCKOI' IIpaBHOT
cuctema cmarpajy Cjenumene Amepuuke Jlpxkase. [IpaBuna KpUBHYHOT TOCTYIIKa
CIIMYHA Cy y CBUM aMepUyKuM JpkaBama. OCHOBHO o0enexje KpUBHYHOT MOCTYNKa Y
CA]Jl jecte na je OH KOHCTPYUCAH MCKJbYYHBO aJIBEP3U]jaTHO, Tj. CTPAHAYKH, U CBOJH CE
Ha TIPOLIECHHW JIyeJ CTpaHaka — TyXWoma W OpaHuwomna mpen moporom. Ilopora je
cacTtaBJbeHa 0] OOMYHMX rpalaHa, a cBpXa KHUXOBOT TOCTOjama jecTe Jla IOHEeCce OJTyKa
0 TOME JIa JIM je KPUBUIIA JI0Ka3aHa WK HUje. YIIora cyjia y mpoIiecy je BeomMa macuBHa U
WCKJbYYMBO CE CBOJM Ha BOlemE padyHa O TOME Ja JIM CTpaHKe MOIITY]y IMPOIEcHa
MpaBWJIa MOCTYNKA, U HAa U3PULIAKE KOHKPETHE KPUBUYHE CaHKIIMje aKo MOpOTa YTBPIU

Jla TOCTOjH KPUBHIIA.

39 [lIxynuh, M. (2013). op.cit., ctp., 177.
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Jleo KpUBUYHONPOIIECHUX TpaBWIIa, U TO HAPOYMTO OHHUX KOjU TIPEJICTaBIbA]y
eIEMEHTE TIpaBa Ha OJ0paHy y KPHUBHYHOM IOCTYIIKY, caapkaHu cy y YcraBy CAJl.
Jlpyra mpaBuiia Koja ce THUy KPUBHUYHOT MOCTYNKa (opMyiHcaHa Cy Ha HUBOY JAp)KaBa
ynanuna CAJl u Ha HEkuM QeaepalHUM TponucuMma. BakHO je Harmacutu aa cy
onpeheHa mpaBuiia 3acCHOBaHA Ha (DOPMATHOM JIJCTBY CYJICKHX OJUTyKa Koje cy Beh
JIOHETE U KOje Cy CTEKJIC MPEIEC/ICHTHO 3HAUCHE, T¢ Cy TOCTalle M U3BOP TpaBa. Y CKiIary
ca HaBEJCHHUM je U 3akJbydak BpxoBHor cyna CAJl 1a ocymMmHYeHH MOpa OUTH yIIO3HAT
ca CBUM IIpaBMMa KOja Cy My 3arapaHTOBaHa YCTaBOM, IpU Y€MY YKOJIMKO OWIJIO miTa
yKa3zyje, Ha OUJI0 KOjU Ha4MH J]a OCYMIUYCHH XKEJlU /1a Ce KOHCYATYje ca OpaHHoleM, Y
6uIo k0joj a3y MocTymnKa To MpaBo My ce MOopa ¥ OMOTyhuTH.

3a kpuBmuHu Toctymak y CAJl je KapakTepHCTHYHO Ja C€ Mpea BEITUKOM
nopotom > mpoBepaBa ma M Ccy CTedeHM YCIOBH 3a jgake Boheme mocTymka. Y
JpXKaBaMa KoOje HEMajy BEJIHKY IOPOTY NPOIHCAaHO je OJAp)KaBame MPEIUMUHAPHOT
nperpeca, a OJBUja ce caMo IMpeja CYAMjOM IojeauHIeM. Y 0Boj ¢a3u MOCTyNKa HU
OpaHMJIaIl HU ONTY)KEHU HE MPHUCYCTBYjY, IITO HAC HABOJM HA 3aKJby4aK J1a Y MOCTYIKY
HUje y TYHOM CMHCIy oOe30eheHa ,,jeqHaKOCT cTpaHaka™ jep OKPHUBJBCHH WM FHETOB
OpaHuJIall He TPUCYCTBY]Yy MpeIMMHHapHOM mperpecy. Creaehu ctanujyMm y MOCTyNKy
jecte u3Boheme onTyxkOe mpea CyloM, ako TaKo OJUIyYd BeJIMKa MOpoTa MM Cynuja.
Tyxwnan wnn onpehenn cinyxO0eHUK uyuTajy onTyXOy mpea cynomM. OBOM MOCTYNKY
MPHUCYCTBYj€ ONTYXEHH KOra WH(OPMUIIY Ha H-eTOBO YCTaBHO IMPABO Jla ©Ma OpaHHOIIa,
Kao u To 1a he My OpaHunar OUTH JOJEJbEH MO CIYKXO0EHO] Ty>KHOCTH aKO HE MOXE caM

Jla CHOCH TPOIIKOBE CTpy4He oj0pane. 6!

Boheme penouor kpuBuuHor noctrymnka je y CAJl uzyserak jep ce Hajehu 6poj
cily4yajeBa pellaBa HArogo0oM u3Mel)y Op»KaBHOT TYKHOIIA W OKPUBIHEHOT, OJHOCHO
weropor Opanuoria. Criopasym o NpH3HaBY KPHBHIIC MO3HAT je moja HasuBoMm plea
bargaining, a OykBanaH mpeBoJ OBOT M3pa3a je Hazalare, yenkare, nocaharbe TyXuora

U OKPHUBJHEHOT, OJIHOCHO HEroBor Opanuonia. OBaj cTpaHaykd JIOTOBOP HE Mopa ce

360 Bestvka mopoTa MOCTOjU y Mame OJl MOJIOBUHE aMEPMUKHX JIPKaBa, a MOCTyMaK Mpejl HOM je IPOIHcaH
caMo Kaja ce paau o ojapeheHuM KpuBW4UHMM naenuma. Yune je ox 16 o 23 rpahana xoju ce Oupajy
HaCyMHUIIE, a MOCTYyNaK Mpel HOM HHUje jaBHOT KapakTepa, W y TOM IIOCTYIKY je NMPHCYTHAa CaMo jeIHa
CTpaHKa — JP>KaBHU TY>KHJIALL.

%1 Clack, G. (Ed.), (2004). Outline of the U.S. Legal System, Bureau of International Information
Programs, United States Department of State, Washington. Haseaeno npema: Ilkymuh, M. (2013). op. cit.
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UCKJbYYHBO OJIHOCUTH Ha NPU3HAKHE KPUBHIIE HETO CE OKPHBJHEHH MOXKE 00aBe3aTH U Ha
UCIIYBEHhE JPYTUX npecmayuja, Kao IITO j€ HIpP. CBEAOYCHE NPOTUB APYIUX
okpuBJbeHux. °°2 Kao motpia Immpoke IpuMeHe bargaining-a jecte ummenuna naa
IpaBHA TEOpHja pPa3NUKyje IEroBa YETHPH TuMa. Pas3mor 3a IMUPOKO NPUMEHUBALE
bargaining-a jecre To mrTo OpaHMIall caM MOpa Jia POHATA3H JA0Ka3e KOjU MY Y IPHIOT
on0paHu, ITO TMOApa3yMeBa W TO jaa OpaHuiar, Tpeba na mpoHahe cBoje cBemoke, na
MIPUTIPEMHU OTITYKEHOT 32 YHAKPCHO MCIHUTUBAGE, IITO MOAPA3yMEBa MHOTO yYTPOLICHOT
BpeMEHa, a U Belunke puHaHcujcke n3aarke. Kako 6u OpaHuian ymreneo BpeMe  HOBaIl
BEOMa YecTO je ClpeMaH Ha JJOTOBOp ca TYKHOIEM jep 3axBalbyjyhu 1o0poM criopasymy
ca TYXHOIIEM MOXeE J[a IOCTUTHE BHIIE 3a CBOT KJIMjEHTa HEro MmTo OM Morao kaaa ou

JIOTIUIO JIO KJIACHYHOT cyhema.

VY amepuukoj JMTeparypu ce HaBoau na HajMame 90% CBHX ciydajeBa, Kako Ha
HUBOY JpKaBa TaKO M Ha CaBE3HOM HHUBOY, HUMKaJa He Jocre Ha cyheme 3aTo mTo ce
TyXujgal U OpaHWsal ONTYXEHOT JIOTOBOPE O ONTYKOM M Tpecyau KOjy Hpeaaxke
Tykmnan. Ha oBom Mmecty je HeonmxomHo uctahu na je mpakca ga ce ca TYXKHOIEM
JoroBapa OpaHWIAI] ONTY)XEHOT, KOjH jeé KBaIM()MKOBAaHU NPABHUK — aJBOKAT, a HE

OITYXXEHH, KOjH HUKAKO He OM MOTao J1a mapupa JAp>KaBHOM TY>KHOLLY.

Kana unak nohe no cyhema npen moporom, ONTy>KEHOM Cy rapaHTOBaHa IpaBa
KOja YMHE eJIEMEHTE HEeTOBOT IpaBa Ha 0A0paHy, O/ KOJUX je Haj3HAYajHHje MPaBo Ja
nMa Opannona. [Ipe Hero mTo moyHe cyheme mpakca je a ce OAPKU MPETMMHUHAPHO
cyacko pounite. Ha oBoM pouniry o0e cTpaHke — TyKuilall U OpaHuiall, mpej HopoTom
U CyIUjOM J1ajy M3jaBe y MOrJieAy J0Ka3a Koje HaMmepaBajy Jia U3Bedy Y TOKY cyhema.
[TpuMapHU 1IUJB OBOT POYMIITA jECTE Ja WIAHOBHMA MOpOTe 00e30e1n yBH Y OCHOBHE
JoKase o0e cTpaHe, mrto he oMoryhuTu mopoTHUIIMMA J1a c€ Y TOKY cyhema nakiie cHaly
Kajga ce ucTu Oydy W3BOAWIM W Ha cyhemy. [IpaBmwiio je 1a Ha OBOM POYHMIITY NPBO
u3Nake TyKwial, na 3atuMm  Opanwmnan. Tok cyhewa y CAJl umMa HCKIbYYHBO
a/JiBep3MjaliHi KapakTep, IITO 3HaYu Jla c€ CBOAM Ha JOKa3HH ,,JB000j* CTpaHaka mpen
CyIIMjOM M TIOPOTOM, a CAacTOJU C€ W3 J[Ba OCHOBHA CETMEHTa — Hamaja W oja0paHa.

IIpeunsuuje IpBOM €y TY)XHial ,Hamaga“™“, ogJHOCHO HM3BOJH CBOje IOKase, a
b

32 Bumie y: bajnosuh, B. (2009). Cnopasym o npusnarey xpusuye: ynopeornonpasiu npuxas. [paBan

¢axynret, beorpan
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ApyroM jeiny OpaHMiam W3HOCH JioKa3ze Koje mpunpemuo. Lub oxbOpaHe, OIXHOCHO
OpaHMoOlIa, jecTe J1a AUCKPEAUTYje CBEIOKa KOjer je TMO03Bao TYXHWiall, ca IUJbeM Ja
aHyJIMpa WEroB Ucka3. M3 Tor pasjiora UCIHUTHBAEKEC CBEAOKA MOXE OUTH HM3Yy3E€THO
HenpujaTHO. bpaHwunail je Taj Koju TOHOCH OJUTYKY Jia JTU ONTYXXEHH Tpeba /a ce mojaBu
Ka0 CBEJIOK, a YKOJIUKO C€ TI0jaBU MPABHJIO j€ JIa Ta MPBO MCIUTA OpaHMIIAIl 1A TYXKHJIAI.
VY cynpoTHOM, OJTHOCHO YKOJMKO CE OINTY)KEHH HE M0jaBU Kao CBEJOK, TYXHJIAI] HUKAKO
HE CMe TpeJ MOPOTOM Jla KOMEHTapHuIle 0J01jame ONTYKEHOT J1a CE TM0jaBU Kao CBEIOK.
Moxe ce pehu ma umcxon cyhema y CAJl mpBEHCTBEHO 3aBUCH O]l CIIOCOOHOCTH M
BemTiHa OpaHwiana. OHM Cy BeoMa AKTUBHH W JUHAMUYHH, IIETajy CYIHHIIOM,
npuOJIMKaBajy ce MOPOTH, MPEKHUIAJy jellaH JAPYIor, IITO CBE JOMPUHOCH LEIOKYITHOM
YTHCKY cyhema. 3aaarak TyXuola u OpaHuoIa jecte jJa yoeae mopoTy y CBOje TBPAE,
TAKO Jla Ce MOpe] NPaBHOT 3HAma MMOJpasyMeBa M OJJIMYHO I[03HABAKE BEIITHHE

TOBOPHHUIITBA, jaBHOI‘ HacTymna u CJ'I.363

Ha noceOHOM pouMmiTy ce W3pW4e KpUBHYHA CaHKIOWja W Taaa 00aBe3HO
MPUCYCTBY]Y cBe cTpanke. Kaia ce paam o n300py KOHKpETHE KpUBUYHE CAaHKIIH]e, Kao U
0 oapehuBamy KazHEHE Mepe, NMPUMEHY]y CE€ YCTaJbeHH KPUTEPUjyMH Y BUAY T3B.

CwmepnuIia 3a oapehuBame Ka3He.

9.2. EBPONICKOKOHTHHEHTAJHU NIPABHU CHCTEM

3a eBpOINCKOKOHTUHEHTAJIHW MpPaBHU CHCTEM KOJU C€ OJHOCHM Ha KpUBUYHE
MOCTYIKE KapaKTEPUCTUYHO j€ Jla Y MCTpPa3U IOCTOj€ jaKh MHKBU3UTOPCKU EJIEMEHTH,
Iy y3 TOLITOBamE€ IpaBa Ha oA0paHy. Y OBOM THUIy KPUBHYHOTI IOCTYIKa OCHOBHE
KPUBUYHOIIPOLIECHE (PYHKIMjE Cy CTPOTrO OJBOjEHE, C THM Ja jaBHU TYXHJAl HHje
TUIHMYHA CTPAaHKA jep je OH Kao JpXKaBHM OpraH QyXaH Ja OCUM CTpaHAaYKuUX MHTepeca
yTeMeJbeHUX Ha (QYHKIH]U ONTYX0e, ITUTH U omiuTe uutepece. [Ipu Tome ce Muciu Ha
WHTEpece KOju MPOoU3MiIa3e U3 Hauena UCTUHE, IITO T0Ipa3yMeBa Jia je jaBHU TY)KHJIAIl y

00aBe3n Ja OCHM JI0Ka3a KOJU TEpPETe OKPUBJHEHOT MPUKYIUha U JOKa3e KOJjU HAY Y

363 Bajanosuh, B. (2009). Tlonoxaj u osnamhema Tyxkuoua y CjenumenuM Amepuuxum JlpxkaBama.
bpanuu, Bon. 122, 6p. 1, ctp. 137
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MIPUJIOT HETOBOj 0JI0paHU, OJTHOCHO, UICTE MOpa UMaTHu y Buy. Takohe, u cam Cya y TOKY
cyhema 1o npaBuily U3BOJU CBE JOKa3e, C TUM Ja Mako Jaje oApeheHy IoKa3Hy yiory,
CTpaHKama, CyJ] HHje OTpaHUYeH HHUXOBUM JOKa3HUM IpPEJI03uMa, HEro 3a/ipkaBa MpaBo

COIICTBEHE J0Ka3He HHuIHMjaThBe.

9.2.1. Hemauxa

Hemauky KpHBHYHHM TOCTYIIAK CMaTpa C€ jeJHUM O HAjTUIUYHHUjUX KPHUBUYHUX
npoueaypa kontuHentanHe EBpone. Jloner je jom 1877. roamHe, a TOKOM Ayror Hu3a
roguHa J0kuBeo je yak 180 mamux wim Behux m3mena wim momyHa. Hemadka je jormn
1974. romune y jemHoj ox pedopmu 3akoHa O KpUBHYHOM moctynky (StPO —
Strafprozef®rdnung) yBema TyXuiauky HCTpary ca IHM/beM Ja ,yOp3a KpPHBHYHH
TMOCTYTAK", ali UIaK HUje YCBOjUIIa eKCTPEMHY BapHjaHTy aBEp3UjaTHOr chcTeMa.>®® y
HEMAayKOM TIPOIIECHOM TIpaBy 3acTyIUbE€HA j€ BapHjaHTa CaBPEMEHOT aKy3aTOPCKOT
KPUBUYHOT TIOCTYIIKa y KOjeM 3HadajHy yJIOTY UMajy W CTpaHke U cyd. Hamwme, y oBom
NpaBy TPAJULMOHAIHO JOMHHUPA]y OCHOBHU KPUBUYHONPOLIECHH MPUHIMIHN (MaKCUME)
aKy3aTOPHOCTH, JIeTauTeTa, O(PUIINJEITHOCTH, 3aKOHUTOT Cy/la — Ha KOjUMa Ce€ TeMEJbU
MPOIIECHN 3aKOH, Ka0 M Ha NMPHUHIUIUMA KOjU Cy HM3PUYUTO HAaBEACHU y 3aKOHUKY —
WCTPAXHU TPHHIUI KOju 00yXBaTa WHCTPYKIMOHHM TNPHUHIHMI Hcieheme W TPUHIHUI
MaTepHjajiHe UCTHHE U cJI000JIHE OlleHe JJoKa3a. 3aCHOBAH je M Ha MPUHLUINMA KOJU CY

pey3€Tu U3 YcraBa HeMaqu, KaO0 OITO Cy IpaBO Ha CacClyllame, 3aKOHCKOT Cy,Z[I/ij 151

le-366

Y Hemaukoj je wucTpara NOpUIIPEMHH CTaJUjyM KPUBUYHOI TIOCTYIIKa y
HA/IJIS)KHOCTH JPYKABHOT TY)KHMOIIA KOJU MOXe Tpeay3uMaTd IMOjeiuHe, a HEKaJa U CBe

HCTPAXKKHC PAAKLC UKW HUX MPCHMYCTUTH HOJ'II/II_II/IjI/I, mITo HI/Ije PETKOCT, ¢ TUM WLITO HU

364 [MIxynuh, M. (2013). op. cit., ctp. 177

365 NTamamka HaBoaM 1a cy y Hemauky aHrnoamepuuke mieje Hpoipie 3aTO IITO Cy HEMAYKU HPaBHHUIH
e37IeCEeTUX TOAUHA TPOILIOT Beka y BenmkoM Opojy omnazwinn y CAJl Ha CTpydHa ycaBpilaBama.
(Jamamka M. (2001). [loka3HO mpaBo y Ka3HEHOM IOCTYIIKY: OITMC HOBUX TeHAeHIHja, 3arped, [IpaBHn
¢dakynrer, cTp. 9).

36Jopanuernh, H. (2012). IMonoxaj raBHux mpouecHux cybjexara y HosoM 3KIT uz 2011. Crimen, Bou. 3,
op. 2, ctp. 194
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Ip>KaBHU TY)KWJIAIl HU TMOJHIMja HEMajy MpaBO OAJIy4YyMBama O MUTAlkUMa Yy BE3U ca
JbYACKUM TpaBuUMa U ciobogama. O TUM NUTamHMa, y Koja cmajga oapehuBame mepa
NpOIlECHE TMpPHHYIE Yy CMHUCIY OrpaHHuYaBama JbYJICKHUX clo0oga W mpasa (HOP.

OJly3UMams€ MpeIMeTa, MPUTBOP, TAJHU HAJ30p U Jp.) UCKJbYYHUBO OIITy4yje CY/.

Hemauku 3aKk0HOZaBaI] IPUXBaTa PEUICHE IIpeMa KojeM MPEeTXOIHH (IPUIPEMHH )
MOCTYTIaK 3aIl0YUIbE MTPEy3UMabeM TPBE PaIb-e HaUISKHOT OpraHa, a IIpH TOME Ce Tpe
CBera MUCIIM Ha jaBHOT TY)KHOIIA U TOJIUIH]Y, KOja je yCMepeHa Ha KPUBUYHO TOHCHE
onpeheHor mo3HAaTOr WM Hemo3HaTor Jsmmna. Y Hemaukoj je jeqHa oa TJIaBHUX
KapaKTEepUCTHKa TO JIa j€ jaBHU TY)KWJIAI] IVIABHH Cy0jeKT UCTpare, a 1a yJiora rnojuimje y
HajBehoj Mepu 3aBUCH O] TOora Ja i he joj U y KOjoj MEpH jaBHHU TY>KUJall TOBEPUTH
peay3uMambe UCTPAXKHUX panmbi.>®’ TeopeTcKH, HAKOH 3aBPIIETKA MCTPare U AeJaTHOCT
nonuMje ce 3aBpmana.>®® Ha oBoM MecTy je Beoma BakHO HcTahm 1a He MOCTOjH
MoryhHocT Bohema ucTpare oj cTpaHe oJ0paHe HUTHU je TJIaBHU MpeTpec ypeheH Ha
NPUHIMINMA KOjU Bake Yy 3eMJbaMa aHIJIOCAKCOHCKE IpaBHE Tpagunuje, Beh cy
3aJp)KaHM €JIEMEHTH M Hadella KapaKTEpUCTHYHA 33 3eMJbe KOHTHHEHTAJHE TpaJHlluje,

a je caMHM THM 3aJ[p>KaHO ¥ Ha4yelo yTBphuBama UCTHHE.

Hemauku 3akoHUK Tponucyje 1a OCYMIUYSHH MMa MPaBO Ha 0JI0paHy y CBaKOM
TPEHYTKY KPUBHUYHOT IOCTYIKA, OJAHOCHO OJ CaMOTl MOYeTKa MPETXOJHOT IMOCTYIIKA,
OJTHOCHO HCTpare, a 6poj m3abpanux 6pannnana He cMe 6utn Behn ox Tpu.>% Kao mro je
Beh HarmameHo, y HEMaykoM MpOIECHOM IpaBy HHUJe MpUCyTaH (HOpMaTHU YBOA Yy
KpUBHUYHH TMOCTYMAK, IITO MOJpa3yMeBa Jla He MOCTOjU HU 0OaBe3a opraHa KPUBUYHOT
romema Ja 00aBecTe OCyMIHUEHOT O MOKpETamy IMOCTYMKa MPOTHB era. Mmak, Ha
CaMOM TIOYETKY MPBOT UCIUTHBAKa OCYMILUYCHH MOpa OMTH 00aBEHITEH O CBOM IPaBy

Ha hyTame n npaBy Ha 6parnona.>’

367 Ta 1 he nohu 10 MoM3ama ONTYXKHUIE WM HE UCKJBYYHBO 3aBUCH O] jABHOT TYKHOIIA, TE CE MOKE
pehu 1a oH o 0BOM NMUTamky MMa MOHOTIOJIMCTHYKH I10JI0K3] Y OHOCY Ha MOJIHLN]Y.

368 Mathias, E. (2005). The balance of power between the police and the public prosecutor, European
Criminal Procedures, Cambridge University Press, Cambridge, paperback edition, p. 468, ILlurupano
npema: bomkosuh, A., Kecuh, T., IBanoBuh, 3., (2014). Kommapanmja onpenada 3KII Perryonuke Cpbuje
0 TYXHWIauKoj WcTpasu ca oxromapajyhmm oapembama 3KII Hemauke, Utammje u Enrnecke, Paszmena
Meopujckux 3Hara U NPAKMUYHUX UCKYCMABA 8e3aHUX 3d pad no MOOery MyXdcuiayke ucmpaze u
KoHYyenmy adgep3ujainoe kpusuunoe nocmynka, Y ausepsurer y Hosom Ilazapy, Hosu Ilazap, ctp. 230

369 3akon o kpuBHuHOM noctynky Casesne PenyGnuke Hemauxe, § 137

370 |bid. §136, §163a, ct. 4
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Hemauku 3akoHOAaBaIl MPOIUCYje Ma OpaHUOLUM MOTY OWTH aJBOKAaTH, ajd U
npodecopu MpaBa Ha HEMAuyKUM YHHUBEP3UTCTUMA KOjU Cy Yy ckiany ca OKBHPHHM
3aKOHOM O BHCOKOM 00pa3oBamy kBanmdukoBanu na Oyay cynuje. Takohe, 3a Opanuona
y TIPBOCTETICHOM IOCTYIIKY C€ MOXE OJIPSIUTH U MPABHUK KOJH j€ TIOJI0KUO TPABOCYTHU
UCIHT M KOJU PaJii Y MIPABOCYJHOM OpraHy HajMame roJUHY U TPH Mecella, C TUM Jia He
MOXe OUTH OpaHWIIall HA OHOM CYAY KOJ YMjHX CyaHja 00aBJba CTPYYHO YCaBpIIaBambE.

U npyrum ocobama je 03B0JbEHO Aa 6y1y OpaHHONH, ally y3 103BoTy cyaa.>’t

Bpanunan je HeonmxogaH Kajga ce paad O TEIIKKUM ONTykO0ama W Kajia ce m37aje

37
HAJIOT 3a TMPUTBOP.>'“ AKO ocyMmHUYeHH caM He ojabepe Opanuona, omadpahe ra
MPEJCETHUK Cylla KOjU je HaJUIeKaH 3a TJIABHU IMPETPeC WM Ha KOjeM je TOKPEHYT
nocrynak. [lo cmyxO0eHO] Ty)KHOCTH, a Ha 3aXTEB TYXWJIAIITBA, OpaHWIaIl MOXKE OUTH

onpelen 1 Ha IOYETKY IPETXOAHOT MOCTyTKA. 3’3

Hemauku 3akoHonmaBal] je craBa Ja ojpeheHH JEIOBH cIUca MOpajy OuTh
JOCTYITHU OpaHHOILy Y CBaKo] (a3 KPUBUYHOT MOCTYIKA U TO HE3aBHCHO O] TOTA JIa JIH
je ycrocTaBibeHa 3a0paHa yBHIa y CITUC 300T yrpokaBama Iiiba ucrpare. To ce ogHoCcH
1 Ha YBU]J Yy 3alIMCHUKC O UCIIUTUBALY OCYMH)I/I‘IGHOF.374 BpaHI/IOHy C€ Ha IEIrOB 3aXTECB,
aKo He MOCTOje BaYKHU PAa3]Io3d MPOTUB TOTa, Jaje Aa ca coOOM TMOHEece CHHCE, OCHM
JOKa3HUX MaTepHjaia, paad yBHAA Yy HCTE, U MPOTUB TaKBE OJUIyKE HHUje IOMYIITEHa
xkanba. Y chmydajy 31moynorpede molioxkaja paad W3BpIICHAa KPUBHUHOT JIefla WU TaK

caydecHHIITBA OGPAHMIIAIl MOKE OUTH MCKJbYUEH M3 KPUBHYHOT MOCTYTIKA. 3"

['maBHM moCTyIaK 3aMoynbe IPUIIPEMOM TJIABHOT MpeTpeca, KOjU ce y CYIITHHU
cacToju OJl 3aKa3MBama TEPMHMHA OJp)KaBama TIJABHOI IpeTpeca, Kao U I03UBambY

ONTYXEHOT, BeroBOT OpaHuoIla, CBE/I0OKA U BemTaka. HajBakHH]U J1e0 TTIaBHOT TIpeTpeca

371 |bid. § 138, § 142, cTaB 2.

372 |bid. 8140

373 Ibid. 8141

37 Hnp., y npenmery Foucher v. Francuska ox 18.03.1977. (6p. 22209/93, map. 35), Esponcku cyn 3a
JbYJICKa TIpaBa je 3ay3eo0 CTajaluIlnTe Ja yckpahuBame yBHUAA Yy CIHC OKPUBJHEHOM KOjU HEMa OpaHHWoIIa,
MIpe/IcTaB/ba MOBPENy MpaBa 3arapaHTOBaHUX WiaHOM 6 ctaB | m 3 EBporicke KOHBEHIHjE O JbYIACKUM
mpaBuMa. OBa oayKa je JoBena J0 M3MEHe OApen0HM 3aKOHA O KPUBHUYHOM IIOCTYNKY U Y APYTHUM
IpkaBaMa, Ta je Hop. y Hemaukoj, rie oCyMmBHYEHH paHHUje Takole HUje MMao MpaBo yBUIA Y CITHC,
n3MeHoM 3akoHa 1999. ronmHe, mMpomMCaHO Ta c€ OKPUBJREHOM, KOjU HeMa OpaHHOIa, MOTY JaBaTH
obaBermTema U MPENHCH TI0jeANHUX JeJI0Ba CIHCa, aKo ce TMME He OM yrpo3mia CBpXa MCTpare M ako TO
HHje CyIpOTHO HHTepecuMa Tpehix ocoda Koje je HoTpeOHO 3alTUTHTH.

375 Bumie 0 ucksbyuermy 6paHUOIa MOTJIENATH 3aKOH O KpUBUYHOM nocTynky § 138a, § 1386, §138u, §138x
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jecre m3Boheme mokaza. Cyn mo ciyxO€HO] AYKHOCTH, caM 0e3 3axTeBa CTpaHaka
yTIBphyje MCTHUHY, IITO NPEICTaBJba EIEMEHTC MHKBH3HUTOPCKOI CHUCTEMa, M0 4YeMy Ce
HEMaykd 3aKOH O KPHUBHYHOM TIIOCTYIKY pa3JiMKyje OJ aJBEp3UjaIHOT CHUCTEMa

kpuBnyHOT noctynka y CAJl. 3aTum cTpaHke uMajy mpaBo Ha U3BOheHme JoKa3a.

Hemauko mnporecHo mpaBo He mo3Haje guilty plea amu ce u y Hemaukoj passuia
IpaKca 10 K0joj y 3aMeHy 3a IPU3HAKE WIN JCIUMUYHO IPH3HAKbE KPUBHYHOT JIea, CY/
ONTYXKEHOM MOke obOchatm yOmaxaBame kazHe. OBa mpakca je 2009. roaunHe u
(dbopMaHO yBpIITeHA Y 3aKOH O KPUBHYHOM TIOCTYIIKY TIOJ] HA3WBOM ,,CTIOPA3yMEBAHE Y

KPUBHYHOM TI0CTynKy*. 370

9.2.2. Umanuja

Uranujanckn 3akoHnk o KpumyHOM noctynky (Codice di procedura penale)®”’

3 1988. rogmHe yCcBOjUO je MHOroOpOjHa aHIIIO-aMepUYKa IMPOIECHA IMPaBWIA, TE |
YBPEKEHO MUIILbEHE a je MTanuja HamycTHIa KOHTHHEHTAIHO Haclehe u 3ayena cBojy
BapHjaHTy aKy3aTOPHOT KPUBUYHOT MOCTymHKa. MTanujaHCKO MCKYCTBO je OJl BEIHUKOT
3HayYaja 3aTo IITO yKa3zyje Ha MpaKTHYHE IMOTEHIKohe Koje ce jaBJbajy Kaja Jaojia3u 0
npecahuBama mporecHuX (GopMu, aaw W 3aTO MITO TpyXKa YBUA y CIOpaH Mpodiem
onpehuBama TpaHUIle KOja  JE€IM  AHIJIOCAKCOHCKM  TMpPaBHU  CHCTEM O]
eBPOIICKOKOHTHHEHTANHOT. > '8 HOBY WMTalMjaHCKM 3aKOHHK YBOJM jaCHA pa3rpaHHuEH:a
m3melyy mperxoane uctpare u (aze cyhema Tako mro 3a0pamyje N1a ce Ha TJIaBHO]

pacrnpaBy NPE3eHTY]y JOKa3W W3 MPETXOJHE HCTpare OCMM ako CE JOBOAM Yy IMUTAHE

376 Schrader F.C. (2011). Uvod u Zakon o krivienom postupku Savezne Republike Njemacke, ,,University
press Magistrat Sarajevo“, edicija Njemacko pravo, knjiga 1., Deutsche Stiftung fUr Internationale
Rechtliche Zusammenarbeit, Sarajevo

377 Gazzetta ufficiale della Repubblica Italiana, n. 250. del. 24 ottobre 1988.

378 Bume y: Jamamka, M. (2006). Cyn0uHa aHrio-aMeEpUUKHX MpoLecHux uaeja y Wramuju, Xpeamcku
Jnemonuc 3a kasHeno npaso u npaxcy (3arped), soin. 13, 6p. 1, crp. 3-15.
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MCKa3 CBEJOKa, M1 HE MOTy Ce Ha IJIaBHOj pacrlpaBU Kao JOKa3W IIEHUTH H3jaBe Koje je

TIONHIHja TIPUKYIHIIA y IPETXO0IHO] ucTpasu.>’®

YV Uranuju uctpary Boau jaBHu Tyxman (publicio ministero).®®° Ou uma Bucox
creneH (YHKIMOHATHE AayTOHOMHjE W HMHCTHTYIHOHAJIHE HE3aBHCHOCTH, TE BPIIH
KPUBHYHO TOMECHE, UCTPAXKyje KPHUBHYHA Jefla M 3a Ta Jejia MOAMXKE M MPe] CYIOM
3actymna ontyx0y. [lo mpaBuiy, came UCTpakHE pajmbe BOIU cyicka monuimja (polizia
giudiziaria) kojy unHe NpUNaTHULM KaHIapMepHje, ApKaBHE NOIUIMje U (pUHAHCH]CKe
ctpaxe. OBa MONUIHMja je TIOJ] HETIOCPESTHOM KOMAaH/IOM jaBHOT TY)KHOIlA, & Y CacTaBy je
MunucTapcTBa TpaBae. JaBHU TY)XKHJall HE MOXE IOBEPUTH HCIIHTHUBAE M CYOUCH-C
MOJIMIIUjH HETO UX MOpa 00aBUTH caM. Y MPETXOJHOM IMOCTYIKY je HaJIe)KaH Cyauja 3a
MPETXOHO UCIUTHBAKE, I OH HEMa OINCPAaTHBHE UCTPAXKHE TY)KHOCTH, HErO je camo
rapaHT 1pasa u ci100o0a OKpUBIbEHOT. Hheros 3aiarak je a Ip>Ku MPUIIPEMHO POYHIIITE,
Kao M POYMINTE Ha KOME ce CKJanajy Harogbe usmel)y crpaHaka, 0100paBa ONTY)KHHUILY,

O6YCTaBJ'ba OIITY’>KHUITY ITOCJIC UCTpAre UTH.

Tyxwinauka uctpara ce y Mramuju ox 2000. roguHe mpeTBapa y CTpaHadKy HCTpary, IITo
3HAYM Ja ¥ OpaHWiAll CTUYE MPaBO 13 HCTPaxyje y MPETXOJHOM IOCTYIKY, T¢ W OH
nocraje ucrpaxuress (difensore-istruttore). HaBeneno moxpazymeBa ia OpaHuial Moxe
UCIIUTUBATH MOTEHIIMjATHE CBEIOKE, a M0 0J00pemhy CyAuje MOoXe Aa yinasu y oapehene
npocTopHrje, Aa Tperieaa JIOKYMEHTAIWjy jaBHOT TyxkHoma m ap.° o Ha oBaj HaumH
NPUKYIUBEHN J0Kasu uuHe Opanmoues cmmc (in fasciolo del difensore). 32 Hanwme,
OpaHmal oj mouetka 06aBJbarmba JyKHOCTH HA OCHOBY ITHCAHE W3jaBe MOXE CIIPOBOIUTH
UCTpary Kako O MPOHAIIA0 J0Ka3e y KOPUCT ONMTYKEHOT M TO UCK/BYYHBO y CKIAIy ca
3akoHoM.*® TIpn ToMe je BaXKHO HATJIACHTH Ja OpaHWIIAI, HEroB 3aMEeHHK, OBIamheHn
NPUBATHH MCTPAXKUTEIDb (JIE€TEKTHB) M TEXHUYKH CABETHHI[M MOTY Jia CE MOCABETYjy ca

JIMIIMa KOja Cy y CTamy Ja CaolllTe OKOJIHOCTHU KOje Cy 3a UCTPAXKHY ACJIATHOCT, C TUM

37 Iluminati, G. (2005). The frustrated turn to adversarial procedure in Italy (ltalian criminal procedure
code of 1988), Washington University Global Studies Law Review, vol. 4, no. 3, p. 571

380 PesieanTHO je HarIacMTH Ja cy peOpMOM HTAJIMjaHCKOT KPMBHUYHOT IIpaBocyha oCTaiud HETaKHYTH
ErOBU MHCTUTYHOHAIIHU OKBUPH, OJJHOCHO IOJI0XKaj UTAJIM]jaHCKOT JaBHOT TY)KHOLA.

381 I'py6au, M. (2010). TToBosoM HoBor 3akoHMKa O KpuBHYHOM nocTynky Ilpre Tope. op. cCit. ctp. 155

382 Tapunos, C. (2011). Benuka peKOHCTPYKIMja €BPONCKOT KPUBUYHOL MOCTYIIKA, [ 1acuux Adsoxamcke
xomope Bojeéodune, Boi. 83, op. 12, ctp. 617-631

383 Ynanom 391 3KII Uranuje meTalbHO je peryiMcaH MeXaHHW3aM KOjUM 0J0paHa MOXe JUPEKTHO CBOje
pesyJnrare pe3eHTOBaTH CyIy.
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IITO C€ O TaKO MPUKYIJbEHUM OOaBeIITEHhMMa HE MpaBe HUKakBe Oenemike. Takohe je
Ba)XHO YKa3aTW Ha YMIHCHHUILY Jla JUIIMMa Koja cy Beh caciyniana o cTpaHe Ap»KaBHOT
TYXXHOILA WK TIPABOCYAHE MOJIUIje OpaHuIall U BeroB 3aMEHUK, OBNAIINeHN TPUBATHU
UCTPAXKUTEIh (IETEKTHB) M TEXHUYKUA CABETHUIIM HE MOTY IOCTaBJbaTH IMUTAka HUTH
TPAKUTH OJrOBOpE. Y3UMame H3jaBa HE MOXE C€ OJHOCHTH HU Ha JIUIIA KOja IO 3aKOHY
He MOTry OWTH caciyliaHa Kao CBEJOLHU. YBOhCHEM CTpaHauyKe HCTpare MOCTUTHYTA je
PaBHOMPABHOCT CTpaHaKa, IMITO je u3a3Bayio u onpehene npodieme. [Ipu Tome ce mucau
Ha mmpemke o0aBesa oadpaHe, Ha moBehame TpPoIIKoBa o0pane u cii. Haume, ogdpana je
CTeKJIa TpPaBO Ja CaMOCTAaTHO MPHKYIJba JOKa3e, IMITO je OTBOPHIO MOryhHOCT
MPHUBATHUX UCTpara Koje Cy KapaKTePUCTUYHE 33 aHTJI0-aMEPUYKE KPUBUYHE TOCTYIIKE.
Melhyrum, [lamanika HaBOIM Ja HYje H3BECHO J1a Jii he uTaiMjancku OpaHmUiIaI] Ipey3eTH
(byHKIMjy Bol)ema MPUBATHUX MCTpara, MTO HAC HABOJW HA Pa3MUIILBAKE y KOjO] MEpH
je TyXullauka HCTpara TPETBOPEHAa Yy CTpaHauky. [lo aHIio-aMepudkoM y3opy
UTAJIMjaHCKH 3aKOHOJIABAI] j& YBEO MPETXO/IHHU MOCTYIAK ca IUJBEM JIa CE YCTAHOBH Jia JIH
je onrtyx0a y TOKy CBOJUX HCTpara Cakylwia JOBOJGHO JIOKasza Ja ce MPEIMET YIIyTH
pacnpaBHOM cyay. W riaBHy pacrpaBy je WTAIHjaHCKH 3aKOHHMK YPEIHO IO y30py Ha
aHTJI0-aMepUYKU — ca OJBOjeHHM H3BohemeM [oka3a onbpaHe W ONTyxkOe, Kao u
JUPEKTHUM U YHAKPCHUM HCIIUTHBAHEM CBEIOKA.

OKpuBJBEHU Ca CBOJUM OpaHHUOIIEM U TYyKuiall Melh)ycoOHO pa3roBapajy u To 6e3

<« 384

MPUCYCTBAa Cyauje, Te ,,IIPEroBapajy O BHUCHHU M BpPCTH Ka3zHE, O OJlyCTajamy O]

M0jeIMHUX TayaKa ONTY)KHUIE UM O BbUXOBO] MPEeKBaTU(UKALI]H.

9.3. Ip:xaBe ouBme COPJ

HoBn 3aKoH 0 KpPHUBMYHOM MOCTYNKY y Pemy6mumm Xppartckoj moHer je 18.
nerem6pa 2008. rommne. 3% HajpeneBanTHHje mpoMeHe H3BpIIEHE CY Y MPETXOTHOM

noctynky. Mako je ykuHyTa cyacka ucrpara, o cio00aU U IPaBy OKPUBJBEHOT U J1aJbe

34 Y aHIrI0CaKkcOHCKOM MpPaBHOM CHCTEMy OBaj cucteM ce Hasupa plea bargaining, wmwro 3Haum
nperosapame.
385 Hapooue nosune, 6p. 62/08, 152/08, 76/09, 80/11, 121/11, 91/12, 143/12, 56/13, 145/13, 152/14
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JIOHOCH OJITyKE CYJICKM OpraH KOju je Ha3BaH ,.cyaan ucrpare”. Huje ycmocraBibeHa
CTpaHayKa HMcTpara, ajm je OpaHuial 100M0 M3BECHA UCTPaKHA OBJIAIINEHa KOja paHuje
HUje UMao, Kao Ha MPUMED J1a MPUKYIJba oOaBenTema o rpahana, ocum of omrehenor
U O] JKpPTBE KpUBHYHOI Jena W ci. llpumMeTHo je HacTojame Ja ce MOCTyIaK
M0jeTHOCTABH jep c€ YBOAM MOTYNHOCT IperoBaparma O CaHKIIUjH, TOHOIICHE IPecyie Ha

OCHOBY CIIOpa3yMa CTpaHaka U Jp.

[TpBu crnosenauku 3KII on pacmana OuBmie Jyrocmasuje ycBojuna je Hapomgna
ckymmtuHa Peny6nuke Cnosenuje y cenrem6bpy 1994. roamme.® Ox tama je oBaj
3aKOHUK JIBAHAECT IyTa MEaH, a IIPOMEHE Cy CE€ UCKJbYYHMBO OJHOCHIIE Ha IIPUXBATAE

CJICMCHAaTa a,I[BepBHjaJIHOF THUIIA KPUBUYHOT l'IOCTyl'IK%)..Sg7

Hakon ocamocrassema u MelyHapoaHor npusHama PemyOnuke Makenonuje Ha
CHAa3M Cy OCTaJIM NPOIKCHU U3 OuBIIe JyrociaBuje Koju ce 0JHOCe Ha KPUBUYHOIIPOIIECHO

8 a majHoBHju 3aKOHHK O KPHUBMYHOM

npaso. [Ipeu 3KI138 je mouetr 1997. FO,Z[I/IHC,3
nocTynky y Makegonuju nonet je 2010. romune.>*® OBom mpuimkom je peneBaHTHO
HarjJacuTd na mnpemMa HoBoM MakenoHckoM 3KII onrtyxeHu BHIE HE HPUCYCTBYjeE
cacllylliaBamy CBEIOKA O] CTpaHE jaBHOT TYXKHOIIA, OCUM OHHUX Koje he jaBHM Tykuiar
caciyuiatu 3a oA0paHy, Ha Ipeuior oaopane. V3 HaBeeHOT ce 3aKJbyuyje J1a ONTYKEHH
u OpaHWwIal, BeOMa PECTPUKTHUBHO M Ha JOHEKJE HM3MEHEHH HA4YMH IPHCYCTBY]Y H

HCTPaKHUM pajmama. ot

3a moTpebe OBOT UCTPAXKUBaKA aAyTOP pajia Ce OMPEIETHO J1a MPUKAXKE MOJI0XKa] U

yJaory 6panuona y kpusuaHoM noctynky Lpae I'ope u bocHe n Xepuerosuse.

386 3akoH 0 Ka3eHCKeM TOCTONKY, Ypaouu aucm Penybnuxe Crosenuje, 6p. 63-2168/94, 8/06

37 Bume y: Illyrman Cry6e, K. (2014). Konuent ¢ase ucTpare y CJIOBEHAYKOM KPMBHYHOIIPOIIECHOM
3aKOHOJIABCTBY, Tyoicunauka ucmpaza: pecuoHaina Kpusuunonpoyecha saxonooascmea, Mucuja OEBC-a
y Cp6uju, beorpan, ctp. 79-87

388 3akoH 3a KpuBMYHATA TIocTanka, Cryocbenu secnuk, 6p. 15/97

389 Bume o oBoM 3akoHy y: Maroscku, H. (2001). Cycras kasHeHOr mocTynka y PenyOnuun MakeoHHjH,
Xpsamcku memonuc 3a kazneno npaso u npaxcy (3azpeb), Bon. 8, op. 2, ctp. 207-224

390 3akon0T 32 KpuBKMUHATa nocTanka, Ciycbenu echuk na Penybnuxa Maxeoonuja, 6p. 150/10

391 Bume o monoskajy u ynosu 6panuona y: Maroscku H., Kanajuujes, I'. (2014). EdukacHOCT TyXuaauke
ucTpare Hacmpam e(QHUKacHOCTH OJI0paHe ONTYKEHOT Yy peGOpMHCaHOM KPHUBUYHOM IIOCTYIIKY: Ca
noceOHMM ocBproM Ha HoBU 3KII Makenonuje, Tyocunauxka ucmpaza: pecuoHAIHA KPUBUYHORPOYECHA
saxonooascmea, Mucuja OEBC-a y Cpouju, beorpan, ctp. 233-242
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9.3.1 lpna I'opa

3aKkoHHK O KpuBHYHOM mocTynky %2 y Llproj Fopu momer je 27. jyma 2009.
ronuHe, a o6jaBibeH 18. aBrycra mcre rogune. OCHOBHM pasJior 3a HajHOBH]Y pedhopmy
KPUBUYHOIIPOLIECHOT 3aKOHOJIAaBCTBA J€CTE IMpella3ak ca CyACKe Ha TYXHJIAuKy UCTpary.
Haume, Tyxwunan Hapebyje W CnpoBOAM HCTpary, LITO 3HAYM J1a OH HE BPIIM CaMO
(GyHKIM]y KPUBHYHOT TOHEHA HETO M HCTpaXHBama KPUBHYHUX jAena. Mako HHje
Ha/IJIEKaH /1a OJIydyje O MpeIMeTy IOCTYIIKA HU O JbYICKUM IIpaBUMa y4ECHMKa, TyXKaH
je J1a ce crapa O IpaBMMa OKPUBJBEHOT KA0 M y KJIACHYHOM MHKBHU3UTOPCKOM IOCTYIIKY.
Wnak, peneBanTHO je uctahu 1a 3aKOHUK y TOM TIOTJIEAY CaapKU M HEKa HETIPUXBaT/HHBA
peliema, Kao Ha IpUMEp TO Jia je HEMPUPOJIHO JIa Y CTPAHAYKOM ITOCTYIIKY jeHa CTpaHKa
(y oBOoM ciyd4ajy Op>KaBHHU TY>KWJall) MOCTaBJba OpaHHOIlA OKPHUBJHEHOM Kao JAPYroj
ctpanny, 3 a jom HempuponHWje na OH OKPUBJLEHOM M paspemaBa Gpanuona.>®

TYKHJIQ4KO] UCTPA3H TO j& MOPAJIO Jla OcTaHe PyHKIUja MPeACeIHUKA CyIa.

Unanowm 5 cy mporucana mnpasa JiMna JumeHor ciobdone. M3mely ocranor HarmameHo je
W EEroBo TpaBo Ja y3Me 6Opanuona.>®® OkpuBbeHH MMa NPaBO 1a HEroB OpaHMIIAI
IIPUCYCTBYj€ caciyllamy, a MpaBO OKPUBJEEHOT je U Ja ce OpaHM caM, a ako u3abdepe
6paHnona, oH Mopa 6uTH M3 pena ansokara.>®® Hamme, umanom 66, cra 3 3KIT Lipre
l'ope mpomnmcano je ma OpaHumal MOXke OWTH caMO aJBOKAaT IITO 3HAYW Ja BUIIE HE
nmocroju MOTyhHOCT Jla aJjBoKaTa Mema aJIBOKaT-NpunpaBHUK. HaBeneHo je y ckiany ca
crangapauMa EBporickor cyna 3a JjbyJcKa IpaBa Jla OKPUBJbEHU Y KPHBHYHOM MOCTYIIKY
MOpa UMaTH OpaHuoIla KOjU je croco0aH Ja My TIpyXd e(EeKTUBHY MpaBHY IMOMOh.
Takohe, Bulle OKPUBJHEHUX MOXKE MMATH 3aj€JHUYKOT OpaHHOIla YKOJIHKO TO HHUJE Yy
CYIPOTHOCTH Ca MHTE€pEeCHMa HUXOBE 0/10paHe, a jeJlaH OKPUBJLEHH UCTOBPEMEHO MOXKE

uMaTu Tpu OpaHMola. Y TOM ciy4ajy cMaTpa ce Ja je oaOpaHa obe3behena kama y

392 Cnyorcbenu nucm Lpue Fope, 6p. 57/09

3% 3aK0HNK 0 KPUBHYHOM NOCTYIIKY, 4iaH 69, cras 5, unan 70, ctas 2, ynan 261, cTas 4 u cTaB 5

394 1bid., man 71, ctaB 4 u 5

3% 3akoHMK O KPMBMYHOM MOCTYIKY H3PUYMTO Yy 4iaHy 69 Iponucyje Kaaa OKPUBJHEHM MOpAa MMAaTH
OpanHmHoIa.

3% |bid., unan 12, cras 1
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IIOCTYIIKY yd4ecTByje jenan on Opanmnana.>®’ 3akoHoM je mpormcano na oxpeljeHa auna
He Mory BpmTH (PyHKIH]y Opanuona. Hanme, OpaHunan He MOxke OUTH CAOKPUBIHCHH,
omrehenu, Opaunu npyr omreheHor, TyXHoLa WK CyAHje, Ka0 HU HUXOB CPOIHHK IO
KpBU 10 TIPaBOj JUHUJU J0 YETBPTOT CTEIEHA WJIM MO Ta30MHH 0 APYror CTENeHa, Kao
HU JIMIE KOje je Kao CBEIIOK MO3BaHO Ha TJaBHH mperpec. M3y3erak je ako je To JuIe
ociio00heHo Ty>)KHOCTH CBelloYeH:a, T¢ je u3jaBmwiio Aa Hehe cBenounT. bpanwmman Takohe
HE MOX€ OMTH HH JIMIIE KOje je y MCTOM MpPEeAMEeTy MOCTYNalo Kao JP)KaBHU TYKHJIAI]

WM Cy/ja, WK JIUIE Koje je mpexy3umano oapeleHe paame y usuhajy. 3%

VY HoBoM nproropckoM 3KII ucrpara Huje cTpaHadyky OOJIMKOBaH IOCTYIIAK 3aTO
ITO ce OpPaHMOIY M OKPUBJBEHOM MOXE YCKPATUTH NPaBO KOMUpPamka WIH pa3Marpama
onpehenux crnwmca (wian 72, craB 3). HaBeneHo He mpeicraBiba HOBHHY jep je€ OBaKBO
OTpaHUYCHE M PaHH]j€ ITOCTOjaJI0 caMo HITO je Taja IMOoCTojaia CyAcka uerpara. Y CBaKoM
Clly4ajy, OBUM OTPaHUYCH-EM OKPUBJbEHHU j€ NOBEACH y mpenonapeheHy No3uuujy y
OJTHOCY Ha JIP’)KAaBHOT TY)KHOIIQ, IIITO MOXKE y BEIMKO] MEPH YTHIIATH U HA KOHAYHH UCXO]I
MOCTYIIKA, U TO HA LITETYy OKPHBJHEHOT. Takole, Ap>KaBHU M JIPYTH OpraHH AP >KaBHOM
TY)KHOILy MOPajy JOCTaBUTH TPaXCHE IMOJATKe, aji TO Hehe YMHUTH mpeMa OpaHHOIY,
3aTO INITO 3HAjy Ja He MOTy 6uTH npucubenn.>®® Mnak, ako GpaHuIal MPOIEHH a My je
TY’KHJIall HE3aKOHUTO YCKPATHO IMPaBO Ja KOMHUpPA U pa3MaTpa CIHCE, MOXKE 3aTPaKUTH
O]l CyIMj€ 3a UCTpary Ja My CBOJUM pEIICHEM I03BOJIH Ja TO ypamu. [IpoTuB pemema
CyZlMj€ 3a MCTpary KojoM je OpaHHOIly J03BOJBEHO Jla KOMUpa M Pa3MOTPHU CIHUCE Kalba
uuje nosBosbena. ‘% C npyre crpame, y 3aKkOHHKY je HCTaKHYTO HA4eJ0 HCTHHE M
MIPaBUYHOCTH, T€ j€ MPOMHUCAHO Ja je CyJ QyXaH Ja CTpaHKama u OpaHuoly o6e30eau
UCTE€ YCJIOBE Yy TOMJIENy Tpeajarama JoKa3a W MpHCTyNa JoKazuMa U HHUXOBOM
mBohemy.**! Hauenau craB 3akoHomaBIa mpema oOjeKTHBHOM yTBphuBamy HMCTHHE y

KPUBUYHOM IIOCTYNKY M AY>KHOCTU CyJa Jia OpaHMOIly W cTpaHKama o0e30enu jeqHaxe

397 |bid., wnan 67

3% |bid., unau 68

3% Mehenosuh, C. (2014). Tyxunauka ucrpara y Lipaor Topu u3 yrina 6panuona, Pazmena meopujckux
3HAA U NPAKMUYHUX UCKYCMABA Ge3aHUX 3d pad No MOOENy MydCUndauke ucmpaze u KOHYEnmy
aogep3ujanrnoe kpusuunoe nocmynka, Y ausepautet y Hosom I[1azapy, Hoswu ITazap, ctp. 121

40Bamosuh, M. (2014). Cyauja 3a ucTpary kao cy6jeKkT ucTpare npemMa 3aKOHUKY O KPUBUIHOM MOCTYIIKY
Hpue Tope, Tyowcunauxka ucmpaca: pecuonanna xKpusuunonpoyecua 3zaxorooascmea, Mucuja OEBC y
Cp6uju, beorpan, ctp. 314

401 3aKOHMK O KPMBUYHOM MOCTYTIKY, 4iaH 16, cTas 2
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yCIIOBE y TOIJIey Mpejiiarama J10Kas3a, MIPUCTyIa kbUMa U BbUXOBOM U3BOhEmY J10111a0 je
10 u3pakaja y oApendama y JOKa3HOM IOCTYIKY Ha riaaBHOM mperpecy. [lo mpasuiy,
IpPBO C€ W3BOJE [OKa3M KOje TMpeayiake TYXKWIall, 3aTUM JO0Ka3H Koje Mpeaxe

OpaHmIall, a Ha Kpajy JI0Ka3H 4uje u3Boheme Cy OApeIu 1Mo CIIy>KOEHO] Ty>KHOCTH.

Mebhenosuhi*®? ncrnue na je jemna on crnenMdHYHOCTH KPUBUYHOT MOCTYIKA Y
Lpuoj I'opu mpaBo OpaHuoLa J1a MPUKYILJbaA JTOKa3e U Ja UX Ipey3uMa O] JIUIa Koje uX
nocezyje, 1a UCIUTYje CBEAOKE, C TUM Ja HarJlallaBa Jia jé y OKOJHOCTHMA KOje MOCToje

y PETHOHY HaBEIECHO UCKJbYUMBO MpHUBHIIETHja OoraTux rpahana.

CHOpaBYM O MpU3HaBky KPHUBUILIC, HA OCHOBY AOCAaJallllbE€ ITPAKCE, 403 MOXKE C€

KOHCTAaTOBATH Jia TIOTHYE O] OKPUBJHEHOT M H-EroBOr OpaHmora. Mmak, peneBaHTHO je
HarJlaCuTU Jia MaKO OIITY>KCHU IIpHU3HAa CBC TAUKC 0HTy)K6e, TO MNOTIYHO IIPHU3HAIKLE HC
ocnobaha cym IyKHOCTHM 1a W3Bede M apyre mokase. ‘% Hamemeno je y cxmamy ca

HHKBU3UTOPCKHM IIPOLNCCHUM CIICMCHTUMA.

9.3.2 bocHa u Xepyezosura

[Ipouec peopme KprBHUUHOT 3aKOHOJABCTBA Y bocHU 1 XeplieroBuHM 3amoyer je
2000. ronuHe. HOBO KpMBMYHO MaTepHjalHO U KPUBUYHO IPOLECHO 3aKOHOIABCTBO
cTymuno je Ha cHary 2003. TouHe Ha HMBOY JpyaBe, eHTHTeTa U JIucTpukra Bpuko. %
HoBo KpuBHYHO 3aKOHOJABCTBO Oa3MpaHO je Ha pelle’hUMa JyroCIOBEHCKOT
KPUBUYHOIIPOIIECHOT 3aKOHOJIABCTBA, ajd W TOJ JaKUM YTHIAjeM aHTJIO-aMEePUUYKOT

IpaBa. CXOI[HO HaBCACHOM MOXKE CC 3aKJbyUUTU Ha C€ paaud O MCHIOBUTOM THUITY

492 Mehenosuh, C. (2014). op. cit. ctp. 123

483 Ox 29 npexMera y KojuMma je 3a [IBE WIIO TOJMHE 3aKJbYdEH CIIOPasyM O NpPU3HAEY KpHBHIE y 23
IpeaIMeTa OKPUBJREHU WIM HEroB OpaHmial cy OWIM WHHLHMjaTOpPH 3akKjbydema CIIopasymMa a camo y 6
IpeaMeTa HHUIMjaTHBa je TOoTeKa O]l ApXKaBHOT Tykuona. Bumre y: Byjanosuh, C. Criopazym o mpu3Hamy
KpHUBHIIEY npakcu npaBocyaHux oprana Lpue 'ope, Caspemene mendenyuje Kpusuunoz npoyecHoz npaga
y Cpbuju u pecuonaina KpueU4Ha 3aK0HO00A8CmMea. nopmamuenu u npakmuynu acnexmu, Mucuja OEBC y
Cpouju, beorpan, ctp. 120-136

404 3aKOHMK O KPMBMYHOM MOCTYIKY, 4iaH 340

405 C 063upoM Ha UMILEHHMILy Ja Cy CBa IIPOIECHA pellema Koja he GUTH IIpeaMeT OBe aHAIlM3e BeoMa
CIIMYHA Yy 3aKOHHMILIMMa 0 KpuBHYHOM roctyniky Penepanuje buX, Perryonmuke Cpricke u ucrpukra bpuko,
0BOM IpruimkoM he OUTH aHaM3MpaHa penema yTBpleHa y 3akoHy 0 KpUBUYHOM 1ocTynky buX.
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KPUBHUYHOT MOCTYIIKa ca apUpMallijoM aKy3aTOpPCKUX €JIeMeHaTa KOju ce Oriiefajy Kpo3

jauame TMO3MIIMje CTpaHaKa y KpHBHYHOM MOCTYTIKY. *%

JemHo oI OCHOBHHMX Hadela KOjé C€ OJHOCH Ha JHIE JHIIEHO Cclo0oae
perymucano je unaHom 5 3akona o kpusuunoM noctynky buX*Y (y namem Texcry 3KII)
y OKBHpPY Kojer je m3mely ocTayior mpormmMcaHo W Jia OKPUBJBEHH MMa IPaBO Ja y3Me
OpaHmoIIa, a KCTO PAaBO UMa M TIOPOHIIA OKPHBIHEHOT, KOH3YJIapHH CIIY)KOCHHK CTpaHe
JprKaBe YHjH je NP KaBJbaHUH OKPUBIHEHU WIIH IaK JIpyra 0co0a KOjy OKPUBJHCHH OJPEIN
na Oyne obOaBemiTeHa O HErOBOM JHUIICHY crnoboae. OcymmuueHoM he OUTH 101e/beH
OpaHmal ¥ ako 300T CBOI' HIMOBHHCKOI' CTamka HE MOXKE JJa CHOCH TPOIIKOBE OJ0paHe.

Taxolje, MpaBo OCYMEHUEHOT je 1 J1a ce GpaHu caM YKOIMKO Tako oary4n. 0

JenHo o1 peneBaHTHMX Hauena jecte M Hadeno jexHaxoctw.’®® Hamme, cyn je myxan na
CTpaHKe M OpaHHMOIla TpeTHpa Ha jeJHAaK HAYWH, TaKO INTO he CBAaKOj O CTpaHaKa
NPYKUTHU jeHaKe MOryhHOCTH y TOTJiely MpUCTyna I0Ka3uMa U BbHUXOBOM H3Bohemy Ha
rmaBHOM nperpecy. OBO Hadeno y MOTHYHOCTH HpoHMcTHYe M3 wiaHa 6 EBporcke
KOHBEHIIMje, a Iojpa3yMeBa Ja CBaka CTpaHKa Yy IOCTYNKy Tpeba Ja HWMa WHCTe
MOTYRHOCTH /1a M3JI0)KH CBOj€ apryMEHTE M Jia HUjelHa CTPaHKa y CIIOpYy HE CME Jia uMa
OMJI0 KaKBy MPEIHOCT Y OJHOCY Ha MPOTUBHHKA. Y CTBapH, OBO HAYEJO MPEICTaBIba U
o0aBe3y Jla MpaBo Ha MH(OpPMalMje O HaBOUMa U YMIbEHUIIAMa Koje rmoceyje 0uiio koja

CTpaHKa MOpajy OMTH JaTe Ha PAacIoNarame, OJHOCHO Ha yBH Apyroj crpaHn. 10

3a pacmpaBy O JeTHAaKOCTHU CTpaHa y MOCTYIKY OJ BEJIUKOT je 3Hauyaja ojpenda
KOjOM je peryiucana o6asesa 6panuona.*!! Haume, ped je o UMIepaTHBHOj HOPMH KOjoM
je HaJokeHO OpaHHWOLly J1a je Ay)XaH Ja Ipery3Me CBE pajime Koje M1y Y KOPUCT
OCYMIbMUEHOT U 3allITUTE HEroBuX Mpasa. HaBeneHo je BakHa o0aBe3a Koja Ha ojpeheHun
Ha4YuH YUHU yJOTY OpaHHOIla MHOTO OJIFTOBOPHUJOM U MPOGECHOHATHU]OM HETO IITO €
TO OUJIO PeryaucaHo Mo PaHWjUM 3aKOHUMA O KPUBHUYHOM IOCTYIKY. Y MCTO BpeMe OBa

oapenda je 3HayajHa 3aTO MITO OpaHMUIIAIl MOXKe, KaJa To/1 Yy TOKY MOCTYIKa YTBPIH /2 je

4% Hoscua C., (2012). op. Git., cTp. 236

407 Cryacbenu anacnux buX, 6p, 3103, 32/03, 36/03, 26/04, 63/04, 13/05, 48/05, 46/06, 76/06, 29/07, 32/07,
53/07, 76/07, 15/08, 58/08, 12/09, 16/09, 93/09, 72/13

408 3aK0H 0 KPMBUYHOM NOCTYNKy BuX, uian 7.

409 |pjid., wian 14.

410 Hosxuua, C. on.yum. ctp. 239.

11 3akoH 0 KpuBHYHOM nocTynKy buX, unan 50.
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YTPOKEHO MPaBO OCYMILMYEHOT, Ja Ce€ I030BE Ha OBY OJpen0y, Kao U Ha Beh MOMEHYTH

yiaH 14 1 1a 3axTeBa 3alITUTY YTPOKEHUX MpaBa.

Nnak, anamzom 3KIT buX Moxe ce 3akbyduTH J1a je TI0JI0Kaj 0I0paHe U3y3eTHO
TUMUTHpaH. 3HA4YajHAa HOBHMHA jE€CTe Jia WCTpary CHIPOBOAM TYKHJIAI, KOJU MOXKE
CIIPOBOJUTH LIEJIOKYIHY HCTpary a Jla OCYMIbMYEHH HHM HE 3Ha Jla ce BOJHM HCTpara
npotuB mera. Hanme, Hapenba o crpoBohemy HMCTpare Kao MHTEPHH TYKUTEJHCKU aKT
HUKOM C€ HE JJOCTaBJba, Ia HU OCYMIUYCHOM, U OHa HEMa HUKAKaB MIPABHU JIEK KOjOM OH
ce Ta OJUTyKa OCIlOpaBaya, 3a Pa3UKy OJ paHMjer TpaBa Ha X0y Ha pelieke O
cnpoBohemy uctpare. Tyxuiail je Taj KOju oJurydyje Kajaa he ucnuratu OCyMIBUYCHOT, a
TO Y CBAaKOM CIydajy Mopa OMTH Hpe moau3ama ontyxkuuile. *1? [Ipenomeme opnamhema
Ha TY)KHOIIa jecTe MPOAYKT TEXIbE Ja ce KPUBUYHH IMOCTYIAK yop3a u 1mo0oJbla Heropa
e(HUKaCHOCT, a HaBeJIEHO MOJKe JONPUHETH 00pOU MPOTHB OpraHU30BaHOT KpuMuHaia. C
Apyre CTpaHe, UCTO y BEJIMKO] MEpH JMMHUTHPa OpaHHOIA U OCYMEIUYEHOT Jia y TOKY
UCTpare y4ecTBYjy y HOCTYIKY M Ha Taj HaYMH JIOTIPHHECY PAacBETJbaBamby YWEHCHUIIA
KOje MOory OWTH O] 3Ha4aja 3a OJJIyKy O MOJu3amy ONTYXHHIE. Takohe, U3 oxpende
ynaHa 47 3akJpydyje ce na OpaHWiIall U OCYyMIbMYEHU HE MOTY Pa3riieaTH CIIHCE Y TOKY
UCTpare, OCUM OHUX Ha KOje ce TyXXHJAll IMO3MBa MPHIMKOM Ipeasora 3a oapehuBame

npuTBOpa. Kibydanu mpobnem koju mpousunasu u3 ose onpende’t

— ¢ 003upoM Ha TO Aa
j€ 3aKOH MCKJbYUYHUB J]a caMo OpaHWIIAI], @ HE ¥ OCYMIUYCHH MOXKE pa3MaTpaTH J0Ka3ze —
jecTe 1a caMo OCYMIbMUEHHU KOjH HeMa OpaHHoIa HE MOKE HU Yy KOM CJTy4ajy TO MPaBo Ja
ocTBapu. TakBo pelieme ce HUKAKO HE MOKe CMaTpaTy OMpPaBJaHUM HUTHU ycarjialieHuM
ca mel)yHapoHUM cTaH[apaIMMa 3alITUTE JbYACKHUX MpaBa, Te OU 3aKOHOAABAIl Y TOTJIETy
OBOT TIHTamka MOPAO JIa MHTEPBEHHUIIE, a JI0 Taja he mpakca MpHCTYNaTH pasamauro.*

Hakon nonuzama ONTYy>KHUIIE ONTY)XKEHU W HETOB OpaHWIAIl UMajy TIPaBO yBUAA y CBE

CIIMCC 1 JOKa3c€.

Hosuna y 3KII buX jecte mpaBo ONTY>XEHOT, OJJHOCHO HETOBOT OpaHUoOLa Ja

IperoBapajy O KPUBUIM ONTYKEHOI CBE JO 3aBpIIETKa KPUBUYHOI mocTyrnka. OBaj

412 |bid., uman 225, cTas 3

413 |bid., unan 47, cras 1

414 Nomuk, B. (2012). TyxwuTembcka mcTpara: MCKycTBo Bocue m Xepuerosune Caspemene menOeHyuje
Kpusuunoz npoyecnoz npaéa y Cpbuju u pesuonamna Kpusuuna 3aKOHOOAECMEA: HOPMAMUEHU U
npaxmuunu acnexmu, Mucuja OEBC y Cp6uju, Beorpan, ctp. 31
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WHCTUTYT je mpeaBuhen wianoMm 229, a wian 230 u 231 ypehyjy nurama paszmarpama
u3jaBe 0 MPHU3HAKY KPUBHIIE U MPETOBapama O KPUBUIIH, a YBEJICH je Kako Ou ce yop3ao

KpUBUYHH ITIOCTYIIAK.

[Ipe rmaBHe pacrpaBe 3aKOHOM je MpeABUNEHO MpeapacHpaBHO POUYHUIITE KOje
MOJKE J]a CE€ OJPXKH ca CTpaHKama M OpaHHOIIeM Kako OM ce pa3MOTpHiIa MUTamka Koja Cy
pelieBaHTHA 3a TJIABHU TpeTpec. BakHO je HariacuTv Ja je OBUM WHCTUTYTOM JaTa
jemHaka MOryhHOCT W OIOpaHU W TYXXHUOILY Jia Mpej CyI0M pa3jacHe HeKa pelieBaHTHa
InuTama Ipe TJIaBHOr IMPETpECa, Ka0 M HCKEC IHIIEMC KOje MOTY yTULATU Ha [aJbU
nocrynak. Ha rimaBHOM mperpecy, mociie YnTamba ONTY)KHHUIE HajIpe TYKUIAll YKPATKO
M3HOCH JIOKa3¢ Ha KOjUMa 3aCHUBA ONTYXXHHILY, a 3aTUM OITYXCHH U HErOB OpaHHIIAIl

YKpATKO M3N1a)y KOHIIENT onbpane. 1

JIoKa3HM MOCTYIAK ce€ M3BOAM Ha HAYMH Kako je mpeasuheno wianom 261 3KII
buX, a nokase Hajpe U3HOCH TYXXWIAIl Tla OpaHWIAI], a 3aTUM IOHOBO CJIEJE JOKa3H
ontyxx0e KojuMma ce moOujajy HaBoau oaOpaHe, Ma JOKa3u OJ0paHe Kao OJroBOp Ha
nodujame, U Ha Kpajy JIOKa3HW udje je m3Boleme Hapeawo cynuja, omHocHo Behe. Ha
OCHOBY OBE Of[pe/10€ BUIU C€ JIa je OCTBAPCHO MPaBo oAOpaHe Ja Ha TJIABHOM IIPETPECy
BUJM KaKBe JI0Ka3e CIPOBOJM OMNTYxkO0a, Ma TEK HAKOH TOra OJ0paHa MOXE CIPOBECTH
cBoje mokaze. M3 oBe oapende je Takohe eBHIEHTHO YBoheme HOBUX HWHCTHTYTa
AHTJIOCAKCOHCKOT TIpaBa, a TO j& ITUPEKTHO, YHAKPCHO U JIOJIATHO HWCIUTHBAHE

cBeoka. *10

[IIto ce THue paspemiema AYKHOCTH OpaHHOLA, OCYMIHHUYEHH, OIHOCHO
ONTY)XKEHH MOXKE caM y3eTH Jpyror OpaHHMOlla, a y TOM Ciy4ajy paspemuhe ce
noctaBjbeHu Opanumian. O paspeniewny OpaHuOIA OJJTydyje y TOKY HCTpare cyamja 3a
MIPETXOIHU MTOCTYIAaK, HAKOH MOIM3amka ONTYKHUIIE — CY/IHja 32 PETXOIHO caciyllame,
a y TOKy TIaBHOT TpeTpeca — Cyauja, OAHOCHO Behe, W MPOTUB Te OIyKe HHjE

J03BOJbCHA xkanba. Kao pas3jior 3a pa3pCHiCHC 6paHI/IOI_[a HaBOAMW C€ HCOATOBOPHO

415 Opa oxpen6a 3aKoHa je MEmaHa jep je y IPeTX0AHOoj OUII0 MPONcaHHo j1a he oa0paHa yKpaTKo H3HETH
Joka3e koje he moHynuTH y cBOjy oa0pany. I3MeHOM 1Mo K0joj oj0paHa HUje IyKHa J1a Mpe OTHOYHAmha
CBOT TIpeIMeTa, U3HECe JJ0Ka3e y BEIMKOj MEpH JTONPHHOCH IIPaBy 00paHe Ha e(pUKACHU]Y O0paHy.

18 Haunn Ha Koju ce BPUIM JMPEKTHO, YHAKPCHO M JIOIATHO MCIUTHBAE CBEIOKA PETYJIMCAHO j€ YIAHOM
262, 3akoHa 0 KpUBUYHOM nocTynky buX.
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BpIICHE JYKHOCTH, a O FIberOBOM pa3peliehy o0aBelITaBa ce aJjBOKaTCKa KoMopa Yrju je

I‘I.]'IaH.4]'7

9.4. JanaHcKHU NPaBHU CUCTEM

3a jamaHCKH NMPaBHHU CUCTEM IO3HATO j€ J1a j€ Y MOYeTKY OO pela3uBHO 3aTBOPEH
U 1a ce 0a3upao Ha TOIITOBaKkY MPUPOJHUX I0jaBa M CHJIA, OJHOCHO 0Oasmpao ce Ha
BEPCKOM MOMMamy I0jaBa y ApymTBY. HakoH Tor mpBOr mepuonaa pa3Boja jalmaHCKOT
MpaBHOT CUCTeMa, 3a ApPYyry ¢asy pa3Boja KapaKTEpUCTHYHO je Aa je OMO MOJA jaKuM
YTHIIAjeM KUHECKOT KOH(yIHujaHCcKor mMojena. Tpehy a3y pa3Boja jamaHcke apkaBe U
nmpaBa, on mosoBuHe XIX Beka 10 JaHac, OJJIMKYje IIMPOKO MPHUXBATAHE 3aIlalHe
KoHIenuuje npasa.*'® CappeMeno jamaHcko mpaBo OGIMKOBANO CEé HEMOCPEIHO TOCHe
JIpyror cBeTckor para Te MoxeMo pehu 1a JaHarime mpaBo JanaHa YWHU CIIOj TpaBHiIa
AHTJIOCAKCOHCKOI TpaBHOr cucTeMa (YCTaBHO M YIPaBHO MIPaBO) U  EBPOICKO-

KOHTHHEHTAJIHOT npaBa (rpahaHcKo ¥ KpHBHYHO MpaBo).*t?

9.4.1. Janan

Nako kpuBUYHOMPOIIECHO MPaBo JarmaHa HeMa HUKAKBOT YTHIAja HA Pa3BOj HaIIET
MpaBa Kako 300T BUX0Be reorpadcke yAa/beHOCTH TaKo U 300T TujaMeTpaHoO pa3inunuTe
KyJIType, OBa 3eMJba MPEACTaBba jeIHY OJ BOJAehMX CBETCKMX CHUJla, W TPEACTaBIba
CBOjeBPCHY MEIIIABHHY aHTJIOCAKCOHCKOT M €BPOTICKO-KOHTHHEHTATHOT IPaBHOT CUCTEMA,
mTa je y Kpajikoj JUHUJU U ONMPEAeNnIo ayTopa pajga Ja MpUKaXKe IMOJI0XKa] U YIOTY

OpaHMoOIa Y KpUBUYHOM IOCTYIKY JamaHa.

417 3aK0H 0 KPMBUYHOM NOCTYNKy BuX, uian 49

418 Kytnemuh, B., Fomuh, 1., (2017). Y600 y npaso, IlpaBan daxynreT 3a npuspeny u npasocyhe y Hosom
Cany, HoBu Cag, ctp. 141.

419 bid.
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Kao mocnenuma ncropujckor pasBoja, a yciea KOHCTaHTHOT YTHIaja KMHECKHX,
eBPOIICKOKOHTHHEHTAIHUX ¥ aHTJIO-aMEePUYKUX NPAaBHUX Tpaaulyja, y Janmany ce pa3Buo
KPUBUYHHU TIOCTYIAaK MEIIOBHTOT KapakTepa. Hajsehm neo mpaBa Koju MMa ONTY>KEHH
HOpPMHpaH je ycTaBoM JamaHa, JOK cy oapendama 3akOHMKAa O KPUBUYHOM IOCTYIKY
netasbHuje nedurrcana. CXoIHO HaBEACHOM jecy W ojapenode unaHa 34 Ycraa, Koje ce
OJJHOCE Ha OJOpaHy y CMHCIY Jla HHjEJHO JIMIE HE MOKe OUTH JIMIICHO cIo0oae HH
MPUTBOPEHO aKO HHj€ MPETXOJHO 00ABEIITEHO O ONTYXOHM KOja ra TepeTH, Kao U O MpaBy
na aHraxyje Opanuomna. Takohe, He Moke OMTH MPUTBOPEHO aKO HE MOCTOjU aJCKBAaTaH
pasJior 3a MPUTBOP, a HA 3aXTEB OMJIO KOjer JIMIA MOCTOjambe Pasiiora 3a MPUTBOP Mopa
OWTH OJMax paclpaBJbaHO MpPEI CYIOM, U TO y NPHCYCTBY ONTY)XEHOT M OpaHHOIa.
VYcTaBoMm je 3arapaHTOBAaHO M MPaBoO HAa Op30 M MPaBUYHO Cyl)eme 0]l CTpaHe HE3aBUCHOT
CYACTBa, K0 M MPABO ONTYKEHOT J]a caM HCIIUTYje CBE CBEIOKE, KAa0 U Jia MX TO03UBa Yy
CBOjYy KOpPHCT, a 0 jaBHOM Tpouiky. [IpaBo onTykeHor jecTe U Aa aHraxyje OpaHHoLa o
CBOM TpOIIKY, a aKO HEMa JIOBOJbHO CpEACTaBa — Ha padyyH JpxkaBe. Y KPHUBHYHOM
MOCTYIIKY JamaHa ONTYy)XeHH He Mopa Jia Oyze CBeJOK Ha cyhemy yKOJIHMKO He KEJH, a
aKo je /a0 MpH3HAamke MOJ TNPETHOM, MPUCHIOM WM MYydYeHheM OHO CE€ HE MOXe
KOPUCTHTH Kao JI0Ka3 y MocTynky. Hujeman ontyxeHu He Moxe OUTH ocyheH uiam

KaXHCH y CIIy4ajy Jia je JeAMHU J0Ka3 IPOTHUB HEera BEeroBo CONCTBEHO MPU3HAE.

[TponiecHompaBHe oapende Koje ce 0JTHOCE Ha OpaHHoIla Y KPUBUYHOM TOCTYIIKY
Janmana perynucane cy wiaHoBuMa 30—42 3akoHHMKa O KpUBUYHOM IOCTYIKY JamaHa. Y
O6uno kojoj ¢a3u MOCTyNKa ONTY)KEHH MOXE aHTraXxoBaTH OpaHuoLa, a MOry Ta
aHra)XOBaTH M HAjOMMDKU CPOJHUIM ONTY)KEHOT. 3aKOHMKOM j€ TMPOMMCAHO OIIIITe

MpaBUJIO J1a OpaHmIIall MOke OUTH caMO aJBOKAT, OCUM Y JBa CIIy4aja:

1. xama ce paau o OCTYIIIMMA KOJU C€ BOJIE TPE] CyI0BUMa 3a CKpaheHH! MOCTYIaKk
U Tpel TOPOJUYHMM CYJOBHMa, OJIYKOM Cylda 3a OpaHHOIla MOXe OUTH

MMCHOBAHO JIUIIC KOjC HI/IjC aJIBOKaT U

2. omoOpemeM cyaa y TOCTYIIIMMAa KOjU C€ BOJIE TPe OKPY)KHUM CYIOBHMA TIOPEN
OpaHHoOlla — agBOKaTa, MOXK€ OWMTH WMEHOBAH jOIN jelaH OpaHwiIal, KOju HHje

aJIBOKarT.
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OnrtyxeHu MOXKEe aHTa)KOBAaTH W BUIlE OpaHMIIANa, ¢ THM Ja jé HEONXOIHO Ja
jenaH on BUX Oy/ie UMCHOBAH Kao TJIaBHHU OpaHWIIal. JarmaHCKy 3aKOHOaBall IPEIU3HO Y
yiiany 37 mpomnucyje aa je Cya AyXaH Ja MOCTaBu OpaHHoIla MO CIYKOEHO] AY)KHOCTH
aKO je OKPHMBJbCHH MAJIOJICTaH, aKO MMa BHIIC O] CEIaMJeCeT TOJMHA, YKOJIHKO je
ONTY)XCHH HEM WM TJIyB, aKO IMOCTOjH MOTYHHOCT Ja je HEypauyyHJbUB H TIOCIOBHO
HECIOCO0aH M aKo je TO MOTpPeOHO M3 Npyrux pasiora. Ha oBaj HauMH 3aKOHOJABAIl
OCTaBJba MPOCTOPA U TPAKCH, TAKO Ja CYJ MOXKE JIOHETH OJJIYKY Y KOJUM je CUTyalujaMa
HEOITXOJIHO JIa C€ MMEHYje OpaHWIIaIl IO CIY)OCHO] AYKHOCTHU. PelleBaHTHO je HarllacuTH
Jla je MPUCYCTBO OpaHMOIAa HA TJIABHOM IPeTpecy 00aBe3HO aKo € paaud O KPUBUYHOM
JeNy KOje je KaXHHBO CMPTHOM Ka3HOM, Ka3HOM 3aTBOpa OJi HajMame TPU TOJAUHE H
Ka3HOM JOXXHUBOTHOT 3aTBopa (wiaH 289). YKoIMKO ce OpaHuiall He MOjaBh Ha TJIABHOM
npeTpecy y CilydajeBMMa KOjU Cy HABEICHHM WJIM aKO OKPHBJbCHH HHUje HU HMEHOBAO
Opanuola, mpencenaBajyhu cynuja je QykaH Ja HMeHyje OpaHHoOlLla MO CIy:KOeHO]

AYKHOCTH.

Hakon numema c10007€ HEONMXOJHO je J1a OKPUBJHEHOT IOJIMIHja 00aBECTH O
pasio3uma Xariiema, O lberOBOM IPaBy Jia aHTaxkyje OpaHHOIla U MpaBy Ja Ce M3jacHU O
HaBOJMMa KOjU Ce Hajla3e y HaJIOTy 3a Xamlleme. Y poky o 48 yacoBa OKpUBJHEHU MOpa
6uTH cripoBesieH jaBHOM Tyxkuoiy*? koju he y poky oa 24 4aca Ha OCHOBY caclyllama
OKpPHUBJHEHOT U MCITUTHBAKEM OCTAIHX JIOKa3a OJJIYYHTH J1a U he TOKPEeHYTH TOCTYIaK
MPOTUB OKpHUBJEHOI MM he ra mycTutu Ha cioboxy. Mako je TyXuiamTBO MOJ
KOHTPOJIOM W UHrepeHiujoM MuHHCTapcTBa MpaBAe OHO HUMa ojpeheH cremneH
camoctanHocTH. Kao mTo je Beh HaBeneHO, HA OCHOBY COIICTBEHE IPOLEHE, OJHOCHO
JI0Ka3a MMa IpaBo Ja uctpaxyje aa au he momuhu onrtyxuuny win He. Cyn caBeryje
OKpHWBJHEHOT J1a MMa IPaBO Jia C€ Ha TJIABHOM IPETPECy, HAKOH YUTama OINTY)KHUIIE,
Opanu hyrameM WM Ja H3HEce CBOjy oAOpaHy. AHaIU30M Mpakce IOLUI0 Ce JI0

3aKJbyuKa ja ce Buile o 90% OKPUBJHEHHX y 0BOj (ha3u TMOCTYIKA H3jacHH KpuBuM.*2!

420 JaHO TyMNAITBO ce cacToju o 438 jokamHuX, 50 OKPYXHHX, 8 BHIIMX U jeJHOT BPXOBHOT
TyxwmnamrTsa. Bumre y: Johnson, D. T. (2001). The Japanese Way of Justice: Prosecuting Crime in Japan,
Oxford University Press, Oxford, pp. 119-122

421 |bid.
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[Tomauu nobujeHu U3 mpakce HaBENIU Cy IMOjeIMHE ayTope Ja OKapaKTEpUINy jarmaHCKU

TIPABOCYIHH CHCTEM Kao ,,MIIHH 32 100Hjame Ipu3Hama™. 22

KapakTepucTnyHo 3a KpUBHYHM TOCTyNak JamaHa jecTe Ja je HEONXOIHO
u3Boheme J0Ka3a U y Ciydajy NpHU3Hama OKPHUBJBEHOT jep CE€ MO YCTAaBHO] OJpenOu
npecya He MOXKEe 3aCHHBATH CaMO Ha IMpH3HaWYy OKpuBJbeHOT. Ha riiaBHOM mperpecy
MIPBO CE€ U3BOJIE JIOKAa3W KOje je MPEUIOKUO TY)KHJIAIl, a 3aTHM M OHHU KOj€ j& TPEIII0KHO
Opanwnan. CefonyMMa Hajlipe MOCTaBJba MHUTaka CTPAaHKA KoOja ra je Mpeaiokuia, a
3aTHM CyNmpoTHa cTpanka. CTpaHKa Koja ra je MpeUIoXKuia MMa MpaBo Jia MOCTaBba M
nonyHcka nutama. Cyacko Behe mma mpaBo J1a MCHUTYje CBeloKa Ha Kpajy. OBa (aza
MOCTYIKA CE 3aBpIllaBa HCIUTHBAKEM CBEJOKAa KOjer Hajupe HCIuTyje OpaHwWial, mna
TYXXHJIAIl ¥ Ha Kpajy cyzacko Behe. Mako onTykeHu He MOpa Jla OAroBapa Ha MoCTaBJbeHa
NUTamka, y Mpakch OH To Hajyemhe ywmHM. [lo 3aBpmieTky m3Bohema gokasa ciene
3aBpIIHE PEuM, M TO MPBO jABHOT TYKMOLA, 3aTUM GpaHHMoIa, ma onTyxkeHor.*? 'mapHu
MpeTpec ce 3aBpliaBa U3pULIAkbeM Tpecyae. MehyTuM, YKOJIUKO ce KacHHje T0jaBe HOBH
JI0Ka3u KOjH HEJIBOCMHUCIICHO YKa3yjy Ja OW onTyxkeHu Tpebano na Oyme ocinobohen —
OpaHwWIIall, jaBHU TYKWJall, OCyl)eHH, 1Ma U HEerOBH CPOJHUIIM UMAjy MPaBO Ja TMOTHECY

3aXTCB 34 ITOHAaBJbAKC HOCTyrIKa.424

422 Gaines, L.K. Miller, R. LeRoy (2012). Criminal Justice in Action, Wadsworth Cengage Learning,
Belmont, p. 305

423y Janany ox 2008. rojiuHe je Ipakca Jia ¥ ONTYKEHH YYECTBY]jy y IOCTYIIKY, OJHOCHO Ja MMajy HpaBo
Jia ce obpaTe Cyy y 3aBpIIHOj peyH.

424 Munosanosuh, M. (2013). Kpusuunu nocrynak Janana. Cmpanu npasnu scueom, 6p. 1, crp. 306-320.
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10. UCTPA’)KNUBAYKHU JEO

3a nmotpele HCTpakuBama y OKBUPY IHUCamka JOKTOPCKE AUCEpTalHje, a y HUbY
CBECTpaHUjer U jaCHHjer pa3yMeBama MpoOieMaTHKe KOja ce OJHOCH Ha caM MpeaMeT
paga, CIOpoBElId CMO HMCTPaXHBAmkE Y BE3W ca OpojeM aHTaKOBaHMX OpaHuUiana o
CITy’)KOCHO] Ty’)KHOCTH Yy KPUBHYHOM TIOCTYIIKY, KaKO MpPEJ] jaABHUM TYKHOIIEM, TaKO U Yy
TOKY TJIaBHE paclipaBe IpeJl HaJUleXKHUM cyaoM. Ha ocHOBY oBux monataka nohu hemo
710 ca3Hama 0 Opojy aHra)KOBaHMX OpaHMIIAIA MO CIYKOEHO] Iy>)KHOCTH y OJIHOCY Ha OHe

KOJU Cy aHT'a>KOBaHH OJ] CTpaHEe OKPUBJHEHOT.

10.1. lIpeaMeT U HM/b UCTPAKUBAKHA
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[TpeamMeT ucTpaxkuBama Mpe/ICTaB/ba aHATK3a Opoja aHra)KOBaHUX OpaHUIIaIa 1Mo
ciyx0€eHOj TY)KHOCTH y OJIHOCY Ha OHE KOjU CY Y KPUBUYHOM IOCTYIIKY aHTQ)KOBaHH Ha
OCHOBY myHOMohja 1aTor o/ cTpaHe OKpuBJbeHOT. Ha OCHOBY OBHX mojaTaka aohu hemo
710 3aKJbYUKa JIa JIM j€ BHILE OpaHuiIama 1mo ciy>k0eHo]j Ty>KHOCTH, WJTU TIaK j€ BUIIE OHUX

KOjI/I CYy aHTr'a)XOBaHHU O CTpaHE OKPUBJHCHOT .

10.2. MeToa0.10THja MCTPAKUBaHA

HctpaxkuBame je cipoBeieH0 y OCHOBHOM JaBHOM TYKUJIAILITBY y JieOaHy, Kao U
y OcHoBHOM cyny y Jlebany. UctpaxuBame noapasymena nepuoj ox 2014. go 2016.

roguHe. McTpakuBame je cripoBeieHo Y jyiy meceiy 2017. ronune.

10.3. Onuc y3o0pka

Ha ocHoBy nonaTaka koje cMo 106uiau o ctpaHe OCHOBHOT jaBHOT TYKHJIAIITBA
y Jlebany y 2014. romuuu on ykynHOo 516 mpeamera, OpaHuiama Mo CIy»KOEHO]
Iy’XHOCTU je Ouio aHraxoBaHo y 20 mpeamera. Y TUM IpeAMETUMa MO CTPYKTYpHU
KPUBUYHUX JIeJla pajJd C€ O KPUBHYHHUM JeuMa Temka kpaha y 8 mpenmera, Hacuiba y
MOPOJUIIM 7 TIpeMeTa U 5 mpeaMeTa Hel03BOJbEHOT Ip)Kama U Holllekwa opykja. Y 2015.
TOAMHU Off YKynHO 586 mpeameta, y 21 mpeaMeT cMO MMajM aHrakoBambe OpaHHUoLa 110
ciyk0eHoj nykHocTu. [Ipema cTpyKTypu KpUBUYHHX Jiefa, y 12 je Ouo peuu o Teukoj
Kkpahu, y 5 je Omsio peun 0 KpUBUYHOM JIely HacWJba y MOPOJULHU U 3 HEI03BOJHEHOT
JpXamka U Hollewa opyxja. Y 2016. ronunu ox 675 npenaMera, aHra)xoBaHOT OpaHHOLA
1o ciayx0eHoj Ay)XHOCTH cMo uManu y 31 mpeamera, on Tora 18 3a KpUBHUYHO €O
Temke Kpahe, 5 3a KpPHBHYHO [€JI0 HACWJba y MOPOTUIM, 4 3a KPUBHYHO JIEJIO
HACWJTHMYKOT TIOHAIlakha W M0 2 3a KpPUBUYHA Jeja pa300jHUINTBA W OMETamba
oBnamheHor Jmmna y obaBibamy MocioBa 0€30€IHOCTH WM O/p)KaBama JaBHOT pefla U
mupa. Jlakie, Kao MTO MOXKEMO 3aKJbYUUTH, MHOTO je Behu Opoj nzabpanux OpaHuiana,
HEro JIM OHUX KOjU Cy aHTa)XKOBaHU M0 CiIyx0eHoj ayxHocTd. HapaBHo, Tpeba y3etu y

003Mp M YMIEHUILY J]a y CBUM IIpeaMeTHMa Huje Ouiia ob6aBe3Ha cTpydHa oAlOpaHa, ma
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caMUM TUM HHje OWJIO HU TOTpede 1a ce aHTaxyje OpaHwIall 1Mo CIIYKO€HO] Ty)KHOCTH.

Hampen HaBeaeHe nomatke cMo npukas3aid Uy Tadbenu 1.

Tabena 1. Bpoj aneascosanux dpanunaya no ciyxcoenoj oyacnocmu y 2104. 2015.

u 2016. 200unu y Ocnosnom jagHom myaxcurawmay y Jlebamy

I'opuna Temxa Hacume 'y | Henossosbeno | Hacununuko | Pasbojuumro | Owmerama 0B.
kpaba NIOPOAMLIU JpXKambe U MOHAIIAke amna 'y
HOLICH:E obaBJbamy
opyxja mocioBa 0e30.
WM OZIpIKa.
jaBHOT pena u
MHupa
2014. 8 7 5 - - -
2015. 12 6 3 - - -
2016. 18 5 - 4 2 2

W3Bop: YCHOBHO jaBHO TYXXWJIAIITBO y Jlebany

Ha ocHoBy nonaraka xoje cMo n1oouim o crpane OcHoBHOr cyna y Jlebany, y
2014. ronuau cMo umanu 976 npeamera o KOjux cMo y 46 mpeamMera uMaiau OpaHuora
1o ciayx0eHo) ayxHocTd. ¥ 2015. ronunu cMo umanu 247 npeaMeT of KOjux cMo 'y 52
uManu OpaHuola Mo CiayXO0€HOj IYyKHOCTH, JOK cMo y 2016. rogunu umamu 250
npeaMera y Kojuma cMo uManu 97 OpaHuiana mo ciyx0eHoj ayxkHocTH. Jlakie, mpBo
IITO MOXEMO MpUMETHTH jecTe na y 2014. romuau umamo 3HaTHO Behu ykymaH Opoj
npeaMera y ogHocy Ha 2015. u 2016. roguny. Pa3nor 3a Tako HEIITO MOXKEMO TPAXKUTH Y
YUBEHUIM 11TO je Y 2014. roauHu AOIIIO YIYCTBO 0/ cTpaHe MuHHCTapcTBa MpaB/e Aa
ce Behu Opoj mpenmera W3 paHHUjer MepHoia pelH, na je Ouio jgocra u cyhewma y
0JICYCTBY, Kao u oapeheHu 0poj ca Apyror cTeneHa je BpaheH Ha MOHOBHO cyheme, a CBe,
Kao IITO CMO HAalOMEHYJM y LUJby pellaBama crapujux npamera. Takohe, y 2015. u
2016. ronuHy je BENUKU Opoj pelieH y TYKUJIAITBY, HEIITO HA OCHOBY ONOPTYHHUTETA, a
HEILTO Ha OCHOBY CIIOpa3yMa ca jaBHUM TyxkuoueM. McTo Tako, MOKeMO MPUMETHTH J1a
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je y 2015., a mocebno y 2016. ronquau u 3HaTHO Behn Opoj aHTa)KOBaHMX OpaHMIIAIA 1O

CITy)0€eHO] ny)XKHOCTH. Y Tabenu Opoj 2 Cy MpUKa3aHU HAMpe] HaBEECHH! TO/IAIIH.

Tabena 2. Bpoj aneasxcosanux bpanunraya no cayxcoernoj oysrcnocmu y OcHogHoOM

cyoy y Jlebamny
lonuna Ykynan Opoj nmpenMera Bpanmmann mo ciyx0eHoj
TY’KHOCTH
2014. 976 46
2015. 247 52
2016. 250 97

W3Bop: OcHoBHU cya y JleOany

3AK/bYYAK

®yHkuuja ogOpaHe, Kao jeHa 0/ TPH OCHOBHE (PYHKIIM]j€ Y KPUBUUHOM MOCTYIIKY
je mpolecHa JeNaTHOCT YMjU j€ OCHOBHM LIWJb Jia JIOTIpUHECE JOHOoIemY ociiobahajyhe
npecye MO OKPHMBJBEHOI WIM INTO OJlaXk0j KPUBMYHO] caHKUUjU. OCHOBHM 3ajaTak
of0paHe cacToju Ce W y 3aITUTH IIPaBa OKPUBJHEHOT O] MOMEHTA MPBOT CACIyllamka, Ia
no ynyhuBama Ha U3BpLICHE KPUBUYHE CAHKIIH]E.

IIpaBo Ha onOpaHy NpeicTaB/ba jeIHO OJ OCHOBHHMX M €JIEMEHTapHHX IpaBa
OKpUBJHEHOI' y KPUBHYHOM IIOCTYNKY. Ped je o mpaBy Koje je 3ajeMYeHO HHU30M
MelhyHapoAHHUX JOKyMeHaTa.

[TocMaTpaHO HMCTOPHjCKH, KPO3 pPa3IUYMTE THIIOBE KPUBHUYHUX TIOCTYIaKa, U
pasnuunte (haze APYIITBEHOI pa3Boja, MPaBo Ha 0AO0paHy, Kao M MpaBo Ha OpaHMOIA Y

KPUBUYHOM IIOCTYNKY j€ TMPBOOMUTHO MpPEACTaBJbAJO NPBO KOje HHUje OWUIO JOBOJHHO
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pPa3BHUjE€HO, OJTHOCHO MPaBO Koje HUje OmiIo HHU mpornucaHo. HakoH Tora m kana je Ouna
npensuleHa ctpydHa moMoh OKpUBJBEHOM Y KPHBHYHOM IOCTYIIKY, PaUjIO Ce O MpaBy
KOj€ je BPJIO PeTKO Ouiio KopuiheHo.

HacympoT Tome, nanac, mpaBo Ha 0J0paHy, a CaMUM TUM H MpaBo Ha OpaHuona y
KPUBUYHOM TOCTYIIKY IPEICTaBJba jEAHO OJ OCHOBHHX IpaBa OKpUBJbeHOT. OIHOCHO,
paBo Ha OJ0paHy MpPEICTaB/hba YCTaBHY KaTErOpWjy y MOTHUM Jp)KaBama, OJHOCHO
MPEeJCTaBJba jeTHO OJl OCHOBHHUX JbYJCKUX TpaBa. [lanac je, umajyhu y BUIy CTpyKTypy
KPUBUYHOT MOCTYIKA M YHILEHUILY Ja je JOKa3Ha aKTUBHOCT Cy/la CBeleHAa Ha MUHHUMYM
Ka0 M YMCHUIIE KOja MOJpa3yMeBa OJCTYIAlkEe O] Hauella MaTepHjaliHe MCTHUHE, yJora
OpaHHOIa Y KPUBUYHOM ITOCTYIIKY BEOMa BaXKHa.

Takohe, wmajyhu y BuOy © TYXWIAQuKH KOHIIETIT HCTpare, YMHU Ce€ Ja
HEOIXOAHOCT aHTaXOBamka OpaHWOLd Yy KPUBHUYHOM IIOCTYIKY jOII BHIIE JOJIA3H IO
u3pakaja. Hamme, OpaHwiall y KPUBHYHOM IIOCTYIIKY WMa BeOMa 3HAYajHY VIIOTY
MIPBEHCTBEHO y 3aIITHTH MPaBa MOjeNHIIA, KA0 U Y JOKa3HBakhy HEBUHOCTU OKPUBJHEHOT,
OJTHOCHO y O0pOu 3a moHoIIeHmeM ociiobahajyhe mpecye.

CBe paame y MOCTYNKY, KOj€ OKPHUBJbEHH MOXE MPEIy3MMaTH y CBOjY KOPHCT,
opnamheH je M WEroB OpaHWIAIl Ja HpeAy3uMma, U3 yera NpoM3Muia3u Ja Cy Ipasa
OKPHBJHEHOT M IpaBa OpaHMOIa HEPACKUIMBO BE3aHa U Ka0o TaKBa C€ MOPajy MOCMAaTpaTH
3ajelHO Kao mpaBa oa0Opane. Ca pyre CTpaHe, M caMO IIPaBO OKPUBJHEHOT Ha OpaHUoOIa
MpeJCTaB/ba 3HauajaH CEerMEHT IpaBa Ha OJ0paHy, jep OKPUBJbEHH, MO TPABUIIY, HE
nocejyje CTpyyHa 3Hama Koja Mpe/cTaBsbajy IpeyCclioB 32 OCTBApUBabE CBOJUX IpaBa y
MOCTYNKY, 0e3 030upa mTo moctoju obaBe3a onapeheHnx opraHa ga my BehuHy OBHX
npaBa mpeaoye.

3Hayvaj mpaBa Ha 0j0paHy U oMoryhaBame YCIEIIHOT OCTBapHBama OBOT IpaBa
Tpeba ce mocMarpaTu M Kpo3 OMNILTH MHTEpPEC, a He caMO Kao MHTEpeC OKPHUBJHEHOT, jep
rapaHTOBambEM M OCTBAapUBaI-EM IpaBa Ha OAOpaHy, OJJHOCHO CBHUX IPOLECHUX DPAbH
Koje omoryhaBajy peanu3oBame (yHKIHje oa0paHe, MONMPUHOCH C€ M OAOpaHdu Of
HETPAaBWIIHAX M HE3aKOHWUTHX akarta cyna. Jlakie, m y ciydajeBuMa Kaja je M3BpIICHE
KPUBUYHOT JIeJla U HMJIEHTUTET W3BPIIMONA MOTIYHO OYMIJIE[aH, MOCTOjU MoTpeda 3a
peanu3oBameM 0/10paHe, jep ce Ha Taj HauuH 00e30elyje perymapHOCT Mmpoueaype u

JOTIPUHOCH TIOTIIYHOM M e(uKacHUjeM YTBphuBamy YUHBEHUYHOI CTama, Kao |
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MPAaBUJIHOM OJIMEpaBamby KPHUBUYHE CaHKIHWjE, a y KpPajib0] JIMHUJU U TPaBUIHOM
KpUBUYHOM TocTynKy. MMajyhu oBo y Buiy, 3Hauaj mpaBa Ha oAOpaHy HE Orjeia ce
caMmo y Morjieny JoKa3uBama Ja JIM jé OKPUBJbEHU M3BPIIUO O/pel)eHO KPHUBHYHO JEI0
WM He, Beh U W y HOIIeAy JPYTrUX OKOJHOCTH KOje YTHUy Ha OJMEpaBarmbe KpUBHYHE
CaHKIIHj€.

Kana je peu o OpaHuoiy, BaKHO je HAIOMEHYTH JIa OH jE€CTE BPIIMJIALL JSTHE OJI
OCHOBHUX TPOIECHUX (YHKIM]ja, OMHOCHO (YHKIHMje Oa0paHe, ald HHje CTpaHKa y
KPUBUYHOM TOCTYIIKY. JEITMHO OKPUBJLEHU MpPEICTaB/ba HOocHola (QyHKIMje on0paHe, a
MOJKE j€ BPIIUTH CAMOCTAJIHO WJIH Y3 CTPYYHY IMOMOh OpaHuona.

YBoheweM MOryhHOCTH J]a OCYMIUYCHU U BETOB OpaHMIIall PUKYIIbAjy JT0Ka3e
WCIIUTHBAKEM CBEJOKA WM NpPEy3MMameM NpeIMeTa WIM J0Ka3a Of JMIa Koja uX
noceayjy, 3ampaBo ce yBoau MoryhHocT Bolema moceGHe mcTpare of cTpaHe on0paHe.
Bpanunamr TOKOM KpUBHYHOI IIOCTYIKAa TMpYy)Ka IpaBHY IOMON OKPUBJBEHOM, a
YCIIEIIHOCT OA0paHe MUPEKTHO 3aBUCH O]l KBAJIUTCTHO O0ABJbEHE AHAIM3E CaJPIKUHE
CBUX JIOKa3a Koje OpaHmial] MMa Ha pacroliaramy. 3Hadaj yjore OpaHuoIa J0ja3u 0
n3pakaja Beh mpu xamnmemy Juma, ¢ 003upoM Ha TO Aa OpaHMIal OKPUBIFEHOT MOXKE
TaJia TOY4YHTH O TIpaBMMa Koja My Mpumnanajy, uMajyhu y BuIy 3akoHcKo oapeheme na ce
OKPHBJbEHH TEK HETIOCPETHO e MPBOT CaciIyllama Moy4aBa O CBOjHUM MPaBUMa, aKo U O
mpaBy Ja MoOxe u3a0patu OpaHuolna Koju he mpucycTBoBaTH caciymamy. OBakBO
3aKOHCKO pelIeHhe Yy TEOpPHjU je YMHH Ce ca MpaBOM KpuTukoBaHO. Hamme, mpema
panujem 3KII-y OKpHBJbEHH c€ O CBOjUM NpaBUMa IOydYaBao NPWIMKOM Xallllema, a
IIpeMa akTyeIHOM 3aKOHOAABCTBY O CBOJUM IIpaBMMa c€ Ioy4yaBa HEMOCPEAHO Ipe MPBOT
caciylllamka, IITO, JaCHO j€ OCTaBJba BPEMEHCKU IMEPHOJ] y KOJEM OKPHUBJBEHH MOXKE
pasroBapaTH ca MOJMIHM]OM U pa3MemUBaTH MH(OPMalKja, a 1a O CBOJUM NpaBUMa HHJE
noydeH. Takolje, Ha MOBEpJbUB Pa3roBOp ca OpaHMOLIEM MMa IPAaBO CaMO OKPUBJHEHH
KOjH je JHIIEH cI000/e, ITO CBAKaKO CTaBJba Y JIOIIU)HU IOJI0KA] OKPUBJEEHOT KOJU Ce
caM 0]1a3Bao Ha TO3MB.

Takohe, mocmaTpaHo ca acmeKkTa MpaBa OKPHUBJHEHOT W yjore OpaHHONIa Y
KPUBUYHOM IOCTYNKY, TpeHyTHO Baxkehu 3KII mpomnucyje aa OpaHuian HEMOCPEIHO TMpe
NpPBOr caciyllakba MMa TpaBO Ja MPOYUTa CaMO KPHUBHYHY INPHjaBYy, ald HE M HEHE

mpujiore, INTO CBAaKako cMmamyje MoryhHocT OpaHuona na eduxacHuje nenyje y
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KOHTEKCTY TPUMApHOT KOHLMIHpame OJ0paHe OKPHUBJHEHOT TPHIMKOM HPBOT
caciymama. Ha ocHOBY Hampen HaBeAEHOT, 3aKJbydyjeMO Ja II0JIOKa] OKPUBJBEHOT H
ETOB HEPABHOIIPABAH IOJIOXKA] Ca JABHUM TYXKHOIIEM, a CAMU THM M TPaBO Ha oAOpaHy,
HajBUILE J0JIa3M 70 U3paxaja y (a3 ucrpare, yuMe je noTBpheHa Hama rnpsa nocedHa
XHIIOTE3a.

HoBe TenneHnuje y caBpeMeHO] HAayllM W TPAaKCH KPUBUYHOIPOLIECHOI IIpaBa
apupMUIly PaBHONPABHOCT (YHKIMje OXOpaHE Yy KPUBUYHOM TIOCTYIIKY, IITO C€
JMPEKTHO OJpa)kaBa Ha IMOJIOXKaj OpaHMOoLla Kao HOCHoOLA cTpydHe oxalOpane. Hosu
3aKOHMIIM y TOM JIOMEHY adupMHILy MOjeuHe oApende KojuMa ce rapaHryje Hmerona
PaBHOIPABHOCT ca OCTAIMM CYOjeKTHMa KPUBUYHOT IpaBa, MPEBACXOAHO Ca TYXKHOIIEM.
Mehytum, cBakako Mopamo wuctahum aa je paBHONMpPaBHOCT u3Mel)y OKpUBIHEHOT H
TY)KHOLIAa Y KPUBHYHOM TOCTYIKY TOTOBO Hemoryhe moctuhu, a ma TpeHyTHO Bakehn
3KII Tome nomaTHO ompuHOCH, ToceOHO y ¢as3u uctpare. [Ipema Tome, monoxaj u yiora
OpaHuoLa y KPUBUYHOM IIOCTYIKY, @ CaMUM THUM H IIpaBO Ha oJ0paHy, Cy mpema
TpeHyTHO Baxehem 3aKOHMKY M KPUBHYHOM IOCTYIIKY JIOUIMJH y OJHOCY Ha paHHje
3aKOHCKE MPOITMCE, YMME je MOTBpleHa Hallla OCHOBHA XHUITOTE3a.

[TocMaTpaHO Kpo3 YyIOpPEJHO 3aKOHOJABCTBO, Tpeba ucrahu aa KpUBHYHU
nocrynak y CAJl je TumuuaH aaBep3ujalHu, HITO MOJpa3yMeBa CTpaHAUYKH OpHjeHTUCAH
MOCTYNAaK, KOjU c€ CBOAM Ha (pOopMalHO M3jeHAYaBamkE€ CTPaHaKa M HAuelIHO J1aBambe
ucTUX mpouecHux moryhHoctu u ontyxOu u oxOpanu. ¥ CAJl Benuku 3Haya] uma
criopasyM O MpHU3HamBY KPUBHIIE, TO3HAT MOJ Ha3uBoM plea bargaining koju je y HeKuM
CBOJUM BapHjaHTaMa MOCTa0 pacHpOCTPaEH IIUPOM CBETA.

3a eBpOINCKOKOHTMHEHTAIIHW TIPaBHU CHCTEM KapaKTePHUCTUYHO je J1a 'y
onpeheHuM TpOLeCHUM CHUTyaljamMa u y oapeheHuM ¢azama MOCTyNKa ONTYKEHOM
Mopa 6utu 06e30ehen cTpyuHu OpaHmian. AKO ra caM He aHraxyje MocTaBjba My Ce Io
CIIy’)kO€HO] IIy>)KHOCTH OJ cTpaHe opraHa nocrtynka. C gapyre cTtpaHe, y BehuHH
aZiBep3ujalHUX KPUBUYHUX TOCTYyMaka OMNTYXEHH HWMa IpaBO Ja My C€ IOCTaBU
OpaHmiIal ¥ ako HeMa (PMHAHCH]CKUX CPEJICTaBa Jla caM CHOCH TPOIIIKOBE OJI0paHe.

3aKkOHUK O KpuUBHYHOM mocTynky PemyOnuke Htanmuje koju je noner 1988.
TOJMHE TIOpe]l OCTAJIOr 3HayajaH je ¥ 10 TOME IITO YBOJIU aKy3aTOPCKU THIl KPUBHUYHOT

MOCTYIIKa YMECTO PaHMjeT MHKBU3UTOPCKOr. HajBaxkHHje HOBHMHE Koje Ccy mnpeaBuheHe
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HOBHMM HTAJIMJAaHCKUM 3aKOHHUKOM OIJIE/Iajy C€ Y TOME J1a jé YKUHYT UHCTUTYT UCTPaXKHOT
CyaMje, Jla MpeTXoJHa HUCTpakMBama Bplle o0e CTpaHKe, Ja ce JO0Ka3H U YHAKPCHO
UCIHUTHBAKE M3BOJE CaMO Ha TJAaBHOj paclpaBd, Yy CKIALy ca aJBep3HjaHUM
IPUHIUIIOM, a oBJamhema CyAa Ja W3BOAU J0Ka3e OrpaHHuYEHO je caMO Ha IOjeTuHe
clTy4ajeBe.

KpuBnunu nocrynak y JamaHy Hactao je MOJA YTHLAJeM DPa3IM4YUTUX MPABHUX
kyntypa. Mnak, npuxBaheHa pemiema cy y CKIaay ca OYyBameM Tpaaullfje, a OIeT
NIpUXBaTameM ojjpe)eHuX HopMH 100HjeH je epuKacCHUju KpUBUYHU ocTynak. [1o cBojoj
IPUPOIM KPUBUYHM IOCTYNAK y JamaHy InpejcTaBba NMPUMEpP MEIIOBUTOI KPUBUYHOT
IOCTYIKA. AHIVIO-aMEPUUKU E€JIEMEHTH Ce€ OrJiefajy Kpo3 IpHKa3 IJIaBHOI IpeTpeca,
OTHOCHO  Kpo3 ,,iB000j cTpaHaka — TyKuoma W OpaHuWoma, JIOK Ce
€BPOTNICKOKOHTHHEHTAIHN €JIEMEHTH IIPETo3Hajy Kpo3 BaXKHY YJOTY Cyla MPHIUKOM
yTBphuBama HCTHHE Ha TIJIaBHOM Imperpecy. Jly)KHOCT OpaHMOIla KOME j€ IOBEepeHa
¢dbyHkIMja ox0paHe y KPUBUYHOM IOCTYIKY jecTe Ja Ty oAOpaHy MpYKH CTPYYHO U
CaBECHO.

Y KpUBUYHONPOILIECHOM 3aKOHOAABCTBY bocHe u XepleroBuHe HajBaXHUJU
MHCTUTYTHU KOJU CY MPEY3E€TU U3 aHTJI0-aMEPUYKOr MpaBa jecy MperoBapame TYKUOoLa U
OpaHMOIla O KPUBHUIM ONTYXEHOI, YHAKPCHO MCIIUTHBAaHkE U M3jallllbaBambe O KPUBHIIM.
Behuna HOBHMHaA KOje Ccy yBeJeHE MMaje Cy 3a Wb Ja NoBehajy €KOHOMHUYHOCT U
e(UKAaCHOCT KPUBUYHOI TOCTYyNKa jep je Omio eBuaeHTHO Aa je y buX myro 6umo
IPUCYTaH BEIMKHU MpoOJeM HeepUKAaCHOCTH KPHUBHYHMX IOCTYNAKa KOJU je 3aXTeBao
KopeHuTe npomeHe. Takolhe, mpouec pepopMe KpUBHYHOI 3aKOHOJABCTBA MMao je 3a
Wb NpUOIMKABaKkE€ 3aKOHOJABCTBA HAJBUIIMM CTaHAApIMMa, HApOUYUTO YyBOhemeM
npouenypa koje he omoryhutu eduxacHujy npumeny EBporicke KOHBEHIIM]E€ O 3alITUTH
JbYJICKUX TIpaBa U ciio0ona.

Takolhe, Ha OCHOBY Io/1aTaKa Koje CMO MPHUKa3aJid y OKBUPY UCTPAXKUBAUKOT Jeia
qucepTaiyje, BUIETH CMO Ja je MHoro Behu Opoj m3zaOpanux OpaHMiala, HEro JIH
OpaHmiana mo ciy)x0eHoj mayxHocTH. J[akie, OKpuBJbeHH ce yemrhe oqIydyjy Ja caMu
aHraxyjy/nzabepy OpaHMoOIla, HEroO JM J1a UM OyAe J0JIeJbeH MO CIYyXO0eHO] JTy>KHOCTH,

mTa OpeacTaBjba U MMOTBPAY HAILIC APYTe rnmoceOHe XMIIOTE3E.
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3aKOHCKHU IIPOIIMCH.

1.

10.

11.

EBporicka KOHBEHIIMja 3a 3allTUTY JbYACKMX IIpaBa W OCHOBHHX cli00o0Ja
U3MEHBEeHAa Y CKJIaay ¢ mnporokoiaoM Op. 11, patuduxoana 2003. ron.
(,,Cmyx6enn muct CLI™ — Mebhynapogau yrosopu, Op. 9/03, 5/05, 7/05
u ,,Cnyx0enu rnacauk PC” — Mehynapoauu yroopu, 6p. 12/10)

Konekc npodecuonanne eruke agsokarta (,,Ci. rmacauk PC”, 6p. 27/2012)

Cratyr agBokarcke komope Cp6wuje (,,Can. rimacauk PC”, 6p. 85/2011, 78/2012 u
86/2013)

Crpareruja pa3Boja cuctema OecruiatHe npasHe nomohu y Peny6muuum CpOuju

(,,Cn. rnmacauk PC”, 6p. 74/2010)

VHHBep3adHa JeKiIapaiyja o JbYACKAM IpaBUMa JIOHETa o] cTpaHe [ eHepaiHe

cKynuTuHe Yjeaumenux Hamuja 1948. ronune

YcraB Peny6muke Cpouje (,,Cin. rmacaux PC”, 6p. 98/2006)

3akoH o agBokarypu (,,Cit. rmacauk PC”, 6p. 31/2011 u 24/2012 — omnyka YC)
3aKoH 0 U3BpIIEHY KPUBUYHUX CaHKIH]a, (,,Ci. rimacauk PC”, 6p. 55/2014)

3akoH o jaBHOM TyxkwinamTBy (,,Cn. rmacauk PC”, 6p. 116/2008, 104/2009,
101/2010, 78/2011 — nap. 3akon, 101/2011, 38/2013 — omnyka YC, 121/2012,
101/2013, 111/2014 — onnyka YC, 117/2014, 106/2015 u 63/2016 — ognyka YC)

3aKk0H 0 MAaJlOJICTHUM YurMHUOOMMAa KPpHUBUYHHUX JCJIa U KpI/IBI/I‘-IHOHpaBHOj

3amtuT ManosieTHux juna (,,Ci.rmacauk PC”, 6p. 85/2005)

3akon o cymmjama (,,Cn. rmacauk PC”, Op. 116/2008, 58/2009 — omnyka YC,
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23.

24,
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101/2013, 111/2014 — omnyka YC, 117/2014, 40/2015, 63/2015 — omnyka YC,
106/2015 u 63/2016 — onnyka YC)

3akoH 0 ypehewy cynona (,,Cin. rmacauk PC”, 6p. 116/2008, 104/2009, 101/2010,
31/2011 — np. 3akon, 78/2011 — np. 3axon, 101/2011, 101/2013, 106/2015,
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3akoHOT 3a KpuBHMYHara mnocramnka, (,,Ciyx6eHn BecHUK Ha PemyOmuka
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3aKkoH O Ka3HEHOM MOCTynky, (,,Hapomue noBuue®, Op. 62/08, 152/08, 76/09,
80/11, 121/11, 91/12, 143/12, 56/13, 145/13, 152/14)

3aKOH 0 Ka3eHCKeM MOCTOIKY, (,,Ypaguu nuct Pemybnuke CioBenuje, Op. 63-

2168/94, 8/06)

Zakon o krivicnom postupku Savezne Republike Njemacke (2011). University

Press, Magistrat, Sarajevo
3aKOHHMK 0 KpHBHYHOM TMOCTYTIKY, (,,Ciry:x0enu muct Lipae [ope®, 6p. 57/09)

3akoH o kpuBnyHOM moctynky buX, (,,CinyxOenu rnacHuk buX®, 6p, 3/03,
32/03, 36/03, 26/04, 63/04, 13/05, 48/05, 46/06, 76/06, 29/07, 32/07, 53/07, 76/07,
15/08, 58/08, 12/09, 16/09, 93/09, 72/13)
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