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CAXETAK

MocTojehe 3akoHOLaBCTBO EY He mpyxa [0BO/baH MpaBHU OCHOB 3a CM060AHO
KpeTare NpuBpesHNX apyLitasa Mehy ApxkaBama ynaHuuava EY vn3 pasnora HeoBO/bHE
NerncnaTvBHe akTMBHOCTY opraHa EY. Ofpenbe o cnoboan HacTawmMBara U3 Yrosopa o
(hyHKUMOHWCawy EBpoOMcke yHuWje He fAajy jacHY C/MKY O TOMe KOjy Teopujy O
NMPUMNaZHOCTY NPUBPELHUX ApyLUTaBa Tpeba NpMMernBaTh Kako 61 npuspeHa ApyLUTBa
HEeCMeTaHO YXKuBasia CNnobody HacTawMBarba — TEOPWjy OCHUBAHA, TEOPWUjy CTBApHOT
ceauLwiTa UK, nak, Heky Tpehy. Bulleroguiiwuy Heycnecy opraHa EY ga npasHo ypese
nuTake NpUNagHoCTV NPMBPELHUX ApyLwiTaBa fanv cy cnobosy Cyny EY na 6yne seoma
aKTMBaH y Kpeupawy CYACKe npakce noBOLOM MPUNagHOCTW NMPUBPELHUX ApYyLUTaBa, a
nyTem Tymayerba cnobofe HacTawuBara. BugHa je pasnnka nsmehy nmbepanmcTuykor
npuctyna Cyga ca jefiHe CTpaHe 1 NPOTEKLMOHM3MA KOT MojefiuHe ApXase YnaHuue EY
MOTEHLMPajy Y CBOjUM HaLMOHAHUM NpaBKMa, Kao 1 Kpo3 opraHe EY.

Mpakca Cyga EY nokasana je fga ce pasnvke u3mehy Teopuja 0 npunagHoctu
npuBpeSHMX ApyLuTaBa MOTY NMPEMOCTUTH, a fa Npyu TOMe He Johe 40 HanylTawa jefHe
04 HuX. Tako 6V ce U3 Teopuje OCHMBaHKA MPUXBATW/IO HAYyeno ayToHOMMWje BO/be
OCHMBaya, JIOK 61 ce 13 Teopuje CTBAPHOT CefuLLITa NPUXBATMO CTaB Aa ApXase YnaHuLe
MMajy MpaBo fa UHTepPBeHULY y ofpeheHUM NuTakMMma U3 AOMeHa rnpasa MpPUBPeLHNX
[pyliTaBa, Kaja je To NoTpebHO pasm 3awTuTe oapeheHOr onwiTer uHTepeca. Pasnmke
n3Mehy Teopuje OCHMBarba M Teopuje CTBAPHOI CeAuvLUTa CYLUTUHCKU MpefcTaB/bajy
pas/fiMke y novmarmma obrMa LpXKaBHOTr CYBEPEHWUTETa Of CTPaHe Pas/MunTUX ApXKasa
ynaHnua EY. Tako ce OHe [pXaBe KOje Xene fa CTUMyNuUWy passoj npuspese
npuBNaYeHem CTpPaHUX MHBECTUTOPA O4NYYY]y 3a NpuxBaTare TEOpUje OCHMBaHbA, LOK
ca [pyre cTpaHe Teopwjy CTBapHOr CefuvliTa MpuUXBaTajy OHE [pXaBe Koje Xene fa
OCTBape LWITO je moryhe Behy KOHTPOY NPUBPELHNX aKTUBHOCTM KOje Ce BPLUE Ha HEHO]
TepuTopuju.

WMako cy n Cyg EY n npaBHa Teopuja NOKyLLaBa/n fa peLle nutawe cykoba
n3mehy ase npeosnahyjyhe Teopuje 0 NpUNagHOCTU MPUBPELHUX LpyLUTaBa — Teopuje
OCHMBarba W Teopuje CTBApHOr CefuliTa — TO Ce [0 JaHallHer faHa Huje LOrofmsio,
npeBacXo4HO jep CY HaBefeHe Teopuje 3acCHOBaHe Ha [BeMa CYMNpPOTCTaB/beHUM
(hnnosodujama. Punno3oguja Kojom ce BOAM TeOpMja OCHMBAHA MOTUYE U3 Ap>KaBa Koje

MMajy TpasuUMOHa/IHO jaky MehyHapofHY TProBuHY M Koje, cTora, npobnemy npuase
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Ha jefaH OTBOPEHWjU U (PNEKCUOWHUU HAYMH, CTaB/bajyhn y NpBM nnaH npe csera
CNno60oAy TProBMHEe M NPUHLMM CUTYPHOCTK Y NPUBPELHUM 0fHOCUMA. Teopuja CTBapHOT
ceguwta npobnemy npunasn carnegasajyhu  cTBapHy Be3sy u3Mehy opapeheHor
npuBpesHOTr ApYLWTBa 1 ofpefeHe ApXKase.

3 ckopujux npecyna Cyna EY moxe ce 3akbyunty fa npaso EY cse BuLle nae
Ka MpuxeaTaky TeOpuje OCHMBarka Kao MpeoBnahyjyhe Teopuje O npunagHocTu
npuBpeSHNX ApyLUTaBa, Koja, MehyTM, He MOXe 6UTK NpUMerMBaHa 6e3 KOPEKTUBHUX
Mepa Kojuma 6u ce wTMTUNa npasa Tpehux nuua. OHo wWwTOo 6K Tpebano pa 6yge
nosesyjyhn yvHumaL, 1 3a TEOpPWjy OCHMBaHA W 3a Teopujy CTBapHOr ceauLuTa jecTe
ynpaBeo TO LUTO je HMXOB KOHayaH Lub UCTK, a TO je LUTO Makbe OorpaHuyere crnobose

HaCTakbnBaka NPMUBPEAHNX APYLLTAaBa.

10
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ABSTRACT

The current EU legislation does not provide a sufficient legal basis for the free
movement of companies within the member states of the EU, due to insufficient
legislative activities of the EU institutions. The provisions on the freedom of
establishment contained in the Treaty on the Functioning of the European Union do not
show a clear picture on which of the theories on the nationality of companies ought to be
applied in order for companies to enjoy the freedom of establishment without a hindrance
— the incorporation theory, the real seat theory or some other theory. Perennial failures of
the EU authorities to put in order the legislation pertaining to the question of the
nationality of companies have resulted in wide discretion of the Court of Justice of the
European Union to actively create the case-law in regards to the nationality of
companies, by means of interpretation of the freedom of establishment. The difference
between the liberal approach adopted by the Court, on one side, and the protectionism
that some member states are so prone to in their national laws and which they eagerly
advocate via the institutions of the EU, on the other side, is blatant.

The case-law of the Court of Justice of the EU has shown that the differences
between theories for establishing the nationality of companies could be overcome,
without abandoning one or the other. This could be done by accepting the principle of
autonomy of will, characteristic for the incorporation theory, whereas the stance that
member states are entitled to intervene in certain matters of company law, if necessitated
by the protection of certain public interests, could be harvested from the real seat theory.
The distinction between these two theories basically stems from divergent conceptions of
the scope of state sovereignty advanced by different member states of the EU. This
means that states keen to stimulate industry growth opt for the incorporation theory,
while on the other hand, the real seat theory is adopted by those states avid to control, to
the fullest possible extent, the economic activities performed on their territory.

Although both the Court of Justice of the EU and the doctrine have attempted to
resolve the contention between the two dominant theories on the nationality of
companies — the incorporation theory and the real seat theory — no solution has hitherto
been found, mainly because the two theories are strongly based on two opposing
philosophical viewpoints. The mindset that navigates the incorporation theory is derived

from states with traditionally substantial international trade and which states,
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accordingly, approach the pertinent problem in a more open and flexible manner, putting
first and foremost the freedom of trade and the principle of certainty in economic
relations. The real seat theory, however, approaches the issue by contemplating the actual
connection between a company and a certain state.

It can be deduced from recent judgments of the Court of Justice of the European
Union that the law of the European Union is more and more inclined to adopt the
incorporation theory as the dominant theory on the nationality of companies; this theory,
however, cannot be implemented without applying corrective measures to safeguard the
rights and freedoms of third persons. What ought to be the connecting factor for both the
incorporation theory and the real seat theory is precisely the fact that their final goal is
identical — that is to reduce, to the fullest possible extent, the limitations on the freedom

of establishment of companies.

12
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YBOJI

MpviBpeaHa OpYyLITBA NPeLCTaB/bajy BaXKHE YUMHUNOLLE Y NMPUBPELMN CBaKe pXaBe U
CBOjY [enaTHOCT MOry ob6ae/baT Kako Ha TEPUTOPUJU MaTWYHe [Ap>kaBe, Tako W BaH
HEHUX rpaHuua. Y faHawmwe foba rnobanmsaumje nosehasa ce, U3 fJaHa Yy fAaH, 6poj
npuBpeSHVX ApyLUTaBa Koja Mocnyjy BaH TepuTopuvja ApXKaBa y KOjuma Cy OCHOBaHa.
Tewko je y AaHallbe Bpeme 3aMUC/IUTU HEKO none Behe NMPUBPEAHO APYLITBO KOje
obaB/ba CBOjy [efaTHOCT CaMO Ha TepuTopuju MaTuyHe Apxkase. [locnoBawe
npuBpesHOr ApYyWITBA BaH rpaHuLa Ap>kaBe OCHMBarba 3a Mocfiefuuy MMa HeKosIMKo
OTBOPeHUX nuTara — [la N1 cTpaHa ApXxasa Y KO0joj TO NMPMBPESHO APYyLITBO 06aB/ba
CBOjY [eNlaTHOCT Mpu3Haje MpaBHW CYOjeKTMBUTET TOra ApywwTBa? YKOAMKO MpU3Haje,
nof KOojum ycnosuMma u y KOM 06umy ra npusHaje? Kakas je ctaryc TOr NpuBpeLHOT
JpyLwiTBa y ogHocy Ha fomahe NpMBPeLHO APYLUTBO (4a v CY U3jefHayeHu y npasnmMa un
obasezama win Hucy)? [a v TO NPUBPESHO APYLUITBO MOXE MMaTy CBOje CTBApPHO
CeAuLLUTe BaH rpaHuLa Te ap>kase?

lMpekorpaHnyHe aKTMBHOCTW KOje BpLUe NpuBpeHa APYLUTBA YECTO Haunase Ha
npenpeke y Apyrum Apxkasama, na yak v y Apxasama U3 KOjux TW NpUBPeLHU CY6jeKTu
noTMyy, TO JecT Mo YMjuM 3aKOHMMa Cy Ta ApYLUTBA OCHOBaHa. [p)Xase Nokyllasajy Aa
oAp>ke 6anaHc n3mehy nprBnayerba CTPaHNX MHBECTUTOPA U HUXOBOT KanuTana ca jefHe
CTpaHe, W 3alWTWTe jaBHOr MHTEpeca, NoBepwu/aua, Mopecke MOMUTUKE W YyjefHayeHor
TpXwWLWTa ca Apyre cTpaHe. Takas 6anaHC je y Mpakcu YecTo BPJ/IO TELLKO YCMOCTaBUTH.
OfpeheHe [p)xaBe uYmje je 3aKOHOZABCTBO (hIEKCMOWNHO Yy Morneay o6as/bakba
npuBpesHe [enaTHOCTW Of CTpaHe MPVBPELHOr CybjeKkTa Koje je OCHOBaHO Y CTpaHoj
[p>KaBu U MMa HeKY Be3y ca CTpaHOM [pXaBoM (KpOo3 KanuTas, OCHMBaYe, AUPeKTope,
ceguwTe WTA.), MOTy Cce CycpeCcTu ca npobreMMma afleKBaTHe 3aliTuTe Mpasa
nosepuava, 3noynotpebama npasa of, CTpaHe TUX NPUBPELHUX Cybjekarta, (PUKTUBHOM
BE30M NPUBPELHMX CybjeKaTa ca Ap>kaBaMa Yy Kojuma Cy 0CHOBaHU UTA.

3 cBUX HaBefeHUX pasnora nojasunia ce notpeba fa ce MPeKorpaHuyHu
npuBpeLHY OLHOCW MpaBHO Yypefe Ha HayuH Koju he MpuBpegHUMM CcybjekTMma
rapaHToBaTV MPaBHY CUTYPHOCT M KOjU UM Hehe HameTaTn NpeBenvka orpaHuyera Koja
NX MOry AeCcTUMynucaTu. Y Be3u ca TUM, Y TEOPUjU U Npakcu jaBusa ce notpebda 3a
perynmcamem nutara craryca NpyMBpPeHMX ApYLUTaBa U HUXOBOT NMpUsHakba y Apyrum

Ap>XXaBama Kpo3 ofroBapajyhe Hopme MefyHapoAHOr NMpMBaTHOT MpaBa U MaTepujaiHor
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npuepesHor npasa. Kaga ce morsiefa yonwTeHo oBa 06nacT npasa y EBponu paHac,
[ona3u ce [0 3aK/byyKa Aa Yy 0BOj cthepum Bnaja CBOjeBPCTaH ad hoc NPUCTYM, U TO KaKo
Ha HVBOY HaLUMOHa/IHUX [ip>KaBa, Tako U Ha HUBOY EBporicke yHuje.

CTBaparbem eBpPONCKUX 3ajegHunua, a notom 1 EBponcke yHuje (y fa/bem TEKCTY:
EY), Ha TepuTopmnjn EBpone jaBuna ce noTpeda 3a CTBapaHeM jeAUHCTBEHOT TPXMULLITA Y
OKBMpPY Kora he ce mpuBpefHe akTUBHOCTM BPLUUTK Y3 LUTO Maka OrpaHuyerba 3a
npuspesHe cybjekTe. Beh Ha caMOM MOYeTKy npoLieca eBPOMNCKUX MHTErpaLmja nojasunnia
ce moTpeba 3a XapMOHM30BakeM [MpPaBHUX Npasuia Koja ofpefyjy npunagHocT
NpUBPeSHNX ApYLUTaBa U HUXOBO MPU3HAKE Y APYTUM ApXaBaMa YaHuLama, Kako ou
ce CTBOPMO MpaBHN OKBUP 3a MPEKOrPaHWYHO roc/oBare. [a 6u npuspefHa LpywiTBa
MOr/fia YCMeWwHO W HeoMeTaHO fa 06aB/bajy CBOjy [AenaTHOCT Yy OKBUPY TakKBOT
JeAVHCTBEHOT TPXWLLUTA, 610 je NOTPEOHO Hajrpe OTKIOHWUTK CBe MPENPEKe Koje Cy ce y
npakcu rojasusie NMOBOAOM MPU3HAaHKa CTPaHUX MPUBPEAHMX APYLUTaBa, Kao U NMOBOLOM
MepoZaBHor npasa Koje he ce Ha Takea [pyLUTBa MPUMeUBATU. Y OKONHOCTUMA CBe
Op>xe rnobannsaumje, pellaBarbe OBOr MUTarba MOCTA/I0 je MPUOPUTETHO Y [OMEHY
npuBpesHOT npasa.

Ogf csor ocHuBawa EBporncka 3ajefHuua (motom EBponcka yHuja) paguna je Ha
TOMe [a CTBOPM NPOCTOP Y KOjeM Hehe MOCTojaTu YHyTpallbe rpaHule v y Kojem he
6uTK rapaHToBaHa Cfoboja Kpetawa nmua, Kanutana, pobe n ycnyra. Kao jefHy of
OCHOBHMX cnoboga MoTpebHMX 3a OCTBapuMBakbe Hayena CNOOOLHOI KpeTawa /mua,
KanuTana, pobe n ycnyra Ha Teputopuju EY, Yroeop o dyHKUMOHUCawY EBporcke
YHUje TrapaHTyje cnobofy HacTawuBawa (freedom of establishment). [MpuBpenHa
[pyLiTBa OCHOBaHa Ha Teputopuju EY, unmn yuje ce cTBapHO ceauwiTe Hanmasn y EY,
yXvBana cy cnobofy HacTawMBara joll 0f CTynara Ha cHary Pumckor yrosopa 1.
jaHyapa 1958, foK je 06vM cnobofie HacTarMBarba 0CTao CropaH Yy norneay npuBpesHuX
JpywTaBa fO [aHalmwuKx fJaHa. Taj obum je, y HefocTaTky oarosapajyhmx ofpenaba
npasa EY, nokywao fa yrepan Cyn EBponcke yHuje Kpo3 cBojy npakcy. Cnoboga
HacTarbVBarba je jeflaH o LeHTpasHMX CTy60Ba Ha Kojuma nounsa EY. Ta cnoboga je og,
Mpecy4Hor 3Hayaja 3a yKiawarbe rnperpeka Koje HalMoHaiHe rpaHnLe 1 3aKOHOaBCTBa
Hamehy cno6ofHOM KpeTawy pobe, ycnyra u kanutana. lMpaso EY, mehytum, He
oapehyje Koje ycnose Tpeba Aa UCNYHU HEKW CYBjeKT fa 61 Mmao CTaTyc MpasHOT InLa,
a TUMe M MOryhHOCT yxuBamwa crobofe HacTawMBara, Beh TO MuTare npenywita

ApXXaBama unaHuuama EY, Ha UCTU HauMH Kao LITO MM MpenywuTa fga ogpehyjy noa

14



Cunuwa Hosxosuh Jloxmopcka oucepmayuja

KOjUM yCcnoBMma r3nyKa imua CTUYy HNXoBO ApXKaB/baHCTBO. Kaga oapeheHun cybjekT
MCNYyHW YC/IOBE KOje My Mpomnucyje 3aKOHOAasal, ApXaBe ufaHuue U TUMe MocTaHe
MpaBHO /iNLe Te Ap>Kase, TeK Taja TO MPaBHO NNLLE CTUYe MOTYhHOCT YyXXMBawa cnobose
HacTarbVBarba Kojy My rapaHTyje Yrosop o pyHKLMoHUCawy EBponcke yHuje (Y fabem
TekcTy: Y®EY). lNpenycnos 3a yXxusare CMob0Ae HacTawVBaba jecTe Taj Aa Lp’kasa
Hajnpe mopa oppeheHOM CybjeKTy Mpu3HaTW CBOJCTBO npasHOr nvua. [a 6u gpxxasa
ynaHMLa npusHana HEeKOM CyOjeKTy CBOJCTBO NpaBHOr /uLa, MpuMewyje, n3Mehy
oCTa/Ior, jeflHY Of, ABe AOMWHaHTHE Teopuje O NMPUMaLHOCTU MPaBHUX MLa — Teopujy
OCHMBara WM Teopujy CTBApHOI CefuliTa. Ycref MPUMeHe pasnnyutux Teopuja o
MPUMNaZHOCTA NPaBHUX NMLA, TUMe U MPUBPEAHUX APYLUTaBa, MojaBuMo Ce MpakTuyaH
npobneMm Koju ce orfefa y TOMe [a MPUMeHa pasnnyutux Teopuja O NpunagHoCcTy
npaBHMX NWLa BOAM, Y HEKUM C/lyyajeBMMa, Hervpawy MpaBHOr CybjeKTMBUTETA
oapeheHnx NpuBPeLHUX ApyliTaBa UM HemoryhHocTu fa, Ha ofpeheHoj TepuTopuju,
YXVBajy npasa Koja yXuBajy U pyra npuvBpefHa ApYyLITBa, LWTO 3@ NOCNesuuy uma v
HeMOryhHOCT y)XuBatba Cr1ob0oe HacTarBama.

Y cnyyajy Kaga ce y ApXasama unaHuuama EY nojaBu Hefoymuua fa m
ogpeheHn HaumoHanHW nponuc  yckpahyje npuBpeaHMM  ApYWTBMMA  C/oboay
HacTarbVBarba, HafIeXXHN OpraHy Ap>kase yYfiaHuLe, Hajuellhe cyaoBu, JOHOCE O4JTYKY O
TOMe [ia /1 je Takas HaLUMOHa/IHW Nponuc cynpoTaH ogpeabama YPEY koje perynuwy
cnobopy HactawmBamwa. Kaga HauvoHasHU CyLOBW HUCY CUTYpHM fa nu je ogpefeHo
HaLMOHa/IHO NPaBHO MpaBusIo Y cknagy ca YPEY, nnu Kafa noctoju HejacHoha y Be3un
ca TymMayeweM TOr yrosopa, mory ce 3a nomoh obparutu Cyay EBponcke yHuje (Y
Jarsem TekcTy: Cya EY), cxogHo unaHy 267 Y®EY. O6um cnoboje HacTawmBarba He
Lpnu ce camo u3 ogpesaba YPEY, Beh 3HauajaH JONPUHOC HErOBOM LUMPEM U YXKEM
cxBatamwy fajy v Tymaderwa Cyna EY. [lo npe ABe feueHuje, oa/yke y kojuma je Cyg EY
pa3marpao nuTawa Yy Be3u ca c/106040M HacTawMBarba NPUBPeAHUX ApYyLiTaBa bune cy
peTKe, a camM¥M TUM W HEe[OBO/bHE 3a CTBapare jaCHWje CMKe O LOMETY M 06umy
cnobofe HacTawMBara. Y3 TO, OACYCTBO XapMOHM3auuje npasa EY y obnactuma
cnobofe HacTawMBawa M MPUNagHoOCTVM NPUBPELHUX ApYyLUTaBa AOMPUHOCWUNO je, Y
3Ha4ajHoj Mepun, HeMmoBO/LHOM CTaky Yy 0BUM o6/iacTuma. MpaBo HKMje Ha oaroeapajyhu
HauMH npatuio notpebe cse Beher 6poja NpWBpeAHMX ApYlTaBa Koja Cy ce 6Gasuia
MpeKorpaHNYHNUM aKTMBHOCTUMA HUTK ApYyre noTpebe Koje je ca CO60M [OHESNO LWNpeHe

YHYTpaLlber TpxuwTa EY.
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Pasnor 360r 4era, 4ak HW Yy OBOM TPEHYTKY, NUTawe MpPU3HaHba CTPaHUX
npuBpeSHMX ApyLiTaBa Ha Teputopuju EY Huje pelseHo Ha jeMHCTBEH HauuH Tpeba
TPa&XXMTW y TOMe LUTO HauMOHasHe p>kaBe CTpaxyjy Aa he, omoryhasarem 6e3ycrioBHOr
npusHara CTpaHUX nNPUBPESHMX [JpyliTaBa, [Johu [0 CTBaparma MHOTo6pPOjHNX
(MKTUBHUX CTpaHUX NpUBPEAHWX ApyLUTaBa, KOja Cca [pPXXaBOM OCHMBawa Hemajy
HVMKaKBYy CTBapHy Be3y, Te Aa he TO 3a mocfefuuy mumatu U nNojasy ,,[enaBepcKor
cvHapoma“, o Kome he nocebHo 6UTK peun y oBoM pagy. lMopen Tora, Moxaa Hajsehu
npobneM jecte y HemnocTojawy XapMOHW30BaHMX MPaBHWX Mpasuia O NPUNagHoOCTU
npuBpeSHMX ApyLUTaBa, TO jecT y MoCTojarby TpaavuuoHanHe nojene mehy apXasama
ynaHnuama EY, HacTtane nosBofom Tora Koja he Tauka Be3vBarba OWUTU Yy3eTa Kao
ogroeapajyha 3a yrtephuBare MepoAaBHOI Npasa 3a MpUBPEeLHO APYLUTBO — MEeCTO
OCHMBarba NPVUBPEAHOT APYLUTBA UM MECTO HeroBor CTBapHOT CeauLLTa.

Y Be3u ca HaBefeHUM, Y OBOM pafy 6uhe aHanm3upaH yrtuuaj Bnagajyhunx
Teopuja O NPMNagHOCTW NPUBPELHUX ApYLUTaBa (Teopuje OCHMBAHA U Teopuje CTBapHOr
ceguwTa) Ha cnobofy HacTarbMBarba MPUBPefHWX ApyliTaBa y EY, ca nocebHuM
ocBpTOM Ha mpakcy Cyga EY koja ce, y oacycTBy oarosapajyhvx Hopmu npasa EY u
HeXapMOHM30BaHUX MPaBHUX Mpaswia ApXasa 4fiaHuua EY, TuMm yTuuajem HajBuLle
6asuia. MpBY feo paga 6asu ce MOjMOM MPUMALHOCTU NPUBPESHUX ApyLUTaBa, 06MMOM
(no/bem MprvMeHe) MepofaBHOr npaBa 3a MpPuUBPeLHa [ApYyLWITBa3, Teopujama o
MPUMNAZHOCTA MPUBPESHUX [pYLITaBa, TPEeHYTHUM CTabeM HauuoHaHMX Mpasa Y
rorsesy HOPMK O NPUNaAHOCTU NPUBPEAHMX ApYLUTaBa 1 MehyHapoLHUM KOHBeHLMjaMa
KOje perynuiuy nutare NpunagHocTu NpUBPeAHKX ApYLUTaBa.

Y ppyrom fgeny paga buhe aHannsvpaHa NpunagHoCT NPUBPELHUX ApYyLUTaBa Kao
eneMeHT cnobofie HacTarwMBarka y npasy EY Ha HaumH wrto he NpBo 6UTK NpuKasaHu
nojam 1 o6bum cnobofe HacTawmBawa, a notom U npakca Cyaa EY nosofom
MPUMNaLHOCTV NPUBPESHMX APYLUTaBA Y BE3U Ca YXMBaweM Ci060e HacTawmBarba. Pag,
ce Ja/be 6aBu ytuuajem npakce Cyga EY Ha nutare npunagHoOCTU NPUBPELHUX
[pylwTaBa, Ha Tymadyewe 06uMma cfoboae HacTawMBawa, Ha OyayhHOCT npuMmeHe
Bragajyhux Teopuja O MpUMNagHOCTX MPUBPEAHMX [pYyLITaBa, Ha HauMOHaHa
3aKOHOJABCTBA ApXaBa uYfaHuua EY, Te Ha NpPeKorpaHW4yHO KpeTare MPUBPESHMUX
JpywiTasa y cBeTny Te npakce Cyaa EY. Y 3ak/by4yHUM pasmaTparrmMa U3HeTa je oueHa
pocajawe npakce Cyga EY o0 nuTamby npunagHOCTVM MPUBPELHUX [pYyLUTaBa Kao

enemMeHTy cno6o/ie HacTarbMBatba y npasy EY.
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OcHoBHa Te3a OBOra paja jecTe pga noctojehe 3akoHOZaBCTBO EY He npyxa
[0BO/baH NPaBHW OCHOB 3a CI0004HO KpeTarbe NPYBPeAHMX ApYyLiTaBa Mehy Apxasama
ynaHuuama EY w3 pasnora HefoBO/bHE JilerMCNaTUBHE aKTUMBHOCTU opraHa EY
(No3nTMBHa xapMoHM3aumja)'. To 3a NOCAeaULY UMa NPaBHy NPasHUHY Y CeKyH/AapHOM
npasy EY y nornegy npvnafHoCT NpUBPeSHUX APYLUTaBa, KOjy MOKyLlasa fa MnonyHu
Cyn EY cBojum Tymayerwmma ofpeaada o cnoboam HacTarbusara U3 YPEY.

Crora je uw/b OBOra pafa fa npyxu npukas nocrtojeher crawa y 06sactu
NMPUNaZHOCTA NPUBPELHUX ApyliTaBa y npasy EY, ca nmocebHMM OCBPTOM Ha Mnpakcy
Cyna EY y ceetny cnobofe HacTawmBama, Kao 1 Ha yTuuaj npakce Cyfa Ha HaumoHanHa
3aKOHOZABCTBA [pXKaBa YnaHuLa M Ha NPakTU4He KOHCekBeHUe Tux oanyka Cypa. Ha
Kpajy, UWb paja je v Aa MOHYAW MOTEeHUMjalHO pellere npobrema npunagHoCcTy
npuBpeSHUX ApYlWTaBa Kpo3 feduHucawe 0Aroeapajyhvx npaBHUX Hauena, Koja 6w
npefcras/bana paBHOTEXY U3MeRy Texxrn EY fa npowwmpu cBoja oBnawherwa Ha ywtp6
[pXaBa uYnaHuUa WM CYMNpOTCTaB/bEHMX TEXHMW [pXaBa 4YfiaHuua fJa 3awTuTe CBOje

YHYTpaLLH€ jaBHe NHTepeCce.

! MosmBMTHA XapMOHM3aLMja NofpasyMeBa ycknahBare NpaBHUX MpoONMca fpXKasa YnaHuLa Esponcke
YHWje,Koje ce ofBuja yriaBHOM KpO3 CEKYHAApHO MPaBo pafy ycrnocTaBe U PYHKLMOHMCaHba YHYTpaLUHer
TpxkuwTa. Bug. PagosaH BykaguHosuh, Tlpaso Eeponcke ynuje, YHETBPTO U3MEHEHO U OMYHEHO U3AakE,
LleHTap 3a npaBo EBponcke yHuje MpaBHor dakynTeta y Kparyjesuy n KaHuenapuja Cpbuje n LipHe Mope
3a NpuapyxuBare EBponckoj yHuju, Kparyjesay, 2006.
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Jeo npBu

HNPUITAJHOCT ITPUBPE/THUX IPYIITABA

I'naBal

HOJAM NPUITAJHOCTU NPUBPEJHUX APYLITABA

MpaBHW CYBjeKTUBUTET HEKOT NNLLA 3HAYM HEroBy CNOCO6HOCT Aa byde Hocwnal
npaesa 1 ob6ase3a. 3mehy npaBHe CMOCOOGHOCTU (IM3UYKMX W MPABHUX /MLa NOCTOjU
3HayajHa pasnnka, Koja NPOUCTUYE U3 YHeHMLEe Aa CY NpaBHa LA TBOPEBUHE Npasa
He MnocToje JOK WM MpaBO He Npu3Ha CybjeKTMBWUTET — MNpaBHa nvua Ayryjy CBOj
HacTaHaKk W mnocTojakbe npasy opapeheHe ppxkase. [locneguua osora jecte ga y
MpeKorpaHNYHNUM OJHOCKMMA NPaBHU CYBjeKTUBUTET NPaBHUX /MLA, OCHOBAHKX N0 Npasy
jenHe opXaBse, HMje NO ayTOMaTW3My MPU3HAT Yy APYrvM [p)KaBama, 0K KOA (hU3NYKNX
/Mua TO HMje cnyyvaj — NPaBHWU CYBJeKTUBMTET CTPaHUX (U3NYKMX NMLa NPU3Har je y
CBaKoj Ap>asu. V3 Tor pasnora, Kao BeoOMa 3Ha4yajHO y NpaBHOj TeOpuWju, a HAPOUUTO Y
npakcu, jaB/ba Ce MUTawke Npu3Hawa CTPaHOr MNPUBPELHOr APYLITBA, Tj. MPU3HaHba
HEroBOI MpaBHOI CYOjeKTUBUTETA, Kao M obuma Tora cybjektmsuteta. Of Hera, Ha
npumMep, 3aBUCK fa v CTPaHO MPUBPEAHO APYLUTBO MOXe [a 3aK/by4yje Ha TepuTopujn
[pyre [p)ase MnpasBHe MOCM0Be M [a /M TakaB BU 3aKk/byyuBarba MpaBHUX MOC/0BA
MOXe fa ce o6aBba UM ca TepuTOopuje Te Apyre Apxase (NyTeM OrpaHka,
NPeACTaBHNLLTBA W Ha PYTU HAUYMH) UM CaMO U3 JOMULMIHE pXKase.’

Mpu3Hare CTpaHUX NPUBPELHUX ApyLUTaBa ca CO60M HOCW 1 OTBOPEHa NTama,
MonyT MuTara NpaBHOr Cy6jeKTMBMTETA MPUBPELHMX CybjekaTa KOju Hemajy CBOJCTBO
npaBHOr /mua. Takas je cfyyaj ca OopTak/lykom no npasy CjeanmbeHUX AMEPUUKUX
[p>xasa, Koju MMa No TOM Mpasy CBOJjCTBO MPUBPELHOr APYLUTBA, &M HEMa CBOjCTBO
npasHor mua.® OTBOpeHO NUTare je M Kako YOMLUITe MPU3HATU Apyre BIJOBE CTPaHNX
npaBHMX fMua Koje gomahe mpaBo He MO3Haje, kao WTO cy TpacT y CjeautbeHum
Amepuukum [p>kaBama, upyumnjapHa gpywtsa y benrmju uth. MNpusHawe ctpaHor
npuBpesHOT APYLUTBA 3aBUCK U Of NPETXOAHE MpaBHe KBa/umKaLmje Koja je pasnmunra
y npasBuma pasnuyuuTUX Apxasa. Tako, MO jeAHOM CXBaTawy, MpuU3Harbe CTpaHor

npusepegHor ApywTea ,,3aBUCKA O TOra Ada /A he ce NMPUMEHNUTN ,qowlahe nnn CTpaHo

% MunaH Mak, Melynapoono npusammno npaso, 4eTBPTO n3narse, JM Cryoc6enu aucm CPJ, beorpag 2000,
cTp. 360.
* Ibid.
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npaBo, a pellera Tpeba TPaXWUTK y HopMama O CyKoby 3akoHa“. [pyro cxsaTare

nofiasn of Tora Aa npusHarbe CTpaHOr MpWBPeAHOr ApYyWITBa perynuwy ogpende o
nonoxajy cTpaHaua.” Mo Tpehem cxBaTakby, NMTarbe NPU3Hakba CTPAHOr MPUBPEHOT
[PYLLUTBA PEryNunLLy Hayena ycTasa 1 jasHoMpasHu nponuci.’

MuTarbe NpusHarba CTpaHor MpuBpPefHOr OpYLUTBA NpaBHa Teopuja nocmarpa y
YXeM 1 y wvpemMm cmucny. FlocmarpaHo y yXem cmucny, CTpaHo NMpPUBPELHO APYLUTBO
Nnpu3Haje ce caMo Kao Hocunal, npasa  06asesa.’ Y LMPEM CMUCTY Npu3Hake 06yxBaTa
Kako MpvBpefHO [APYLITBO Kao CyOjeKT mpasa, Tako WM MepofaBHO MpaBO Koje ce
npuMersyje Ha npuepeaHo ApywTeo.® [a fm he ce y oapeheHoM MpaBHOM cucTemy
npUBPeLHO APYLUTBO NPU3HATM Y Y)XKEM WU Y LUMPEM CMUCAY, 3aBUCU UCK/bYUYMBO Of,
3aKOHO/ABCTBA [pXaBe Y K0joj Ce Nojasnsio oapeheHo CropHO NUTaHE.

Y npaBHOj Teopuju OKO MojMa NpunagHoOCTW MpaBHUX nmua (ma camvm TUM U
npuBpeLHMX ApyLiTasa) NOCTOjU TEPMUHO/OLLIKA pas/nka. 3a rnojeguHe aytope npasHa
NMUa UMajy [ipXaB/baHCTBO, 3a ApYre HalUMOHanHOCT, a 3a Tpehe npunagHoct.’® Y
nosutMeHoM npasy Penybnuke Cpbuje Takohe nNOCTOjU Heycar/iaweHoCcT oBora
TepmyHa. Tako 3akOH O pellaBawy CyKoba 3akOHa ca mponvcuma Jpyrux 3eMaba
roBopu 0 ,npunagHocTU“, [OK MojeauHM 6GunatepanHu MehyHapOAHW YrOBOPM
ynoTpe6/baBajy TePMUH ,,ApXkKaB/baHCTBO® npasHMX mua.’? Mo onwTenpuxsaheHoj
JeuHULUMjK, NpPUNALHOCT MpaBHOM NMua jeCcTe MpaBHa Be3a M3Mehy Heke [ApXkase U
MpaBHOT /inLa NyTeM KOje TO MpaBHO NMLe MocTaje HoCcWaL, npasa U obasesa, Te Takohe
[0Na3n 1 Noj jypucavkumjy Te apxase.** Cinuno Tome, Jesgnh npunagHOCT NpaBHUX

mua feduHuLLE Kao ,,npaBHYy Bedy M3Mehy jefHe Ap>kaBe W jefHOT NpaBHOr /MUA Ha

* Ibid.

® Ibid.

® Ibid.

" Christiana HJI Panayi, ,,Corporate Mobility in Private International Law and European Community Law:
Debunking Some Myths “, Legal Studies Research Paper No. 26/2009, Queen Mary University of London,
School of Law, cTp. 5.

8 Ibid.

° Maja CtaHusykosuh, , Tauke BesuBarba 3a KOMepUMjanHa npaBHa 1nLa y MefyHapoJHOM Mp1BaTHOM
npasy*, IIpasnu scueom 12/2003, cTp. 436.

1° Muxanno Jesguh, Melynapoono npusamno npaso I, Y600 y melynapoono npuammo npaso u onumu
enemenmu gopmuparea u npumere HOpMU MehyHapoonoe npusamuoe npaea, LECTO U3fambe, HayuHa
Kwura, beorpag 1976, cTp. 137.

1 3akoH 0 peluaBarby cykoba 3aKoHa ca nponucuma Apyrux semamna, Cuyoicoenu aucm COPJ, 6p. 43/82 n
72182 — nenp., Cryosrcoenu aucm CPJ, 6p. 46/96 v Cryorcoenu nacnux PC, 6p. 46/2006 — op. 3aKOH.

12 Hnp. KoHBeHUWja 0 y3ajaMHOj NpaBHOj MoMohu y rpaljaHCKM 1 YrpaBHUM CTBapuMa nsmely ®HPJ 1
UtammjaHcke Penybnuke og 3. feuem6pa 1960, Cayocoenu auem OHPJ — JogaTak, 6poj 5/1963.

3 Tuop Bapagv, BepHageT Bopgaw, Mawo KHexesuh, Bnagumup Masuh, Mehynapoono npusammno
npaeo, YeTPHAECTO m3farbe, MNpaBHM (akynTeT YHuBep3uTeTa y beorpagy n Cuyocoenu enacnux, beorpag
2012, ctp. 278.
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OCHOBY KOje OHO MocTaje TUTynap ogpeheHnx npasa 1 y nornegy ofapeheHnx npaBHUX
0HOCA NOTNaja Noj jypUCANKLM]Y Te ApXase 1 OHAa Kaja nocnyje y mHocTtpaHcray*.™

[p>xaB/baHCTBO (NpMNagHOCT) NPUBPELHUX ApyliTaBa Tpeba pasnMKoBaTu Of,
Jp>KaB/baHCTBa (IM3NYKMX nvua. MNpe cBera, Ap>KaB/baHCTBO NPUBPeHMX ApYLUTaBa Huje
UMHEHULA KOja je Kao Takea afMUHWCTPATMBHO MpuU3HaTa Of CTpaHe Ap>KaBHe BfacTy,
Kao LUTO je TO CNy4aj ca ApXaB/baHCTBOM (M3NYKMX NMLa, Beh OHa MMma camo 3a LW/b ga
YKa)XXe Ha nocTojare nosesaHocTn u3Mehy oapeheHe gpxase v ofpeheHor npuspesHOr
ApywTea.’> OHa, 3anpaBo, CMYKM Kao Tauka Be3uBarsa KOf HOPMU O MehyHapoaHoj
Hag/1eXXHOCTN, HOPMW O MEPOAABHOM NpaBy (KOMM3MOHUX HOPMU), Kao U HOpPMU O
npaBMMa CTpaHalua M O no/by npuMeHe MehyHapogHux yrosopa.'® [pyra pasnvka
n3Meny ApXKaB/baHCTBA PUNYKNX 1N APXKaB/baHCTBA NPYBPELHMX SpYLUTaBa Ornefa ce y
TOMe LUTO Ce [p>KaB/baHCKa Be3a KOA NpVBpeAHVX ApyliTasa He yTBphyje npema npasy
OAHOCHE CTpaHe ApXKaBe, Kao LUTO je TO C/yyaj KO (M3MYKMX fnua, Hero npema
KpUTepMjymMuMa iomaher 3aKOHOJaBCTBa 3a YTBPHUBakLE NMPUNagHOCTM NpasHor anua.’
Tpeha pa3nvka T4ye ce NPaBHOT 3HaYaja ApXKaB/baHCTBa PU3NYKUX inLa Y NPUBPESHMX
gpywrTaBa. JoK (u3nukuM nvumma, ga 6 umana CBOJCTBO  (IM3WYKOT  NnLa,
[P>KaB/baHCTBO HWje HW NOTpebHO (anatpuau Takohe vmajy CBOJCTBO (M3NYKMX NLA),
npuepefHa ApYLITBa CBOj CYOJeKTMBWTET LPMe WUCK/bYYMBO U3 OBfalwhera Koja UM
npusHaje Apxxasa. Y OAHOCY Ha (hm3nyka nmua Koja mocrtajy CybjekTu rpasa, TO jeCcT
[o6ujajy npaBHY CrMOCOGHOCT poferem, NPMBPELHUM [PYLUTBMMA TO CBOJjCTBO MOXe
OUTK MpU3HaTO TeK HakoH LWTO WX ofpefleHa [pXkaBa MpusHa 3a MpaBHa /nua.
Kputepujymu 3a npusHare npasHOT CyOjeKTUBUTETA NPUBPEAHMX APYLUTABA Pa3/IMunTU
Cy Of [p>kaBe [0 [pXaBe, Nna Tako MOCTOje CUCTeM CNOGOLHOr YApYXWBarba, CUCTEM
KOHLECHje 1 HopmaTuBHM cucTem.

Y npasBHOj Teopuju noctoju febaTa O TOMe fJa /M je yonwiTe NoTpebHO Aa
HaLMOHa/He [ip)Kase BpLUE NpU3HaBakbe CTPaHNX NpuBpeaHnX apywTasa.’® Y npotunom

BeKy CTaB MNpaBHe Teopuje 61O je Aa MpYBPeAHa APYLUTBA Kao TBOPEBUHe OfpeheHux

M. Jesguh, cTp. 148.

15 M. CraHuBykoBYR, CTp. 437.

8 Ibid., cTp. 434.

Y Ibid., cTp. 437.

8T Bapagy et al, cTp. 279.

19 Robert R. Drury, “The Regulation and Recognition of Foreign Corporations: Responses to the “Delaware
Syndrome™*, The Cambridge Law Journal / Volume 57 / Issue 01 / March 1998, ctp. 173.
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MpaBHWUX CUCTEMa He MOTY HU MOCTOjaTh M3BaH OkBMpa Tux cuctema.”’ OBaj cTaB je y
CaBpeMeHOM MefyHapoAHOM MpMBATHOM MpaBy HanywTeH jep MofepHa Teopuja
MoKyllaBa fa usjegHauv NpuBPeLHa APYLUTBA U HUXOB CTATYC Ca CTaTyCOM (M3NYKUX
mua. C TUM y Be3W, Kako CTpaHe fipXKaBe Y Npakcy Hemajy noTpeby fia NpuaHajy cTaTyc
(M3NUKOT NMLA KOHKPETHUM 0cobama, Tako He MOCTOjU HU noTpeba 3a Mpu3HaHbem
cTaTyca ofpefeHor NpUBPeLHOT APYLITBA Y CTPaHOj ApXKaBn. OBaKaB CTaB OCHAXKEH je Y

nocnegHe Bpeme cse BehrM 061MOM NpeKorpaHn4He TProBnHE.

1.1. O6um (moJbe MpuMeHe) MepoIaBHOT MPaBa 3a NPUBPEIHA APYLITBA

OfpehmBare NpUnagHOCTX NPUBPELHOr APYLUTBA, TO jeCT npasa Koje he ce Kao
MepofiaBHO Ha Hera NpUMEeHUTW, HUje cBpXa camo Mo cebu. Havme, npaBo Koje je
MepofaBHO 3a MpVBPEAHO APYLUTBO Ypehyje n Apyra nuTaka 3HayajHa 3a TO ApYLUTBO,
Kao LUTO Cy Ha npumep:

a) npasHa NpupoAa, nNpasHa M NMoc/oBHa CroCco6HOCT,

6) ocHMBaHE, MpaBHa (popma 1 MpecTaHak,

B) UMe 1 hunpma,

r) opraHu3aumoHa CTpyKTypa,

[) oBnawherbe opraHa 3a 3acTynawe NnpyBpeLHOT APYLUTBA,

f)) cTuuare 1 npecTaHak YnaHCTBa 1 OCTBapMBaHE npasa 1 06aBese Mo OCHOBY Y/iaHCTBA
y NPUBPELHOM APYLUTBY,

) OL4roBOPHOCT MPWBPELHOT APYLUTBA, HEeroBMX Y1aHOBa U Y/1aHOBA HEMOBMX OpraHa 3a
ob6aBe3e TOr ApyLUTBa,

) OAroBOPHOCT 3a Nnospeay 06ase3a npefsuheHMX CTaTyToOM WK NpaBoM Koje ypehyje
cTaTyc NPVBPEAHOT APYLUTBA,

3) CTpaHauKa 11 MapHU4YHa crnocobHocT.”:

[a 6w ce yTBpAMNO Koje je NpaBO MepofaBHO MOBOAOM CBMX OBUX MUTatba Koja
Cy 3HayajHa 3a HEKO MPWBPEAHO APYLLTBO, MPBO je MOTPe6GHO YTBPAWUTW MPUNAHOCT
Tora ApywTBa. Of 0AroBopa Ha NuTawe KOjoj ApXXaBu npunaga ofpeheHo NpuBpeaHoO

APYLLUTBO 3aBKCK 1 OATOBOP Ha NUTatbe Koje he ce NpaBo MPMMEHUTM Ha TO APYLUTBO Y

2 Ernst Rabel, The Conflict of Laws: A Comparative Study, 2nd Edition, 1960, Volume II, cTp. 124-128.
2l Bug. HNp. unaH 64 Haupra 3akoHa O MefyHapogHOM mnpuBaTHOM npasy Peny6aunke Cpbuje,
http://www.drzavnauprava.gov.rs/files/Nacrt%20ZMPP%20-%20Ministarstvo.doc, 3. jaHyap 2015.
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rnorsesy Herose NOCN0BHe CNOCOOHOCTH, CTpaHauke 1 NapHWYHE CNoCO6HOCTK, NpaBHe
(hopme, 0OLrOBOPHOCTY YNaHOBA APYLUTBA UTA,

HyXHO je HanomeHyTM W [a MpaBHe HOPME KOje Cnyxe 3a oppefuBare
MepofaBHOI npasa 3a MpVBpeAHa [APYyLITBA jeCcy KO/M3MOHE HopMe MefyHapogHOr
npusaTHor npaesa. KonusvoHe HopMe NpeAcTaB/bajy nocebHa npasHa npasusa Koja ce
npuMekbyjy y cuTyalumnjama Kaja fa npasHa cuctema gohy y cykob noBofom Tora uuje
he ce MpaBO Yy KOHKPETHOM Cnyyajy NMPUMEHUTW — MpaBO jefHEe WX Mpaso [pyre
[pxase.”? AKO y3vemMo 3a NpUMep MPeKorpaHuyHy MPOMeHY CeAWLLTa MPUBPEAHOT
[pYLUTBA, MOXEMO 3aK/by4MTU [a Ce Ta MPOMEeHa TUYe Kako [pXase U3 Koje APYLUTBO
npemMeLUTa CBOje ceauwiTe (4p)Kasa WCe/bera), Tako W ApXKaBe Yy KOjy ra npemeLura
(op>kaBa ycerbera). Ctora he 06e 0Be gpXaBe MaTV MHTEPEC Aa PErynuLLy Ty NPOMEHY.
C TuM y Be3u, MocTas/ba Ce NUTarbe Koje he ce NpaBo NPUMEHUTU Y KOHKPETHOM Cryyajy
Kao MepofaBHO — MpaBO JpXKaBe UCe/bera WM MpaBo [pXaBe Ycerbera. Y WHTepecy
npaBHe CUTYpPHOCTM MOTPEOHO je Aa KO/M3MOHe HOpMe, Koje he ce MPUMEHUTU Ha
KOHKpeTaH OfHOC, 6yay yHanpe[ no3Harte 1 Aa YYeCHUUM Yy TOM OZHOCY MOTY yHarpes,
npeasunaeTy Kakas he OUTU HeroB NCX04 ca MeflyHapoLHUM elEMEHTOM.

[NaBHW UWb KOMM3NMOHUX HOPMU MeflyHapOZHOr MpuBaTHOr Mpasa jecTe fa
yTBpZe Koje he mpaBo 6UTW MepoLaBHO Yy Cny4yajy MpaBHOr OfHOCA Ca WHOCTPaHUM
eleMeHTOM Kaja Ce Taj OAHOC Be3yje Ha HeKONMKO MpaBHMX cucTema. byayhu pa je
CBpXa KO/IM3MOHUX HOPMU CYLUTUHCKM pa3fimuymTa y O4HOCY Ha CBPXY APYruX MnpaBHUX
HOpMK, pas/inKyje Ce W HKXO0BA YHYyTpawhwa CTPykTypa. CBaka KO/M3MOHA HopMma
cacToju ce U3 ABa fena: Npsu Leo AeuHULLE BPCTY MPaBHON 0JHOCA Ha KOju ce HopMa
npumMetbyje (HNp. yroBopHW 0f4HOC), AOK APYru Aeo ofpehyje koje he ce of BuLLe npasa
MPYMEHNTMU Ha KOHKPETaH MpasHu 0HOC.2 OBaj Apyrit 10 KOMM3MOHE HOPME Y NpaBHoj
Teopujy HasMBa Ce Tayka Be3uBama. Y NpeLMeTMMa KOoju ce TU4y npasa MpUBPeAHMX
JpyLiTaBa Hajuellhe Tauke Be3nBawa Cy: 1. ip)KaBa OCHMBAHA NPUBPELHOT APYLUTBA, 2.
[p>KaBa Yy K0joj ce Hasia3u CTBapHO CeauLUTe NPUBPEeSHOr ApYyLITBa, 3. ApXKasa Yy Kojoj ce

06aB/bajy NpuBpeaHe AenaTHOCTW MpUBPeAHOr APYLITBA, 4. ApXXaBa Y KOjoj ce Hanase

2 OnwvpHMje 0 KONM3MOHUM HopMama Bufa. Bapagu T. et al, Meljynapoono npusammno npaso, LEBETO
n3gare, [paBHW akynTeT YHuBepsuTeTa Yy beorpagy u CnyxbeHun rnacHuk, beorpag 2007;
CranuBykosmh M., XXuskosuh M. Melynapoono npusammno npaso — onwmu Oeo, YETBPTO U3[akse,
Cnyx6eHn rnacHuk, beorpag 2010.

3 Ibid.
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opraH/ ynpas/bara ApyWTBOM.?* CBpXa KOMM3MOHMX HOPMM, Mpema ToMe, jecTe fa
o4abepy npaBso Koje he ce NPUMEHUTY Ha JaTy 0JHOC ca MefyHapoaHVM efleMeHTOM.

Y caBpeMeHOj MpaBHOj Hayuu nocToje fBe Bagajyhe Teopuje O MpaBHOj
MPUMNaZHOCT NPUBPELHMX ApYLITaBa — Teopuja OCHMBaHA (MHKOpropauuje) n Teopuja
cTBapHor ceauwra. lMpema Teopuju OCHUBaHA, ,,YKONMKO je APYLITBO OCHOBAaHO MO
fomahvM MPOMMCUMa, OHO LiPIK CY6jeKTuBUTET 13 Aomaher npasa“.?> Teopuja cTBapHOT
ceguwTa nonasv of Tora fa MPUBPELHO [PYLITBO MMa NPaBHU CY6jeKTUBUTET MO
fiomahem npasy ,,caMO YKOMMKO MMa 1 CTBapHO ceauiuTe Ha fomahoj Teputopuju“.2®
MehyTrM, YaK 1 YKO/IMKO NMPUBPELHO APYLUTBO MMa NpPaBHU CyOjeKTUBUTET MO jeLHOM
O [Ba HaBefeHa KpuTepujyma, OneT ce NocTae/ba MUTawe Aa /M TO APYLITBO UMa
npaBHW CYOjeKTMBUTET U Yy ApyruM Ap>kaBama. OLroBOp Ha OBO MUTame JeXW Y
KpUTEpUjyMUMa KOje Ap>KaBe MPUMerYjy Y KOHKPETHOM Ciy4yajy U Ha OCHOBY KOjUX
nokasyjy Aa /im umajy npaBHU UHTEPEC [a HEKOM 06/IMKY OpraHu3oBama Aajy rnpasHU
cybjekTBMTET. TO je HauMH Ha KOju Cce [ofiasn [0 ,,MepCOHAIHOr 3aKOHa npasHOr
mua“?’ Taj 3akoH faje 0AroBOP Ha MUTake MMa N1 KOHKPETaH eHTWUTET MpaBHM
Cy0jeKTUBMTET U, aKO ra NMa, y KOM 061MY je Taj CyBjeKTUBMUTET U3PAXKEH, KO CY Herosu

OpraHun 1 Koja Cy tIx0Ba oBnalhera 1 orpaH1yerba y 3acTynary UTA.

T'mapa Il

TEOPUJE O TIPUITAJHOCTHU NPUBPEJHUX JIPYIITABA

Y npaBHOj Teopuju, fomahoj U CTpaHoj, NMOCTOje 3HayajHe pas/nke y rnornegy
TymMayeHa rnojma ,,npunagHocTn® npuspeaHUX Apywtasa. MNMpobnem fobuja Ha 3Havajy 1
13 pasfora WTO Cy y AaHallkbe BpemMe My/MTUHaLWOHANHE KOMMaHuje, Tj. 1ua Ynja ce
opraHu3saumja n fenosarwe Besyjy NnojjefHako 3a BuLLE [pyKasa, MocTasie Yecrta rojasa.
OHe mory 6uTW opraHuW3oBaHe KpO3 pasHe 06/MKe, ca pas3MyUTUM cTatycuma Yy
pas3MunTUM Ap>kasama. [1of TakBUM OKONHOCTMMa, oApefnuBarbe npasHe NpunagHocTy

HEKOT NMpmuBpeAHOr APYLUTBA MOXKE MOoCTaTu 036U/baH I'IpOﬁﬂEM.

% Cita Dyveke Kristensen, ,, The Foundation for Regulatory Competition in Company Law: A Comparative
Analysis of the Business Settings in the US and the EU“, Aarhus University, Institut for Sprog og
Erhvervskommunikation, 2010, ctp. 45.

5T, Bapagy et al, cTp. 279.

% Ibid.

% Ibid.
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MpaBHa Teopuja M npakca MMajy pasnnynTe KpUTepujyMe 3a peLlaBare 0BOr
npobnema. Tako ce, No jeHOM KpUTepUjymy, Npeanaxe fa ce NpunagHoCT NPUBPELHOT
ApywTtBa yTBphyje npeMa [Ap)XaB/baHCTBY 4/1laHOBA [/laBHOI OpraHa Yrpas/baka
ApywTBoM.”® MeRyTum, y yCroBUMa LUMPOKO pacrpocTparbeHe MnojaBe CROG0AHOT
KpeTara /byay, YNaHOBU IMaBHMX OpraHa HeKor NMPUBPELHOT APYLITBA YeCTo Cy inua ca
pa3IMUUTUM [Lp>KaB/baHCTBUMA. VI3 TOr pas/iora je 0Baj KpUTEPUjyM Yy AaHallikbe Bpeme
Hernoao6aH.

Mo ppyrom KpuTepujymy, Lwwunpe npuxsaheHoM, NPWBPeSHO [PYWTBO MMa
MPUMNaZHOCT OHe [pXKaBe Y KOjoj je permcTpoBaHo, TO jJecT Mo YnjeM je npaBy OCHOBAHO,
6e3 063vpa Ha MecTo rfe ce CeAuLUTe MpaBHOT finua Hanasun (y Toj WM HeKoj Apyroj
ap>asu).? Mo cAMuHoj AeMHNLM|W, MPUBPEAHO APYLLTBO MPUNaja ApXasK Mo YMjUM je
3aKOHMMa OCHOBaHO, 6e3 063vpa Ha TO rAe My Ce Hanase CTBApHO CeAuLUTe, MMOBUHA
WM LeHTap nocnosarwa.>® OCHOBHO Haueno OBe Teopuje jecTe ayTOHOMWja BO/bE
OCHMBayva, OHOCHO Yynpas/baya NpPasHOr INLA, KOju MMajy Ty Cnoboay fa camui Of4Jy4e
Koja he npasHa npasuna 6UTK NPYMEHEHA Ha HIXO0BO NMPaBHO nue. [p>kase Koje cy, 13
pasfiora npaBHe CUTYPHOCTU, NPBE MPUXBaTWUIe OBY TauyKy Be3nBara Kao OAroeapajyhy
3a yrBphuBarbe npunagHoOCTV MpUBpefHUX ApywTasa, 6une cy CjeanmeHe AmMepuyke
[ipxase 1 YjeanweHo KpambescTso.*** Osaj KpuTepujym y CBOjUM 3aKOHOJaBCTBMMA
kopucTe 1 Penybmka Mpcka, Xonanauja, faHcka n LUsajuapcka.® Jesguh nctuue aa je
rNaBHW pasfor npuxsaTarwa OBE Tayke BesuBarba TO LUTO CY ApXKaBe Koje Cy Ty TauKy
npuUXBaTNe UMane ,,.YnTaB H13 UAMjana v areHTypa y CTpaHUM Apxkasama“®*, 1 WTo ce
Ha OCHOBY perucrpauuje y TUM Ap>aBama cmartpajy JoMahum npuBpesHUM LpYLITBMMA
M Kafja CBOjy NPUBPELHY LeNaTHOCT BpLUe Y MHOCTPaHCTBY. To fasbe umnamumpa aa he
Takea ApYLUTBA YXKMBATU CBA Mpasa Koja HMX0Be MaTuyHe Ap>kase J06Ujy 3aK/byyereM
GunatepanHuX U MynTunaTepanHMx yrosopa. lNpuxsarawbeM MeCcTa OCHUBaAKbA Kao Tauke
Be3VBara 3a YTBphuMBarbe NpuUNagHOCTVM MPUBPEAHMX [ApYLITaBa, MuTarba HacTaHKa,

NpecTaHKa, MnpaBHe W MOC/IOBHE CNoCcoGHOCTH npmepeaHor ApywTea v apyra C/AanYyHa

T, Bapaay et al, cTp. 281.

2 M. Jesguh, cTp. 143.

%0 M. CranuBykoBwh, CTp. 438.
1 M. Max, cTp. 365.

%2 M. CranuBykoBwh, cTp. 438.
% T. Bapaay et al, cTp. 280.

¥ M. Jesguh, cTp. 143.
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nuTara LieHnhe ce Mo 3aKOHOAABCTBY ApXaBe OCHMBara Tor ApywTea.*® Osa Teopuja
[iaje NpPVYOPUTET MPaBHOj CUTYPHOCTU U 3aWwTUTU Tpehux nua, Hajyewwhe nosepuiaua
[pywTBa, KOja Ce Hajnakwe wmory 006aBeCTUTM O CBUM 3HAYajHVM CTATYCHUM
YMHeHMLAaMa (OCHMBAYKM aKT MpuUBpesHOr ApyLiTBa, oBnawheHa M OA4rOBOPHA fmua y
npuBpesHOM [pyWwITBY, WH(oOpmauuje O CTeyajy, /MKBMAaUuju WTA.) y Be3n ca
npuBpeSHVYM [PYLITBOM C KOjUM CTymajy y MpaBHW OLHOC YNpaBO Yy MeCTy rfe je 10
[pYyLWTBO M OCHOBaHO. 3aroBOPHULM OBe Teopuje UCTUYY ,[Ja Ce peructpaumja Texe
Metba Hero ceguLUTe W Ja Cy YC/oBY 3a MPOMEHY perucrpaumje TeXun Hero 3a NpoMeHy
ceguwTa ApywTBa, WTo Yy Behoj mepu 06e36ehyje uMHTepece CBUX /LA Koja cy Y
MpaBHNUM OfiHOCUMa ca ApyLTom™, *

Mo Tpehem KpuTepujymy, NpunagHOCT MpUBPegHOr ApywTea ogpehyje ce no
HEroBOM CTBapHOM ceamLuTy. o CTBapHUM CeauLITEM Mofpas3ymeBa Ce MeCTO rfe ce
Hasla3n rnaBHW opraH ynpase npwvepegHor Apywrtea. OBaj KpuTepujym cy, nprmMepa
pagn, npuxsatune Hemauka, Ayctpuja, WTtammja, ®paHuycka, LLinauuja n Benruja.®’
Hajueluhe ce 3axTeBa [ja ApYLWTBO MMa 1 CTBAPHO CEAWLUTE Y PXKaBW MO YMjeM npasy je
OCHOoBaHo. [lpvBpeAHO [OPYWTBO Ce, MO OBOM KpUTepujymy, cmatpa Aomahuvm
[PYLITBOM, YKO/MKO My je CTBapHO ceauiuTe y gomahoj apxasu.*® Teopuja cTeapHor
ceauLTa Hernpa ayToHOMWjy BO/be OCHMBAYa, OAHOCHO Yrpas/baya NpuUaMKoM rsbopa
npaBa Koje he ce Ha cTaTyc NpVBpeAHOr ApywTBa MpumMersysaty. [lonasm of,
MPeTnocTaBKe Aa NnpuepefHa ApyLUTBA MMajy NMPUMNagHOCT ApXKase Y KOjoj UM Ce Hasasun
LIeHTap ynpae/bara (CTBAPHO CeAMLUTE) 3aTO LITO MOpajy 6UTK NOABPrHyTa OHOM MpaBy
ca KOjuM je TO ApPYWTBO Yy Hajo/MdKoj Be3W. Y Mpakcu TO 3a nocneguuy vMa ja ce
CTBapPHO CeAuLUTe [pYLITBa MOKMana ca MeCTOM HeroBor OCHMBaWa, TO jecT ca
CeAuLTEM HaBeAEeHUM Y OCHMBAYKOM aKTy ApYLUTBA, jep OM npemeLuTawe CTBapHOr
ceauLwTa, U3 Ap>kaBe y K0joj je TO MpaBHO /INLLEe OCHOBAHO Yy ApYry APXKaBy, ayTOMaTCKu
3HAYM/I0 M NPOMEHY NpasHe NpunagHoOCcTK Tor fmua. OCHOBHWM HefocTaTak OBe Teopuje
jecte HemoryhHocCT yTBphMBarba CTBapPHOI CeAMLITa OHWMX MPaBHUX /MuUa Koja umajy
CBOJCTBO MY/NTUHALMOHAHUX, @ KOjUX je Yy [JaHallkbuM ycnoBuMa rnobanvsauuje cee

Buwe.® AprymeHTM 3aroBopHMKa OBe Teopuje jecy cnedehu: MeCTO OCHWBaHba

% Ibid.

% M. Max, cTp. 366.

' T. Bapaay et al, cTp. 281.

% M. Jesguh, cTp. 143.

¥ M. CraHuBykosuh, cTp. 438.
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npuBpesHOr [pYyLITBa YecTo je (PMKTUBHO, CBe 06aBe3e W3 [efaTHOCTW MPUBPEAHOT
[pyLITBA 3aCHMBajy Ce y CeauTy TOT /iMua KOje je NOroAHuje 3a npyuMeHy npasa Hero
MeCTO OCHMBawa npuBpegHor ApywTea. Mehytum, oBa Teopuja HOCM W 036WUBLHY
CnaboCT Koja ce orfieja y ToMe LUTO ce ceguLuTe yTBpHeHO OCHMBAYKUM akTOM He Mopa
HY)XHO NoKnanatu ca (PakTUYKUM CeAuLITeM [flaBHe yrpase ApyLTBa. Taga no npasuny
HacTaje 1 nNpobnem KsaMuKauuje ceguiTa NpUBpPeLHOr APYLUTBA, KOje Ce Y Mpakcu
KBaMGMKYje Mo NpaBy Cy/a rAe ce NuTarme KeaindukaLmje noctasma (lex fori).*

Y npaBHOj TEOPWjXU Ha4yeNHO MOCTOoje ABa r/eAvLiTa NOBOLOM MUTawa LTa ce
nofpasymesa Moj MojMOM CTBapHOr CefuluTa npuBpegHor Apywrsa. o Bnagajyhem
CTaBy MnpaBHe Hayke, CTBapHO CeAuLUTE MPUBPEAHOr APYLUTBA jeCTe CeAuLUTe rnaBHe
ynpase ApywTea. 1o Apyrom rneguwlTy, CTBApPHO CeAWLLTE MPUBPEAHOr APYLUTBA jecTe
OHO CefMLUTe KOje je O3Ha4yeHO Yy CTaTyTy WM ApyroMm onwTtem akTy apywTsa. OBO
[PYro rNeauLLITe HapoumMTO je npuxsaheHo y HeMauKoj npasHoj Teopuju.*' Kputepujym
CTBapHOI cefuwiTa Bnagajyhu je mely eBponckum 3emsbama, a mpeosnahyje n mehy
[pxaBama JyxHe Amepuke.*” Takofje, KpuUTepujym CTBapHOr cegvluTa 610 je
MpeasioXkeH 1 NPUIMKOM Heycrenor nokyllaja Kogugukauuje y Apywtsy Hapoga 1927.
roguHe.” OppefnBarbe cTBapHOr ceuiuTa y 406a rno6anMsma M Benvke ekcnaHsuje
MYNTUHALUMOHA/IHUX  KOopriopauuja MnocTaje CBe TeXu nNpobneM.  YKOMKO
MYNTUHALMOHAIHA Kopropaumja nMa HeKOSIMKO cefuLiTa y KojuMa [OHOCK CTpareLuke
O4/TYKE N N3 KOjUX BOAM MOC/IOBHY MONUTUKY, BEOMA je TEeLIKO YTBPAMTU KOje Of TUX
ceguwiTa MMa MpUOPUTET U KOjU CY TO KPUTEpPUjyMW KOju 6U Janm npumar jefHOM
CeauWwTy Yy OfHOCY Ha Apyro (HMNp. B&XHOCT MOCNOBHUX OANyKa, PaHr opraHa
ynpae/bawa 1Tg.) Mopeg Tora, Moryhe je v PakTMYKo npecesberbe CTBAPHOI CeAMLLITA U3
[p>KaBe HeHOT OCHMBarba Y HEKY Apyry 3eMsby, a fa ce npu ToMe He AoHOCe opMaHK
aKTW 0 Mpecesbewy (HNP. YKONMKO Ce OpraH ynpas/batba NPYMBPeHOT APYLLUTBA cacTaje y
[pyroj [pXaBu Yy O[HOCY Ha ApXaBy ofpefeHy OCHMBauyKvM aKTOM Kao [pXaBy

ceguuta).*

“O M. Mak, cTp. 366.

“I M. Jesguh, cTp. 143.

2 Ibid., cTp. 144.

*® Ibid.

4 M. CtaHusykosuh, cTp. 446.
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UeTBpTU KPUTEPUjYM Y31Ma Y 063Up LieHTap NpuBpesHe akTUBHOCTU MPUBPEAHOT
[pywWwTBa (T3B. LEHTap ekcrioaraumje).”® OH je y NpaBHOj TeOpUjU daHac CKOpo Y
MOTMYHOCTX HanywTeH, a BP0 PeTKO je 6MO yKbydMBaH W Yy MpaBHE CUCTeMeE
oapeheHnx Apxasa, OAHOCHO KOpWLINeH je anTepHaTUBHO ca APYrUM KpUTepujymuma.
TakaB cnyyaj je 6MO0 y WTaIMjaHCKOM 3aKOHOAABCTBY Y KOM Ce CBOjeBPEMEHO
MPUMNaZHOCT MNpUBpPeLHOr ApywiTBa yTBphMBana npeMa CeguwITy ApywTBa U MpemMa
MecTy obaB/barba NpuBpegHe fenatHocTw.*® OBaj KpuTepujym je noctojao u y
KpasbesuHu Jyrocnasuju 1 To y naparpady 501 Tprosaukor 3akoHa.*” MehyTum, LeHTap
npuBpesHe aKTUBHOCTW HEKOT MPVBPEAHOT APYLUTBA YeCTO je BP/I0 TELKO OApesuTy,
MocebHO KO MYNTUHALMOHAHUX KOMMaHuja Koje MoCcToje Yy BeIMKOM 6pojy Yy CBETY.
Moryhe je 1 fa ce LeHTap NpuBpeLHe aKTUBHOCTW C BPEMEHOM MPOMEHU, Kao Ha NnpuMep
KOJ, NpVBpPeLHMX ApYyLUTaBa Koja ce 6ase n3BoherweM rpaheBUHCKMX pafoBa 1 Koja BeoMa
YECTO MeHajy fip>KaBe Y Kojuma 06aB/bajy CBOjY NMOC/IOBHY [eNnaTHOCT.

Y npaBHOj Teopuju HaBOAM Ce M MeTU KpUTepujyMm npema Kojem ce ofpehyje
MPUMNaZHOCT MPUBPEAHOT APYLITBA, anv Ce NpuMeryje camo Y BaHPeLHUM NpuinkKama,
Kao LUTO Cy PaTHO CTarbe WK CTare HeNoCPeHO MO 3aBPLUETKY paTHOT cTaka.*® Mo Tom
KpUTepnjymy, NpuBPELHO APYLUTBO MMa MPUMNALHOCT OHe ApXKaBe YMju CY [LpXKaB/baHW
/MUA Koja BpLUE KOHTPOJY Haf WM. Y 0063Mp ce y3umajy [p)KaB/baHCTBO YNpaBHOT Y
HaA30pHOT 0460pa M AP>KaB/baHCTBO Y/aHOBA APYLUTBA, Tj. ,,HALMOHAIHOCT KanuTana
reHepasHo. OBa Tayka Be3uBarba MOTMYe K3 [IpBOr CBETCKOr paTa, TauHWje Wu3
OpuTaHCcKor 3akoHa O nocrioBawy ca HenpujatesbeM U3 1916. (Trading with enemy
amendments act).*® OBaj kpuTepUjym ce ynoTpe6/baBao 1 TOKOM [ipyror CBETCKOr pata
y ®paHuyckoj n CjegmweHnm Amepuukum [pxkaBama, Te y YjeanweHoMm KpabeBcTBy
TOKOM ,,BanyTHor pata“.® MocToju MOryhHOCT fja y BaHpEAHIM NpUAMKaMa, Kao LUTO je
paT, jefHO MpWMBPeAHO APYWITBO MMa npunagHocT gomahe Apkase, a fa ra y cTsapu
KOHTpO/MLLE CTpaHa, HerpujaTerbcka Ap>kasa. Kako 6v ce epeKTMBHO MOr/ia CnpoBecTu
3abpaHa TProBuHe ca HernpujatesbeM, 6110 je NOTPEOHO YBECTU U LOAATHWU KPUTEPUjyM
3a OLLeHY NpYNagHOCTY NPUBPELHNX APYLUTABA, & TO je YrnpaBo KpUTepUjym KOHTpone. Y

CKMagly ca UM, jeAHO MPMBPEAHO APYWITBO MMa MPWMagHOCT OHe ApXKaBe umju cy

“T. Bapagu et al, cTp. 281.

“ M. Jesguh, cTp. 143.

“" Hap. npema M. Jesguh, cTp. 143.
“ Ibid., cTp. 144.

* Hag. npema M. Jesguh, cTp. 144.
% 1bid., cTp. 145.
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[IPKaB/baHu! 1L KOja TO APYLUTBO eheKTUBHO KOHTPOAMLLY.” Pa3nor 3a yBohere 0Bor
KpuTepmnjyma 610 je Taj LUTO Cy ApXaBe Koje Cy ra 1 yBene cxeaTuie fa ce NpumMeHOM
KpUTepmnjyma OCHUBaHa, Tj. CTBApPHOI CeAuLLTa, Ha nuTare yTBphuBarba npunagHocTu
npuBpesHUX ApywiTasa, y joMaha npuspesHa ApYLITBa yopajajy v OHa Koja CYLUTUHCKK
KOHTpo/mMLWe Henpujate/b. Ja 61 ce MMOBMHA [JpyliTaBa Koja Cy MOZ KOHTPOJIOM
Henpujates/ba Morsa 3aMp3HYTW, OLHOCHO OLY3eTM W TUME 0CNabuTn EKOHOMCKU
noTeHUMjan HerpujaTerba, KpempaH je OBaj KpUTEpMjym Kao aitepHatvMBa Beh
noctojehum Kputepujymrma 3a yTephvBarba npunasHoCT NPUBPEAHMX SPYLUTABA, KOjU
Cy Ce Yy paTHUM OKOMHOCTVMA MOKa3a/n Kao Heoarosapajyhi.>

Y caBpeMeHOj MpaBHOj Teopuju MojaBusie Cy Ce W MeLIOBUTE Teopuje Koje
y3uMajy y 0631p 1 KOMOVHYjY MeCTO OCHVBarba U MECTO CTBapHOI CefuLTa Kao Tauke
Be3uBara 3a YTBphMBarbe NPUNagHoOCTU MPUBPESHUX [pyliTasa, a Takohe W gofaTHe
KpUTepujyme peneBaHTHE 3a MpuWMeHy npasa. Tako Teopuja ,,npeosnahuearba‘
(Uberlagerungstheorie) Nonasn of Tora fia HaueNHO Ha MWTakbe MpaBHe NPUMaAHOCTY
npuepefHoOr Apywtea Tpeba MNPUMEHUTU MPaBO HErOBOr  MeCTa OCHMBaHba
(vHKopropaumje). MehyTrM, Ha OHa NuTarba Koja Cy 0f, MocebHOr NHTepeca 3a 0CHMBaYe
npuBpesHOr ApYLITBa, NOBEpMOLE 1 ocTana Tpeha fnua Koja cy y npaBHOM OAHOCY ca
TMM ApYLWTBOM, Tpeba NpYMeHUTV NPaBo ApXase ceauwiTa Tor Apywtea. OBa Teopuja,
[aKne, npasu pasnvMKy M3Mehy ofHOCa OCHMBa4a NPUBPELHOTr ApywTBa (YHYTpalltby
OA4HOC) W ofHOoca fpywTsa ca TpehuM fnmummMa (Cnosballkn O0fHOC), Tj. ,,Hermpa
0MPaBAaHOCT jeiMHCTBEHOT KOMM3MOHOT peLlierba 3a CBe CTaTycHe ogHoce™.

Of cBUX HaBefeHUX Teopuja O NPUNAgHOCTM MNPUBPEAHUX [pyliTaBa, Y
caBpeMeHOM MefyHapO4HOM MpUBaTHOM MNpaBy LJOMWUHaHTHE CY [iBe: Teopuja OCHMBAHA
N Teopuja cTBapHor cegmwta. OHe NpeAcTaB/bajy fBa KOHKYPEHTHa NpucTyna npu
ogpehmBarby Koje he HalUMOHa/HO MNpaBo OUTKM MepofaBHO 3a CTaTyc MpuBpesHor
[PYLITBA Kafja OHO MMa Be3se ca BULLe Of jeaHe Apxkase.”* Y nuTarwy je ofpefuBarbe
CBOjEBPCHOT ,,APXKaB/baHCTBA™ NMPMBPEAHOT APYLLUTBA, LUTO Y AaHallbeM MehyHapoAHOM
npuBaTHOM Mpasy MMa nocebaH 3Havaj, MMajyhv y BULY BeNVKe pas/nke Koje nocroje y

CyncTaHUMjaiHOM MpaBy pasHUX ApxXasa. VMako je HecrnopHo Aa Hajsehn 6poj Apasa

SLT. Bapagy et al, cTp. 281.

52 M. Jesguh, cTp. 143.

% M. Mak, cTp. 366.

% Nicole Rothe, ,,Freedom of Establishment of Legal Persons Within the European Union: An Analysis of
the European Court of Justice Decision in the Uberseering Case”, American University Law Review,
Volume 53, No. 5, 5 June 2004, ctp. 1110.
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npuxsara CTas fa 6w Ha mpuBpefHa [PYLUTBA W HMXOB CTaTyC Tpebano NpUMEHUTU
jedHo npaso, CrOpHO je Koja he 6UTK Tauka Be3uBara U3Mehy ogpeheHor npuspesHoOr
JpywTBa U npaBHOr cuctema ofpeheHe apxase. OfpehmBarme MepofaBHOr npasa 3a
npuepefHa [pywiTBa, BuLle Hero 6W0 Koja Apyra npvepefHa cgepa MefyHapoAHOT
npuBaTHOI MpaBa, mMopa Y3eTn y 063Up unkbeHuuy Aa opMa NpuBPeLHOr APYLITBA
Tpeba f1a CNy>KM Kako MPUBATHOM, TaKo W jaBHOM MHTepecy.” CTora, K/byuHa Teopujcka
pas3nMka u3Mmehy Teopuje CTBapHOr CeAMITa W Teopuje OCHMBAHAa MPOU3Nasn U3
Hecfarawa OKO Tora Yy KOjoj Mepu je NpVBPeAHO APYLWTBO M3pa3 ayTOHOMWje BO/be
CBOjVX OCHMBaya, a Y K0joj Mepu je OHO pe3y/TaT npasBHe (PUKLMje y CMUCTY Lp>KaBHOT
MpW3Hatba NPaBHOT CY6jeKTNBIUTETA NPUBPEAHOM APYLITBY.>® Pasnnka je y ToMe y Kojoj
Mepu OM OCHMBa4M NpUBPefHOr [ApywTsBa Tpebano ga 6yay cnobogHu y wmsbopy
MepO/aBHOT MpaBa 3a MPUBPEAHO APYLLTBO, OfHOCHO Y M360pY ceauLUTa ApyLUTBa.’

Hecnararte un3mel)y 3aroBopHMKa TeOpWje OCHMBaKba W 3aroBOPHMKA Teopuje
CTBapHOI CeaMLUTa Npou3nasy 13 pasnnymMTor pasymeBarba caMe Npupoze nojma npasHe
CUFYPHOCTM M HauMHa Ha KOju MpaBHa CUrypHOCT Tpeba da 6yae ocTBapeHa.”® Tako
Teopuja OCHMBaba UCTUYE [a je NpaBHa CUTYPHOCT OCTBapeHa TVMMe LUTO je MepOfaBHO
MpaBo Be3aHO 3a ApXXaBy OCHMBara MPUBPELHOr ApYLUTBA, Na 3avHTEepPecoBaHO finLe
camo Tpeba fa norsesa y Kojoj je Ap>kaBu TO ApYLUTBO OCHOBAHO, Kako 61 casHalo Koje
Ce NnpaBo MprMewyje Ha TO ApywTBO. MNMPOTUBHULM OBe Teopuje UCTUYY [a Yak HU Ha
0B3j HAYMH HWje NaKko YCTaHOBUTU CafpXWHY MepoJaBHOr Mnpasa 3a MPUBPELHO
JpyLwTBO, NOCe6HO Kafa y jefHOj ApXaBu MOCTOjX MAypasmMTET MpaBHUX CUCTEMa, LUTO
3aMHTEPECOBAHOM /LY MOXe CTBOPUTU [OJaTHE MaTepujaiHe TPOLLKOBE Ca3HaHa
MepofaBHOI MpaBa, Kao W aHraxoBarba MPaBHOI CABETHMKA KOjU 6M ra ymnytmo vy
caJpX1Hy Tor npasa.”

3aroBOpHMLY Teopuje CTBAPHOT CefuLLUTa UCTUYY Ja Ce npaBHa CUTYPHOCT MOXe
OCTBapUTU YyBepaBarbeM 3avHTepPecoBaHUX /mMua [a CBa NpuBpeAHa ApYLUTBa 4umje ce
CTBapHO CeAuLUTE HafasW Yy je4HOj Ap>kasBW, moTnazajy nof ucTa npasHa npaswna, Tj.

npaeuna Te Ap>aBe. Osa TEOpI/Ija Y NpBu NfaH CTaB/ba OMLUTE ,U,06p0, a HE NHTepece

% Janet Dine, The Governance of Corporate Groups, Cambridge University Press, Cambridge 2000, cTp.
3-29.

% Justin Borg-Barthet, The Governing Law of Companies in EU Law, Studies in Private International Law,
Volume 9, Hart Publishing Ltd, Oxford 2012, cTp. 4.

% Ibid., cTp. 13.

%8 Ibid., cTp. 41.

% 1bid., cTp. 42.
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OCHMBayva npuBpegHor Apywtea. [NpuMeHOM OBe Teopuje Apyra yroBopHa cTpaHa 3Hahe
Koja cy oBnawhera 3acTyrMHMKA MPMBPELHOr [pPYyLWTBa Ca KOjUM Yyfasu y OAHOCE,
rosepuouy he 3HaTV KOJIMKW je MUHUMA/IHW OCHUBAYKM Kanutas Koju TO APYLUTBO MOpa
fa uma, yaenHuyapu he 6uty cBecHM npasa M 0b6aBe3a opraHa ynpas/batba APYLUTBA,
3anocneHn he 3HaTW CBOja MpaBa Koja UM Cnefyjy Mo OCHOBY pagHor ogHoca T,
MMpema Tome, nMpaBHa CUrYPHOCT Y CMWUCNY Teopwuje CTBapHOIr CefuwiTa ornega ce y
jenHocTaBHOCTYM yTBphUBaKa Npasa 1 06aBe3a NpMBpeSHOT APYLUTBA, LUTO 3a MocneauLy
“MMa MUHMMK3aLNjy TpoLiKoBa. OBaj apryMeHT 3aroBOPHMKA Teopumje CTBAPHOT CeauLuTa
rybu CBOjy CHary y cuTyaumjama Kafa NpvBpeaHO LPYLITBO MOCNYje Y BULUE Of jefHe
Opxxase. Kafa npuBpefHO OPYLITBO KOje MMa CBOje CTBapHO CeAuLUTe Y jeflHOj Ap>KaBu
BPLUM CBOjy [eflaTHOCT Y LPYroj Ap>kaBu, 3aMHTEPECOBaHO /Mue Y TOj APYroj ApXKasu
TelwKo he 3HaTW CafpXWHY Mpasa NPBe ApXaBe Y KOjoj Ce Hanasu CTBapHO CefuLuTe
ApywTsa. [MocebHO je TeWKO YTBPAMTW rAe Ce 3aucTa Hanasu CTBapHO ceauvLiTe
[pywTBa jep, Ha NpuMep, jefaH W3Y3eTHO BE/IMKM OrpaHaK WM MpeLCTaBHULLTBO
npuBpeLHOr ApyLITBa Ca BuMLUE [EeCeTMHA 3arnoC/ieHUX MOXE W3rnefatu Kao CTBapHO
ceauLuTe, a fa ce NPUTOM HajBaXKHWje NOCN0BHe OfyKe TOra ApYyLUTBA AOHOCE Y HEKOM

ManioM CTaHy y Apyroj apxasu.®

1. TEOPUJA CTBAPHOI' CEAUIITA

MpasHa UCTOpMja NOYeTKe Teopuje CTBAPHOT CeAuLuTa Harasu joww y XIX Beky®
y KOHTUHEHTaHUM npasHuM cucTemuma.®® [le Coysa HaBOAW fja ce Teopuja CTBapHOT
ceguwTa y To goba jaBuna ,,kao [eTe MOLEPHUX HaLUMOHAIMCTUYKMX TpeHaosa™ Yy
eBPONCKMM [p>KaBaMa, KOHKPETHO y benruju, dpaHuyckoj n Hemaukoj.** OHa ce Hajnpe
nojasuna y ®paHLyCKOj Kao peakuuja Ha rojaBy y Kojoj Cy ce (hpaHLycka npvspesHa
JpyLiTBa U3MeLLTaNa Ha TepuTopujy benruvje, unju je npaBHX cUCTEM 3a Ta ApyLUTBa 61O
noBo/bHMjn.° MMojaBa Teopuje CTBApHOr ceAuiiTa MpeAcTaB/bana je  M3pa3

TepUTOpPUjasIHOT Hayena Mo KOMe CBe CYBEepeHe [p)KaBe MOopajy MMaTi ancofyTHY

 Ibid.

8 Ibid., cTp. 45.

82 Stephan Rammeloo, Corporations in Private International Law - A European Perspective, Oxford
University Press, 2001, ctp. 11.

8 C. HJI Panayi (2009a), cTp. 9.

& Antonio Frada de Sousa, »Company's cross-border transfer of seat in the EU — Where are we now after
Cartesio?", Jean Monnet Working Paper 4, 2009, cTp. 4.
8 C. D. Kristensen, cTp. 46.
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KOHTPONY HaZ CBOjOM TEPUTOPMjOM, KOja YK/bydyje WU KOHTPONY Hag (PU3NUYKUM W
MpaBHUM MLMMA KOja ce Ha H0j Hanase. OHa MouymBa Ha WMAeju fa CyBepeHe Jpxkase
Xene fJa MMajy nof KOHTPONIOM CBe MpaBHe CybjeKTe KOju BpLue ofpefeHe npasHe
pafre, YKbydyjyhu v npuBpeAHy [LenaTtHOCT, Ha HUX0BOj Teputopuju. OBa Teopuja
3aCHMBA Ce Ha MPOTEKLMOHN3MY Kao NpPeTnocTasLy jep nosasu of Tora fa ApXasa mopa
[ia Ce MeLla y CBe acrekre NpuBpeSHUX ApYLUTaBa Koja Nnocyjy Ha HheHoj TepUTopujK,
OAHOCHO KOja MMajy CBOje CTBapHO CeauluTe Ha Teputopuju Te Ap>kase. CTBapHO
ceauwiTe ce Yy MpaBHOj Teopuju HasvBa jow W ,LeHTpasHa ynpasa“ uam ,,Mecto
MPeTeXXHor 0bas/bara LenaTHOCTU®, U3 Yera Ce MOXKE 3aK/byyuTu Aa O OBOM MUTakwy
npaBHa Hayka joll yBeK Huje ycarnacuna cTasose.’® Mpema 0BOj Teopuju, NpUBPEAHO
[OPYWTBO MMa MNPUMNagHOCT OHe [pXkaBe Y KOjoj My Ce Hasiasn CTBapHO ceaumLiTe
(Ykbyuyjyhu v LieHTap ynpas/bakba Uan KOHTPOSE).

Teopuja cTBapHOr ceAuLUTa [O0XKMBENa je CBOj MPOLBAT Y MPBOj MOMOBUHU XX
BeKa Ha TepuTOpuUjU KOHTWHeHTasHe EBpore. To ce [Orogwno rmnpe csera U3
MPOTEKLUMOHUCTUYKMX Pa3fora, Kao v M3 Xerbe Ap>kasa [a Ojayajy CBOj CyBEpeHMUTeT.
MehyTnM, ca OCHMBaweM U pas3sojeM EY, Kao n ca ckopawwrwom npakcom Cyna EY,
Teopuja OCHMBAHA MOMAKO Yy3MMa MpUMaT Hazg TeopujoM CTBapHOr cefuiTa, U TO Yy
TO/MKOj MepU [a [e0 MpaBHe Teopuje Yak cmartpa fJa je KOHLUENT CTBapHOr ceguLuTa
HanyLUTeH Kao 3acTapeo, 0 yemy he kacHuje 6uTH peun.®’ Bes 063upa Ha TO, eBporncKe
[p>aBe Koje npuxsartajy Teopujy CTBapHOr CefuLITa He >Kefie 0/1aK0 [a je ce OApeKHYy
3aTO LUTO je OHa YCKO Be3aHa 3a CXBaTare TUX [p)kaBa Aa he TakBOM MPOMEHOM
npeTpneT Benuke rybuTke of mopeckux npuxoga.® [lpxase Koje ce BOje OBOM
TEOpMjOM XKefle 1 ja KOHTPOJIULLY MOC/IOBHE aKTUBHOCTY KOje ce 06aB/bajy Ha hUXOBUM
Teputopujama, a Takohe >kese fa 3alTuTe 1 nua Koja cy y oapeheHrM NnocioBHUM Uu
JpyrvM Be3ama ca MpuBpesHUM ApyLITBMMA (MarbWUHCKM Y/1aHOBM OPYLUTBA, 3anoC/ieHn
Y APYLITBY U C/.).

[p>xxaBe Koje npuxsatajy TeOpuWjy CTBApHOT CeAuMLUTa, KA0 MEpOAaBHO Mpaso 3a
npuBpesHO APYLUTBO Y3KMMajy NMpaBo OHe ApXaBe Y KOjoj Ce Hasas3n CTBapHO ceauLuTe
TOr ApywTea. [paBHY cuCTeMM 3eMasba Koje ce BOZe OBOM TEOpPMjOM He mofpasymMeBsajy

nof ,,CTBApHUM ceauLITeM™ UCTU I'IOjaM. Tako Heke [p)kaBe Moj CTBapHUM ceauLITeM

66 .

1bid.
¢ Bug. Cnasy 111, [leo Apyru oBOr paja.
8 C. D. Kristensen, cTp. 8.

31



Cunuwa Hosxosuh Jloxmopcka oucepmayuja

nofpasymMeBajy MeCTO LeHTpasHe ynpase U KOHTPOSie Haf ApPYLITBOM, [LOK Apyre Mnoj
TMM MOjMOM NOApasymeBajy MecTO Yy KOMe MPUBPELHO APYLUTBO MPETEXHO 06aB/ba
CBOjy MpPUWBPEeSHY [enaTHOCT. 3aroBOpHULE Teopuje CTBApHOr CeauwiTa MaxoMm cy
[p>XaBe KOHTUHeHTa/IHOr rpahaHcKor npasa, Kao Wwro cy Hemauka, Ayctpuja, Utanmja,
®paHuycka, benrunja, Jlykcembypr, INpuka, LLinaHuja, 6anTuyke gp>xase UTL.

OHO Mo Yemy ce pasnMKyjy HalMoHaHa 3aKOHOLaBCTBa Ap>KaBa Koje npuxsarajy
Teopujy CTBapHOI CeAuLITa jecTe HayuMH Ha KOju [eUHULLY CTBApHO CefuLuTe
npuepesHor apywtea. Hajsehu 6poj Apxkasa Mof CTBapHWM CeauuTeM MofpasymMesa
MECTO LieHTpasiHe yrpase ApYLUTBA Y MECTO M3 KOra ce APYLITBO KOHTpo/uLle. o Tum
ce nofpasymeBa MeCTO r[e Ce OfpXaBajy CefHWLEe CKYMWTWHE APYLITBA, CefHuLE
ynpaBHOr of6opa [ApyLiTBa, Te MeCTO rAe Ce Hanasu agMWHUCTPATMBHU LeHTap
apywTBa.®® Mo mMuwmberwy Cajka, CTBApHO CeAMLLTE MPUBPEAHOT APYLUTBA jeCTe OHO
MECTO Y KOM Ce Ha/ase Herosi Hajsuiun opraHn.’® Mpobnemu ce jasrbajy y cnydajy Kaga
Ce CBV OpraHu HeKor MpVBpeAHOr APYLUTBA He Hasla3e Y UCTOM MECTY, Tj. Kaja ce Hanase
Ha TepuUTOpUjU BULLE APXKaBa Koje UMajy CBOje 3acebHe npasHe cucteme. of CTBAPHUM
ceauLLTEM Cce MofpasymeBa Y OHO MECTO Y KOM OpraHu ApyLUTBa JOHOCe KibyYHE O4JTyKe
3a nocTojawe ApywrsBa. Hemauku CaBesHW cyn je fedmHucao CTBapHO ceauvLuTe
npuBpesHOr ApYLUTBA Kao ,,MeCTO Y KOM Ce YHYTpallkbe yrpas/bayke OAJlyKe ApYLITBa
TpaHCOPMULLY Y OCHOBHE aKTUBHOCTW fpywiTea“.’t 3ajeHNYKO 3a CBE BapujaHTe 0Be
Teopuje jecTe TO Aa APYLUTBO MOXE MMaTV Camo jeHO CTBapHO ceauiuTe.’? Y Haueny,
6e3 063upa fa /M ce noj MojMOM CTBapHOr CefuLiTa nogpasymeBa MeCcTO Yy KOM ce
Hasla3n LieHTap ynpase APYLUTBA WU/W LIEHTap BpLUEeHba NPUBPEeLHE AenaTHOCTU, CTBApHO
ceguwTe ApywTBa Mopa oOfrosapatu ,,030M/bHMM MHTepecuma™ u He cMe 6uTu
(ppaysonosHo. Cajko uMCTMYe [a je CeauwTe NPUBPEAHOr ApYLTBA (hpaynosio3Ho
YKO/IMKO je (DUKTUBHO 1 YKOMMKO CIYXKM 38 3a06Mnaxer-e npuMeHe aomaher npasa.’

Y Hajsehem 6pojy cnyyajeBa CTBapHO CeauLLTe NMPUBPeHOT APYLUTBA NOKIana ce
ca HeroBMM PerucTpoBaHUM CefulTeM. Y TOM CMWCY, TakKBO MPUBPELHO APYLUTBO

cmaTpa ce fomahuMm 1 Ha tbera ce npumetbyjy HopMe fomaher rnpasa. Mpobnem HacTaje y

% R.R. Drury (1998), ctp. 171.
0 Kresimir Sajko, Drzavljanstvo (driavna pripadnost) privrednih poduzeéa u medunarodnom privatnom
eravu, doktorska disertacija, Zagreb, 1969, cTp. 73.

! Hildegard Schneider, Jan Wouters (eds.), “Current Issues of Cross-border Establishment of Companies
in The European Union“, MAKLU Uitgevers, Antwerpen-Apeldoorn 1995, ctp. 32.

"2 Carsten Frost, , Transfer of Company's Seat — An Unfolding Story in Europe®, 36 Wellington Law
Review, Victoria University, 2005, cTp. 363.

K. Sajko, cTp. 74.
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CNyvajy Kafia ce LieHTap ynpae/bawa W KOHTPOJie HaL APYLITBOM HE Haniasv y UCTOM
MECTY Kao 1 permcTpoBaHo CefuLiTe, O4HOCHO Y Cny4ajy Kaja NpyvBpeHO APYLITBO MMa
BULUE O jefHOr LEHTpa KOHTPO/IE W YnpaB/barka KOjU Ce Hasiase Ha pasmuynTumM
mecTMa. OBaKBe CUTYalMje Cy Y AaHallibe Bpeme cse Yewlhe 3601 MyNTUHALMOHATHUX
KOMNaHuja Koje HacTajy y npouecy rnobanmsaunje. Ctora npobnem ogpehmsarba MecTta
CTBapHOI CeAuwiTa ApYwWTBa roctaje cse Behu, umajyhm y Buay Aa ce Be/mKu 6poj
MOC/IOBHMX TpaHcakumja obas/ba M MyTeM WHTEPHETA, Na je TEeWKO OAPeaUTW Y KOjoj
[p>KaBu yrpas/bauu ApYLUTBa JOHOCE Of/YKe, Tj. U3 KOje [p>KaBe Ce BPLUN KOHTPO/IA Haf
npuBpeLHVM LPYLUTBOM. Y TakBUM CUTYalMjama NOTPeOHO je Hajnpe O4peauTu LiTa ce
cMaTpa LeHTPOM Yrpas/bakba ¥ KOHTPO/e Haj APYLITBOM, a MoTOM YTBPAWUTU e ce Taj
LeHTap Hanasn. He nocTtoje yHarnpen ogpefeHn Kputepujymu Mo Kojuma 6u ce Te
YnHeHULLE YTBPAWNE, Beh ce 0 TOMe of/1ydYyje 04 cry4vaja fo Cy4yaja.

MNMpema cxBaTawy TeOpuje CTBApPHOr CeauLUTa, NPMBPEeLHA APYLUTBA U NPUBPEAHO
NpaBo Mopajy Ce CXBATWUTK Kao TBOPEBMHE jaBHOT npasa.’* KOHLENT CTBapHOr ceuiTa
Tpeba Aa vmMa 3alTUTHY Yoy y CMUCAY fa NpUBPeAHVMM ApYLUTBUMA Koja 06aB/bajy
CBOjy MPWBPELHY [enaTHOCT Ha TepuTopuju jefHe ApxxaBe 3abpawyje u3berasBarbe
NpyMeHe npasa Te Ap>kase, YMe 61 nHTepecn Tpehmx nnua, Koja cy y HeKOM O4HOCY ca
TMM JpywTBuma (MambWHCKW YAE/HUYapK, 3arocieHn, noBepuoun), Guim yrpoxeHu.
Kako je no oBoj Teopuju NpuBpeLHO NpaBo cxBaheHO Kao jaBHO Npaso, [pXaBe Koje ce
BOZEe KOHLLeNTOM CTBapHOT CefuLUTa He Xene fa fonycTe [a HUXOBO NPUBPELHO NPaso
Oyne LeporvmpaHo NPUMMEHOM MpaBa Heke Apyre fpxXase, yMMme 61 Ce JOBEO Y MUTaHe
CyBepeHuUTET TUX pxasa.’

Lin/b Teopuje CTBapHOr cefuiuTa jecTe Aa YCMOCTaBy Hajonvxy Besy usmehy
NPUBPEAHOr APYLITBA U ,,jyPUCAVKLMjE Y KOjoj TO APYWITBO »MBM“'®, Te ga cnpeum
3aJuparbe CTpaHor npasa y foMahi NpaBHK cucTeM’’. HauuH Ha Koju ofjpefieHe apsKase,
KOje ce BOLe TeOpujoM CTBApHOr CefMLuTa, NPUMerYjy Ty Teopwujy, mokasyje Aa je
pasfior 3a orpaHu4ere ayToHOMMje BO/bE OCHMBAya OMCKO MOBe3aH ca LubeBMMA
npuepesHOr npasa. Tako, Ha NpPUMep, WUTAIMjaHCKO MpaBo npeasuha Kao OCHOBHO

MpaBuU/o fja Ce Ha NPMBPEAHO APYLLTBO NPUMerbYje NpaBo fipXKaBe OCHMBatba, na he ce y

™ Ibid.

" Ibid.

. Borg-Barthet (2012), cTp. 50.

" Benjamin Angelette, , The Revolution that Never Came and the Revolution Coming — De Lasteyrie du
Saillant, Marks & Spencer, Sevic Systems and the Changing Corporate Law in Europe“, Virginia Law
Review 1189, 2006, cTp. 1193-1194.
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Cnyyajy Kaja je CTBapHO ceauwuTe TOr ApywTea y MTanmju NpUMEHUTU UTaIUjaHCKO
npaBo.”® OBaj npumep nokasyje fa ApXaBe He Xene fa y NOTAYHOCTU Herupajy
ayTOHOMWjy BO/be OCHMBaya [a u3abepy MepofaBHO MpaBo, aM [a XKefe Aa cavysajy
oapeheHe npaBHe MexaHU3Me 3a C/yvaj Kafa HeKo ornwiTe J06po 0f MHTepeca 3a ApXKaBy
[ohe y onacHocCT.

Teopuja cTBapHOr ceamLiTa y MHOro Behoj Mepy Hero Teopuja OCHMBaKa LUTUTH
jaBHW nopefak [pxaBe Koja npuxeara Taj CUCTeM. [pOTEKUMOHMUCTMYKA MO CBOjOj
cagpXviHu, OoBa Teopuja MMa 3a UWb [a Haf NPVBPELHUM [PYLITBMMA YCMOCTaBu
eeKTMBHY KOHTPO/Y M HaZ30p, a Aa MoBepuvouMMa NPUBPELHUX ApYLUTaBa MOHYAW
Hajoosby moryhy sawTnty. OBa Teopuja Kao Tauyky Be3vBara 3a MpuBpeLHa ApYLITBa
y3“Ma MeCTO Ofakie ce MpuBpesHVM [PYLUTBOM Yyrpas/ba, 6e3 063upa rae ce Hanasu
PErMcTpoBaHO CeauLuTe TOr ApYwWTBa. [13a oBe Teopuje CTOjM MPETrocTaska Aa HUjeLHO
npaBo HMje TONMKO G/IMCKO NMPUBPELHOM APYLUTBY Kao NpasBo ApXaBe Y K0joj ce Hanasu
LieHTpasHa ynpasa Tor ApyLTBa.

Teopuja cTBapHOT ceguiuTa Hamehe 06aBe3y permcrpatmje NpMBPeLHOT APYLLITBA
Y OHOj [p>kaBy Y KOjoj My Ce Hasa3n CTBapHo ceguwiute. [onasu of NpeTnocTaBke ja je
[p>aBa Yy KO0joj Ce Hasia3n CTBApHO CefuvLUTe MPVBPEAHOr APYLITBA HajBuLle rorofeHa
JenatHowhy Tora ApywiTea, Te Aa NpemMa TOMe OHa jefuHa mMopa umatu osrawhere aa
ypehyje ctatyc Tora apywTea.?’ JegHa of rnaBHMX OAnMKa Teopuje CTBApHOT CeauLUTa
jecTe Ta [ja fip>kaBe KOje je NpuMeryjy He Npu3Hajy NpasHU CY6jeKTUBUTET NMPUBPELHUX
JpyLiTaBa Ynja ce CTBapHa CeAuLUTa Hasase Ha TEPUTOPUjM TUX APXKaBa, a 0CHOBaHa Cy y
HEKUM [pyruMm [pXasama. Ta [pywiTea [06ujajy CTaTyc MpUBPELHOr ApyLTBa Camo
YKOMIMKO Yy [pXaBW KOja MpuMeryje Teopujy CTBapHOr CeauwiTa  M3BpLUe
npepeructpauujy.t

Kon Teopuje cTBapHOr ceguwiTa He nOCTOjuU CnobofHa BO/ba OCHMBAYA
npuBpesHOr [pywTBa npu n36opy MepoAaBHOr npasa Koje he ce npuMMermBaTH Ha
HUXO0BO ApYLTBO. KOHLENT KOjU NIeXXN y OCHOBU OBe Teopuje nofpasymeBa [a Ap>kasa
Tpeba Aa BPLUM KOHTPOJY HaL CBMM MPUBPELHUM LPYLUTBMMA KOja MOC/Yjy Ha HEHOj

TepuTOpUju1, Te Aa TUMe Cripeun Aeporvipatrbe Aomaher npaea Ha yWTPG6 CTpaHor npaea,

78 J. Borg-Barthet (2012), cTp. 50

™ paschalis Paschalidis, , Freedom of Establishment and Private International Law for Corporations®,
Oxford Private International Law Series, 29 March 2012, cTp. 13.

8 C. HJI Panayi (2009a), cTp. 9.

8 1bid., cTp. 10.
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Koje je MHOro nubepanHuje 3a To NPMBPEAHO APYLUTBO Y OAHOCY Ha fomahe npaso. Mo
CTaBy OBe Teopuje, CTBapHO CeAuLUTe APYLUTBA Kao Tayka Be3vBama Yy3vMMa Yy 063up
HajonvXXy Be3y Koje NpMBPeSHO APYLITBO MMa ca ofpeheHOM ApXasom. Ha npsu nornes,
CTaB OBe Teopwuje Aenyje MpakTMyaH 1 NaKo MPUMEHKB Y Npakcyu — CTBapHO CeauLuTe
HEKOr NMPUBPELHOr APYLUTBA Yr/1aBHOM CE MOXE BP/O jefHOCTaBHO yTBpAUTY. Mpobnem,
Kao LUTO CMO paHuje HaBenu, HacTaje Ko MYMTUHALMOHa/IHMX KOMMaHuja, unju 6poj
CTa/HO pacTe Yy CBeT/Ny YybOp3aHe eKOHOMCKe rnobanvsaumje Koja KapakrepuLle
caBpeMeHO ApyLTBO. Ko 0BakBUX MY/MTUHALMOHATHUX KOMMNaHWja [eLlasa ce 4ecTo Aa
ce NpuBpeAHa akTUBHOCT Y jefiHAKOM 06MMY 06aB/ba Yy [Be, Ma Yak W y BHLLe fpXKaBa, u
TO KpO3 BuWLIE LeHTapa Of4/lyyMBawa, Tj. BUlle opraHa ynpas/bakba Koju Cy
XNjepapxmjckym Ha WCTOM HMBOY. Takohe, opraHu ynpas/bawa MYNTUHALNOHANIHUX
KOMMNaHWja YecTo Ce He Hasase y OHOj ApXaBu Y K0joj ce 06aB/ba NMpeTexHa npuBpesHa
JenatHocT. Teopuja CTBApHOr CeAMLITA MOXe MMatu HeratuBaH YTULE] Kako Ha
npuBpefHa ApyliTBa OCHOBaHa MO CTPaHOM MpaBy, KOja MMajy CTBapHO Ceauwite Yy
fomahoj [pxaBu, Tako M Ha OHa [pylITBa Koja Cy OCHOBaHa Yy fomahoj Apxasu, a
CTBAPHO CeAuLLTe M Ce HaNlasn y MHOCTpaHCTBRY.*

MpyHUMN KOjUM Ce BOAWM Teopumja CTBApHOT CefuLLITa jecTe Taj Aa Ce NpuBpeaHa
[pyLUTBA KOja MoCnyjy Ha Teputopuju ogpefheHe Ap>kase NpuBeAy Y npasBHe, eKOHOMCKE
n couujanHe oksupe Te apxase.®* Teopuja cTBapHOr ceaulTa, MO MUY PoTea,
,MPOMOBULLIE jefHaK TPeTMaH MPUBPEeLHUX [pYLUTaBa, jep 3axTeBa Of CBMX KOMMaHuja
ymja ce MecTa ynpas/barba Hanase y ofpeheHoj ap>kasu fa 6yLy OCHOBaHa y TOj UCTOj
fpxasu“.®* OBa Teopuja He [03BO/LaBA Ja NPUBPEAHA APYLUTBA CaMa 61pajy MepoAaBHO
npaBo, HUTW Aa Mewajy CBOje CTBapHO ceauwiTe 6e3 nocreamua Ha nosby MepojaBHOT
npaea. Y OAHOCY Ha Teopwjy CTBapHOr CeauLTa, MpejHOCTM Teopuje OCHMBaHa jecy
CBaKako MnpaBHa CUTYPHOCT K fakoha ofpehuBarba MepogaBHOr rnpasa. Mehytum, 3a
pas/fMKy Of, Teopumje CTBAPHOI CeAuLUTa, TeOpuja OCHMBAKA 3a NoCeauLy nMa heHoMeH
,»TPKe [0 AHa", Mof KOjuM ce nojpasymeBa HaMepa OCHMBa4a NpuBpefHUX ApyluTaBsa Aa
CBOja ApyLWTBa OCHYjy Y [p)aBaMa Ca HajjpeKCUbunHujum 3akoHOAaBCTBOM, a Aa
[pyLUTBA CBOjY LIeNOKYMHY NPUBPEAHY AeNaTHOCT 3aTMM 06aBbajy Yy APYrUM Ap>kaBama.

OHO WTO MoBe3yje Teopujy CTBapHOr CeauLLITa 1 TeOpWjy OCHMBaHbA jecTe TO LUTO 06e

8 5. Rammeloo, cTp. 12.
8 N. Rothe, cTp. 1111.
8 Ibid., cTp. 1112.
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cMaTpajy fa NpvBpeaHO APYLITBO MOpa 6UTU OCHOBAHO Y CK/afly ca npaBoOM MecTa CBOr
OCHMBara. 3a pas/NKy Of, TeOpWje OCHMBAHA, Teopuja CTBapHOI CeAuLUTa 3axTeBa [a
LleHTap yrpas/baka U KOHTPOME Hag APYLWTBOM Takohe 6yae y UCTOj ApXKaBu Y KOjoj je
[PYyLWTBO M OCHOBaHO. 3aroBOPHWLM OBe Teopuje Cy CTaBa [Ja je Teopuja OCHUBarba
MarbKaBa jep CTBapa [MOTOAHO OKPY)Xerwe 3a HacTaHak (UKTUBHUX MNPUBPELHUX
[pyliTaBa, Koja ca [p>XaBOM CBOI OCHMBata HEMajy HUKakBY CTBapHy Be3y, LUTO 3a
Kpajriy nocneguuy vMa 10 fa ApXKasa He MOXE Ha 04roBapajyhm HaunH ga KOHTposmLLe
MOC/OBHE aKTUBHOCTY TaKBUX fpyLUTasa.®

[p>xxaBe Koje npuxearajy Teopujy CTBapHOr ceAuLiTa pasnukyjy ce mefycobHo
no [oJaTHVM KpuTepujymrMa Koje ofpeheHo CTpaHO MPUBPeLHO [pYLWITBO Mopa [a
MCNyHW Kako 6y 6uno npusHato, 6e3 063upa rae ce Hanasy CTBapHO CefuLLITe ApYLITBA.
Tako je, Ha NpuMep, HEMaYKO Mpaso, CBe [0 AoHOLLewa npecyne Cyga EY y npegmerty
Uberseering, HaMeTano 06aBe3y NPUBPELHUM PYLITBAMA OCHOBAHWM Y MHOCTPAHCTBY,
a ca CTBapHVM CcegMLITEM Ha TepuTopuju Hemauke, Aa U3BpLUe NpeperncTpaymjy, To ject
[a ce NoHOBO peructpyjy y MNpuepegHom peructpy Hemauke. OBaksa 06aBe3a, MefyTuMm,
HMje nocTojana y HekMM [PYrMM eBpOMCKMM Ap)KaBama Koje Mpuxearajy Teopujy
CTBapHOr cemLUTa, Kao LWTo je Utannja.

Teopuja CTBApPHOT CEAMLUTA MOYMBA HA XerbW U MOTYNHOCTW HaLMOHaIHE [pJKaBe
[a KOHTpO/mMLLe NpuBpesHe AenaTHOCTU NPUBPeSHUX cybjekata kafja ce oHe 00aB/bajy
Ha HeHOj Teputopuju, Te Ja NPY>XW oArosapajyhy 3awwTUTy AMUUMa KOja CY Y HEKOM
Of]HOCY Cca TUM Cy6jeKTuMa, Kao LUTO Cy yAenHu4apw, nosepuouy, sanocneHn uta.®
Mocneguua nprvMeHe Teopuje CTBapHOTr ceguwiTta jecte Ta fga he ce gomahe npaso
NMPUMEHUTN KaKO Ha NpuBpeAHa ApYLITBA OCHOBaHa No gomahem npasy, ca CTBapHUM
ceguwtem y pgomahoj ApXKaBW, Tak0 W Ha MpuBpefHa [pylWITBAa OCHOBaHa Y
MHOCTPaHCTBY, a Ynja ce CTBapHa CeauLlTa Hanase Ha TepuTopuju fomahe gpxkase. To
Ja/be 3a edekaT Mma MOryhHOCT Hernpu3HaBarba MpaBHOT CybjeKTMBMTETA CTpaHor
npuBpesHOr ApywTBa y AoMahoj ApxaBu, 0CUM YKO/IMKO TO APYLITBO HE WU3BPLUW CBOjY
npepernctpauujy y Toj gomahoj apxasu. M3 HaBefieHWX pasnora npasHa Hayka cMaTpa
[a Teopuja CTBapHOr CeauLTa orpaHnyasa NpPekorpaHNYHy NOKPeT/bUBOCT MPUBPESHNX

ApYLITaBa, a Ha HMBOY EY oTeXaBa CTBaparbe jeAMHCTBEHOr TPXWLUTA jep 3axTeBa

% C. Frost, cTp. 363
% Petra Vargova, , The Cross-Border Transfer of a Company's Registered Office within the European
Union“, Central European University, Budapest, March 29, 2010, cTp. 7.
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noknanare M3Mehy MecTa LeHTpasHe ynpase [pyLWTBa W MeCTa rfe je APYWTBO
ocHoBaH0.?” Y npaBHOj Teopuju ce opbujare MNpU3Haka CTPaHUX MNPUBPEAHUX
[pyLiTaBa, Koja UMajy CTBapHO CeAuLUTe Y ApYroj ApXasu y O4HOCY Ha [pXKasy CBOT
OCHMBatba, CMaTpa [PakOHCKOM CaHKLMjoM Kojy Hamehe Teopuja cTBapHor ceauiuTa.®® Y
JaHalbyM  r1o6asnm3oBaHUM NPUBPEAHUM OLHOCMMA, OWTHA OfJ/IKa NPUBPESHMX
JpyliTaBa jecTe ynpasO HWX0BA MNPEKOrpaHNYHa MOKPET/bMBOCT. HameTareM Tako
BE/IMKMX OrpaHuyera MNpuBPEeLHUM [APYLITBAMA, MPakTUYHO UM Cce OHemoryhasajy
cno6opa npuspehnsarba U fasby PacT Ha TPXMLLTY.

Npe faBawa KOHAYHOT CyAa O Teopwjyu CTBapHOr CeAuLlTa, NOTPeGHO je BUAETU
KOju Cy TO pa3fiosn 3a, a Koju NMpoTuB NpYMeHe 0Be Teopuje y npakcu. MNpBu aprymMeHT y
KOPWCT Teopuje CTBAPHOI CeuLUTa jecTe Taj LUTO OHA MPUMerYyje camo OHO NpaBo Koje
je HajBuLLIe 3aHTepecoBaHO 3a CTaTyc ofpefheHor NpUBPeHOr APYLUTBA — NPaBo JpXKase
Y KOjOj Ce Hanas3n CTBapHO cepuwiTe Tor Agpywrsa. Osa notpeba 3a 60/b0M [p>KaBHOM
KOHTPO/IOM NpMBPEeAHUX cybjekarta Koju Nocnyjy Ha HheHOj TEpUTOPUjU UMa CBaKako 3a
nocneguuy 6o/by 3aWwTUTY nosepusaua, Tpehux nmua M jaBHOr MHTEpeca YorLiTe.
MehyTrM, oBa fo6pa 0cobMHA jecTe yjeAHO 1 Hajeeha MaHa Teopuje CTBapHOr ceauLlTa
jep je cTBapHO ceauliTe BeOMa TELIKO YTBPAUTM. Hamme, OHO Ce He MOXe ca
curypHowhy yTBpAWUTU YMTarbeM OCHMBAYKOr akTa NpPUBPEAHOr APYLUTBA, Ka0 HU Y
cnyyajy AeleHTpanM3oBaHe ynpase ApywTea.’® Takofe, Bpio je Tewko y gaHallrbem
BPEMeHY ouyekvBaTy Aa he npuBpefHa [pywITBa CBOjY [efaTHOCT 06ae/baTu caMo Ha
TepuTopnju jefHe Apxase, NocebHO UMajyhu y BUAY CTBapare OMwTer TpxuwTa pobe,
KanuTana 1 ycnyra Kpo3 npouec rnobanmsaumje.

JefHa o[, KapakTepucTuMka Teopuje CTBapHOr CeAuLUTa jecTe Aa OHa MoBesyje
fomaha ¥ cTpaHa npuBpefHa ApywTBa ca MpaBHWM CUCTEMOM OHe [pXkaBe M3 Koje ce
TMM SpywiTBMMa ynpassa. C TM y Be3n, fobpa 0cobrHa 0Be Teopuje jecTe Ta LUTO OHa
He [03BO/baBa MPWMBPESHUM APYLUTBMMA KOja HUCY HU Y KakBOj Be3u ca ofpeheHuMm
npaBHUM CUCTEMOM [a U3 TOI cUMCTeMa M3Bnade 6Uo Kakse Kopuctu. MNpema Tome, oBa
Teopuja He Mo3Haje MpPuWBPeLHA APYLITBA KOja Cy (DOPMasHO PErucTpoBaHa y jefHoj
[pXaBu, a KojuMa ce (DakTUYKM ynpas/ba M3 [pyre [Ap>kase (T3B. MceynocTpaHa

LpyLITBa).

¥ Ibid., cTp. 8.
8 C. HJI Panayi (2009a), cTp. 10.
¥ 5. Rammeloo, cTp. 14.
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[pxaBe Koje npuxsartajy Teopujy CTBapHOr CefuliTa MUMajy HauyesHo 60/by
KOHTPOJly Haj NpUBPeSHVWM [PYLUTBUMMA KOja CBOjy MpPWBPEAHY [eNnaTHOCT Bplle Ha
TepuTOpujama TUX [pxasa. M3 Tor pasnora ce cmarpa fa Behy HaK/IOHOCT npema 0BOj
Teopuju UMajy [Lp>KaBe Koje ,,Nperno3Hajy NoavTUYKy WAM Yak YCTaBHY MoTpeby 3a

3aWTUTOM ofpeheHnx nHTepeca

. [Jeo npasHe Teopuje cmaTpa fa NpuMeHa Teopuje
CTBapHOI ceAuLUTa CTBapa jefHake MoOryhHocTu 3a cBa NpuBpesHa ApywiTea, 6e3 063mpa
rfe Cy OCHOBaHa, Kpo3 MocTaB/barbe WCTUX MpaBHMX Npasu/ia 3a CBa Ta APYLITBA, a
Takohe 1 fa oBa Teopuja 60/be LUTUTU MarbUHCKE YAenHuYape, NoBepuoLe, 3anocseHe u
[pyra finLa Koja Cy y HeKoM OfHoCy ca ApywTeom.” OHa nounsa Ha waeju 3awTuTe
Jomahnx MHTepeca U MPUBPESHOr OKPYXKewa Yy KOMe MpuBpeaHu cybjekTn 06aBrbajy
cBOjy genatHocT. OHa, Takohe, cripeyaBa fa MpuBpefHa APYywwTBa W36erHy npuMmeHy
fomaher npasa NyTeM OCHMBaHA Yy APYrMM [p)kaBama uuje je 3aKOHOLABCTBO Gnaxe 0f
fomaher.

Mocnegvua npuMeHe Teopuje CTBapHOr cefulUTa Ha NPo6iaemM NPeKorpaHUyHOr
npemMeLUTaja HeKOr NPVBPEeAHOr ApYWITBA jecTe Ta Aa 6W TakBO APYLUTBO MOpaio fa
npectaHe fa NOCTOjU Yy [p>aBuM W3 KOje MpemeLUTa CBOje CTBapHO ceaumllTe, Te 6u
Mopasio 6UTK 1 NOHOBO OCHOBAHO Y ApXXaBu Yy KOjy ra npemeLUTa, HapasHoO Moz yc/i0BOM
[a 0be fpXase MpuxsaTajy Teopujy CTBApHOr ceauwita. TMe CYLITUHCKM 0Ba Teopuja
3abparyje MOryhHOCT MpemelUTaja CTBApHOr ceavliTa MpUBPeSHOr [JpywTea Y
MHOCTpaHCTBO. [lakne, [p)XaBe KOje Ce BOLe OBOM TEOPUjOM He [03BO/baBajy
npuBpeLHYM LPYLITBMMA, OCHOBaHVWM MO HMXOBOM Mpasy, Ja NpPemecTe CBOje CTBapHO
ceauLUTe Y MHOCTPaHCTBO, 6e3 MCTOBPEMEHE NMPOMEHE MepOoaBHOT Nnpasa 3a TO APYLUTBO
1 06aBe3e fa ce TO APYLUTBO /IMKBUAMPA NPEe MOMEHTa NpemeLUTaja CTBApHOr ceauLlTa y
MHOCTpaHCTBO. Mo Muwbewy lMNaHaju, oBa nocnegmua ,,036M/bHO Cripeyasa NPUBPELHY
MOBWUAHOCT NpuBpeaHUX ApylTasa“.®? Ca gpyre cTpaHe, Teopuja OCHWBaHba 3abparbyje
caMO NPeKorpaHnYHW NpemMeLLTaj perncTpoBaHor ceauita. Mmajyhm 1o y BULY, MOXe ce
3aK/bYYMTW Ja je Teopuja CTBApHOr CeAuITa CTPOXa Of, Teopuje OCHMBaHa jep
3abparbyje NpeKorpaHUYyHN NPemeLUTaj 1 CTBApHOT U PErUCTPOBaHOT CeauLUTa.

O6aBe3a MNpeTXofHe /MKBMAAUWje TMPUBPELHOr [pywTBa Mpe MOMEeHTa

npeMelLITaja CTBApHOT CEAMLUTA Y WMHOCTPAHCTBO, Y APXaBM Koja Ce BOAW TeopujoM

% \Werner F. Ebke, ,, The ,Real Seat“ Doctrine in the Conflict of Corporate Laws“, The International
Lawyer, Vol. 36, No. 3, Foreign Law Year in Review: 2001, cTp. 1028.

°L C. HJI Panayi (2009a), cTp. 12.

%2 1bid., cTp. 11.
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CTBapHOI CefuLLITa, MOXe [LOBeCcTU M [0 Mojase y3Bpahawa v npeynyhmsawa (renvoi),
YKO/IMKO ApXaBa Y KOjy MpWBPELHO [PYLITBO MpemMellTa CBOje CTBapHO ceaumLiTe
npuxsara TeOpUjy OCHMBaKa. Y TOM Cflyvajy NnpasBo [Ap)KaBe Koja npuxsara TEOpujy
CTBapHOr ceguwTa ynytuhe Ha MPUMeHY npaBa ApXKaBe rAe Ce CTBapHO CeauLlTe
[pyLITBa Hasasn, a NpaBo Ap>KaBe Y KOjoj Ce Hanasu CTBapHO CeAumLUTe APYLITBA, a Koje
npuxsara TEOPWjy OCHMBAHA, y3BpaTuhe Ha MPYMeEHY [pXKaBe OCHMBarba TOr APYLUTBA.
Osa cutyauuja moryha je camo yKo/MKo 0be fpxXase y CBOM MehyHapO4HOM MPUBATHOM
npaBy MpuUMerbyjy WMHCTUTYT Yy3Bpaharba W npeynyhuBawa. Y TakBuMm cuTyauujama
[p>XaBa Koja mpuxsata Teopujy CTBApHOI CefuLlTa YecTo [03BO/baBa MPUBPELHOM
[pYLWITBY [1a MMa CBOje PerucTpoBaHo CefuLUTe Y APYroj ApXKasu, any caMo YKOIMKO Ta
[ipyra Ap>asa NpuxBaTa Teopujy OCHM1Barba.”

[pxaBe Koje npuxsatajy Teopujy CTBapHOr ceguwiTa MOHeKas npase WU
npecefjaHe y HeHOj NpYMEHW K TO Hajyewhe MyTeM 3ak/bydera [BOCTPaHUX
MelyHapo4HMX yroBopa ca CTpaHUM [pXaBama, KOjuMa ce 6e3yC/loBHO WM MNOA
oApeheHnMM ycnioBMMa Npu3Hajy NpuBpeLHa APYLITBA OCHOBaHa Ha TEPUTOPUU APYrux
OpxkaBa. [loK 0BakBMX OunatepasHMX KOHBeHUMja uUMa Yy 3HayajHOM 6pojy,
MynTUnaTepasiHe KOHBEHLMje, KOoje 6u perynucane nuTawe MpusHamba NPUBPesHUX
[pylwTasa, He nocToje.”*

MocTaB/ba ce MuTamwe fa N ce NMPUMEHOM Teopuje CTBApHOr CefuliTa 3aucra
MOXe CrpeunTy MoryhHOCT NpmBpesHNX ApywiTasa Aa U3berHy npumeHy rnpasa Apxase
Ha uujoj Teputopuju 06aB/bajy fdenarHocT. Y  cBetny nosehaHor  6poja
MYNTUHALMOHA/IHUX KOMMaHuja, YWju LMPEKTOPU >KMBE Y Pas/IMunTUM ApXKaBama U
MehycOBHO KOMYHWLMPajy NyTeM WHTEpPHeTa, BUAEO W TeNneKOH(epeHUMja, NnpemeLuTaj
LIeHTpa ynpas/barba APYLUTBOM U3 jefiHe ApXKaBe Y ApYry Aefyje MHOrO /lakLue U3BO4/bUB
Hero paHuje, 1 1o 6e3 60jasHM Aa he TakBO APYLUTBO OUTU cMaTpaHo PUKTMBHUM. CTora
[ieo npaBHe Teopuje cmartpa Aa Teopuja CTBapHOT ceauuTa ,,rybu CBOj CMIUCA0 Y CBETY Y

KOM je MHTepHeT 136pucao TpaanLMOoHanHe reorpadicke rpaHuLe 3mely apxasa“.”

% Ibid., cTp. 12.
% Ibid., cTp. 11.
% A.F. de Sousa, cTp. 7.
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2. TEOPUJA OCHUBABA

Teopuja ocHUBaHA (MHKOpMopaumje) ce, y NpaBHOj TEOPUjU, CMATpa CTapujoM 0f
Teopuje cTBapHoOr ceauiuta.”® OHa Ce MOMUME jOLI Yy HEKUM Of/lyKama eHI/IeCKMX

cyfoBa ca noyeTka XIX seka®"®

, oAyLLie He y CafipXXMHCKVU UCTOBETHOM 06/IMKY Y KOM
je paHac npuxsaheHa. CBoOje 3a4eTKe Byye M3 aHr10aMepuyKor npaBHON CUCTEMA KOju je
YBEK MMao fmbepasnaH NpUCTyr MpusHawy CTpaHWX NPUBPELHUX ApYLUTaBa, a nojasmna
ce y ApaBaMa Koje cy umane nosehaHy 06MM MPEKOMOPCKMX aKTMBHOCTW. Y3pOK
HWEHOI HacTajakba y EHrneckoj 6uo je y cse Behem 06MMy npvBpefHe [LenaTHOCTU
OpuTaHCKMX MpUBpPeSHUX ApyLluTasa LMpoM ceeta. Liumb je 6vo ga osa ApywTsa, 6e3
063upa Ha TO rae o6as/bajy CBOjy [fenaTHOCT, Oyay YBEK MOABpraBaHa EHr/IeCKOM
npasy.” IMpsa npecyaa y Kojoj ce Teopuja OCHMBaHba ANPEKTHO MOMUME fOHETA je Y
EHrneckoj 1724. roguHe (Dutch West-India Co. v Henriques van Moses, 1 Strange 612,
93 E.R. 733, 1724 K.B.)  0HOCWUNa Ce Ha Npu3HaHe X0NaHACKOr MPUBPeSHOT ApyLUITBa
MOBOJOM MTak-a J03BO/LEHOCTH CYACKOT NOCTYMKa Npefq, eHrneckum cygosuma.'® Cyp
je y ToOM npefMeTy CTao Ha CTaHOBULLTE Aa Ce NPVBPEAHO APYLUTBO MPONUCHO OCHOBAHO
y CTpaHoj [Ap>kasBu Mopa Mpu3HaTVM Kao NPUBPELHO APYLUTBO OCHOBaHO Yy EHI/eckoj.
Teopuja ocHuBawa je Kao Bnagajyha npuxsaheHa y CBUM common law NPaBHUM
cuctemnma’™, a Takohe je npuxsaTa u oapeheH 6poj Ap)KaBa KOHTUHEHTaHOT MpaBga,
Kao wWwro cy XonaHguwja, LLBajuapcka, Pycuja, YjeaumweHo KpasbeBCTBO, JlaHcKa,
Mahapcka, Yewwka, Cnosayka, Knunap, Manta utg,.

Mo oBOj Teopwju, MPUNaZHOCT MPVBPELHOr APYLUTBA LEHW Ce Mo MpaBy OHe
[p>XaBe y KO0joj je TO APYLWTBO OcHOoBaHO. OBa Teopuja mpuxsara ayTOHOMW]jY BO/be
OCHMBaya NpUWBPELHOr [pywiTea fa camMu Owupajy npunagHOCT CBOT JpywTea U
MepofjaBHO NpaBo Koje he ce MpUMeHUTM Ha To ApywTBo.'*? To gabe 3Haun fJa
npuBpesHO APYLITBO MOMEHTOM OCHMBara Y OfpeheHoj [Ap>kaBu CTUYe MpaBHU
Cy0jeKTVBMTET, Te Aa HakHafHa MNpPOMeHa CTBapHOr CeAulITa, WM Yak MOHOBHA
peructpauuja y CTpaHoj Apxasu, Hehe yTuLAaTU Ha MNpaBHW CYbjeKTUBUTET KOje TO

APYLUTBO MMa Y APXKaBU CBOT OCHMBatba. OHO LLTO je rfaBHa 0CO6MHA TeopMje OCHUBaHA

% 5. Rammeloo, cTp. 16.

% Bup. Henriques v Dutch West India Co., 2 Ld. Raymond 1535, 1728.
% p. Paschalidis, cTp. 18.

* P, Vargova, cTp. 8.

10 A F. de Sousa, cTp. 3.

% Ibid., cTp. 2.

92 5, Rammeloo, cTp. 16.
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jecTe TO [fga OHa cxBaTa MpuWBPeAHa APYLWTBA Kao MpOM3BOLE ayTOHOMMjE BO/ba
YrOBOPHUX CTpaHa, TO jeCT CBOjuUX OCHMBa4ya. C TWM Yy Be3u, OCHMBAYM MPUBPELHOT
JpywtBa MOry cnobofHo u3abpatu [pxxaBy OCHMBaKba, 4MMe MNOCPefHO 6uvpajy v
MepofaBHO MpaBo 3a TO MpuBpeAHO ApywTBO. OHM Ha yTBphUBarbe TOr MepojaBHOT
npasa yTuyy n36opoM Ap>kaBe Yy K0joj he oCHOBAaTW MPUBPELHO APYLUTBO. YKO/IMKO CY
MCNYHEHN CBM NPaBHW YCNOBU 3a OCHMBaKe KOje MPOMnucyje [p>KaBa OCHUBaHA,
JpywtBo he ce cMaTpary MpPonMcHO OCHOBaHUM W Buhe NpM3HATO Y CTPaHoj ApXKasu ca
CBMM MpaBuMa 1 ob6aBe3ama Koje ce 3a Hera Be3yjy, CXOA4HO MpaBy ApXKaBe OCHUBaHA.
HakHagHa npomeHa MecTa LEHTpa/iHE ynpase W KOHTPONe Haj APYLUTBOM, Kao U
NMpoMeHa [p>kaBe Y KOjoj OHO MpeTexxHo obasrba CBOjy [AenaTHOCT, Hehe [OBeCTU [0
npomMeHe MepofaBHOr npasa. [pema ToMe, 3a pas/vKy Of Teopuje CTBapHOr CeauLuTa,
Tayka Be3uBarba KOJ Teopuje OCHMBaHa CTaTU4YHA je M HEermpoOMeH/bMBA U Kao Taksa
rapaHTyje npasBHY CUTYPHOCT Kako OCHMBayvMa MpuBpesHoOr ApYLUTBa, Tako u Tpehum
/MUMMa Koja CY Y HEKOM OAHOCY Ca TMM ApYLUTBOM (3ar0C/eHNn, NOBEPUOLN, LYXHULN
utg.).

Mo Teopuju OCHMBaHA, OCUM MecCTa PErMcTpoBaHOr CefulliTa, HujefHa gpyra
Be3a M3Mehy npuBpefHOr OpYLITBA U ApXXaBe HeroBor OCHUBarba Huje notpebHa. Mae
roj fa ce NpvBpeLHa fenaTHOCT ApyLTBa 06aB/ba, APYLWTBO Hehe N3rybutn CBOj CTaTyc
npuepegHor cy6jexTa.’®® CxoAHO ToMe, 1 NpUBpPeJHa APYLUTBA OCHOBAHA N0 NPaBy Heke
CTpaHe Ap>asBe Ouhe npusHaTa YKOIMKO CY MO MpaBy Te CTpaHe [p>kasBe MPOMMCHO
OCHOBaHa. TO MPaKTMYHO 3HaYM fa je LAPYLWTBY W3Y3eTHO TEWKO Aa MKaL u3ryou
Cy0jeKTVBMTET M [a Ce Ha Hera He MprMeryje NpaBo ApxaBe OCHMBawa. Ca apyre
CTpaHe, MO TeOpWju CTBapHOT CeaMLuTa, YKO/IMKO Hema O6UTHe TepuTopujanHe Bese
n3Mehy CTBapHOr cefuLUTa NPUBPEAHOT APYLUTBA U NPaBHOI CUCTEMA [pXaBe OCHUBarba
TOr APYLUTBA, HAa TaKBO APYLWITBO Hehe ce NPUMEHUTU NPaBO ApXKaBe HheroBor OCHMBaHbA.

Osa Teopuja nofasn Of Tora [a Ce Ha YHyTpallwe OfHOCe U npasHU
CybjeKTVBMTET NPUBPELHOT APYLUTBA MPUMEHYje, Ka0 MepofaBHO, MPaBo ApXKase Y KOjoj
je To opywTBO OCHOBaHO. HboMe ce, Aakse, noBe3syje NPUBPELHO APYLUTBO Ca MPaBHUM
CUCTEMOM Jp>KaBe OCHMBaHa. TO 3a MOC/eAnLy Ma [a [p>KaBe Koje Npuxsarajy Teopujy
OCHMBarba [103B0/baBajy MPUBPESHUM [PYLUTBMMA OCHOBaHUM Ha HMUXOBOj TEPUTOPUjU
[a 06aB/bajy 6110 KakaB BUf, MpUBpeSHe LeNaTHOCTU Ha TEPUTOPUIU APYrUX LpXKaBsa, a

Ja Npu TOMe He Herupajy npaBHW cTaTyc TUM [PYLITBMMA Y MaTW4HOj [pXKaBy.

los Filip Jenné, Marieke Wyckaert, ,,Corporate Mobility*, ssrn.com/abstract=1633448, July 1, 2010, cTp. 5.
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3ajelHNYKO 3a CBe [pXaBe Koje Ce BOJE TEOPMjOM OCHMBAHA jeCTe TO [a OHEe MPU3Hajy
CTpaHO MPUBPELHO APYLUTBO, MOZ YC/IOBOM [a je OHO MPOMUCHO OCHOBAHO Y 0ApeheHo]
CTpaHoj ApXaBu. AKO je TO cfiyyaj, Te gpXase he Mpu3HaTy CTaTyc TakBOM APYLUTBY,
YaK M aKko Ce CTBapHO CefuLlTe, LIEHTap KOHTPO/E W aKTMBHOCTW APYLUTBA, Hanasn y
HEKOj ApYroj ApXaBu.

Mo oBOj Teopuju, MoOCTOjakbe M NpecTaHak ApyLITBa Ofpehyje npaBo Ap>kase
HEroBOr OCHMBarba, 6e3 063Mpa [Ja M KOHKPETHO APYWTBO 06aB/ba OM/I0 Kakse
npuBpefHe [enaTHOCTM Ha TepuTopuju 6WUNo Koje gpyre Apxxase. [akne, kaja ce
[pYLUTBO NMPOMMCHO OCHYje No ofpeabama fomaher npasa, OHO Ce MpuU3Haje y CTpaHuM
OpxaBama 6e3 MKakBuX fJofaTHux ycnosa. Kaja ce Teopuja OCHMBarba KOPUCTM 3a
yTBphrBate MepoAaBHOr Mpasa 3a NPUBPELHO APYLUTBO, OHA CE UCTOBPEMEHO KOPUCTU
M 3a NUTarbe NpusHara Tor ApywTea.'® [ipxase Koje ce BOJe UMHEHULIOM OCHMBaHA, 3a
pasfMKy Of LpXaBa KOje Ce BOLE UMHEHMLOM CTBAPHOI CEAWLUTa, He 3axTeBajy fda ce
MECTO LIeHTpa/He yrnpase U MECTO OCHMBaHa MPUBPeSHOr ApYLITBa Noknanajy, v Tume
[03B0/baBajy MPUBPELHUM APYLUTBMMA [a Ce PErucTpyjy no HMX0BUM 3akOHVMa 6e3
0631pa Ha TO rAe UM ce Haslasu LieHTap yrpase.

LLiTo ce Tvye nuTawa MpeMeLUTaja LEeHTpa yrpae/batba W KOHTPO/E Haf
[pYLUTBOM, Tj. NpeMeLUTaja CTBAPHOr CeAMLUITa Y MHOCTPAHCTBO, OBa Teopwuja [03BO/baBa
TakaB MpemeLlTaj, a Aa APYLITBO NPX TOME He M3rybu CBOj NpaBHW CYOjeKTUBMTET Y
[p>XaBu OCHMBarba. [JOKne rof ce perucTpoBaHO CefuLUTe APYLITBA Hanasn y Lp>Kasui
OCHMBara, Ha TO [PYLITBO Ce Ka0 MepoAaBHO MpuMelbyje MpaBo Te Apxase. 1o
MULL/bERY NpaBHe Teopuje, 0BO je jeaHa oA Hajsehmx MpefHOCTU Teopuje OCHUBaHA,
3aTO LUTO MPWBPEAHO APYLITBO HacTaB/ba fa Ce BOAM OApefLdama CBOT OPUTMHATHOT Y
6nMCKujer npaBHOr CUCTEMA, YaK W Kaja CBOjy NPUBPEAHY [enaTHOCT o0b6aB/ba Y
nHocTpaHcTBy.'® CTora Teopuja OCHMBaKba MAe y NPWUMOr NaKiieM MPeKorpaHuyHOM
KpeTawy MPUBPELHUX [pYLUTaBa, jep Yy CAy4yajy MpekorpaHuyHe MpoMeHe CTBapHOT
ceguiTa TY UMbeHMLY YOMWTe He y3uMa Yy 063up, Te TuMme He Hamehe o06aBe3y
npuBpeLHOM PYLITBY Aa Ce NPEeperucTpyje y Apxasu Yy KOjy je NPemecTusio CTBapHO
CeAuLUTe, Kao LUTO TO YMHW Teopuja CTBAPHOT CeamLUTa.

3a 0By TeOpujy Huje Of 3Hayaja YukeHuLua rfhe ce Halasn CTBAPHO CeauLuTe

APYLITBA, Tj. CeaMlUTe LEeHTpasHe yrpaBe U KOHTPO/e, HUTU je Of 3Hauyaja UnkbeHMLa

104 C. HJI Panayi (2009a), cTp. 6.
5 1bid., cTp. 7.
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MpoMeHe TakBor ceamwiTa. MefjyTuM, Mako oBa Teopmja A03BO/baBa NPeMeLLTaj CTBapHOr
ceauLLITa, OHa He rneaa 61aroHak/IoHO Ha NPOMEHY PermcTpoBaHOr ceauluTa ApYLITBA.
MpoMeHa perncTpoBaHOr ceaMLITa APYLUTBA Ce MO TeOPWju OCHMBAHA HauyesHO cMaTpa
HedonywTeHoM, W Yy BehuMHW cnyyajeBa 3a Mocreaully MMa MpecTaHak MocTojakba
[PYLWITBa y ApXaBu OcHMBara.'” Tako, Ha Npumep, Npaso YjeaurweHor KpasbeBcTsa,
KOHKPETHO 3aKOH O NpMBPeAHUM ApyliTBMMA M3 1985, Hamehe 06aBe3y NpUBPEAHOM
APYLUTBY /la Ce M3jaCHW Aa /i Ce HeroBo PermcTpoBaHO CeAMLLTE Hanasn Ha TepUTOpUju
EHrnecke n Benca unm Ha TepuTopmju LUkoTcke. Taj 3aKOH M3pMUMTO 3abpatbyje
NPUBPEAHOM APYLUTBY OCHOBaHOM Y YjeaunteHOM KpasbeBCTBY Aa MPeMecTu CBoje
PErncTpoBaHo ceauLuTe 3 EHrnecke u Benca y LLIKOTCKy v 06pHyT0. %

[p>xaBe Koje NpuxBaTajy Teopujy OCHMBatba MPU3HAjy MpaBHW CTaTyCc M
MOCMOBHY CMOCOGHOCT MPUBPEAHUM APYLUTBMMA OCHOBaHMM Yy MHOCTPAHCTBY, a Koja
“Majy CBOje CTBapHO CeAMLLTe Y TUM ApXkaBama. Of TUX [pyLUTaBa He TPaXwu ce HU aa

108 Kako 6u oBe

M3BpLLIE MpeperncTpauujy y Ap>xasama Koje ce BoJe TeOpMjoM OCHUBaH-A.
[p>KaBe crpeynne 310ynoTpeby cnoboe Kojy npyka Teopunja 0CHMBaKba, Ha Ha4uH Aa ce
(hakTMUKM pomaha npuBpefHa APYLITBA NOjaBe Kao CTpaHa NpuBpeLHa ApYLUTBA, OHE
[OHOCe pas3iMumTe Mepe Kojuma ce Te 3/10yrnoTpebe npepynpehyjy v cnpevasajy.
[Jpywtea Koja cy camo (hopMasiHO CTpaHa [ApYyLITBa, Mako ca MHOCTPAHCTBOM Hemajy
HVMKaKBe CTBapHe Be3e OCMM YMHEHWLE [a Cy TaMO OCHOBaHa, MpaBHa Teopuja

[ehrHMLLIE Kao MCeyaoCTpaHa, KeasucTpaHa uin dopmanHocTpaHa, ™™

Mepe kojuma ce
[p>xaBe 60pe MPOTWB TakBUX MPUBPELHWUX APYLUTaBa, YK/bY4yjy, Ha npumep, obasesy
TMX ApyLiTaBa fa ce (POpMasHO PerncTpyjy y Haa/IexXHOM PerncTpy Kao nceynocrpaHa,

Kao WTO je To cayuaj y XonaHamju.'™

[JlopaTHe oGaBese MceyaoCTpaHUM MPUBPELHNM
ApYLITBAMA Hamehe M 3akoHOAABCTBO CjeantbeHUX AMepUUKMX [pXaBa, ca LW/beM
3aLUTUTe MHTEpeca NoBepuiaLa U MakMHCKNX yaeHYapa npuspegHor apywrea,
Heku aytopu, Koju ce 3anaxy 3a cfnobogy u3bopa MepoAaBHOr Mpasa 3a
npuBpeaHa ApYLITBA, Kao FNlaBHU apryMeHT Yy MPWIor CBOjoj Te3W HaBofe aHanorujy

I/I3M€f]y OCHMBAYKOr aKTa npmBpeaHOr ApywTBa WU CBakKOIl ApYyror yrosopa npuBaTHOr

1% A F. de Sousa, cTp. 3.

Y7 Ibid., cTp. 4.

198 C. HJI Panayi (2009a), cTp. 7.

19 Ibid.

10 Eddy Wymeersch, ,,The transfer of the company’s seat in European Company law“, ECGI — Law
Working Paper No. 08/2003, CTp. 662.

1L C. Frost, cTp. 362.
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npasa.''? M0 HMXOBOM MULI/LEWY, Ka0 LITO YrOBOPHE CTpaHe MOFy CBOjOM
ayTOHOMWjOM BO/be oApehuBaTh MepoLaBHO Npaso 3a CBOj YroBop, Tako 61 1 0CHMBaYY
npuBpeaHOr ApyLwTea Tpebano Aa umajy MoryhHocT ga cnobogHo ogpehyjy npaso Koje
he ce npumMerMBaTK Ha HKXOBO APYLITBO. MPOTUBHMLM OBOT CTaBa UCTUYY [a Ce Takea
aHasiornja He MOXXe NMPVMMEHUTW jep NMPUBPELHO MPaBo HWje Y MOTMYHOCTU YrOBOPHO
npaBo. WMHTepBeHUMja ApXXaBe je HeonxofaH ycnoB Beh KO OCHMBawa MpuBpeaHor
[pyLUITBa, LUTO Ce Orfieja y TOMe Aa Ce NpYBPeAHO APYLITBO NPUIMKOM OCHMBaHa Mopa
PEerycTpoBaTy KO/ HEKOT ipKaBHOr opraHa.® OBo, MefyTuM, Huje Cy4aj Y YroBOPHOM
npasy, jep Ce YroBopuM MOry 3aK/bydMBaTh 6e3 MKaKBOI Yrn/mTarba jaBHe B/ACTU.
AyTOHOMMja BO/be OCHMBa4a MPVBPELHOr APYLITBA HWje ancofyTHa Yy MpuBpesHOM
npasy, Beh Mopa 6uTK orpaHuyeHa ogpeheHum gpXxaBHUM Mepama.

HajBeha npefHOCT Teopuje OCHMBatba jeCTe Y TOMe LUTO OHAa NpyXa npasHy
CUTYPHOCT MpUBPESHVM APYLITBMMA M CBUM /IMLMUMA KOja Cy ca tbuMa Y 6UI0 KakBuM
oAHocKUMa 1 nosehasa 6poj NMPeKorpaHNYHNX NPUBPEAHIX TpaHcakumja.™* OBa Teopuja
[03B0/baBa OCHMBAYMMa [a NMPUBPELHO APYLITBO OCHYjY rAe rof roxkene v fa HakoH
TOra yonwiTte He BoZe 6pury o CBOM npaBHOM cTatycy. [lopef Tora, NPUMEHOM MecTa
OCHMBara MNPWBPESHOr [pPYLITBA KAa0 Tauyke Be3MBawa, MOXe Ce ca curypHouwnhy
O4pesanTV NPaBo MEPOAABHO 3a MPUBPEAHO ApYLITBO, O6yayhy Aa je penaTvBHO Nako
YTBPAUTM MeCTO OCHMBaHa 0apeheHor npuepeHor ApyLUTBaA.

Hajseha maHa oBe Teopwuje jecTe y TOMe LUTO OHa [03BO/baBa, a NMOCPELHO U
MOLCTWYe, CTBapamwe (PUKTUBHUX WM MCEYAOCTPaHMX MPUBPEAHUX ApYLITaBa, LITO 3a
Kpajiby Mocnefuuy MoXe umatu v nojaBy (PeHOMeHa ,,TpKe [0 AHA“ Yy MpuBPeLHOM
npasy, o uemy he KacHuje 6uTh peun.'” Osa Hajseha MaHa Teopuje OCHMBara jecTe
ynpaeo ¥ Hajseha MpefHOCT Teopuje CTBapHOr cefuiiTa. Teopuja CTBapHOr ceauvLiTa
3acHOBaHa je, HavMMe, Ha eKOHOMCKOj ¥ COLMjasIHOj peasIHOCTU 1 OHa oaBpaha ocHMBaye
npuBpefHUX [pylTaBa Of OCHMBatba (MUKTUBHWX MPUBPELHUX [ApywiTaBa U Of
3noynoTtpebe npasa Koja Mo 06uuajy Cneam HakOH OCHMBaHwa (PUKTUBHOI APYLUTBA.
Teopuja cTBapHOr CefuLITa 0BO YMHM MPYMEHOM MpaBa OHe [pXaBe Koja je HajBuLue
3aMHTEpecoBaHa 3a NpuBpPeAHY AenaTHOCT ofpeheHor ApyLTBa, a TO je ApXaBa Y Kojoj

Ce Ha/asn teroBo CTBapHO ceauluTe. [laBHU Npo6neM Koju mpaTi Teopujy cTBapHOr

12 3. Borg-Barthet (2012), cTp.19.
3 Ibid., cTp. 21.

14 E. Jenné, M. Wyckaert, cTp. 6.
5 Bug. Operak 2.1. ose Mnase.
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CeAuLUTa jecTe Taj LUTO HeHa NPMMeHa KOMM/IMKYje NPeKorpaHuyHe npuBpesHe ofHOCe.
[o Tora ponasn jep npomeHa CTBapHOr ceavLiTa JOBOAW M O NPOMEHe MepozaBHOT
npaeBa Koje he ce Ha [ApYWTBO MpUMeHMBaTM U 00pHYTO. Takohe, HWje YBEK Nako
YTBPAUTM Te Ce 3a1MCTa Haslasun CTBapHO ceAuLUTe ofgpeheHor NpuBpeLHOr APYLLUTBA.
Teopuja ocHMBaHA NPUB/aYHa je 3a NpYBpeHa APYLUTBA Kako ca npasHe, Tako U
ca eKOHOMCKe CTpaHe 1 OHa Mpy)a HajBULLK CTereH npasHe CUTYpHOCTU. Kog e Huje
noTpebHo yTBphMBaTK e Ce 3aUcTa Hanasu CTBAPHO CeauvLUTe MPUBPELHOr APYLUTBA,
HWUTK je moryh npo6nem Kafa APYLWITBO MMa BHULLE LieHTapa yrpas/batba y pasinuynTumM
OpxaBama. OHa, [akfe, mpuxsata Mpu3Hakbe MpaBHOr CyOjeKTUBMTETA MPUBPELHOT
JpywTBa 6e3 ynaxewa y Heroy opraHusaumjy U Mecto ynpas/barwa. 10 MULLbery
HEKMX TeopeTuyapa, NMPUMEHOM OBe Teopwuje NPWBPeAHA APYLUTBA W3jefHayeHa cy Y
yXvBawy CNnobofe HacTawMBara Ca (U3NYKMM NMLKMMA jep, Kao U (r3nyKa nnua, He
rybe cBoj npaBHU cybjekTuBMTeT npenackom rpaHuue.’® MaHaju cmatpa ga Teopwja
OCHMBara ,,MPOMOBULLE  WUAejy  jeAHOCTaBHOCTM, NPEeABMAMBOCTM W MpaBHe
curypHocTu“'t’. Takohe, K/bydHa UMHEHMLA 3a MPU3HaHke NpUBPeAHOr ApYITBA Y
Teopujy OCHMBAHA, a TO je MeCTO OCHMBaHA APYLUTBA, 06JEKTUBHO je flako MpoBep/buBa
n u3secHa. OBa Teopuja Mpugaje U BeNUKY NaXwy ayTOHOMWUjU BO/bE OCHMBAYA
npuepesHor Apywtea M oMoryhasa vM fa u3abepy NpuUMeHy rpasa Koje UM HajBuLle
OArosapa, a TO je MO MpaBu/ly MPaBoO OHe [pXKaBe KOje je Hajmarbe orpaHuyasajyhe 3a
HWUXOBO MNPUBPELHO [ApywTBO. LI360poM [JpxaBe OCHMBarba OCHWMBaYM 6Gupajy u
MepofaBHO MpaBo 3a CBOje NMpWBPEeAHO APYLITBO KOje ce Hehe MewaTu 3a CBe Bpeme
Tpajarba Tor ApyLwwiTBea, 6e3 063vpa Ha To rae ce 0bas/ba Hherosa NPUBPELHA 4eNaTHOCT.
MoTewkohe y NpYMeHN 0Be Teopuje Nexe Yy NOKyLlajumMa 3a06uiaxera HeHe
npumMeHe. MNpaBHY TeOpeTUYapU Cy MULLIbEHA [a je Hajeeha MaHa Teopuje OCHMBaKba TO
wTo omoryhasa 3/10ynoTpebe npasa Kpo3 hopMupare (UKTUBHUX CTPaHUX NMPUBPELHUX
[IpYLLUTaBa, KOja ca Ap)KaBaMa Yy KOjuMa Cy OCHOBaHa HICY HN Y KakBOj CTBapHOj Besun.'®
[(naBHW pasfior 3a OCHMBaEe TaKBUX (PUKTUBHUX [pYyLUTaBa jecTe TO LUTO HErosu
OCHMBauuM Xene [a nnarte Mawe rnopese, a Takohe Xefle 1 [a Ce Ha HMXO0BO APYLUTBO
NpUMetbyje OHaj MPaBHU PEXMM KOjU je 3a Hera 1 HajrnoBo/bHUjU. OBaKBa nceyaocTpaHa

npuBpeaHa ApYWTBa NPeACTaB/bajy 0NacHOCT 3a CBoje noBepuoLie v Tpeha nua Koja cy

16 5, Rammeloo, cTp. 17.
17 C. HJI Panayi (2009a), cTp. 8.
18 Ibid.
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ca tbMMa Yy HEKOM MpaBHOM OAHOCY, MOCe6HO M3 pasfora LUTO Ta /Mua TELWKO MOry
casHaTV cajpXXuHy npasa Koje he ce NMPUMMEHUTM Yy OLHOCMMA Ca TUM MPUBPESHUM
JpywTBOM. Ha mpumep, NpuBpeAHO APYLUTBO KOje XKenu fa nocnyje y jeaHoj ApXKasui
ymje NpaBO He OArosapa HEroBMM MHTepecuMa, a Koja npuxsata TeOpPUjy OCHUBaHA,
6rhe 0CHOBAHO Y ApYroj Ap>Kasu Ynje My npaso oArosapa, na he noTom 06as/watn CBOjY
[enaTHoCT y NpBOj Ap>KaBy UM AUPEKTHO 6e3 OCHMBarba 3aBUCHUX APYLUTABa Y H0j U
MyTem OCHVBara Heke (PopMe 3aBMCHOT ApyluTBa (OrpaHKa, NpescTaBHULLITBA, (umnjase
nTAa). Ha 0Baj HauuH, NpumeHunhe ce Ha MPUBPESHO APYLUTBO MPaBO [pXKaBe OCHUBaHA,
MaKo OHO CYLUTUHCKW CBOjY MOC/IOBHY AieNaTHOCT BPLUK Y APYroj Ap>KaBu, a ca Ap>KaBoM
OCHMBarba 4Yak He mopa fa uma 6uno Kakey [pyry Be3y CeM came (DOPMasHOCTM
OCHMBara. Mnak, oBakas BUA n3berasarba NpYMeHe npasa ofpeheHe apxxase He MOXe ce
cMaTpaTy He3akoHUTMM Beh caMo KopuwhereM MOryhHOCTM Koje Mpyxajy pasimuuta
HaLMoHa/IHa 3aKOHOABCTBA. Y Be3u ca OBOM M0jaBoM, NMocToju 60jasaH fa he gpxase, y
Xermn fa npuBykKy wWwTo Behn 6poj MHBECTMTOPA, TOMMKO /inbepasm3oBaTn CBOje
ogrosapajyhe nponuce ga he gohu go cee Beher 6poja 3moynotpeba npasa Ha LUTETY
nosepuaLa, 3anocneHrx 1 jaBHor MHTepeca yornLTe.

Jow jegHa HeraTuBHa CTpaHa TeOpuje OCHMBaWba Orfiefa ce y TOME LUTO OHa Yy
3aKOHOZABCTBY BOAW [0 ,,TPKe 40 AHA“, NOA KOjOM Ce MojpasymeBa TakMUYere n3mMehy
[p>aBa OKO Tora umnje he npaso 6UTK HajbiaXXe MO NPUBPeLHa APYLUTBA, & CaMUM TUM U
HajnpUMam/bUBIje 3a NOTeHLMjanHe OcHMBaue TUX apywwTasa.

Ecbekar ,,Tpke o AHa“, MO3HATUjU je Kao ,,[enaBepCcku CUHAPOM™ 1 MoTuye U3
CjeanmeHnx Amepunukux [pxasa. Hbume ce 03Hayasa MojaBa Kaja [p>kaBe CBE BULLIE
nmMbepannsyjy CBOje NPUBPEAHO MpPaBO W [pyre Be3aHe MpaBHe 06M1acTW Kako 6u
MPUBYKNE ynaraye fa Ha HUXOBOj TEPUTOPUJU OCHMBAjY MpMBpefHa ApywTea. To 3a
nocneguuy Mma cpo3sasarbe KBa/mMTeTa HaluMOHAIHOr npasa 1 cnabujy 3awtuty Tpehnx

MMUa, Koja Cy y HEKOM NPaBHOM OJHOCY ca TUM ApyluTBuMa, %

[o oBse nojase fonasu
3aTO LWTO je peasHO OoyekuBatu Aa he OCHMBa4u MPUBPEAHOr ApywTBa TO APYLITBO
OCHOBaTM Yy [pXaBM KOja MMa HajroBO/bHUjU NpaBHU cuctem. To, mehytum, He
npefcTas/ba Npenpexky APYLITBY fa CBOjy NPUBPELHY AeNaTHOCT 06aB/ba U BaH rpaHuua
Te Ap>xase. Kako Teopuja 0CHMBaHba He 3axTeBa Be3y M3Mehy CTBapHOT 1 permcTpoBaHor

ceauwTa ApywWwTBa, CTBapa Ce cuTyauumja y Kojoj je mojasa ,,[enaBepckor cuHapoma“

9 Ibid.
20p, vargova, cTp. 9.
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BP/I0 UM3BeCHa. Hbera He Tpeba CXBAaTUTM Kao arncoslyTHO HeraTvBHY MojaBy, jep
mbepaMs3aLMjoMm CBOT MpaBHOr cucTeMa, ofpefjeHa [ApXaBa WMak MoXe Ce6u

npubasnTn BP0 JOOPY MaTepujasHy ¥ HemaTepujaiHy KOpUCT.

2.1. Teopuja ocHUBaWbA U ,,Ae1aBEPCKU CUHAPOM®

HajBehu HefocTaTak Teopumje OCHMBaHA JeCTe Taj LUTO OCHMBAYW Hehe Xenetu fa
npuBpefHa [pywITBa OCHMBAjY Y [p’kaBama Koje npuxsartajy OBY Teopujy, aim uuje
npaBo He Ofrosapa HMX0BMM noTtpebama. HanpoTue, Ta gpywTea he Texutu ga byny
MOLBPrHyTa MpaBHUM CUCTEMMMA KOjU WM HajBULLE OArosapajy Yy CBET/Y MOPECcKUX
onTepeherba, jefHOCTABHOCTUN NOC/IOBakba, pagHuUX ogHoca UTA. OBaj ethekar OCHMBAHA
NpUBPeSHNX LpylITaBa, Y NpPaBHWM CUCTEMMMA KOjU CY 3a Ta [pYyWwTBa Hajonaxu y
Teopuju, No3Har je Kao ,,JefaBepcku edekar nnu ,,AenaBepcku cl/lH,cl,pOM“.121 Hasus je
[o6vo no apxasu [enasep, Koja ce Hanasn Ha Teputopujn CjefnbeHnxX AMepUYKmX
[pxaBa, Mo3HaToj MO CBOM /MGepa/lHOM rpaBHOM cuctemy (,,MOPEcKom pajy*)
npUMam/bMBOM MPUBPELHUM APYLUTBMMA, KOja ynpaBo M3 TOT pasfiora y OBOM rpagy u
6uBajy ocHoBaHa. Kao nokasate/b NPeAHOCTM OCHMBarba MPYBPEAHOr [PYyLITBA Ha
Teputopuju gpxxase [enasep, jaCHO roBOPY N YMHEHMLA [ je Y H0j OCHOBAHO BULLIE Of
40% npvBpEAHNX APYLUTABA UMje Cy aKLje MCTUPaHe Ha HbyjopLukoj 6epan.'??

MpuepeaHo npaso CjeanmeHUx AMepuukmx [pxkaBa [03BO/baBa NPUBPELHUM
JpywtBuma fa cnobogHo 6upajy npaso Koje he 6UTK MepoaBHO 3a HUXOBE YHYTpaLLHbEe
ofHoce. [lamaH fedMHuLLIE 0Baj MPUHLMM Kao MpUHLMA cnobogHor nsbopa.?® Msa osor
npuHUMNA amepuyKkor npasa CTOjU Teopuja OCHMBaHA, Koja npeasuha fa ce Ha
YHYTpaLlkbe OfHOCE MPUBPeAHOr APYLUTBA MPUMerbYje NpaBo OHe Ap>kase Y KOjoj je TO
[pyLITBO OCHOBaHO, 6e3 063mpa rhe ce Hanasn HeroBo CTBApHO ceauwTe. MNpuMeHoM
npuHuuna cnobogHor usbopa, npuBpeLHa APYLWTBA MOry jefHOCTaBHO W3BPLUUTK
MPOMeHY npasa Koje Ce Ha HUX NpUMerYje, LOHOLLeHheM O4/1yKe fa Ce NMPeperucTpyjy y
Lpyroj Ap>kasu.

»Jenasepcku cuHgpom™ ce y CjeamweHnum AMeprykumM [p>kaBama nojasuo 36or
pasIMUUTUX NMPaBHUX CUCTEMA [pXKaBa Y/laHuua, Koju 6e3 n3yseTka npuxsarajy Teopujy

OCHVBatba 3a 0pefuBarbe NPMNaAHOCTM NPUBPENHMX APYLUTaBa. Tako je mouyeTkom XX

121 5, Rammeloo, cTp. 18.

122 Ibid.

12 jens Dammann, ,Freedom of Choice in European Corporate Law*, Yale Journal of International Law,
Vol. 29, No. 2, 2004, cTp. 478.
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Beka, Apxasa tby Llepcy urypmpana Kao noTeHUMjasHN NOPeCKN U NPUBPeSHW paj y
CjeanmeHnM AMeEpPUYKMM ,D,p)KaBama.124 MoowTpaBawem 3akoHa y Hby Llepcujy, oBaj
cTatyc gobuna je apxasa [enasep.'® Mo LUapHujy, npuBpeHo Npaso [lenasepa OHETO
je noz ytuuajem nosHate nopoauue [yroH, Koja je >kenena fa cayysa CBOje ynpas/bayke
N aKuMoHapcke uHTepece.'® [lenasep je fAaHac Bogeha AecTUHaLmja NpUBPeAHUX
JpyLliTaBa Koja ce Npeperncrpyjy v3 jefHe y ApYyry ApXKaBy YfaHuLy, Tako fa ce o[
YKYMHOr 6poja TakBUX [pyLUTaBa Yak ocaMeceT 1 [Ba NpoLeHTa NPeperucTpyjy us Heke
Jpyre npxase y [enasep.
HajinmbepaHMju NPaBHU CUCTEM KOjU WUX UYMHU W3Y3eTHO MNPUBMAYHMM 3a NpUBpesHa

27 y3 [enasep, 1 caBe3He gpxase Hesaga v BajomuHr nmMajy

apywea.t®

Ha TepuTopuju EBpone cnvuaH nvbepanaH MpaBHU PexuM MMa KHexeBMHa
JIMXTeHWTajH. 3aKOHOJABCTBO OBE [pXKaBe HyAW LUMPOKY flenesy MpaBHUX (opMu
MNpUBPeaHNX CyGjeKaTa, unje OCHWBAkE W MOCTOBake HE MOAMEXe MPeBeMKIM
hopmanHocTUMa. KHekeBMHa JIMXTeHIWTajH npeacTas/ba M Mopecku  paj. 1o
JMXTEHLITaJHCKOM MpaBy, CTBapHO CeavliTe MPUBPEAHOr [PYLUTBA OCHOBAHOT Y
JIMXTEHWTajHY He MOpa Ce HanasuTU Ha Herosoj TEPUTOPUjU, HUTK UMa 06aBesy Aa

MaKap A0 CBOj1X MOCMOBHUX aKTUBHOCTM 06aB/ba y 0BOj ApKasu. '

Y3 10, NpuBpegHn
permcrap Hema 06aBe3y Mpyxkawa rnogaraka 0 CTBapHUM BflaCHULMMA U yAeNnHUYapumMa
JINXTEHLUTAJHCKUX NPUBPeAHMX ApywiTaBa. CBe 0BO YMHW JINXTEHLUTAjH NPMMaM/bUBOM
3eM/bOM 33 OCHMBAHE NMPUBPELHOT APYLUTBA KOje he NOTOM CBOjy aKTUBHOCT BPLUUTU Ha
TeputopMjama LpYrux Apxasa. YKONMMKO Te Apyre ApXKase Yy CBOM MehyHapoAHOM
npuBaTHOM MpaBy NpUXBaTajy TEOPUjy OCHUBarba, Ha KOHKPETHA NMPpUBPeLHA APYLITBA
OCHOBaHa Yy JInxTeHwTajHy npuMeHuhe ce npaso JlnxTeHwTajHa. Takohe, Ap)KaBe Koje
npuxsarajy Teopujy CTBapHOr ceauiita umahe Nnpo6siem fa fOKaxXy Aa CTBapHO ceauLuTe
TakB/X NPUBPeSHMX ApylwiTaBa HuUje y JIMXTeHWTajHy, MOHajBuLLe M3 pasnora LITo
JINXTEHLUTAJHCKM MpaBHU CUCTEM He ojaje MofaTke O MOCNOBarwy CBOjUX NPUBPESHMX
JpywrTasa. Ha Taj HauuH, JInxTeHwwTajH 3a EBpony jecte ynpaso OHO LWITO je [Jenasep 3a

CjepnmeHe Amepuuke [ip>kase.

124 R. R. Drury (1998), cTp. 15.

12 David Charny, ,,Competition amoung Juridictions in formulating Corporate Law Rules: An American
Perspective on the ,,Race to the Bottom* in the European Communities”, 32 Harvard International Law
Journal 423,1992, cTp. 427-428.

2 Ipid.

27 R. R. Drury (1998), cTp. 15.

128 Ibid., cTp. 16.

9 Ibid., ctp. 17.
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Ynpaso Ccy NpaBHW CUCTEMU, Kao LUTO je NUXTEHLUTAJHCKW, U HUXOBa pelleHa
Hajseha MOTMBaLMja ApXKaBama Koje Nnpumerbyjy TeOpUjy CTBapHOT CefuLuTa 4a Y HheHoj
npuMeHn 6yay OLNYYHW M UCTpajHU. Tako Cy MHOre eBpOMCKe [pXase, Kao LUTO je
XonaHguja, [LOHene 3aKOHe KOojuma ce npuBpefHa ApYLITBa Koja Cy OCHOBaHa Y jefiHOj
[p>XaBu, a ca TOM [pXaBOM HeMajy HWKakBy ApYry Be3y OCMM YMHEHWLE OCHUBaH:A,
cMaTpajy MnceyAo0CTPaHUM NPUBPEAHNM APYLLTBUAMA ca UKTUBHUM ceauwiTem.* Mopes
TOra, [pXaBse KOje Ce BOAE TeopujoM CTBapHOr CeAuITa MHCUCTMpPajy Ha TOMe fJa ce
PErMcTpoBaHO CeauLLTe ApYLUTBA MOAYAAPa Ca HeroBMM CTBAPHUM CEAULLITEM, Kao 1 Aa
CBaKy MpPOMeHYy CTBapHOr ceAuLuTa mpatv U ofrosapajyha mpomMeHa perucrpoBaHor
ceaguLTa.

»LenaBepckn CUHAPOM®™ He TMpefcTaB/ba CamO MNPeThY [pXKaBaMa Koje
npuxsarajy Teopujy CTBapHOr ceaumiuTa, Beh U OHUM KOje ce BOZEe TeOPUjoM OCHUBaH3,
O6yayhy fa KOHUEeNnT oBe Teopuje Mosasn of nMbepasHOr HauvMHa npu3Hawa CTpaHor
npuBpesHOr ApyLITBa, LITO LIMPOM OTBapa Bpara MoryhHoctu 3/0ynotpebe npasa.
Mnak, y npakcu cy v Lp>kaBe KOje npuxsartajy Teopujy OCHVBaHa MPOHALLIE HAYMH [a
3alUTUTE CBOj jaBHW WHTEPEC M UHTepece Tpehux nua (noBepunaa Uam 3arnocneHnx y
ApywTsy). Tako je XonaHauja, LOHOLIEHEM 3akoHa O NCeyaoCTpaHWM MpUBPEAHUM
[pyLwTBUMa, NOKYLlana fa Cripeyn MacoBHY MOjaBy NpUBPefHMX ApyLuTaBa Koja CBOjY
LIe/IOKYMNHY MOC/IOBHY [eNiaTHOCT 00aB/bajy Ha HeHOj Teputopuju, a (opmMaiHo Ccy
OCHOBaHa y HEKUM fIpyrum apxasama. ™!

Y Be3n ca MPeTXOLHO HaBefeHMM, MOCTaB/ba Ce NuTake Aa /I Ce YCBajareM
Mepa Of CTpaHe [pXaBa Koje NpuxeaTajy Teopujy OCHMBarba, Kojuma ce SMMUTMPA
cnobofa npuBpeLHUX ApYLUTaBa Koja CBOjY LIeNOKYNHY NPUBPEeAHY AeNnaTHOCT 06aB/bajy
y TOj Ap>XaBW, a OCHOBaHa Cy y ApYroj Ap>Kasu, Y CTBapy Hervpa Teopuja OCHUBaHa U
3amemyje TeopujoM CTBapHOr ceauLuTa. Mo HalleM MULLbERY, JOHOLLEHE Mepa NpoTHB
rnceyfoCcTpaHMX MPUBPELHUX LPYLUTaBa HUje MPOTUBHO TEOPUjMU OCHMBAKA, U3 pas/ora
LUTO Ce TakBUM [PYLUTBAMA He Hermpa npaBHU CY6jeKTMBUTET Y [p>KaBu Koja [OHOCK
HaBefleHe Mepe, Beh ce 0f HUX Camo 3axTeBajy [ofaTHe rapaHuuje, nonyT obasese ja y
CBOM MOC/I0BHOM UMEHY WUCTaKHY fa Cce pagu O MnceyfoCTpaHOM MpUBPeAHOM APYLUTBY.
TuvmMe ce CYLITUHCKM LWITWUTe npasa Tpehux nmua y O4HOCY Ha APYLWITBO, a ca Apyre

CTpaHe, ApyLwITBY Ce OGUTHO He orpaHn4yaBa cno6o,qa NnocnoBaka.

30 Bua. Opervak 1.1, Mnasa 11, [leo npeu 0BOr paja.
3 Ibid.
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LLITo ce TU4e Mepa Koje eBpOrCKe ApXaBe CPOBOAE paav 3aTuTe Tpehux mua
(noBepunaya, 3anocneHnx, MarbUHCKIX aKLMoHapa UTA.) oBae hemo ucTah HeKOMKO
npumepa. Y YjeanweHom KpabeBCTBY, Koje MpuxBaTa TEOPWjy OCHMBarba U Koje UMa
BeOMa /mbepanaH CTaB Mpema MpU3Harby CTPaHUX MPUBPEAHUX APYLUTaBa, fOHETe Cy
ofpefleHe Mepe Koje WTWTE /MLUA Koja Cy Yy OAHOCY Ca CTPaHWUM MpPUBPESHUM
[PYWTBMMA. EHFNECKN 3aKOH O MPUBPeAHUM APYLUTBMMA 3aXTeBa, Ha MPUMep, Of CBUX
CTPaHWX NpUMBPeAHNX ApyliTaBa Koja BpLle MPUBPeAHY [AeNaTHOCT Ha Teputopuju
YjenurweHor KpamescTsa, fa ce peructpyjy y lpuvBpeaHoM peructpy YjeanreHor
Kpa/beBcTBa, Y Cknady ca oApef6ama 3akoHa O MPUBPeAHUM APYLITBMMA, Kao U fAa
OTKPUjy Tekyhe pauyHe.™*

LLIBajuapcka je AOHOLLeHemM CaBe3HOr 3aKOHa O MefyHapOJHOM MpUBaTHOM

npaBy, Koju je cTynuo Ha cHary 1989,

HanycTuna [0 Tafa npuxsaheHy Teopujy
CTBapHOI CefuliTa U MPUKIOHWIA Ce Teopuju OocHuBara. Mehytum, n LLBajuapcka je
Kao 1 YjeourweHo Kpa/beBCTBO Yy CBOM 3aKOHOZABCTBY 3afpXkaiia MoryhHoct fa
CMPOBOAM Mepe 3alTuTe nHTepeca Tpehnx nua. Tako, Ha npumep, unaH 158 HasefeHor
3aKOHa, KOju Ce OLHOCW Ha CTpaHa NpuBpeLHa APYLWTBa, MPOMuUcyje fa Ce Takea
[pyLITBA He MOTY Mo3MBaTV Ha OHa OrpaHuyerba OB/alwherba 3a 3acTynare 0f CTpaHe
3aCTyMHUKa Koja He No3Haje NpaBO [p)XKaBe Y KO0joj Apyra YroBopHa CTpaHa vMa CBOj
LleHTap MOCNOBHUX aKTUBHOCTWM WAW PefoBHO 6OpaBuLLTE, OCUM YKONMKO je apyra
YroBOpHa CTpaHa 3Hana Uau je Mopasia 3HaTu 3a Takso orpaHuyerse.**

XonaHfmnja, Koja Takofe mpuxeaTa TEOPWjy OCHMBawba, MUCTO Tako je uMana
npobnema ca pacnpocTpareHOM M0jaBoOM MCeyL0CTPaHNX MPUBPESHUX ApYLUTaBa, Koja
Cy OCHMBabEM Y MHOCTPAHCTBY Xenena a n3berHy npumeHy ofpeheHnx ogpesaba nm
nponuca XoMaHACKor npasa. MpUMep 0BaKBOI Cyyaja HanasuMo Yy npeamety Segers'™,
Koju je Ha Kpajy 3aBplumo npes Cygom EY. Mehytum, n XonaHguja je, kao 1 Bennka
BputaHunja n LLBajuapcka, foHena ogpeheHe Mepe Kako 6u cnpeuyunsa nceyaocTpaHnm
npuBpeLHVM ApYLWITBMMA [a 3a06u/ias3e HheHo HaUuMOoHaIHO npaso. Nopes Beh nomeHyTor

3aKoHa 0 MceyaocTpaH!M NPUBPEAHUM APYLWITBUMA, XonaHauja je v y cBoj pafaHcKu

132 part XXIIl of Companies Act, 2006, http://www.legislation.gov.uk/ukpga/2006/46/contents, 2. jaHyap
2015.

133 Bundesgesetz Uber das Internationale Privatrecht (IPRG), 18. peuembap 1987, http.//www.admin.ch/
opc/de/classified-compilation/19870312/201407010000/291.pdf, 2. jaHyap 2015.

3¢ R. R. Drury (1998), cTp. 20.

% Segers v Bestuur van de Bedrijfsvereniging voor Bank - en Verzeeringsweyen, Groothandel en Vrije

Beroepen, npeamet C-79/85, npecypa og 10. jyna 1986.

50



Cunuwa Hosxosuh Jloxmopcka oucepmayuja

3aKOHVK yHena oapenbe Kojuma ce wrute Tpeha mua of moryhux snoynotpeba. Tako,
Ha npumep, unaH 138 ctas 1 [pyre kwure ["pahaHCKOr 3aKoHMKA XonaHauje nponucyje
fa he ce, y cnyyajy CTeyaja mpaBHOr /MLa OCHOBAHOI MO CTPaHOM Mpasy, Koje je
06Be3HMK nope3a Ha [06MT MpaBHMX /iU, AWPEKTOPU TOr [ApywTBa CMaTpaTtut
CO/MAapHO OAroBOPHUM 3a CBe focriefie a HensaheHe o6ase3e, YKO/MKO CYy TH
OMpeKTopu CBoje 06aBe3e HerponucHO U3BPLLABAIM U YKOIMKO CY JIMYHO LOMPUHENn
cTevajy apywTsa.

CsW rope HaBefleHV Cy4ajeBum jaCHO MOKa3yjy Aa Yak 1 [p>KaBe Koje npuxsarajy
Teopujy OCHMBarba MOry 6WUTK YrpoxkeHe 3/0yrnoTpebama Of CTpaHe MPUBPEAHMUX
JpywiTasa 1 n3berasareM npumeHe gomaher npasa. OHW, MeflyTuM, MOKasyjy v fa ce Te
[p>XaBe MOry ycrewHo 60puTy MpOTMB TakBMX MOjaBa M TO Mepama Koje He rnpase
ONCKPUMUHALUM]Y U3Melly CTpaHUX 1 fomahux NpUBPeSHUX SPYLUTaBa, HATU ofpeheHnm
npuBpeSHVM LPYLITBMMA OTEXaBajy MocCnoBawe, aln Koje, ca fpyre cTpaHe, eqikacHo
LUTWUTe Kako jaBHW Mopefak gomahe gpxXase, Tako U NpaBHe MHTepece Tpehux nua Koja
CTynajy y npaBHe ¥ MOC/IOBHE OAHOCE Ca TUM MPUBPeAHUM ApywuTBuMa. V3 HaBegeHor
ce Takofe MOXe 3aK/byddTU [a Teopuja OCHMBawa Cam0O Ha MpBW Morfes fnenyje
3HayajHo imbepanHunja o Teopuje CTBAPHOT CeAMLUTA, a CYLUTMHCKA U ApXKaBe Koje ce
BOAe TEOpWjOM OCHMBawa MOTy [OHeTM TakBe Mepe Kojuma he oTepatu cTpaHe

MHBECTUTOPE, KOjI/I he kKXoB npaBHU CUCTEM CMaTpaTn HENPUBIAYHUM.

3. APYTE TEOPUJE O IIPUTITAJHOCTHU IIPUBPEJHUX JIPYILITABA

Teopuja cTBapHOr ceauwiTa M Teopuja OCHMBAHA Mofiase Of CTaBa fa Ce Ha
npuBpeLHO APYLITBO NMpUMeryje UCTO MepoaBHO MpaBo MO KOM My je ogpeheHa u
npunagHocT. AKO je yTBphHeHO fa NpuBpefHO APYLUTBO MMa, Ha mMpuMep, NpunagHocT
Hemauke, oHAa Ce 1 Ha CBe [pyre acriekre Tora ApywTBa, Kao LUTO Cy NpaBHW CTaTyc,
oBnalhera, opraH13aumoHa CTPYKTYpa, OCHMBAYKU aKTW, IMKBUAALMja U Tako [asbe,
“Ma NPUMEHUTM Npaso Hemauke. JefHO MpaBo, Aakne, ypefyje cBa nuTara Yy Be3n ca
ApywteoM. [Npema ToMe, WM je ApYyLWITBMMA JaTa arnconyTHa cnoboga fa bupajy npaso
Koje he Ce Ha HMUX NpUMeHMBaTU (Teopuja OCHWUBAHA), WKW Cy Ta APYLUTBA HYXHO
Be3aHa 3a MpaBHW CUCTEM OHe [pXaBe Ha 4unjoj TepuTOpUjU UM Ce Hanas3n CTBapHO

CeauLLTe N LeHTPasIHX OpraH ynpas/bara (Teopuja CTBapHOr ceauwiTa). byayhu ga je

1% Burgerlijk Wetboek Boek 2, Rechtspersonen, 1. janyap 1992. http://www.st-ab.nl/wetten/0054_Boek _
2 Burgerlijk_Wetboek BW.htm, 25. jaHyap 2015.
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jacHo fa ce OBe /iBe CYNpOTCTaB/beHe Teopuje He MOTY Y NOTMYHOCTM NOMUPUTHK, NMpaBHa
Teopuja je Mokyllana Aa npoHahe HaunHe fa ux 6ap LOHeKe NpuUbAmKK, Kako 6u ce

eNVMUHMUCAIN MPO6BIEMMN KOJU MYyYe U jeHY 1 JpyrY.

3.1. Teopuja pasauxoBamwa (Differenzierungstheorie)

Teopuja pa3MKoBara NOTUYE 0 HEMAYKor TeopeTuyapa MpacMaHa Koju cMatpa
[a nuTara 13 JomeHa NpuBpeaHUX ApyLliTasa He 6u Tpebasio fa perynuile camo jefHo
MepofjaBHO Npaso.™>’ 0 HeroBOM MULL/LEHY, HA MPUBPEAHO APYLITBO MOTPEGHO je
NMPUMEHUTN TPU Tauke Be3uBarba YMECTO [JocCajallhe jefHe: NpaBO [p)XKaBe Ha unjoj
TepuUTOPMjV OpraHy NPYBPEAHOT APYLUTBA BPLLUE aKTUBHOCTU (lex loci actus), NPaBo Koje
je y Hajoénuxoj Besn ca ApywITBOM U TpehuM fMueM NOBOLOM KOHKPETHOT MpaBHOT
O4HOCa TOr /mua ca NpuBpPeSHUM ApYLITBOM (lex causae), N NPaBO Ap>KaBe Mo KOME je
npuBpesHO APYLITBO OCHOBaHO (lex societatis). [pacMaH cmaTpa Aa HWjeLHOM Of OBUX
MepofaBHMX Mnpasa He Tpeba yHanpes faBaTh NPeAHOCT Y NPUMeHK, Beh CBaKO 0Of HUX
Tpeba NpMMerNBaTK Y 3aBUCHOCTU Of, OKO/IHOCTY KOHKPETHOT Cryyaja, umajyhu y sugy
npe ceera WHTepece Tpehux nuMua Koja CTynajy y nNpaBHU OLHOC Ca MPUBPELHUM
ApywTBOM. Tako 61 ce Ha nuTawa Koja Ce UCK/bYYMBO OLHOCE Ha YHYTpaLlHe CTBapu
npuBpesHOr ApyLITBa, Kao LUTO Cy npasa M 06aBese 4naHOBa APYLUTBA, MPUMEHWUIO
npaBo [p>kaBe Mo K0joj je APYLUTBO OCHOBaHO (lex societatis) N3 pasfora LUTO Ta NuTamba
He Npou3BOfe HMKakKBe nocneguue Ha Tpeha nuua BaH gpywtea. MehyTuM, NpuUIMKoM
OA4/1y4Bar-a 0 TOME KOje MpaBo NMPUMEHUTU Y CNyYajy Kaja ApYLUTBO CTyna y OfHOCe ca
Tpehum nnumma, CTBapy Cy [0CTa KOMMINKOBaHM]e, Yy CMUCY Aa v NPUMeHUTH lex loci
actus WIW lex causae. TpaBHa Teopuja je CTaHOBMLUTA Ja UHTepecy Tpehux nuua, npe
cBera nosepunaua NpuBpPeLHOr APYLUTBA, MOPajy 6UTN U3HAZ MHTepeca caMmor ApYLUTBa,
Te [a Ka0 MepofaBHO Tpeba MPUYMEHWUTN OHO MPaBO KOje BULLe OArosapa MHTepecuma
nosepunaua.’*® Y Haueny, yHyTpawM OfHOCM ApyluTBa Tpeba fJa ce peluasajy
NMPUMEHOM Mpasa Mo KoMe je MpWBPeAHO APYLUTBO OCHOBAHO, JOK Ce Ha CroJbHE OfHOCe
JpywitBa Mopajy NpMMeHWTU MpeocTasia [Ba MepofJaBHa Mpasa Yy 3aBUCHOCTU Of
KOHKPETHOT C/y4aja.

Y Kpyroeuma npasHe Hayke, ['pacmaHOBa Teopuja HuWje HauLi/ia Ha LUMPOKO

npuxeaTatbe. 3amMepa joj Ce Mpe CBera TO LUTO je pasnunKa u3mely YHyTpalltbUx u

37 Mpema S.Rammel oo, cTp. 21.
3 Ibid.
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CMO/BHUX 0HOCA APYLLTBA BeLUTaYKa, Te a Huje yBek Moryhe pasasojutu Te ogHoce. ™
Y nnypanuteTy Moryhnx MepofaBHUX rMpasa, Hauyesio MpaBHe CUTYPHOCTM Tyou Ha
jauvHm jep je Hemoryhe yHanpez npeTrnocTaBuTn Koje he ce of Tpu moryha mepojasHa
npasa MPUMEHWUTK, U3 Pa3/ora LUTO Ce OKO/IHOCTM KOHKPETHOI C/ydaja MOry 4Yak u 'y
TOKY Came MpuYMeHe MepOoLaBHOr Mpasa MPOMEHUTU M TO HE3aBWCHO Of BO/bE [Bejy
CTpaHa Yy MpaBHOM OfHOCY, aM U Y3 MOryhHOCT yTuuaja jefiHe CTpaHe Ha MPUMEHY
MepofasHor npasa. [pobnemaTtnyHO KoL OBe Teopuje jeCcTe M TO LUTO OHa BpLUK
MPeTXoLHY nogeny n3Mehy yHyTpaLubnux 1 CrosbHUX 04HOCA NPUBPEAHOT APYLITBE, a Ta
nofena, Mo HalleM MULLbEWY, HUje YBEK HajjacHMja M BewTayky je CTBOpeHa.
MpvMeHOM Teopuje pasnKoBawa ryou ce npeaBuanBOCT y CMUCTY Koje npaso he 6UTtK
MepofaBHO 3a KOHKpeTaH MpasHM ofHoc. CTora ce Teopuja pas/iMKoBarba Y MpaBHOj

Teopuju cmatpa npesasnheHom.
3.2. Teopuja npeosaahusama (Uberlagerungstheorie)

Kao n Teopuja pasnmkoBara, U Teopuja npeosnafuBaba HacTana je y HeMaykoj
npaBHoj Teopuju. Hemaukm Teopetnyap CaHApoK Takohe je, kao u [pacmaH, 610
MULL/bEHA Aa HUje MPUXBAT/bMB NPUHLMM MO KOME Ce Ha CBEe acrekTe MpuBpPesHOr
JpyLiTBa MMa NPUMEHUTM Camo je4HO MepojaBHO npaso. Cmatpao je fa je KpuTtepujym
OCHMBarba WU KpUTEpUjyM CTBapHOT ceamLuTa NOTPebHO NPUMEeHUBATU aITEPHATMBHO, C
TUM [a Ce yHanpes 3Ha Y KOjuM cnyyajeBrmMa he ce MpUMEHUTU jefaH, a Y KOjuM SPYru.
Tako 61, Mo 0BOM TeopeThyapy, KpMTepnjyM OCHUBaHA TPebasio NPUMEHUTU Ha NUTaHA
OCHMBarba MpuBpeSHOr ApYLUTBA, KAa0 M Ha CBa NUTaka Koja Ce T4y npaBHOr 0AHoca
npmepesHor ApywTsBa ca Tpehum nvumma. MehyTuMm, YKOSIMKO HEKO MpuBpesHO
[PYLUTBO HEMa CTBApHO CefMLUTe Yy p>KaBu CBOI OCHMBarba, Ha 0fHOCe u3Mmel)y Taksor
npuBpesHOr APYLITBA U 3aMHTepecoBaHUX Tpehux nmua (MoBepuaua, akumoHapa uTa,)
npuMeHnhe ce MpaBo fpXase CTBapHOr ceguiuta Tor Apywrsa.'*’ Mpema Tome, nako
noumBa Ha n/ypanuTeTy MepoAaBHUX MpaBa Kao M Teopuja pas3/iMKoBara, Teopuja
npeosnafuBama pasfMKyje ce 0f Teopuje pa3/MKoBakba Mo TOME LUTO He [03BO/baBa
Kymynaunjy MepofaBHIX rnpasa Ha KOHKPEeTHe cnyyajese. [peHOCT 0Be Teopuje jecTe y

TOMe LITO OHa Ha 6O/bM HAaYMH Yy OfHOCY Ha Teopujy OCHMBaHa pellaBa Npobnem

39 Ibid., cTp. 22.
0 1pid.
! 1bid.
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3noynoTpebe CTpaHUX NPUBPESHUX ApyLuTaBa U 06e36ehyje 60/by 3aLITUTY MarbUHCKNX
aKkuMoHapa, nosepusaua 1 3anocneHnx y APYLWTBY, U3 pasnora wTo ce Ta Ayua Mory
Mo3BaTu Ha MPUMeHY Mpasa [p>kaBe Yy KOjOj Ce Hana3n CTBapHO CeAuLLTe NMPUBPELHOT
[pyLUTBA Ca KOjMM CY Y HEKOM OZHOCY, a HajueLlhe je pey ynpaso O ApXaBu Y K0joj ce v
OHUW Hanase. KpuTtnyapy oBe Teopuje UCTMYY fa OHa MaTv Of ucTor npobrema Kao u
Teopuja pas3/MKoBawa, a TO je [a MOoCTojarwe MnaypanvM3Ma MepofaBHUX MpaBa HY>KHO

BO/M CMarbeHOj MPaBHOj NPeABUANBOCTY 1 CUrypHOCTY. M2

T'nasa 111
MINPUIIATHOCT NPUBPE/HUX /IPYHITABA Y HAIIMOHAJIHUM
3AKOHOJABCTBUMA

Y 0BOj rnasu 6uhe peur 0 NpMNagHOCTM NPUBPELHNX LPYLUTABA Y HALNOHATHAM
3akoHofascTBuma. Of Lp>kaBa KOje npuxsatajy Teopujy OCHMBawa, buhe aHanm3mpaHa
cuTyauuja y 3akoHogascTBMMa XonaHauvje, LUBajuapcke n CjeaumbeHnX AMepUyKmx
[Jpxasa. OBo cTora wro XonaHAuja npeacras/ba TUNYaH NpUMep ApXase YnaHuue EY
KOja 3acTyna Teopujy OCHMBawa, LLIBajuapcko mpaBo cagpxu ogpeheHa creuuduuHa
peLlera y nornegy NpyMnagHoCTV NPUBPESHUX ApyLITaBsa, AoK cy CjeanteHe AMepuyke
[pxxaBe npukasaHe Kao MpuvMep [p>KaBe aHr/I0CaKCOHCKOr MPaBHOr CUCTEMa Koja
npuxsara TEOpWjy OCHMBaHbA.

LLITo ce Tnye Op>kaBa KOje MpuUXBaTajy TEOpWjy CTBApHOr CefuluTa, Yy pagy je
fata aHanv3a npaesa Hemauke, Koja je HajoocnefHuja y NpPUMeHU Teopuje CTBapHOr
ceauwTa, 1 npasa Vtasmje Koje cafp>ku Heka crieuuuyHa peLlera y 0gHoCy Ha apyre

Jp>xase unaHuue EY koje Takohe nprixeaTajy Teopujy OCHMBaHbA.

1. JP’KABE KOJE ITPUXBATAJY TEOPUJY OCHUBAIbA

1.1. Xosnanauja

CBe [0 nedeceTMx roauMHa XX Beka, XOMaHACKO MpaBo HuWje MMano
KoAu(hrKoBaHe KOM3OHe HopMe. MoaunHe 1956. Xaluka KoHdepeHumja 3a MeyHapoaHo
MPUBATHO MpaBO [OHOCM HaupT KOHBEHUMje O 3ajeAHNYKOM Mpu3atby NpaBHOT

CyGjeKTMBMTETA MPUBPEAHMX [PYLITaBa. Mako OBaj HaUPT HWKada Huje CTynuWo Ha

Y2 Ibid., cTp. 23.
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MpaBHY CHary, X0flaHACK/ Map/iaMeHT ra je Kao Takeor YCBOjMO Yy popmMu 3akoHa 1959.
roguHe. Mo ToM 3aKOHY, XonaHAuja y NOTNYHOCTM Mpuxsata TEOPWjy OCHMBaHbA Kao
KpuTepmnjym 3a ofpehmsare NpunagHoOCTU NPUBPeLHMX ApyliTaBa. Hamepa XonaHauje
je buna fa TakaB 3aKOH AoBefe A0 noseharwa HheHe aTpakTUBHOCTM 3a MOTeHUMjasHe
CTpaHe vHBecTuTOpe. XKenesa je M fa 3aWwTWUTU CBOja MPMBPELHA APYLITBA Koja Cy
MocnoBasia Ha CTPaHUM TPXWULITMMA, Tako LWTO 61 OLHOCHe CTpaHe Ap>KaBe Ha OCHOBY
peuunpoumTeTa Takohe NpUMeHnne KpUTEPUjyM OCHUBaHA Ha XONaHACKa ApYLITBA Koja
nocnyjy y Tum gpxasama.’*?

Cse [0 Kpaja fesefeceTMx rogMHa XX Beka Teopuja OCHMBawa 6Ouna je
npuxsaheHa of CTpaHe XONaHACKMX Cy[oBa y CBOM HajinbepasiHujem 061mKy u 6e3
MKaKBUX orpaHuyerwa. Mehytum, yop3aHa rnobanmsaumja noyetkom XXI Beka fOBOAN
[0 nosehatba 6poja NpekorpaHNYHKX OLHOCA Y KOMEe YYEeCTBYjy NMPUBPELHMN CY6jeKTH, a
caMum TMM K [0 noBeharba (hpayLoio3HUX aKTUBHOCTU TUX MPUBPELHUX Cybjekara.
Wako je mefyHapoZHO npuBaTHO NMpaso Yy XonaHAanjyu Npuxsatusio inbepanaH NnpuHUMN
Teopuje OCHMBarba, MPUBPELHO MpaBO MNPOMUCMBANIO je BeoMa CTPOre Yycnose 3a
OCHMBare nNpuBpeaHUX fApywtasa y XonaHauwju. [lopen Tora, Mo  Tafallkbem
XO/laHACKOM MpaBy MNOCTOjasia je LUMPOKO MOCTaB/beHa OArOBOPHOCT AUpeKTopa W
Opyrux oBnawheHnx fvua MpMBPeSHUX [pyliTaBa Koju Ccy ce, Yy oppeheHum
CNy4ajeBrMa, CMaTpa/iit Yak 1 CONMAAaPHO OAroBOPHIUM 3a 06aBe3se 1 Ayrose apywTea. ™

TakBa cuTyaumja y cdepu npuspegHor npasa XonaHAWje HuWje ofrosapana
HecaBeCHVUM MPVBPEAHULMMA, KOjU Ce Y CBOM MOCTYynakwy HWUCY MpuApXasain Hayena
CaBECHOCTK, MOLUTEHA U J06pMX MOCMOBHUX 0buyaja. OHWM Cy U3fa3 U3 Te cuTyauuje
BUAENV Ynpaso y HOopmama MehyHapofHOr mpusaTHOr npasa W npuxsaheHOj Teopwuju
OCHMBara, Koje cy UM omoryhasasie OCHVBaHe CTPaHWX MpeLCTaBHULLTaBA, OrpaHaka
WM SpYrux MpaBHUX (POPMK, MPEKO KOjUX CYy OHW MOTOM 06aB/banv [enaTHOCT Ha
Teputopunju  XonaHamje. TakBM HecaBeCHW NPVBPEAHULNM OCHWBa/M 6WU  Hajnpe
npuepefHa [pywTBa Yy APYrMM [JpXaBama, Yuju MNpaBHW CUCTEM HUje TOMKO
PECTPUKTUBAH U KOjU UM TreHepasHO npyxa MoryhHocT 3a Behu npogwmTt. Ha TakBo
JpywTBo 61 ce, NOTOM, Y X0MaHANjU MPUMEHMBANIO MPaBO HUX0BE MaTUYHe [pXKase,
KOje je 3a HMX MHOro NOBO/bHUMje Y OfHOCY Ha npaBo XofnaHAuje. Ha npuwmep,

X0NlaHACKO MpaBO NP OCHMBakY NPMBPEAHOT ApyWTBa npeasmha 06aBesy 3a OCHMBaYe

143 5, Rammeloo, cTp. 99.
Y4 Ibid., cTp. 104.
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[a y3 perucTpawmoHy npujaey foCTaBe 1 [0Ka3 [ja HUCY KaXKibaBaHW 3a MpesapHe paftbe
y Be3u ca MpuBPeLOM. YKONMKO CYy OCHMBAYM 3a TakBe NpPeBapHe pafHe KaXhbasBaHu,
OHW HeMajy Mpaso Aa y ofpefleHOM BPEMEHCKOM Mepuofy OCHMBAjy LPYro npuBpesHO
OpywTBo Ha Teputopuju XonaHguje. MehytM, OCHMBaHEM MpUBPESHOr [pYyLITBA Yy
CTpaHOj [Ap>kaBu, Koje OV MOTOM 06aB/bano LENIOKYMNHY AenaTHOCT Ha Teputopuju
XonaHguje, ycnos npubas/barba NOTBPAE 0 HEKaKH-aBarby 610 61 n3berHyT.™*

Pagn cnpevaBarba HaBefeHWX MojaBa Yy MPUBPEAM, XOMaHACKU MapfiaMeHT je
YCBOjVO [Ba 3aKOHa Koja Cy CTynua Ha cHary 1. jaHyapa 1998. roguHe. Y nutawy cy
6unn 3aKoH 0 MepofaBHOM MpaBy 3a MPUBPeLHa APYLITBA M 3aKOH O MCeyLoCTpaHnM
NpUBPeLHUM LPYLUTBUMA.

3aKOHOM O MepofjaBHOM MpaBy 3a NPUBpPeAHa ApyLITBa™*® cTaB/beH je BaH cHare
3aKoH 0 umniemeHTaumju Xallke KOHBEHLMje O Mpu3Hakby MpaBHOr CyOjeKTMBUTETA
CTPaHWX MPUBPEAHUX [pYLUTaBa. 3aKOH O MCeyA0CTPaHWUM MPUBPEAHUM ApYyLITBUAMA™’
nponucyje Konu3voHe HOPME Koje Ce OAHOCe Ha CTpaHa npuBpefHa ApYLITBa Koja
LIe/IOKYMNHY NPUBPeLHY AenaTHOCT 00aB/bajy Ha Teputopuju XonaHgmje, a Koja Hemajy
HMKaKBY CYLUTUHCKY Be3y Ca [4p>XaBOM Y K0joj Cy OCHOBaHa, CeM YMHEHWLLE OCHMBAHA U
peructpauuje y TOj ApXasu. 3aKOH MMa 3a UWb 3alITUTY MoBepuaua TakBUX
nceyfoCTpaHUX NPVBPeAHUX [pywiTaBa. [UPEKTopy TakBUX MNPUBPELHMX [pYLUTaBa
ob6aBe3yjy ce fa npu peructpaumju y XonaHauju npujase Aa APYWTBO MoTnaga Mog
MPUMEHY OBOT 3aK0OHa, Tj. Aa CY y NuTawy NnceyfocTpaHa npuepeaHa Apywrsea. NocebHo
ce UCTMYe obaBe3a APYLITBA fa Y CBUM [LOKYMEHTMMa CTOjU HasHaka fa je y nutawy
MnceyfoCTpaHo MPWBPEAHO APYLUTBO, K0 M 006aBeLUTeHE O CeAULLTY U MECTY HeroBor
OCHMBara. 3abparbeHa je cBaka yrnoTpeba 03Hake MOC/MOBHOT MMeHa [pyLITBa Koja 6u
Tpeha nuua foBena y 3abnyfy Aa je y nuTtamwy npasHo nmue XonaHaumje. Takohe, nocToju
obaBe3a 3a OBa ApYLITBA [a MCTaKHY W3HOC W ynucaHor u ynnaheHor OCHMBAYKOr
KanuTana, Koju He MOXe OMUTU Mawy 0f OHOr KOju 3a Aomaha MpviBpefHa ApyLUTBa
nponucyje MpahaHCKN 3aKOHWK Xo0/aHAmnje. YKONMKO TakBO APYLUTBO He UCMyHaBa CBe
ycnoBe npeasuheHe TUM 3aKOHOM, 3a CBe O6aBe3e [pYLITBa [AMPEKTOPWU OAroeapajy

3ajeAHNYKN W COMUAAPHO LIEMIOKYNHOM CBOjOM MMOBWMHOM. [UpeKTopuMMa [pYLLTBa

' Ibid.

146 \Wet Conflictenrecht Corporaties, 17. aelembap 1997.
http.//wetten.overheid.nl/BWBR0009192/ geldigheidsdatum_08-01-2010, 3. jaHyap 2015.
47 \Wet op Formeel Buitenlandse Vennootschappen, 17. feLem6ap 1997.
http://wetten.overheid.nl/BWBR0009191/geldigheidsdatum_03-01-2015, 3. jaHyap 2015.
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cMaTpajy ce 1 cBa OHa /Mua Koja hopMa/iHO Hemajy CTaTyc AMpPeKTopa nceyaocTpaHor
npuBpesHOr [pYWTBa, any Koja Ynpas/bajy HeroBUM CBaKOAHEBHWM MOC/IOBAH-EM.
3aKOH NpOnMCYyje 1 KpUBMYHE CaHKLMje 3a HerMoLITOBake CBOjUX oapeaata.*®

MpaBHX TeopeTuyapy cmaTpajy Aa 3akoH O MCeyLoCTPaHUM MpPUBPEHUM
JpYyLITBUMA MMa HEKO/IMKO MarbKaBoCTW. Kao npBo, TELLKO je OA4PeAnuTU Koje NpuBpeaHo
[pYyLWITBO cnafa Yy KaTeropujy ApywiTea Ha Kojy ce OH ofgHocw. [lo Tora fonasu jep ce
Tauke Be3MBarba, MOMOhy Kojux 6w ce yTBPAWNO Aa N je OPYWTBO (PUKTUBHO WU
CTBapHO CTPaHO MPWUBPELHO APYLUTBO, MOTY OLEHUTM TeK HaKOH OCHMBara WM HaKOH
noyeTka Ob6aB/barba MOCNOBHUX [eNnaTHOCTW TakBOr [APYLUTBA, YMME Ce MpPakTUYHO
XPTBYje npasHa npeasuansocT.™*® [lpyra 3amepka OfHOCK Ce Ha TO LUTO JOHOLLIEHEM
TOr 3aKOHa 1 3aKoHa 0 MepoZaBHOM Npasy 3a NpVBPeAHa APYLUTBA, Y X0NaHACKOM Npasy
MPaKTMYHO MOCTOjU Ayanu3aM MNpPaBHUX HOPMWU KOje Perynuwly npuepesHonpaBHe
ogHoce. Tpehe, n1cta 06asesa M 0ArOBOPHOCTY KOje ce Be3Yjy 3a (hYHKUMjy AupeKTopa y
TAM [pywTBMMa [efyje CyBuLle OUCKPUMMUHATOPHO Kaja ce yropeau ca obasesama v
OArOBOPHOCTMMA [AMPEKTopa XONaHACKMX NpuBpefHUX ApylwTasa. 10 MULLbewY
Pamesnoa, MyHa OAroBOPHOCT AMPEKTOpa TUX APYLUTaBa Yy Cny4vajy Hencnyrwera ycnosa
npeaBuieHnX 3akoHOM, CYMpOTHa je HauenrMa Yrosopa 0 ocHuBary E3.1%°
LLITo ce TMye 3akoHa O MepoLaBHOM MpaBy, 3a 0Baj paj Cy HapouuTO 3HayajHe

HeroBe 0apef6e 0 NpeMeLLTajy CeAuLITa NPUBPEAHOT ApYWTBa. Tako ynaH 4 npeasuha:

,, YKOuKo npuspeoHo opyuimeo ca npasHum cyojekmusumemom npemecmu ceoje
ceouwime U pe2ucCmposano ceouuime, a npaso Opaicase NPEOOUMHo2 ceouwma
u npaso opocase y Kojoj ce ceduwime npemewima NPU3HAjY KOHMUHYUMem
nocmojarba moe NpasHoe Juya Ha OAH npeMmeuwlmaja - ceouwima - uau
peaucmpoganoz ceouwima, makas KOHMuHyumem nocmojaroa Ouhe makohe
npuzam no npasy Xonawouje. OO0 MoMeHmMa npemewmaja ceouwma uiu
peaucmposanoe ceOuwma npago 0picase HOB02 CeOuma Uil pecucmpoBanoe
ceduwima 6uhe MepoOasHo 3a c6a NUMArA U3 YAAHA 3, OCUM OHUX HA KOje ce no
npagy me Opicage HACMABHA NPUMERUBAMU NPABO OpHcase NPEOOUMHOR2

«151
ceouwma us pezcucmpoearoz ceouwma.

8 Ibid.

149 5. Rammeloo, cTp. 112.

0 Ibid., cTp. 114.

151 Wet Conflictenrecht Corporaties, op. Cit., 4naH 4, NpeBog ayTopa ca eHrNIECKOT je3nKa.
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MehyTum, Tpe6a vMaTu y BUAY Aa Ce HaBefeHW unaH 4 npuMmerbyje camo Y
Cnydajy npemelUTaja ceaulTa U3 jefHe y ApYyry ApXaBy, a fia HUjefHa Of TUX [pdKasa
Huje XonaHawmja. To y npakcy 3Hauu aa he ce unaH 4 NPUMEHNTU CaMO YKO/IMKO TaKBO
ApYLITBO Gyfe Y4ecTBOBAIO Y CYACKOM MOCTYMKY Mped XONMaHACKWM CYAOBUMA, U
YKO/IMKO TakBO [PYWTBO MMa WMMOBMHY Ha Teputopuju XonaHauje. MoryhHocT
npeMeLLITaja PErMCTPOBaHOr CeAMLLITA NPUBPEAHOT APYLITBA Y UM 13 XonaHauje, 0BUM

3aKOHOM npeapuieHa je camo Yy U3Y3eTHUM ClydajeBrMma.

1.2. IBajuapcka

LLIsajuapcko MehyHapoAHO NPMBATHO MpaBo 6WI0 je, CBe 4O AOHOLUEHa U
CTynarba Ha cHary CaBesHOr 3aKOoHa 0 MefyHapO4HOM MpuBaTHOM rpasy'*?, 3aCHOBaHO
Ha KOHLeNTY CTBapHOr cefuLiTa. Y Mpakcu je TO 3HaYUsIo fa Cy LBajuapcku CyLoBu, Y
CnyvajeByMMa Kaja Ce PerncTpoBaHO CeauwiTe MPUBPEeSHOr APYLITBA pas/MKyje Of
HEr0BOI CTBAPHOI CefMLUTa, a Ta pas/ivMka NpoUCTUYE U3 Hamepe NPUBPELHOT APYLITBA
[a 3a06uhe ogpesnbe npasa AprKaBe Y KOjOj Ce Hala3mn HeroBo CTBAPHO CeauLUTe, UManu
npaBo [ia permcTpoBaHO CefuLLITe NPUBPELHOr APYLUTBA Mporiace PUKTUBHUM U [a Ha
npuBpeLHO [APYWTBO Kao MepOAaBHO MPYMEHe NpaBO [pXaBe CTBApHOI ceauLuTa
ApywTea.’>® CTynarem Ha cHary CaBe3HOr 3akOHa CTBapu Cy ce Yy MehyHapogHOM
npusaTHOM npasy LLIBajuapcke npomeHusie, Tako ga je LLIBajuapcka 0BUM 3aKOHOM fania
npuMaT TeOpPWjU OCHUBaAHA Y OLHOCY Ha TEopujy CTBapHOI ceauiuTa. Takee M3MeHe
LuBajLapcKor MehyHapo4HOT npuBaTHOr rnpasa omoryhuse cy oCcHv/BavvMa NpuBPeLHUX
JpyLiTaBa fa cB0ojom Cllo604HOM BO/LOM 61pajy MecTo OCHMBaHa ApyLuTBa, 6e3 063upa
Ha MOTVBE KOjuma ce BOAe. TO 3Hauu [a, y C/yyajy Kaja je MOTMB OCHMBAYa HEKOT
npuBpesHOr [pylITBa MPUIUMKOM KM3b0pa [p)KaBe OCHMBama W3berasarwe MNprMeHe
3aKOHa Heke [ipyre [p>kase, Taj MOTUB HWje 3Ha4YajaH 3a ofpehmBare MepoaaBHOr npasa
Koje he ce NPYMEHNTY Ha TO NPUBPESHO LPYLUTBO.

UnaH 154 CaBe3HOr 3akoHa O MefyHapogHOM MpuBaTHOM MpaBy OLHOCK Ce Ha

MpUBpeAHa APYLLTBA U F1ack:

., IIpaso mepooasHo 3a npugpeoHo Opyuimeo jecme npaso oHe Opxcase y Kojoj je

Mo OpYWmeo 0CHOBAHO, AKO UCNYRABA YCI08e pecucmpayuje u 00jassusarsa no

152 |_oi fédérale du 18 décembre 1987 sur le droit international privé (LDIP), RS 291, http.//www.admin.ch
/Jopc/fr/classified-compilation/19870312/index.html, 3. jaHyap 2015, NpeBoj ayTopa Ca eHr/1IecKor jesnka.
18 R. R. Drury (1998), cTp. 6.
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moM npasy, uau YKOAUKO MUX YCl06a HeMd, aKo je OCHOBAHO NO npagy me
opacage. Ha Opywmeo Koje He ucnyHu oge Kpumepujyme npumeruhe ce npaso

. «154
OHe Opofcase u3 Koje ce mum Opyuimeom CmeapHo Ynpaesbd.

Uak ¥ npe [OHOLLEHA OBOr 3aKOHA, Y CYACKOj Mpakcu LLUBajUapCKuX cynosa
3ay3eT je CTaB fJa Ce Ha CTpaHa MpuBpeAHa ApyLTBa MMa MPUMEHUTM MpPaBO MecTa
OCHMBara, a He MpaBO CTBApHOr CefullTa, OCMM Yy Cfydajy Kaja je perucrpoBaHo
ceauLTe NPYBPeAHOr ApYLITBA (MKTMBHO. Pa3nor 3a 0Bakas CTaB LUBajLapCKUX Cy[0Ba
610 je Taj WITO Ccy Ha TepuTopuju LLIBajLapcKe CBOjY NPUBPELHY AeNlaTHOCT Y BE/IMKOM
6pojy obae/bana npuBpefHa [ApyLITBA KOja Cy Ouia OCHOBaHa Y MOPECKOM pajy,
JIIXTEHIWTajHY, a ca KOjUM HICY UMana HUKaKBYy CTBapHy Besy.'> 113 oBora ce jacHO
BMAM [a LUBajLapCcKo NpaBo rnpuxearta Teopujy OCHMBamA. M3y3eLmn y npumMeHn Teopuje
OCHMBarba HaBefeHW Cy Y YnaHoBMMa 156-159 Tora 3akoHMKa U OfHOCE Ce, Mpe cBera, Ha
nUTaka 3alTUTe MoBepuiaLa NPUBPELHUX ApyLUTaBa. Tauke Be3nBawa U3 TUX Y/1aHOBa
3acHOBaHe Cy, Mpe CBera, Ha NPUMeHW Teopuje npeosnahuBawa. Hagamwe, ogermsak 10
3aKoHVKa nponucyje Aa Ce PerucTpoBaHO CeAuLUTe MPUBPELHOr ApYLITBA Hanasu y
MecTy oApeheHOM OMWTUM akTMMa WM OCHMBAYKUM aKTOM APYLUTBA. YKONMKO TakBo
MeCTO Huje ofpefieHO TUM aKTuMa, cMaTpahe ce Aa Ce perncTpoBaHO CeauLuTe ApYLUTBA
Hasla3n y MecTy M3 Kora ce MpuBpegHWM ApYLUTBOM CTBapHO yripae/ba. Cmarpahe ce,
Takohe, fla ce MecTo obaB/barba NPUBPELHE AeNaTHOCTY NPUBPELHOT APYLUTBA Hanasu y
[p>KaBW y KOjoj Ce Hasla3n perncTpoBaHo CeauLLTe UK OrpaHak apyLiTea. V3 Tora cnegu
[a ce, Ka0 U y BehuHu [pyrnx 3ema/ba KOje Mpuxsatajy TEOpWUjy OCHWBAHba, MECTO
PErMcTpoBaHOr CefMlUTa Y3Ma Kao Tayka Be3vBama 3a OfpehuBare npunagHocTy
npuBpesHOT ApYLITBa.

CaBe3HM 3aKOH O MefyHapoZHOM MpPWBATHOM NpaBy cafpXu W oppende o
MehyHapofHoj HafnexHocTh. Tako unaH 151 nponucyje fa cy cygosu LLiBajuapcke,
KOju Cce Hanase y MeCTy PerucTpoBaHor cefuliTta ApyLiTBa, HaANeXHU 3a CBe CNopoBse
KOju NpoOUCTUYY M3 NMPUBPELHUX OLHOCA, a KOjU Ce BOZe NMPOTMB MPUBPeSHOT APYLUTBA,
HEroBMX Y/iaHOBa WAM [PYrux fMua Koja ce cmatpajy OArOBOPHWM MO MpaBy
npuepeHUX apywtasa. [asbe ce HaBoAW Aa Cy cyfoBu LLBajuapcke, Koju ce Hanase y

MecTy NpeGuBa/MLLITA MW PeOBHOI GOPaBMLLITA TY)XKEHOT YilaHa NpUBPeaHOr ApYLITBA

154 Ibid., unan 154, npeBop, ayTopa.
15 p, Paschalidis, cTp. 7.
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WM NMua Koje ce cmartpa OAroBOPHWM M0 MpaBy MPUBPELHUX APYLUTaBA, Haf/1IeXHWN 3a
CBE CMOpOBE KOju ce MOKpeHy NpoTus Tux nmua.

UnaH 160 ofHOCK Ce Ha OrpaHkKe CTpaHWX NPWBPeAHMX ApYLUTaBa KOju CBOjY
MOCNOBHY [leNlaTHOCT 06aB/bajy Ha TepuTopumjun LLIBajuapcke. Taj unaH Hajrpe KOHCTaTyje
[a npviBpefHa ApYLITBA YMje Ce PErMcTpoBaHO CeauvLlTe Hasas3n Yy MHOCTPaHCTBY MOTY
nMaTu orpaHke y LLIBajuapckoj Ha KOje Ce, Kao MepOAaBHO, MpUMeryje Mpaso
LLIsajuapcke. Ha oBnawherwe 3a 3acTymarbe TaKBOI OrpaHka Takohe ce mnpuMerbyje
LIBajLapcKo npaBo. Hajmawe jeaHa ocoba Koja 3acTyma OrpaHak mopa vmatu
npe6usanuwiTe y LLIBajuapckoj 1 Mopa 6uUTK peructTposaHa y MpuspeaHom peructpy.’
AHanM3oM 0BUX ofpesabda 4osa3mn ce 40 3aK/byyka fa y nuTaky HACY KOMM3NOHE HopMe
KOje perynuwly nuTarwa OrpaHka CTpaHOr npuBpefHOr ApywTea, Beh fga cy To, VY
CYLUTWHMK, CyNCTaHLmMjanHa npasHa npasuia NpUBPEAHOT Mpasa.

3aKoH ce nocebHo 6aBM NUTakEM MpemMeLlTaja ceguLiTa NPUBPELHOT APYLUTBA.
OH Hajripe npasu pasnKy u3mely pefoBHOT MpeMeLUTaja cefuluTa U MpemMeluTaja
ceauwiTa y BaHpeLHUM cuTyauujamMa. 3akOH HayenHO [03BO/baBa MPEMeLUTaj ceguLuTa
npuBpesHOr APYLUTBA, Y3 MPETXOAHO MCMyHherwe ofpeheHnX 3aKOHCKMX ycioBa. Tako

ynaH 162 nponucyje:

,Ha npuspeono Opywimeo Koje npemewima pecUCMpPoOBAHO ceouuime Y
Llsajyapcky, no yujem 3axony uma u obasesy oa ce pecucmpyje y Ilpuspeorom
peaucmpy, npumeryje ce weajuapcko nNpago 00 MOMEHMA Kadd OHO CHEKHe
0080.bHY 6e3y ca Lllsajyapckom u kada weeosa npasna gopma 6yoe oo2osapana
npaenoj ghopmu npuspeoroe opywmesa Koje nosmaje npago oge zemmwe. Ilpe came
00360.71€ pecucmpayuje, npuspeoHo OpYumeo Koje Huje Opmaxiyk 006age3no je oa
npYAHCU 00KA3€ 0d je 1me208 OCHUBAYKY KANUMal NOKPUGEH UMOBUHOM Y CKIAdY ca
weajyapckum npasom, maxko wmo he docmagumu u3gewimaj pesu3opa uzoam oo

. L . «158
cmpane Kanyenapuje Kojy je 3a pesusujy osnacmuno Cagesno gehe.

UnaH 163 perynuile pefoBHE NPeKOrpaHWYHe MPOMeHe PerucTpoBaHoOr ceauLlTa

Tako LUTo npeasuia fa:

16 Jbid., unan 151, npeBog, ayTopa.
7 Ibid., unan 160, npeBog, ayTopa.
18 Ibid., unan 162, npesog, ayTopa.
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., Lsajyapcko npuspeono Opyuimeo modce ce NoO08PSHYMuU NPUMEHU CMPAHO2
npasa 6e3 npemxooue auKguOayuje u HO802 OCHUBAFA, NOO YCIOBUMA: a) 0a
UCnyasa cee ycioge Koje nponucyje weajyapcko npaso, 6) 0a Hacmasma 0a
nOCMOju N0 CMPAHOM NpAgy, 8) 0a je nymem jasnoe obaseuimerba 06asecmuio
cBoje nosepuoye 0 NIAHUPAHO] NPOMEHU NPABHOZ CMAMYcd U NO36aAi0 UX 04

. . <159
npujage c80ja NOMpA’CUBAFA.

MpoMeHa perncTpoBaHOr ceaullTa y BaHpPeLHUM CUTyalMjama perynucaHa je

YnaHoM 164 n ycMmepeHa je kKa MoCeGHOj 3aluTUTW NoBepualla NPMBPeAHOr APYLLTBA Y

Cnyyajy Kafa npvBpefHo ApYWTBO Tpeba Aa npectaHe fa nocToju. Taj uiaH nponucyje

na:

,,Cmpano npuepedro Opywimeo pecucmpogaro y Ilpuspeonom peaucmpy
Llsajyapcke modwce ce obpucamu u3z pe2ucmpa camo YKOIUKO NOOHOCUNAY
3axmesa 00CmMasu 8alUOHe 0oKase 0a cy no8epuoyu OPYulmea HamupeHu, uil od
cy mwuxosa npasa obeszbeliena, umu 0a cy NOepuoyU CAa2idcHU ca Opucarbem.
Tlocmynyu 3a Hannamy nompadcusarba moey ce nokpewymu y Illsajyapckoj 3a
cge @peme 00K MNOGEPUOYU HUCY HAMUDEHU UIU TUXOBA NPABA  HUCY

<160
obe3zbehena.

LLIBajuapcko NpaBo NpuMetbyje Ha NPUBPeAHa APYLUTBA NPaBO [p>KaBe HUXOBOT

OCHMBaka 3a CBa MUTaka KOja Cce Tn4yy TOrI ApywiTBa, a TO CY NpuU3Hake U CTaTyC

APYLUTBA, OCHMBatbe, NMPaBHU CyOjeKTUBWUTET, YHYTpallkba OpraHu3aumja, Kao npasa u

o6aBese 3aKOHCKMX 3aCTyMHWKa ApywTsa.'®’ MehyTum, LWBajLiapcko Npaso MMak uMa

MOryNHOCTY [ja OrpaHMyy CTpaHa NPUBPeAHa APYLLTBA Y M360PY MepoAaBHOT Mpaga v To

KpPO3 MNpPUMEHY WHCTUTYTa jaBHOF NnopeTka. YKO/MKO MepofaBHO CTpaHo npaso, Ha

npumep, rpy6o KpLIM MNpaBa MakWMHCKMX aKLMOHapa, LUBajLUapCcKu CcyaoBu Hehe

MPUMEHUTV TO MPaBO M3 passiora LITO OHO KPLUM jaBHW mopefak LLIBajuapcke, Koju

HAYe/HO LUTUTU MHTEPECE MarbUHCKNX aKLMoHapa NpuBpefHUX ApyLUTasa.

1.3. Cjenumene AmMepuuke /[p:kaBe

8 1bid.,
180 1pid.,

ynaH 163, npesof ayTopa.
ynaH 164, npesof ayTopa.

161 R.R. Drury (1998), cTp. 6.

182 1pid.
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[o kpaja XIX Beka onLiTe MULL/bEHE Y aMEPUYKO]j NPaBHOj Teopujn 6uno je ga
cy ,,NpuBpeLHa ApYLITBA TBOPEBUHE MpaBa KOje He MOCTOje M3BaH rpaHuua [pKase
ocHuBara".*® Kpajem XIX Beka 0Baj CTas je AOHeK/e U3MerbeH. Of Taja je npuxsaheHo
NpaBwo fa Npu3Hawe NpuBpesHOr APYLUTBA 3aBUCK Of TOra Aa /v Cy UCMYHEHN YC/I0BU
KOje MPOnMCyje NpaBo MecTa OCHMBara ApyLTea.'** Mpema Tome, CjeaneHe AMepnuke
[pxaBe paHac Kao Bnajajyhy npuxsarajy Teopujy OCHMBara. [lp>kaBe unaHuLe
CjeanmeHnx Amepuykux [pxasa Bulle He MOry fa Mponucyjy nocebHe ycnose
npuBpeLHVM [APYLITBAMA OCHOBaHWMM Y APYrvM [Jp)aBama uYnaHuuama, Kako 6u Ta
JpywtBa morna Aa o6as/bajy CBOjY MOC/MOBHY [ENaTHOCT Ha HWUXOBOj TEPUTOPU)K.
defiepasHN  CY[OBU, Y AYKEM BpPeMEHCKOM rMepuofy, Takohe Hucy mnpuxsaramm
HaA/IeXXHOCT 3a Of/1ydVBatbe Yy CrOpOBMMA KOjU Cy Ce TULAIM YHYTpallKX NuTarba
CTpaHuX MnpuBpefHUX papywTasa. OBa cuTyaumja Ce MPOMEHWNa HakOH [AOHOLLEeHa
ofNyke BpxoBHOT cyaa y npeamety Williams v Green Bay & Wisconsin Railroad Co.*®,
y Kojoj je Cyp cTao Ha CTaHOBULITE Aa (PefepasHM CYLOBU MMajy Haf1eXXHOCT [a
O4/1y4yjy Y CrOpOBMMa KOjU Ce TUYYy YHYTpaLLHbMX MUTara NPUBPeAHUX ApyLUTaBa Koja
ce cmarpajy CTpaHuM [pYLITBUMA Y OLHOCY HAa APXKaBY Y KOjoj ce Hanasu (hefepasiHu
CyL. Y Toj npecyau, cTaB BpxoBHOr cyga 6vo je fa je 3a yHyTpawlra nuTamba
npuBpeSHNX JpyLUTaBa MepoAaBHO NpaBo MecTa HhUX0BOT OCHMBaHA.

MpaBa Heknx Apxasa ynaHuua CjeaubeHnx AMepnykux [pxasa vnak nosHajy
M3y3eTKe Yy O[HOCY Ha Teopujy OCHMBawa. TW W3y3eunm OLHOCe Ce Ha MpuBpeAHa
[pyLITBA KOja HEMajy HUKAKBY CTBapHY Be3y Ca [p>KaBOM Y KOjoj Cy OCHOBaHa, Tj. Be3yje
MX CaMO OCHMBAYKM aKT, [IOK Ce LieHTap ynpas/bara U NpUBPeAHE AenaTHOCTM Hanasn y
HEKOj [pYroj Ap>kaBu. Y 0BOM Cfydajy, NMpaBHW Mnopefak apxase ynaHuue CjeaneHnx
Amepuukunx [Jp>kasa, Koja No3Haje oBakas U3y3eTak, npuMeHnhe Ha NpuBpeHa ApYLUTBa
lex fori. Tlo mywbewy Mawanmanca, y NUTawy je Kriaysyna KOjoM Ce LUTUTK jaBHU
nopegak Tux fApxasa.’®® Y npakcu ce yTBphuBarme fa M je ofpeheHo APYWITBO
MceyLoCTpaHO WM HUje MOKasalo Kao Benvku npobnem jep je noTpebHO carnegatu
BULLUE Pa3IMUUTUX YMHUSALA, Kao LUTO CY MeCTO NPEeTeXHOr obae/bara [enaTHOCTH,

MECTO rae ce Hala3n MMOBMHa APYLUTBaA, I'Ip66I/IBa.I'II/ILIJTe OCHMBa4a U OUPEKTOpa UTA.

183 Maurice Rosenberg, Peter Hay, Russell J. Weintraub, Conflict of Laws: Cases and materials, 10th
edition, The Foundation Press Inc., 1996, cTp. 983.

164 p_paschalidis, cTp. 5.

165 Bug, Williams v Green Bay & Wisconsin Railroad Co., 326 US 549, 66 S Ct 284, 286, 1946.

168 p_paschalidis, cTp. 6.
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OsBaj M3y3eTak 0 MpVMeHe Teopuje OCHMBarba Hajnpe je 6uUo npuxsaheH y Lp>kaBama
KanndopHuja 1 Hbyjopk.*®” Kao wTo je Beh peueHo, cmMiucao OBOT M3yseTka jecTe Aa
pewwn Hajsehu nNpobnieM y NpYMeHV Teopuje OCHYBAHA, a TO je C/yyaj Kaja npuBpesHO
[PYLITBO HWje HW Yy KakKBOj CTBapHOj Be3Wn ca ApXaBOM CBOI OCHMBawa, Beh je OHO
OCHOBAHO Y TOj ApPXXaBM Cam0 M3 pa3fiora 3a0bunaxera NMpuUMeHe rnpasa OHe ApXKase Y
KOjoj TO ApywTBO CTBAapHO 06aB/ba NpWBpPeAHY AenatHocT. [lo Kpaja ocameceTumx
rognHa XX Beka, 0Baj M3y3eTaK Of MPUMeHe Teopuje OCHMBaHba 3aXMBEO je Y CKOpo
cBUM fp>xaBama CjeurbeHnx AMepuukix [pxasa, na yak 1y flenasepy.'®

Mo amepnykOM MpaBy, NMPaBO MecTa OCHMBAHA Perynuile nurawa NocTojara,
npectaHka MocTojarba, MOCNOBHE CMOCOOHOCTM M OLrOBOPHOCTW [PYLUTBA, HEroBUX

YNaHoBa, AMPeKTOpa 1 oBralheHnx nnua,™®
2. JIP2KABE KOJE [IPUXBATAJY TEOPUJY CTBAPHOI' CEJULITA
2.1. Hemauka

Hemaukv nponuc Koju cagpxuv npasuna MefjyHapo4HOr MpuBAaTHOr npasa jecTe
pahaHCKM 3aKOHWK, Tj. YBOAHM 3aKOH 3a [pahaHCKM 3aKOHUK 0 pedopmu
MehyHapofgHOr npuBaTHOr npasa oA 25. jyna 1986. (y Aabem TeKCTy: 3akOH 0O
Mef)yHapoAHOM npuBaTHOM npasy).”® 3akoH He cafjpyXu KOMM3MOHe HOpMe Koje ypehyjy
npeKorpaHnuyHe o4HOCe NMPMBPeAHMX ApywiTaBa. Pasfnor 360r yera Te KO/IM3MOHE HOpME
HeJoCTajy, flexxe y YnbeHnum fa je Hemauka ovekuBana Aa he npaso EY perynucaru e
O4HOCe BeoMa 6p30 HaKOH JoHOLera 3akoHa. LLTaBuile, Hemauka je patudukosana n
KoHBeHUujy EBponcke eKOHOMCKe 3ajefHWLEe O Yy3ajaMHOM MpU3Hakwy MPUBPELHNX
[pywTasa 13 1968. roguHe.'’™* Bes 063vpa Ha YnkeHNLY LITO Y MpahaHCKOM 3aKOHUKY
He MOCTOjVM KOMW3WOHA HOpMa 3a MpMBpeAHa [PYWITBa, HEMAyKo MNpaBo npuxsarta
Teopujy CTBapHOr ceauiiTa Kao npeosnahyjyhy.!”® Mo Toj Teopuju, cTBapHO ceauLUTe

jECTe MECTO rae ce Hanasn LeHTap ynpabB/bakba U KOHTPOJIE Had NPpUBPEAHUM APYLUTBOM.

7 Ibid.

' Ibid.

169 Restatement Second of Conflict of Laws, 1971, para. 297, 301-310,

http://'www.columbia.edu/~mr265 1/ecommerce3/2nd/statutes/Rest2Confl187.doc, 3. jaHyap 2015.

0" Einfuhrungsgesetz zum Biirgerlichen Gesetzbuche - Gesetz zur Neuregelung des Internationalen
Privatrechts, 25. jyn 1986, http://www.gesetze-im-internet.de/bgbeg/, 3. jaHyap 2015.

L Convention on the Mutual Recognition of Companies and Bodies Corporate of 29 February 1968,
Bulletin of the European Communities Supplement, 2/69, 29. (ebpyap 1968.

172 \W. F. Ebke (2001), ctp. 1015.
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Mof MeCTOM UeHTpasiiHe ynpase Cmartpa Ce MeCTO e AMPeKTop ApYyLTBa A0HOCU
o4ny4vyjyhe nocnosHe Of/1yKe M e Ce CNPOBOAW CBAKOAHEBHA OMepaTuMBHA MOC/I0BHA
aKTMBHOCT JpYLUTBA.

Mako ce 13 3akoHa He MOXeE BWUAETM Ha KOjy CTpaHy Ce MPUK/IOHUO HEMAYKu
3aKOHOfaBal, Mo nuTawy ofpehmBara MPUNaZHOCTA CTPaHOr MpUBPeSHOr APYLUTBA,
CY[iCKa Mpakca HeMauykux cynosa (M TO Kako BpxoBHOr cyfa, Tako W CyfoBa HWXKer
paHra) jegHornacHo mpuxsata Teopuwjy cTeapHor cegmwTa.!” Y Hemaukoj npasHoj
Teopuju, HaBOAW Ce Aa ce ,,TeopMja OCHUBAHA, NaKOo LieweHa 360r CBOje NpeiBUANBOCTH
1 MpaBHEe CUTYPHOCTU, UMaK cMaTpa TakBOM [a uie CyBuLLEe Y NPWU/IOr OHXMA KOju BOZe
npuepeaHo ApywTeo“.t’* Ca gpyre cTpaHe, NPeAHOCT Teopuje CTBAPHOT CeuLLITa jecTe y
TOMe LUTO OHa omoryhasa opraHuMa fpXaBHe B/lacTu fa eeKTHNje BpLUe KOHTPOY Haj,
npuBpeSHYM [pyWTBOM K 60/be LITMTE Mpasa nosepusala MpuBpesHOr [pPYLUTBA.
Takohe, 3a pasnMKy 0f, Teopuje OCHMBara, ApXaBa MPYMEHOM Teopuje CTBapHOr
ceAuLiTa He mMopa YonuwiTe Aa Ce Mo3vBa Ha Knaysyny 3aliTUTe jaBHOT MOPETKA, HUTU
“MMa noTpedy fa ce 60pu NPOTMB (IUKTMBHUX MCEYLOCTPaHUX MPUBPELHUX APYLUTaBa.

Hemauka, Kao n gpyre Apxase KOje MpuxeaTtajy Teopujy CTBapHOr CeauLuTa,
cMaTtpa fa ce Noj CTBapHWM CefuwITeM MNPUBPELHOr ApyliTBa MoApasymMeBa MeCTo
ynpae/bawa W KOHTPO/E Haf ApYWTBOM. Mako 4YeCTO HuWje flako, a MoHekan je u
Hemoryhe, yTBpPAMTW CTBapHO MEeCTO VripaB/batba W KOHTPOJSie HaL APYLUTBOM,
3aroBOpHULM OBe Teopuje Bepyjy Aa je OHa HajnofobHuja 3a MHTepece nosepusiaua
gpywrTsa. LLUTo ce Tuye npuBpeAHUX ApyLUTaBa OCHOBAHWX Y CK/afy ca CTpaHuMm
npaBoM, a 4yuje ce CefullTe Hala3n Ha TepuTopuju Hemauke, WX HEMAYKO MNPaBO
cMaTpa Henoctojehmm, OCMM YKO/IMKO Ce TO APYLUTBO He Mpepeructpyje y cknagy ca
YC/I0BMMA NPONUCaHUM HEMAYKMM 3aKOHOM.

Teopuja CTBapHOr CefulUTa KOjy mMpuxBaTta HeMayky 3akOHOZaBal, Mnak Hema
arnconyTHo fAejctso. Havme, unaH 3 3akoHa 0 MehyHapo4HOM MpuBaTHOM rMpasy Aaje
npuMaTt mefyHapoAHUM KOHBEHUMjama Yy OJHOCY Ha HauvoHanHa rnpasHa Mnpasuia
MelyHapoHOT npuBaTHOT Npasa.’”> Tako, Ha NpuUMep, BOCTPaH MeflyHapoHI YroBop
3ak/bydeH u3mehy Hemauke un CjeaurbeHnx Amepuykux [pxxasa npeasuha fa ce

npuBpeaHa ApYWTBa OCHOBAaHA Y CK/afy ca MpaBOM jefHe Ap)KaBe YroBOpPHWLE MMajy

173 5. Rammeloo, cTp. 175.

™ Ibid.

% Einfilhrungsgesetz zum Biirgerlichen Gesetzbuche — Gesetz zur Neuregelung des Internationalen
Privatrechts, op. cit., unaH 3, HaBefileHO Npema www.iuscomp.org/gla/statutes/EGBGB.html, 3. jaHyap 2015.
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MpWU3HaTV Ha TepUTOPWMj1 ApYre ApXKaBe YroopHULe.™’® JacHo je, Jakne, Aa o0Baj yroBop
npuxsara Teopujy OCHMBawa 3a MnoTpeby oppefuBawa MPUNaSHOCTU MNPUBPELHUX
cybjekara.

Y npaBHOj Teopuju MprYMeHa Teopuje CTBapHOr CefuliTa Yy HeMauykoMm npasy
Hamfasn Ha [oCTa KpMTMKA: Kao MpBO, MCTUYe ce fa ce 6opba mpoTus 3/0ynoTpede
Teopuje OCHMBawa BOAM NyTeM 3abpaHe HeHe MpPYMeHe, YMMe Ce OHa MpPaKTUYHO
obecmuLLsbaBa Y LIENOCTUW; APYro, Teopuja OCHUBaHA, 3a pPas/vKy Of Teopuje CTBapHOr
ceguwrTa, faje  noActuuaj  MehyHapoLHUM  MPUBPESHWM  aKTMBHOCTMMA U
rnojefHocTas/byje r106anHo nocnosatbe; Tpehe, TeOpMja CTBAPHOT CeAuMLLITA je afjeKBaTHa
caMO YKO/IMKO MPVBPEAHO [pYLWTBO 006aB/ba CBOje LIE/IOKYNHO MOCN0Bake WM

MNPeTeXXHU fie0 NocnoBawa Ha Teputopujn gomahe apxase.'’”

Y cnyyajeBuma Kaja
npuBpesHO APYLITBO UMa BULLIE Of jefHOr LEeHTpa U3 KOojer ce APYLITBOM Yrpas/ba,
Teopuja CTBapHOT CeAuLLTa MoKasyje ce Kao MarbKaBa.

3a pasnmKy of onwitenpuxeaheHor cxeaTarba TeOPMje CTBAPHOT CeaunLLITa, Koje ce
orpaHuyaBa Ha MPOLUMPeHe Haf/IeXXHOCTU Aomahmx CyfoBa Yy OLHOCY Ha npuBpesHa
[pyLUTBA YMja Ce CTBapHa CeAuLITa Hasla3e Ha TEPUTOPUJU Ap>KaBe TUX CYA0Ba, HEMayKa
BapujaHTa Teopuje CTBapHOr CefuvliTa A0CTa je PEeCcTPUKTMBHMja U yTUYE U Ha
nocTojatbe, OLHOCHO HEMocTojarbe MpPaBHOr CyOjeKTMBUTETA MNPUBPELHOr APYLITBA
OCHOBAHOr y Apyroj Ap>kasu. 1o TOM cxBaTawy, Kaja Ce LeHTap yrpase CTpaHor
npuBpesHOr [pylITBA HafasnM Ha Teputopuju Hemauke, OHa Ce Ha Hera uma
NMPUMEHUTU HEMAYKO MPaBO. Y NpakCy HeMaykux CyfoBa, Mpe LOHOLLEHA OfJyKe Y
npeamety Uberseering'’®, Bnafao je cTas fja cTpaHa NpuBpeAHa APYyLITBA MOTY UMaTh
npaBHW CYbjeKTMBUTET Y Hemaukoj camo YKO/IMKO UM Ce MeCTO Yrpas/batba U MecTo Y
KOM Cy peructpoBaHa Hanase y uctoj gapxasn.'” Tako npuepegHum apywTBuMa
OCHOBaHMM BaH TepuTopuje Hemauke, a uuje Ce MECTO Yrpas/batba Hanasuio vy
Hemaukoj, Huje npu3HasaH npasHU CybjeKTMBUTET Yy Hemaukoj. CxofHO TOMe cy ”
npuepefHa [pywTBa OCHOBaHa Yy Hemaukoj rybuna npaBHU CYOjeKTUBUTET

npeMeLLITajeM CTBAapHOr CeaMLLTa Y MHOCTPAHCTBO. My6UTaK MpaBHOT CYy6jeKTMBUTETA

%6 Treaty of Friendship, Commerce and Navigation between the United States of America and the Federal
Republic of Germany, 29. okTobap 1954, http://usa.usembassy.de/etexts/friendtreaty4555.htm, 3. jaHyap
2015.

7’3, Rammeloo, cTp. 187.

'8 Uberseering BV v Nordic Construction Company Baumanagement GmbH (NCC), npeamet C-208/00,
npecyaa og 5. HoBem6pa 2002.

% N. Rothe, ctp. 1113.
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MMao je AMPEKTHOr ofpasa M Ha CTpaHayky CrnoCcOOHOCT TUX NPUBPEAHUX ApYLITaBa.
Hbuma je HermpaHo NoCTojare CTpaHauKe CrOCOOHOCTU MPeS HeMayKM CyLoBMMa, 610
[a CY OHU TYXXMOLM WM TY)KEHW Y KOHKPETHOM Copy, LUTO je 3a pesynrTar umano To ja
Takea [pYyLITBa HWCY MOrna Aa 3aliTWTe CBOja Mpasa npes cyfosvMa y Hemaukoj.
JeMHO pelletbe 3a HaBefeHa NPUBPeAHa APYLLUTBA, KOja Cy OCHOBaHa Yy MHOCTPAHCTBY, a
nocnosasia y Hemaukoj, 6uno je 1o fa 6yay Hajnpe NMKBMAMPAHA Y CTPaHOj ApPXKaBn 13
KOje noTu4y, ma fa ce NMOTOM MOHOBO peructpyjy y Hemaukoj. ObaBesa MOHOBHOT
OCHMBarba MocTojasia je camo 3a NpuBPeLHa APYLUTBA KOja Cy OCHOBaHa BaH Hemauke,
[OK Ce TO MpaBW/o HUje NPUMEeHNBAIO Ha APYLITBA OCHOBaHa Y MHOCTPAHCTBY Koja Cy
Ha TepuTopuji Hemauke xTena ja 0CHYjy NpeCTaBHULLTBO, OrpaHak umm gummnjany. &

Y npaBHOj Teopuju TO je [OBENO 40O OCMOpaBara NPakTUYHe MprYMeHe KoHUenTa
CTBapHOTI CeAunLUTa, KOjeM je 3amMepaHo Aa AUCKPUMMHULLE CTpaHa NpuBpesHa ApYLUTBa U
cripeyaBa HUXOBY MPEKOrpaHNYHy MOKpeT/buBoCT. Mo Muw/bewy benua n BongsuHa,
Hamepa HeMauyKux 3aroBOpHMKa Teopuje CTBAPHOr CeauLTa HUKaLA HUje HU buna fa ce
Crpeyn MpekorpaHnUyHa MOKPET/bUBOCT MPUBPEAHWUX [pyliTaBa, Beh fJa ce ocurypa
3allTUTa jaBHOI MOPETKAa KPO3 M3jefHayaBarbe PErMcTpoBaHOr W CTBApHOT MPUBPELHOT
apywTsa.'®' MehyTum, npakTU4YHa NpuMeHa Te Teopuje, y3 CTPOre 0ApeAGe HemMayKor
CyncTaHuujanHor npuBpesHOr rpasa, fOBefa je 40 ancypAHe cuTyauuje fa ogpeheHa
npuBpefHa ApywWwITBa KOja Mocnyjy y Hemaukoj yonwiTe He mMOry fa OoCTeape 3aliTuTy
CBOjVX Mpasa CYACKVMM NyTeM, LUTO Ce MPOTUBY HayeIMma CBake JeMOKPATCKe Apxase Y
Koje Hemauka cBakako craga.

Uak 1 npe goHollewa npecyae y npeamety Uberseering, Y HEMauKoj MpaBHOj
Teopuju MocTojasia je Ayroroguiima fgebara o TOMe Aa v je Teopuja CTBapPHOT CeauLLTa
npuxsat/byea y MOAEPHOM MehyHapoLHOM NMPUBAaTHOM MNpasy, Te Aa /N je OHa Y CKady
ca cnoboaoM HacTarVBarba rapaHTOBaHOM Y TOBOPOM O OCHMBakY EBpOMCKe eKOHOMCKe
3ajegHuue. Tauky Ha Ty gebaty ctasuo je Cyn EY pgoHoweweM HaBefeHe mpecynde y
K0joj je yTBpAMO, fofylle UHAMPEKTHO, [a je AOKTPWUHA CTBAPHOT CEAWLUTa, Y Mepu y
Kojoj je Hemauka npumetrbyje, NMPOTUBHA jefJHOM O OCHOBHMX Hayefia U3 OCHUBAYKUX

yroeopa.

180 .

1bid.
181 Kilian Baelz, Teresa Baldwin, “The End of the Real Seat Theory (Sitzteorie): the European Court of
Justice Decision in Ueberseering of 5 November 2002 and its Impact on German and European Company
Law*, 3 German Law Journal, 2002, napa. 8.
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Y Hemaukoj MpaBHOj TEOPUjU U MpaKCK BeNNKWU OAjeK Mmana je npecyga Cyga
Esponicke 3ajefHule y npeamery Centros'®?, no Kojoj ce NpUBPeaHOM [PYLITBY
MPOMMCHO OCHOBaHOM MO MpaBy ApXase unaHuue EY He MOXe Hervparu npasHu
CybjeKTUBMTET Npes HemMaykuMm opraHuma Bnactu. OBO y npakcu, MehyTum, Huje LOBeno
[0 nojaBe NpeTepaHOr MpWMBa CTPaHUX MPUBPEAHUX ApyluTaBa y Hemauky, wTo je
6una 6ojasaH Hemauke. Takohe, Cyn je y npecyan Centros omoryhmo papxkasama
ynaHuuama, n3mehy octasor u Hemaukoj, fa LOHOCe Mepe Kojuma he ce crnpeyasatu
3noynoTpebe npasa M jaBHOr NMOPETKA Of CTpaHe CTPaHWX NPUBPELHUX ApYLUTaBa, Kao
LUTO CYy CaHKLMje NPOTMB AMUPEKTOPA TakBMX MPUBPELHUX LPYLUTaBA 3a Heucnywasarbe
yC/10Ba NPONUCaHNX HEMaYyKUM NPUBPEAHMM MPaBOM.

3HavajaH Hanpefak y NPOMEeHW KPYTOr CTaBa HeMauke rpaBHE Teopuje U CyLoBa
MOBOLOM MPUMEHe Teopuje CTBAPHOI CeauLiTa JOrofmo ce fOoHoulekeM oanyke Cyaa
EY y npeavety Uberseering. Haume, 360r HeMOryhHOCTY MpuBPeAHOr ApYLITBA
»,/16ep3epuHr fa ce kao CTpaHka Mnojasu Mpej HeMauykvM CyLOBUMA pafu 3aliTute
CBOjVX Mpasa, TO APYLUTBO Ce Y Kpajiboj MHCTaHLM obpatuno Case3HOM cydy Hemauke,
KOju ce pafu Tymauewa npasa YHuje obpatmo Cyay EY. Y cBojoj ognyum Cyn EY
MOTBPAMO je CTaB, 3ay3eT MPETXOAHO Yy npeamety Centros, [a NMPUBPEAHA ApYLUTBA
MMajy MpaBo [a BpLUe CBOjy MOC/IOBHY [AeNaTHOCT Ha TepuTopuju [Jpyre Apxkase
ynaHuue, a fa je MpefycrioB 3a OCTBapere OBOI MpasBa MpuU3Hawe Ccratyca TUx
npuBpeSHMX JpyLUTaBa y ApXaBama YnaHuuamMa y Kojuma ta ApyLTea ere fa 06as/bajy
CBOjy NpuBpeaHy AenarHoct. ™

BaxHo je uctahu u 10 aa je Cyn y npeamety Uberseering, fofylie NOCPEAHO,
3ay3e0 CTaB [a NpUMMeHa Teopuje CTBapHOr CefullTa, KOjOM Ce Herupa npasHu
Cy0jeKTVBMTET MpUBPELHOr [pyWTBa OCHOBAHOr Yy [PYroj ApXXaBu YniaHuuW,
npeAcTas/ba HeraLunjy cno6ofe HacTarMBarba, Ca UMM Ce Cnaxe 1 npasHa Teopuja.'®*
Cyn je, mehytum, [03BOAMO MOTyhHOCT [p)asama ufiaHuuama fa nof ofpeheHum
ycnosuma vy ofpeheHWM cnyyajeBsmMa [OHOCE OnpasfaHe Mepe Kojuma 6u ce
orpaHuymna cnobofa HacTawMBara 3apaf 3aluTuTe nHTepeca Tpehux nmua, Kao LWTo cy
MOBEpPUOLM, MarbWUHCKW YyOenHW4yapy WM 3amnocfieHn y [pywTBy, Te pagu 3alTtute

NOopeCcKor cncTtemMa ap>kaBe YiaHULE.

8 Centros Ltd v Erhvervs-og Selskabsstyrelsen, npegmeT C-212/97, npecyaa oa 9. mapTa 1999.
183 Ibid., napa. 39.
184 K. Baelz, T. Baldwin, napa. 18.
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Mo mywrbewy benua n bonasuHa, Teopuja CTBAPHOT CeAMLLTA [LOXKMBENA je CBOj
Kpaj oHoLLEeM npecyae y npeamety Uberseering, 6ap y OHOM fieNly KOju Ce 0AHOCH Ha
npu3sHarbe NpasHOr Cy6jeKTUBMTETA NPUBPELHNX APYLUTABA OCHOBAHWX Y APYroj ApXKasu
ynaHuum EY.*® OBO KOHKPEeTHO 3a HemauKy 3Hauu TO Ja HeHU Cy0BM Caja Mopajy
MpU3HaTK CTaTyc NPYBPESHOM [PYLUTBY OCHOBAHOM Y HEKOj ApYroj ApXaBu YnaHuuu, a
caMmuM TVM 1 CNOCOGHOCT TOr ApyLITBa fa 6yae cTpaHka Yy NocTyrnky, 1 To 6e3 obasese
[ia ce npeperucTpyje Ha Teputopuju Hemauke, %

Mo HaleMm MuLLbekY, npecyda y npeamety Uberseering HWje 3Hauuna Kpaj
Teopuje CTBapHOr ceauTa, nocebHo nmajyhm y BuaYy ABe unkeHuue. MNpeo, ga ce Cyn y
Npecyan Huje AMPEKTHO 6aBMO CyKOO6OM U3Mely Teopuje OCHMBaHa U Teopuje CTBAPHOT
ceaguwTa, ma caMMM TUM HWje HW [a0 OLeHY O NPakTU4HOj MpuMeHW 06e Teopuje U
eBEHTya/HOM Mpumarty jefHe of HuX. [pyro, U3puYnTMM OCTaB/bakeM MOryhHoOCTu
[p>aBaMa uYnaHuuama fa pafu 3awTuTe jaBHOTr MHTepeca Yy ofpefeHUM cryvajeBuma
orpaHuye cnobofy HacTawmMBara U3 Yrosopa 0 ocHuBawy E3, Cyg je octasuo crobogy
JpXXaBaMa uYfaHuuava fa U fasbe NpUMenyjy Teopujy CTBapHOr CeauwiTa, anun ys3
3HayajHe MpOMeHe Yy OAHOCY Ha mnpeTxofHy npumeHy. Ca acnekTa npasa EY, opf
npecyaHe je BaXXHOCTU [a Ce MPUMEHOM Teopuje CTBapHOr CeaulTa He YrpoXkasajy
OCHOBHe C/10604e rapaHToBaHe Y TOBOPOM O OCHMBarwy E3.

Teopuja cTBapHOr ceauTa npegsuha NpoMeHy MepoJaBHOr npasa 3a npuspesHa
[pyLITBa YBEK Kafa MPUBPELHO APYLUTBO NPEMECTU CBOje PErucTpoBaHO CeAuLUTE Un
LIeHTap yrpae/batba U KOHTPOSIE U3 jefHe Apxkase Yy Apyry. Hemauko npaBo pasfunkyje
[Be BPCTe NPeKorpaHUYHor npeMeLUTama ceauLuTa. JefHa ce 04HOCY Ha CUTYaLMjy Kaja
npuBpesHO APYLUTBO MMa HaMepy Aa CBOje ceAuLTe npemMecty y Hemauky, a fpyra Kaga
ra cenn n3 Hemauke. YKONMKO CTPaHO MPUBPELHO APYLUTBO MPeMeCTH CBOje CeauLlTe y
Hemauky, OHO MO HeMaykoM npasy Mopa OWUTWM NMKBUAWMPAHO Y [pP>KaBW MOPeK/a.
Takohe, mopa v fa npohe noctynak npeperucTpaumje y Hemaukoj, 4ume ce npakTM4HO
He 06e36ef)yje MpaBHW KOHTUHYMTET TOr ApywTBa. Ca Apyre CTpaHe, YKO/IMKO HeMayka
npuBpefHa OpYWITBa MAaHMpajy npemMeLuTaj CBOr ceauluta U3 Hemauke y HeKy Apyry
[p>aBy, OHa ce no rnpasy Hemauke 06aBe3HO NIMKBUAMPA]JY U3 HEHOT MPABHOTN NOPETKa,

YaK N aKo [Ap>KaBa I'IpI/IjEMa TOr npuepeaHOr APYyLUTBa HE 3axXTeBa HETOBY MPETXOAHY

18 Ibid., napa. 22.
1% Uberseering BV v Nordic Construction Company Baumanagement GmbH (NCC), op. cit., napa. 82.

68



Cunuwa Hosxosuh Jloxmopcka oucepmayuja

TMKBUZauMjy y Hemaukoj. lMpema TOMe, NPYMEHOM Teopuje CTBapHOr CeauLuTa,
npemMeLUTaj CTBAPHOT ceauLLTa NPUBPEAHOT APYLUTBA A0BOAM U O MPOMEHEe MepoAaBHOT
npaBa koje he ce MPUMEHWUTU Ha TO MPUBPEAHO APYWTBO. Y CMydajy Kafa apkasa u3
Koje Cce npemewTa CeauwiTe MNPUBPEAHOr [PYLITBA 3axTeBa HEroBy 06aBe3Hy
JMKBWAALWMjY, He NOCTOjU MOFYRHOCT fja Ce Ha TO APYLUTBO NPVMetbYje NpaBo ApKase Y
KOjy ce npemMeLUTa HeroBo CeauLUTe, a Aa OHO cadyyBa CBOj MPaBHW CY6JEKTUBUTET U Y

npeoj ap>kasu.'®’
2.2. Utasmja

Y Wrtanuju je y peuembpy 1995. ctynuo Ha cHary 3akoH O MefyHapoZHOM
npuBaTHOM npasy’® Koju je 0TBOPKO HOBY CTPaHMLY MefyHapoaHOT NPUBATHOT Npasa y
UTaIMjaHCKOM 3akoHozaBcTBY. Ofie/bak 3 0BOra 3akoHa, KOju ce cacToju caMo U3 ynaHa

25, perynuiie MepoAaBHO NPaBo 3a MpaBHa MUa. Taj YnaH rnacu:

., 1. Ha npuepeona opywmea, acoyujayuje, ponoayuje u opyea mena, 6uno oa cy
jasna unu npueamHa, HaK u 'y CAYYAjy Kada HeMajy Kapakmepucmuke
acoyujayuje, npumersyje ce Npago OHe OpaIcABe HA YUjO] mepumopuju je
U3BpUIEHA UX0BA peucmpayuja. YKoauko ce ceouuime ynpaenmared Uiu 21aeHu
yeHmap mux mena Haiasu Ha mepumopuju Umanuje, mepooasro je umaaujancko
npaso.

2. Mepooaeno npaso 3a céako 00 HABeOeHUX mela NOCeOHO ce npumeryje Ha
NPAaeHu cmamyc, NOCI08HO UMe, OCHUBAIbE, NPOMEHY NpasHe hopme U NPecmaHax
nocmojarba, NOCI08HY CHOCOOHOCH, OCHUBAFE Op2aHd, ruxosa osenauihiersa u
VIPABBAbE, NPUCMYNATIbE YWIAHCMEY OPYUWMEA U UCMYNArbe U3 OPYUImed, Kao
U Ha npaso u obasese Koju U3 moaa NPoUCmMudy, 002080pHOCM 3a 0bagese
npedyseme 00 cmpaHe mend, nocieduye Hacmaie NnOBPEOOM 3AKOHA UMY
OCHUBAYKOZ2 AKMA.

3. Ceaku cnyuaj npemewmaja pecucmposanoz ceouwma y opyay opicasy, kao u
cnajaree mena Koja UMajy ceOuuima y pasmudumum opacasama, buhe nyHosaxcru

«189
CaMO YKOJUKO CY VHUFEHU Y CKAAOY €A 3aKOHUMA 20pe HABeOeHUX OpiHcasa.

87 Ibid., cTp. 194.

18 | egge di riforma del diritto internazionale privato no. 218 del 1995, 31. mMaj 1995. roguHe, http://www.
esteri.it/mae/doc/I1218_1995.pdf, 3. jaHyap 2015, npeBof, ayTopa ca eHrIecKor jesnka.

189 Ibid., unaH 25, NpeBog ayTopa.
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Konm3noHa Hopma M3 HaBefeHOr YnaHa 25 fOoHeTa je Mo Y30py Ha LUBajLLapCcKu
3aKOHUK 0 MefyHapogHOM npusaTHOM npasy.'*® Mosbe npuMeHe Te KOMM3MOHE HOpMe
MOCTaB/beHO je [OCTa LUMPOKO, Tako fa Ce OHa MpuMeryje He camo Ha NpuBpesHa
[pywTBa, acouujaumje n oHgaumje Beh u Ha fpyra Tefa Koja U Hemajy 0CO6MHe
acouujaumje. [lo oBora 4osasmn 3ato LUTO Cy Ce Y Mpakcu UTannjaHCKUX Cy[oBa paHuje
YeCcTO ojaB/bMBaA LA KOja HUCY UCNYyHaBana KpuTepujyme npasHUX NNLA, a XKenena
Cy [fa u3berHy npuMmeHy uTanuMjaHckor npasa. [pyru cTaB unaHa 25 uma 3a uwub
3alITUTY 0f 3/70yrnoTpebe npasa 0f CTpaHe CTpaHWUX NPUBPEAHMX ApYyLITaBa Koja CBOjY
npuBpesHy AenaTtHOCT 06aB/bajy Ha Teputopuju Utanuje.

Ha npBo uuTame, unaH 25 cyrepuile [a UTaJMjaHCKU 3aKOHOAaBal, npuxsara
Teopujy OCHMBara. MehyTtum, Aybrba aHanm3a [OBOAW [0 3aKk/bydka fa 4vnaH 25 unak
npuxsara KpuTepujym cTBapHOr ceguwita. OCHOB 3a OBaj 3ak/byyak MpescTaB/ba
HaBefleHV CTaB 2 ufiaHa 25, Koju 3abpamyje n3berasarbe NMpuUMeHe UTanMjaHCKOr npasa
KpO3 MOCTOjate (PMKTUBHOI LeHTpa Ynpas/batba NPUBPEAHUM [PYLUTBOM Yy CTPaHoj
[p>XXaBu, a fa npuToM MpuBPeLHO LPYLITBO CBOjY MPETEXHY [eNnaTHOCT obaB/ba Ha
Teputopnju Ntanuje. Mo muwsbewy Pamenoa, y cnydajy Nnoctojara PUKTUBHOT LieHTpa
ynpae/bawa, Mopa Ce cMarpatv fga Ce CTBapHO CefulUTe yrpae/bawa Hamasy Ha
Teputopnju Utanmje. cTo ce aewasa n y cUTyaumnju Kaga NnpyMBPeLHO LPYLUTBO OAJy4M
[ia NpemecTy CBOje cefuwiTe U3 Utannje y Heky Apyry Ap>kaBy, 06aB/bajyhu NpeTexHy
JenatHocT y Utanmnju. Pameno, mehyTuMm, npusHaje fa je Bp/o TELUKO OApeanTy CTBapHO
CeauLiTe HeKOr MNPWBPEAHOT [PYWITBA jep je KpWUTepujyM CTBapHOr cefuvliTa BuLle
YMHbEHNYHE Hero thopmanHonpasHe npupoge.'*

Kaga npuBpegHO [pywITBO UMa CBOje CeAuLiTe WM LeHTap MOCNOBHUX
aKTMBHOCTY Ha TepuTopujn Utannje, oHO Mopa fa UCMYHN HEKOJIMKO 3aKOHCKUX YC/OBa.
TakBo ApYWTBO Hajrnpe Mopa GMTK NPOMUCHO PErucTpoBaHO Y MPUBPESHOM PErUCTpY.
MoTom Mopa fia NPOMeHW CBOjy MpaBHY POPMY Y HeKy 0f, NPaBHUX (POPMU NPUBPELHUX
JpyLliTaBa Kojy no3Haje UTaInjaHCKO NpasBo. Y CYNpOTHOM, 3aCTYMHWUUM NMPUBPELHOT
[pyLwiTBa OAroeapajy 3a cBe o6ase3e [pYLUTBA 3ajefHUYKN M COMMLAPHO LIESIOKYNHOM
CBOjOM VUMOBVHOM.

Kao 1 Hemauky 3aKoH 0 MefyHapoLHOM NPMBATHOM NPasy, Tako U UTAINjaHCKK

3aKoH 0 MefjyHapoaHOM MpKBaTHOM NpaBy faje NpUMaT MefyHapoAHUM KOHBEHLMjama y

195, Rammeloo, cTp. 223.
L Ibid., cTp. 225.
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0fjHOCY Ha ofpef6e wiMe nponncaHe.™®? To 3a nocneauLyy “Ma MOryhHOCT OrpaHuyerba
NMpuMeHe Teopuje CTBapHOr cefuliTa MyTeM MefyHapOAHMX bunatepasHuxX W
MyNTUaTepaHUX KOHBEHUM]a Yynja je Tanmja unaHuua, a Koje kao Bnagajyhy ysummajy
Teopujy OCHMBawa. Tako, Ha npumep, WTtanmja mma 3ak/byveHe OunatepaiHe
mehyHapogHe yrosope ca Lleajuapckom u Hemaykom, koju npegsuhajy pa he
npuBpesHa ApYLUTBa MPOMUCHO OCHOBaHa MO LUBAjLLAPCKOM, O4HOCHO HEMAYKOM MpaBy
O6MUTK npu3HaTa Kao Taksa Yy MTanmju, anm nof YC/MOBOM [a TakBO Mpu3Hawe Huje
OUNT/IEHO Y CYMPOTHOCTM Ca jaBHUM nopeTkom Wtanmje.

LLITo ce Tuye nosva nprvMeHe ynaHa 25 3akoHa O MehyHapoLHOM MpPUBATHOM
npasy, Taj ynaH Habpaja nNuTawa Ha Koja he ce MepofaBHO NMpaso NPUMeHUTKU. Tako ce
MepofiaBHO MpaBO MpUMekbyje Ha CTaTyc MpWBPeSHOr [PYIUTBA, HEroB MpaBHU
Cy0jeKTUBUTET, YHYTpallkhy OpraHu3aunjy, NpoOMeHy npasHe (HOpMe, Te Ha MpecTaHak
rnocTojarba NPUBPEAHOr ApyLTea. [NpumeHa UCTOr MepofaBHOr MNpasa Ha CBa NuTawa Y
Be3W ca MpUBPEeLHUM [ApYLITBMMA JecTe CYLITWHCKM OAJIMKa CBUX [pXKaBa Koje
npuxsarajy Teopujy cTBapHor ceguiiTa. Kako je Beh paHuje HaBefleHO, OBe pXKaBe >Kesie
[a KOHTpo/mLUY npvBpeAHa ApYLUTBA, KOja 06aB/bajy CBOje NpuBpefHe AenaTtHOCTU Ha
TepUTOPMjU TUX LP>Kasa, Y LWTO Behoj Mepy, a pagum WwTo 60/be 3aluT1Te nosepunala u
OpYyrvx niua Koja cy y nocnoBHUM U ApyrMM O4HOCKMMa ca TUM ApYLUTBUMA. Ta 3awwTmTa
ce, MO CTaBy 3aroBOPHMKA TEOpPWje CTBApHOT CeAuLlTa, Hajobo/be CNPOBOAN YKOIMKO Ce
Ha CBa MpaBHa NuTarba Yy Be3n ca NpPYMBPeAHVM APYLUTBAMA NPYMEeRYje UCTO MeposaBHO
npaso.'*

LLITo ce TMue nuTarwa MpemMellTaja cefuwlTa U3 jefHe ApXKaBe Yy ApPYry, OHO je
perynvcaHo ctaBoMm 3 HaBefieHOr YsiaHa 25 3akoHa 0 MefyHapoLHOM NPUBATHOM MNpasy.
OH nponucyje fa MPeKorpaHWYyHU MNpemeLuTaj ceauiuTa MPUBPeAHOr ApyLTBa Mopa
61TK y CKNady ca 3aKOHUMa KakKo ApXKaBe 13 KOje ce CefiuLLITe NPemMeLUTa, Tako 1 ApXKase
y Kojy ce npemewuta. MpuaMKoM npemeLUTaja CeauLLTa HeKOr NPUBPELHOT ApYLUTBA U3
Heke CTpaHe [Apxase y WTanmjy, noctoju 3akoHCcKa o6aBe3a Tor ApyliTea fAa ce
npepernucTpyje y Hag/e>XHOM WTa/IMjaHCKOM PEerucTpy M no MUTaiMjaHCKOM npasy.

Heucnywene oBoOr ycnosa [0BOAM [0 Tora fia TakBo ApYLUTBO Hehe 6UTK NPU3HaTo y

192 | egge di riforma del diritto internazionale privato no. 218 del 1995, op. cit., 4naH 2.
198 5. Rammeloo, cTp. 228.
1% Bup. Opemvak 2.1, Mnasa |1, [leo npsv 0BOr paja.
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WTanmju Kao NpuBpeaHO APYLUTBO, HATU Kao 6UI0 Kakso Apyro mpasHo imue.'’® Ca
Apyre cTpaHe, NuTakbe NpeMeLUTaja CefuLITa NPUBPeLHOT APYWTBA U3 UTanmje y Heky
ApYry CTpaHy ApXaBy ¥ 06aBE3HOCTH, OfHOCHO He06aBe3HOCTW MpecTaHKa MOCTojarba

TOr ApYLITBA Y MTanmju, npegMeT je cnopa y UTanmjaHckoj npasHoj Teopujn. %

Jo wera
je noBena HejacHa oApea6a unaHa 2509 MpahaHckor 3akoHuka Utannje'®’, koja cTBapa
yTucak fia npvBpefHa ApyLITBA OCHOBaHa Y Tanuju, Yak n y cny4ajy ia um ce rnasHu
LleHTap NPUBPELHUX aKTMBHOCTU Hanasu y MHOCTPAHCTBY, HacTaB/bajy fa NnocToje, TO
ject ocTtajy cybjekTu npasa y Vtanmju. Mo 0BOMe ce UTa/IMjaHCKO NPaBo Y 3Ha4ajHoj
Mepy pas/iMKyje Oof [LPYruxX MNpaBHUX CUCTEMA KOju Mpuxeartajy Teopwjy CTBapHOT
ceguwTa jep, No npaswiy, Te Apyre [p>KaBe WHCWUCTMPajy Ha MpecTaHKy npasBHOr
CybjeKTBMTETA NPUBPEHOr APYLITBA YuMje je CTBapHO CeAMLUTE MPEMELUTEHO Y HeKy
APYry Ap>xasy.

Pameno cmartpa fa je Konm3uMoHa HoOpMa M3 unaHa 25 QopmynmucaHa Ha
ogrosapajyhv HauuH, fa je ofnmMyHO GasaHcupaHa, Te Ja NOKpMBa 4Yak U cUTyauwuje
MpeKorpaHnyHe MpoMeHe ceauiuTa npuepegHor ApywTsa.'*® OHo wTo je 3auyhyjyhe
jecte 1o wro craB 3 unaHa 25 y WUCTOj ofpen6u oppehyje MepoAaBHO MPasBo U 3a
MPeKorpaHNUyHy MpoMeHy CeauiTa W 3a MPEKOrpaHWyHO npunajawe MpUBPeLHNX
[pyLiTaBa, Mako Cy y NuTawy ABa BeOMa C/oXeHa noctynka. Mehytum, Tpeba nmatm y
BUAY [a HaBefeHW CTaB 3 perynuile camo cuTyaumje MPeKorpaHWYHOr npemeLuTaja
PErMcTpoBaHOr CEeAMLLTA, & HE U LieHTPa yrpas/batba U KOHTPOJIE.

[a pe3vmunpamo, UTaIMjaHCKO peLlerbe M3 yaHa 25 ca jefHe cTpaHe noasprasa
WTa/IMjaHCKOM MpaBy CTpaHa MNpuBpeAHa [pYLUTBA KOja MMajy CTBapHO CeauLiTe Ha
Teputopunju Ntanuje, LOK ca Apyre CTpaHe UTaMjaHCKa NpYBpeAHa ApYLITBA, Ymja ce
CTBapHa CefuvlUTa Hanase Yy WMHOCTPaHCTBY, YXusajy MHoro Behy cno6ogy usbopa
MepofasHor npasa. TO 3a mocneauuy uva fa he ce MepoAaBHO NPaBo 3a NPUBPeLHa
[pyLiTBa MPOMEHUTM CaMO MPemMa OHUM MPUBPESHUM APYLITBMMA KOja Of/yde Aa ce

npecene y Wtamnjy, HapaBHO y3 06aBe3Hy NpeperncTpauujy no UTaamjaHcKoM 3aKoHy.

19 egge di riforma del diritto internazionale privato no. 218 del 1995, op. cit., unaH 25 cTaB 3, NpeBof
ayTopa.

1% 5. Rammeloo, cTp. 233.

7 Codice Civile Regio Decreto 16 marzo 1942, n. 262, http://www.altalex.com/index.php?idnot=34794,
3. jaHyap 2015.

1%'5, Rammeloo, cTp. 235.
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3. IPUTTAJHOCT HNPUBPEJHUX JAPYUITABA Y IPABY PEINIYBJIMKE
CPBUMJE

MuTarbe NpUNagHOCTM NPUBPELHUX ApywTasa y npasy Cpbuje [0 LOHOLLEHA
3akoHa 0 peLuaBary CyKoba 3aKOHa ca nponucuma Apyrux 3emasnsa 6uno je perynncaHo
camo MojeAuvHUM 6unarepasHUM MehyHapogHVMM YroBOpPMMA, Kao M PETKUM MpaBHUM
npaBuIMMa Koja Cy YrnaBHOM 6una TpaH3UTOpHOr KapakTepa.'® Tako je, Ha npumep, y
3akoHy O MpOMeTy pobe ca MHOCTPaHCTBOM 07 5. jyHa 1962.°° Ha nocpegaH HauuH
YyTBpPhHEH 1 KpUTepujym No KoM ce ogpehyje npunagHOCT NpUBPeLHNX OpraHusauumja 3a
CBpXe TOr 3aKkoHa. Hbume je nponucaHo fa Ce jyroC/n0BEHCKUM MPUBPESHUM
opraHusauujama cMatpajy ,,npegyseha, 3agpyre v noc/ioBHa OKpY)Xera OCHOBaHa Mo
jyrocnoseHckum nponucuma“. " AHann3om oBe 3aKOHCKe 0pea6e MOXe Ce 3aK/byUunTH
[ia je 0Baj 3aKOH M0/1a3n0 Of HeLITO U3MetbeHe Bep3uje Teopuje OCHUBaHA — 38 MEpUIIo
yTBphMBatba MPUMNagHOCTM  NPUBPESHUX ApYLUTaBa Y3eTO je OCHMBawe Mo
JYrocnoBeHCKUM MponucumMa.

Y paHujoj gomahoj npaBHOj TEOPWjM CTABOBM OKO TOra KOju KpuUTepujym Tpeba
y3eTn y 0631p MpUANKOM YTBphKMBaka NpUMNagHOCTU NPUBPESHUX ApylUTaBa bunm cy
pas3nmunT. Tako je BnarojeBuh 610 CTaHOBMLITA [a Ce jyroc/ioBeHCKa MpunagHOCT
npuBpesHUX ApywTaBa yTBphyje N0 TOMe Aa /M je KOHKPETHO MPWBPEAHO APYLUTBO
PErncTpoBaHo Ha TepuTopuju Jyrocnasuje unu Huje.’*? Ca apyre ctpaHe, AjsHep je 610
CTaBa [a npunagHoCT NpuMBpesHUX Apylitasa Tpeba fa ce ogpehyje KyMynaTuBHO, Tj.
KaKko M0 MeCTy OCHMBaHba, Tako 1 MO MeCTy rnaBHOr ceauliTa ApywTea.’”® Mopep oBa
[Ba CTaBa, Bpean uctahu v Tajawmwa rneguwirta LLiTemnuxapa Koju je UCTULA0 fa ce
MPUMNaLHOCT NPUBPELHOT APYLITBA YTBPhYje Mo CeAuLLTY HeroBor rfaBHor opraHa, Kao
n ctas Liuroja ga je ogpeheHo npvBpesHO APYWITBO jYroC/I0BEHCKe MpUnagHoCcTu
YKOJ/IMKO je OCHOBaHO MO0 3aKOHWMa Jyrocnaeuje 1 yKO/IMKO My Ce CeAuLUTe Hanasn Ha
Teputopuju Jyrocnasmje.?*

Y nosutuBHoM npasy Penybnvke Cpbuje oppefba koja ce npuMeryje 3a

ofpenuBarbe NPUNALHOCTM MPaBHMX fMLA Hanasn ce y 3aKOHY O pellaBakby CyKob6a

199 M. Jespuh, cTp. 146.

200 3aK0H 0 MPOMETY pobe ca MHOCTPAHCTBOM, Cryacbenu aucm ®HPJ, 6p. 27/1962.
201 M. Jesauih, cTp. 146.

22 Bopucnas Bnarojesuh, Mehynapoono npusammo npaso, beorpag 1950, cTp. 241.
203 Bortold Eisner, Medunarodno privatno pravo I, Zagreb, 1953, cTp. 164.

204 M. Jesguh, cTp. 147.
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3aKOHa Ca MpomucuMa Apyrux semaba.’® Y unavy 17 cta 1 nponucaHo je da ce

MPUMNaZHOCT NpaBHOr mMua ofpefyje Mo npasy [p>kase Y KOMe je OHO ocHoBaHo. CTaB 2
MCTOT YnaHa Mponucyje Aa ako nNpasHO NMLe 1Ma CTBapHO CeauLuTe Y ApYyroj ApxXasu, a
He Y OHOj Y KOjOj je OCHOBaHO, 1 Mo MpaBy Te Apyre ApXaBe UMa HeHy npunagHocT,
cmarpahe ce npaBHUM NMLEM Te Ap>kaBe. OBO peluere M3a3Baio je y fomahoj npaBHOj
Teopuju pasnuunMTa Tymadewa. [JOK Heku TeopeTuyapy cmatpajy fa ce npunagHocTt
npaBHUX fMua ofpehyje npema nponucrmMa gpxase Yy Kojoj je TO /hLe OCHOBaHO Camo
aKko Ce Yy TOj ApXKaBW Hasfasn U HeroBo CTBapHO CeAuLlTe, ApYry Cy CTaHOBMLUTA Ja je
ynaH 17 ycTeapy 3aCHOBaH Ha AiBa pasnuuura Kputepujyma. o npBom, ako NpasHoO finLie
“Ma CTBapHO CeAuLLTE Y ApXKaBuM MO YMjem je MpaBy U OCHOBAHO, OHAA OHO Mpunaza Toj
Op>xasu. 1o pyrom, ako ce CTBapHO CefuLLITe He Hasnasn y ApXasu Mo YujeM je npasy
OCHOBaHO, OHAa he ce Ha MPWMNALHOCT TOr MPaBHOT /iMLia NPUMEHUTY NPaBo [pXKase Y
K0joj Ce Hajia3n HEeroBo CTBapHO ceauLuTe. AKO MPaBo [p>kaBe CTBApPHOr CEeAMLLTA Kao
KpuTepujym 3a yTBphrBare NpunagHoCTU Nponucyje CTBapHO CeauLUTe MpasHOT nua,
OHZa KOHKPETHO MpaBHO NWLe VMMa MPUMafHOCT Te ApXaBe. YKONMKO Mpaso [p)Kase
CTBapHOI CeauTa 3a KpUTEPUjyM MPUMaZHOCTA He y3uMa CTBApHO CeauLuTe, OHAA ce
MMa cmatpaTy [a KOHKPEeTHO NpaBHO NuLe Uma NpunagHoOCT OHe [pXase Mo Yujem je
npasy ocHoBaHo.”%®

PasnuuuTta Teopmnjcka cxaaTara HaBefeHOr YiaHa 17 3akoHa 0 peluasaky cykoba
3aKOoHa ca Mnponucuma Apyrux 3eMa/ba HaBOe Ha 3aKk/bydakK [a 3aKoHOo[asal, Huje
MPeun3HO M jaCHO peLuno NuTawe MpunagHocTU MpaBHUX nvua y npasy Penybunke
Cpbuje. Pelerbe 13 unaHa 17 genyje kao Mokyllaj fa ce ABe CynpoTCTaB/beHe Teopuje —
Teopuja OCHMBaKba W Teopuja CTBapHOr cefuwiTa — NOMUpe Tako WTO he 6uTH
o6jeanreHe y jengHy Hopmy. OBakKBO pellewe Mokasyje ce, MefyTuM, Yy npakcu Kao
Nolle, Npe cBera jep He MOCTOjU jefHO3HAYHO Tymauyere uynaHa 17, a Takohe v w3
pas/fora LITO je 3aKOHOAaBsal, OCTaBMO MOTMYHO OTBOPEHO MWTawe LTa Ce cmarpa
CTBapPHUM CeAuLITEM rMpasHOr fmua. OBO 3a Mocneguuy Moxke umaru 1o ga he cyg
Peny6nnke Cpbuje mopartu Hajnpe Aa YTBPAM CafpXXWHY CTpaHOr npasBa Kako 6w
o4peano npunagHocT ogpeheHor npasHor nuua. Takohe, unaH 17 He fJaje AMpeKTaH

0AroBop Ha NTake Kafa Ce HEKO MpPaBHO /IULE CMaTpa ,CI,OMahI/IM. Haparse, OBaj Y/laH He

2% 33K0H 0 pellaBarby CyKo6a 3aKOHa ca MPOnMc1Ma Apyrinx 3eMasba, op. Cit.
206 \1. CtaHuBYKOBYR, CTp. 439.
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npegsuha HX NpaBHe NOC/eAMLe Koje MOry HacTynUTK Kaa NnpasHO /iMLe 0CHOBaHO BaH
Peny6nnke Cpbuje npemecT CBOje CTBapHO CeAuliTe Ha Teputopujy Penybimke
Cpbuje, a He faje HY OLroBOP Ha NUTarbe 4a N NPaBHO /MLLe OCHOBAHO Y HaLLIOj ApXaBu
MO>Xe MPeMecTUT/ CBOje CTBApPHO CeAMLITe Y MHOCTPAHCTBO, a Aa Npu TOMe He u3ryou
CBOjCTBO npasHor nuua y Penybamum Cpbujun.

3a pasnvMky O0f, aKTyenHOr pellewa npunagHoCTM MpPaBHUX /uua, Halle
npegpaTHO 3aKOHOLABCTBO CafpXano je jacHe ofpenbe O MpUMaZHOCTM TProBauyKmMx

Jpywtasa y TproBauykom 3akoHUKY KpasbeBuHe Jyrocnasuje n3 1937. roguHe:

., I Ipunaornocm

$501

1) Tpeosauxo Opywmeo, uuje je ceduuime y2080pom Opyaapa uiu NpaeUIUMa
o0opeheno y mecmy san Kpamesune, y cmuciy oge enase npunada opacasu y Kojoj
My je mo ceduuime.

(2) Kao ce, y cnyuajy cmasa 1, ceduwme opywmea e Hanazu y Kpamwesunu, oo
unax eaxcu kao domahe, kaoa ce uz mecma y Kpamesunu cmeapHo ynpaswa
re2osum npedysehiem, Kao u kada ce OHO 6a8U NPOU3BOOHOM, A C8A UU Hajeehu
0eo mwe2ose npoussoomwe spuiu ce y Kpamweeunu. Jlokne ce oHo He caobpasu,
npema ceome 00aUKY, Hapehersuma 0602 3akona, MuHucmap mpeosuHe u
unoycmpuje obycmasuhe my nociosare y Kpamesunu u oopedumu my pox, y
Kome ce uma caobpasumu. Axko ce Opywmeo He caobpazu y mom pOKY,
Munucmap he napeoumu nuxeudayujy oHoz dena npeodyseha, Koju ce Hanasu y
Kpawesunu. 3a nuxsuoayujy cxoono epede, npema obauky opyumed, Hapehera
0802 3aKOHA.

(3) Tpeosauko Opywimeo, uuje ceduuime Huje oopeleno yeo8opom opyeapa uiu
npasuiuMa, 8axcu 0a npunada opiHcasu, y Kojoj ce HAnA3u mMecmo, u3 Koea ce

207
CMBAPHO YNPaAB/ba Fe2o8uM npeoyszehem.

Mojam ceauwTa npaBHOr /Mua Of BeIMKOr je 3Havaja 3a yTBphUBare
NpUnagHocTV nmpasHor nmua. Mpema BaxeheM 3akOHY O MPUBPEAHUM APYLITBUMA ",

ceauwTe ApYLITBA je MeCcTo Ha Teputopuju Penybnnke Cpbuje U3 Kora ce yrpase/ba

207 Tprosauku 3akoH KparbeBuHe Jyrocnasuje, Cnyoicoene nosune Kpamesune Jyeocrasuje 1937.
208 3aKOH 0 MPUBPEHNM APYLITBUAMA, Cryorchenu erachux PC, 6p. 36/2011, 99/2011. n 83/2014 — apyru
3aKOH.
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MOC/OBaeM [PYLUTBA U KOje je Kao TakBO 0ApeheHO0 OCHMBAYKUM aKTOM UM OL/TyKOM
ckynwTuHe.?”® 3akoH y cnegehem cTaBy Npu3sHaje NPUBPEGHUM APYLITBUMA, MOpen
CeAuLUTa M3 Kora Ce yrpas/ba Nnoc/ioBakbeM APYLITBa, U MOTYhHOCT fja uMajy ceguiuTe y
KOMe ce TpajHO 06aB/ba AenaTHOCT, an Koje Ce He Noksana ca CefullTeM M3 Kora ce
ynpae/ba. TvMe 3akoHOAaBsal, Mpu3Haje MoCTojarkbe [Bejy Kareropuja ceguwira —
ceAuLUTa yrpaB/batba U cefmLlTa TpajHor obas/barba Noc/oBa.

MehyTvM, 3aHVM/BMBO je MOMeHYTM fa ufiaH 19 3akoHa O MpWBpPeaHUM
Apywteuma npeasuha ga ApPYLUTBO KOje je OCHOBAHO Y CK/ady ca OBUM 3aKOHOM MOXKe
MMaTy ceguLLTe caMo Ha TepuTopuju Penybnnke Cpbuje. OBakBO peLlerbe 3a nocneamuy
MMa TO [a MpuBPefHO [APYWITBO OCHOBaHO Mo mnpasy Penybnvke Cpbuje He MOxe
MPeMecTUTV CBOje CeAWLUTE BaH HEHUX rpaHuua, a fa npu TOMe He M3rybu rnpasHU
cybjekTvBuTeT Y Penybnuum Cpbuju.

3HayajHO je HanoMeHyTM W TO [a je 3aBplleH HaupT HOBOr 3akoHa O
MelyHapofHOM MpuBaTHOM npaBy?'’, Koju [AOHOCKM HOBMHE Y OfHOCY Ha Caja Baxehu
3aKoH 0 pewaBawy Ccykoba 3akoHa ca Mponucuma [Apyrux 3emaba. [lMuTame
NMPUMNaZHOCTA NPUBPELHMX [pYyLUTaBa perynmcaHo je ynaHom 64 Haupra 3akoHa Koju
rnacu:

1. 3a npasuna nuya u opeanusayuje H6e3 ceojcmea npasHo2 auYa MepooasHo je

npaso opaiicase y Kojoj cy oHa YRUcaua y jagnu pecucmap.

2. Axo npaeno auye jouwr Huje YRucamo, 0OHOCHO aKo opeaHusayuja 6esz ceojcmea

npasHoe IuYa Huje jous Ynucana uiu ce He ynucyje y jagnu pecucmap, MepooagHo

je mpaso Opoicase npema Kojem je HpasHO Juye, 0OOHOCHO oOpeanuzayuja 6Oe3

c80jcmea NpasHo2 IUYa OP2aHU306aHd. «2ll

3 HasefeHe chopMmynauuje ynaHa 64 ctas 1 HaupTta 3akoHa HeJBOCMWIC/IEHO Cce
MOXe 3aK/byuuTu fa HaupT 3akoHa npuxsata Teopujy OCHMBara 3a ofpehusarbe
MPUMNaZHOCT NPUBPELHMX ApYyLiTaBa. TUMe ce n3beraea cBaka CymMHa OKO Tora ja /im
npaso Penybinke Cpbuje npuxsara TeOPUjy OCHMBaHA UM TEOPUjy CTBAPHOT CeAMLUTa,
KOjy je mpoms3Beo caga Bakehy unaH 17 3akoHa O peluaBawy CykKo6a 3akoHa ca

nponncuma gpyrmx seMasba.

29 Ipid., unaH 19.

“®HaupT 3akoHa O MelyHapoaHOM NpWBAaTHOM NpaBy, htip://www.drzavnauprava.gov.rs/files/Nacrt%
20ZMPP%20-%20Ministarstvo.doc, 3. jaHyap 2015.

21 1bid, unaH 64.
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O6MM NpUMeHe MepofaBHOT MpaBa M3 YnaHa 64 HaupTa 3akoHa AarT je y unaHy
65 Koju rnacu:

,IIpaso koje je mepodaeno Ha ocHogy unama 64 0602 3axkoHa, usmely ocmanoe,

ypehyje:

a) npasmy npupooy, NpaeHy u NOCIO06HY CHOCOOHOCM NpagHoZ Iuyd, 0OHOCHO

opeanuszayuje 6e3 ceojcmsea npasHoz2 1uyd,

0) ocHusarbe, NPasHy opmy u npecmaHax,

8) ume u hupmy,

2) opeanuzayuUoHy cmpyKkmypy,

0) osnawhere opeana 3a 3acmynarbe npasHoe auyd, 0OHOCHO op2aHusayuje 6es

c8ojcmea npagHoe auyd,

h) cmuyarwe u npecMaHax YIAHCMEa U OCMeapuearse npasa u obaseze no 0CHO8y

unaHcmed,

€) 002080pHOCM NpaHOZ UYd, OOHOCHO Op2auusayuje 6e3 ceojcmea NpasHoz

JUYA, FeHUX WIAHOBA U UYIAHO8A MEHUX Op2aHa 3a obaseze NpasHoz auyd,

00HOCHO opeaHusayuje 6e3 ceojcmea npagHoe Iuyd,

a#c) 002080pHOCM 30 NOBpedy 0base3a npedulheHuUx cmamymom uiu NPasom Koje

ypehyje cmamyc npasHoz 1uya, 0OHOCHO OpeaHusayuje Oe3 c60jcmea NpPaHOR2

auya,

3) CMPAHAyKy u NAPHUYHY CHOCOOHOCM. «212

HaupT 3akoHa y unaHy 66 perynuile u nuTate MepofaBHOr Mpasa y Cay4ajy
CTaTyCHMX NpOMeHa NPUBPEAHOT APYLUTBA:

,1. 3a cnajawe u Opyee cmamycHe HnpoMeHe NPABHUX JUYd, OOHOCHO

opeanuzayuja Oe3 ceojcmea NpaeHo2 IUYa MepoOAeHA Cy Npasa Opicasd y

KOJUuMa cy OHA YRUcaua y jaguu pe2ucmap, 0OHOCHO OCHOBAHA U OP2AHU30BAHA.

2. Tpenymak okonuarea cmamyche npomene oopehyje ce npema npasy xoje je na

0CHO8Y unaHa 64 0602 3aKOHA MePOOABHO 3a NPABHO TuYe, 0OHOCHO OP2AHUZAYUTY

‘

be3 ceojcmea npasHoe auya Koja je nacmana uz cmamycHe npomene.

212 1bid., unaH 65.
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I'nmasa IV

MEBYHAPOJHE KOHBEHIIMJE U IPYT'U IOKYMEHTH O IMTABY
HPUITAJHOCTHU IPUBPEJHUX JPYILITABA

Y npakcu HUCY PeTKu bunaTepasiHM cropasymn 3ak/bydeHu n3mehy apxxasa Koju
ypehyjy nutawe MNpUNagHOCTU W NpPU3Hawa NPUBPELHUX [pYliTaBa OCHOBaHUX Y
OpxaBama yrosopHuuama. Ca jgpyre cTpaHe, Main je 0poj My/nTUiaTepaHUX
MehyHapoLHUX cropasyma Kojuma ce ypefyje npeameTHa MaTepuja. Mo Hailem
MULL/bERY, MYNTUNATEPASIHA Criopasymyu U3 oBe 00/1aCTM MasiobpojHM CYy ynpaso U3
pas/iora LITO je TELWKO MOMMPUTU [Ba CYKOO/beHa KOHLeNnTa — TEopujy OCHMBaHa U
Teopujy CTBapHOr ceauiita. MynTunatepanHu cnopasymum W3 HasefeHe 06/1aCTu He
OArosapajy NeruTMMHUM WHTepecMma HauMOHalHUX [py>kaBa W yBeK ce cycpehy ca
HecaBNlaAMBOM MPENpPeKoM Yy BUAY ApXaBHOT cyBepeHuUTeTa. OBO je pasym/byBO jep je
TELLKO OYeKMBaTW Of Heke [p>kaBe fAa Npu3Ha oapeheHO nvue Kao CybjekT npasa
YKOJ/IMKO Ta [p>KaBa, Ha npumep, nma 60jasaH fa 6v npu3Hare npasHOr CYDjeKTUBUTETA
TOM MLy omoryhuno ga 3710ynoTpebn MepoAaBHO Mpaso U TMMe cebu npubasu HEKY
KopucT. Takohe, flernTumaH je MHTepec HaUMOHa/IHMX ApXKaBa [ja Cce 3aliTuTe 0f oracHe

rnojase Nparba HOBLA 11 MOBPe/e npaBa Tpehux nnua (nosepunatla, 3anocneHnx uTa.).

MMocToju BMLWIE HauyMHA Ha Koje ce MOry npesasvhv npasHW Mpo6fieMn Koju
MPOUCTNYY U3 NPEKOTPaHNYHKX KpeTara NPUBPEeLHUX ApyliTasa. Ha npumep, yKOAMKO
61 cBe Ap>xaBe MPOMeHuUsie CBOje MeflyHapo4HO MPWBATHO MPaBO Ha Ha4YuMH [a CBe OHe
npuxsarte UCTY TauyKy Be3uBarba 3a NPWUBPeLHa APYLITBA, OHAA Y Mpakcu 1 He 6u 6una
3HayajHa uMkbeHMUa rae ce CefuiTe HEKOr ApywITBa Hanasu, 360r Tora LTO 6K cBa
JpyLiTBa MMana UCTU TPETMaH y CBUM NpaBHUM cucteMuma. Takohe, Apxase 61 Morne
NpUXBaTUTM MNPU3HaBake MNPUBPELHUX [pYLITaBa OCHOBaHMX Y OW/I0 KOjoj Apyroj
JpxaBu, 6e3 063Mpa Ha KOHKPETHY TauKy Be3uBarba, Y KOM Cryyajy 6 ce MomeHyTu
npo6nemun onet moram nsbehn. [pxase U meflyHapoaHe opraHusaumje Cy y npoLLiocTu
Beh mnokywasane fga pewe npobnem ofpefMBara Tauyke Be3uBarba 3a NpUBpeaHa
[pyLITBa, ann 6e3 BeNMKOr ycrexa.

Y [ocafallrkb0j MpaBHOj MUCTOPWUjU 3a0efieXXeHo je HEeKO/MKO MOKYLlaja ga ce
nyTem MynTuiatepasHUX MehyHapogH/UX crnopasyma perynuvile nutambe npunagHocTu n
npusHarba NpYBPeAHMX ApyluTasa. MefyTum, CBU TV NOKYLLAjW LOXMBENN CY (PUjaCcKo U

NpeasoXXeHe MynTuiaTepaiHe KOHBEHLI,I/Ije HUKafla HUCY HW CTynune Ha cHary. 1o
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Hallem MUWLL/berY, pasnor 3a OBY MOjaBy jeCTe TO LUTO HauUMOHAIHW 3aKOHOLABLUM U
Ja/be TPeTupajy KO/M3MOHe HOPMe Kao CBOjy MCK/bYYMBY 3aKOHOLaBHY HafJIeXHOCT.
Tek ca fa/bUM pa3BojeM Nnpasa YHUje 1 LNPEeHEeM HALIEXHOCTU opraHa EY, gohu he un
[0 CMarbera yTuuaja Koje MelhyHapoLHO NPMBATHO MPaBo ApXKasa Y/iaHnLa Ma Ha nosby
MepofaBHOr npasa 3a NpunagHoCT NpuBpeLHUX ApywiTasa. [lo Taja, Teopuja CTBApPHOT
ceguwTa, npuxsaheHa of, cTpaHe ofpeheHor 6poja 3eMasba, 0fonesahe NokyLajuma EY
[a ce MpvBpefHVUM APYLITBAMA OCHOBaHUM Y APYrMM [pXXaBama YfaHuuama omoryhu
oarosapajyhu cTerneH cnoboje HacTakMBama.

Of, pocajallmbux Mokyllaja fa ce [JOHecy MynTunatepasHe KOHBeHUWje Koje 6u
perynucane nutawa MpPUNagHOCTU W NpU3Hawa NPUBPEAHUX [pYyLiTasa, Bpeau
MOMEHYTU TpU: XallKy KOHBEHLMJY O Yy3ajaMHOM MpU3Hawby MpaBHOr CybjeKTuBUTETA
npuepesHUX ApywTasa, KoHBeHLMjy EBpPOMCKe eKOHOMCKE 3ajefHuLe O Y3ajaMHOM
npu3sHary NpuBpeaHUX apyutasa 1 KOHBEHLMjY 0 HaA/IeXXHOCTU U U3BPLUERY Mpecyaa

y rpahjaHCKUM ¥ NPUBPEAHUM CTBapUMa.

1. XAIIKA KOHBEHIINJA O Y3AJAMHOM INPU3HABY ITPABHOT
CYBJEKTUBUMTETA IIPUBPE/IHUX JIPYILITABA

Y [ocajalWlk0j Mpakcu MocToju camo jefHa Baxeha mehyHapogHa
MynTUnaTepasHa  KOHBEHUMja  KOja  perynuiie nuTawe npusHakba  MnpasBHOT
cybjeKTBMTETA MpaBHMX fiMua. Y nuTawy je EBponcka KOHBEHUMja O MpuUsHawy
npaBHOT CybjeKTMBMTETA MefyHapOAHMX HeBMaguHUX opraHusauuja u3 1986, koja je
cTynuna Ha cHary 1. jaHyapa 1991. roguHe.”*® OBa KoHBeHUMja mpuxsata Teopujy
OCHMBarba Npu ofpefuBarwy NPUNaLHOCTY MeflyHapOLHUX HEBMALUHWNX OpraHu3aLmja.

Y nornefy CAMyHuUX MehyHapOAHWUX MY/MTUMATEPIHUX KOHBEHUWja, Koje 6u
ypehyBasie NuTawe NPUNagHoOCTU NPUBPEAHMX APYLUTaBa U hUXOBO NPU3HaKke y ApYrmM
Jp>aBama, cuTyauuja je Beoma iowa. [lo faHallHer AaHa CauynHeH je Camo TEKCT jefHe
Takee KOHBeHUMje Koja, MehyTVM, HU1je CTyMWa Ha CHary, HATK je n3BecHO fa he nkaga
CTynuTW. Y nuTawy je KoHBeHUMja O y3ajaMHOM MNpW3Hawy MpaBHOr CybjeKTUBUTETA

MPUBPeAHNX [pYWTaBa, CauvibeHa jow 1956. y OKBMpY Xalllke KOH(epeHuuje 3a

23 The European Convention on the Recognition of the Legal Personality of International Non-
governmental Organisations of 24 April 1986, Strasbourg, France, European Treaty Series no. 124, 24.
anpun 1986.
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Mef)yHapoAHO NpuBaTHO NpaBo.”** OBaj TeKCT He CafpXM KpUTepUjyM 3a oapeluBarbe
npunNagHoCcT! NpuBpefHUX fApywTasa. OH camo nponucyje fa CTpaHOo NpUBPeSHO
[PYLITBO MMa NpaBHW CYOjeKTUBUTET Y APYroj Ap>kasu ynaHuuy KoHeeHuuje, Tj. Aa je
Hocu/al, npasa M 06aBe3a Yy TOj Ap>kaBu. Vako He Nokyllasa Aa NoMUpK [Be pasinmumnre
Teopuje O NPUNAZHOCTU NPUBPESHWUX [ApyliTaBa, Beh Ha jefaH YOMWTeH HauuH
[l03B0/baBa MpU3Hamwe CTpaHWUX MPUBPELHUX [pYyLUTaBa Ha TepuTopuju Apyre Apxxase
YnaHWLE, HU TO HKUje 61O [0BO/bAH aprymMeHT Aa KoHBeHLUM)y npuxsatu LOBO/baH 6poj
[p>xaBa Kako 61 oHa CTynuna Ha cHary. Haume, [0 faHaluwer faHa, KoHBeHuujy cy
paTugukoBasne camo Tpu Apxase (benrunja, XonaHauja n ®paHuycka) of yKynHo 77
ynaHuLa Xallke KOH(epeHUMje 3a MefjyHapogHO npuBaTHO npaso.”® Kako je y
mehyBpemeHy nocTa/io jacHo fa he nuTarwbe NPUNagZHOCTM MPUBPELHUX ApYLUTaBa
moparu fa Oyae perynucaHo fetasbHuje npasoM EY (wrto npowsnasn u u3 nocrtojehe
cyacke npakce Cypa EY), sBenmka je BepoBaTHoha fa KoHBeHUuja HWKaja Hehe HU

CTYNUTW Ha CHary.

2. KOHBEHIIUJA EBPOIICKE EKOHOMCKE 3AJEJHUIIE O Y3AJAMHOM
HPU3HABY IIPUBPEJHUX JIPYLLITABA

UnaH 220 Yrosopa 0 0OCHMBawYy EBpOICKe eKOHOMCKE 3ajefiHULLe MPONMUCKBAO je,
n3Mehy ocTanor, Aa cy ApxXase ynaHuie y 06asesu fa nperosapajy, y Mepu y Kojoj je 1o
noTpebHo U ca umbeM 06e3behmBara S0OPOOMTY CBOjUM ApXaB/baHWMa, O y3ajaMHOM
Npu3Hamwy NPUBPeLHMX ApyliTaBa Y CMUCAY YnaHa 58 cTaB 2 YroBopa, O O4YyBawy
npaBHOI CybjeKTMBUTETA MPUBPELHOr APYLITBA Yy CAyyajy MPOMEHe PerncTpoBaHOr
cefvLUTa M3 jeflHe ApXaBe Yy Apyry, u 0 MoryhHOCTMMa chnajara NpUBPeSHUX ApyLUTaBa
Ha Koja ce MpuUMewyjy HauMoHa/Ha npasa pas/MuMTUX [pXasa 4naHuua. Ha ocHoBy
0BOra YnaHa, NPBOOUTHe Ap>kaBe usaHuule EBpOMNcke eKOHOMCKe 3ajefjHuLe noTnucase
cy, 1968. y Bpuceny, KoHBEHLMjy O y3ajaMHOM MpuU3Hatby MPUBPEAHUX ApyLTasa,**® a
paTudukoBase cy je Hemauka, ®PpaHuycka, benruja, Utanuja n Jlykcembypr. Vgeja Koja
je cTajana n3a KoHBeHUuje 6una je Ta [a Ce perynncareM nutarwa npusHama CTpaHnx

NPUBPeAHNX [ApYyllTaBa Ha TepuTOpMju Tafallite EBpPOMCKe eKOHOMCKe 3ajegHulie

214 Convention Concerning the Recognition of the Legal Personality Of Foreign Companies, Associations
And Institutions, 1. jyH 1956.

215 Bup, http.//www.hcch.net/index_en.php?act=conventions.status&cid=36, 3. jaHyap 2015.

216 Convention on the Mutual Recognition of Companies and Bodies Corporate, Bulletin of the European
Communities, Supplement 2/69, 29. (ebpyap 1968.
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eVMUHWLLY Npenpeke pasBojy jeAuHCTBEHOT TPxULWTA.”!’ KOHBEHLM]a je CafpXUHCKM
Tpebano ga 6yae Kopak Hanpen Ka MOMUpewy [Bejy CYnpoTCTaB/beHMX Teopuja o
MPUNaAHOCTY NPUBPEAHMX APYLLTABA.

KoHBeHUuja je y unany 1 npeasuhana cnegehe:

1. Ilpuspeona Opywmea epahauckoe u npuepeonoe npaea, YKmywyjyvhu
3a0pYHCHA OPYUWMBA, OCHOBAHA Y CKIAJY ca NPABOM Opxcase YlaHuye Koje um
npusHaje npaeHu cybOjekmusumem U uuja ce CMAMYmMapHa pecucmposeana
ceduwma Hanaze Ha mepumopuju Ha kojoj ce Komsemyuja npumersyje, ouhe

«218
npusHama Kao npaeosa/band.

CrtaB 2 ucrora unaHa npusHaje v npasHW CYOjeKTUBUTET OHUM MPaBHUM NULLMMA
Koja HuCy (opMupaHa Kao npuBpesHa ApYwWTBa, ann ce 6ase fAenatHowhy pau
CTuLama JoouTtu.

AHanM3oM 0Ba [Ba YnaHa, Hamsrneq ce YnHu ga KoHBeHUMja npuxsarta Teopujy
OCHMBara Kao npasuio. Mehytum, unaHoBu Koju crege (3 M 4) HecymbUBO
orpaHuyaBajy TO MpaBWI0 jep MPONUCYjy Aa [LpXKaBe 4naHuue umajy npaso fa He
npuMeHe KoHBeHUMjy Ha 6W10 Koje NPMBPEAHO APYLITBO, OAHOCHO NPaBHO /vLe Koje
06aB/ba ieNlaTHOCT pagm CTULaba A0OMTH, YKONIMKO Ce HEeroBo CTBAPHO CeAULLITE Hanasm
n3BaH Teputopuje Ha Kojoj ce KOHBeHUMja npuMerbyje, a TO /INLE HEMA HUKaKBYy
CTBapHy Be3y ca TOM TepuTopujom. majyhv y BULY HaBefeHe YfaHoBe, 40nas3n ce A0
3ak/bydka ga KoHeeHuwMja nonasn of KombuHaumje ABajy Kputepujyma 3a ofpehvBare
NMpUMNasHOCTV MPYBPEAHMX APYLUTaBa, LITO BeoMa mofceha Ha Teopuje pas/nKoBawa U
npeosnafuearka. CXo4HO TOMe, y Be3n ca nNpegHocTUMa M MaHama KoHBeHUMje, BaXu
MCTO OHO LUTO je Beh peyeHo NoBoJOM 06e HasedeHe Teopuje.”?

HakoH BWLLUECTPYKMX WM3MEHa OCHMBAYKUX YroBOopa EBPOMCKMX 3ajegHuua u
EBponcke yHuje, npumeHa KoHBeHUuje mocTasia je CyBWLUHA, Te MaKo HWKaga Huje
3BaHWYHO CTaB/beHa BaH MpaBHe CHare, OHa Ce Yy MNpakCu fpXasa uYnaHuua BULLE He
npumvetbyje. KoHBeHuUMja 13 1968. octahe HeCyMHbNBO MPTBO C/I0BO Ha manvpy, anv he
ocTatu 3anamheHa Kao jefMHW flerucnatMBHY MOAYXBAT KOjU Ce TULA0 MepofaBHOr

npa.a 3a NpuBpeaHa ApyLwTBa. KoHBeHLWja je y NpaBHOj TEOPUjU 03HAYEHa Kao Heycreo

27 5 Rammeloo, str. 35.

218 Convention on the Mutual Recognition of Companies and Bodies Corporate, op. cit., 4naH 1, npesog,
ayTopa ca eHr/1eckor jesvka.

2% Byp. Opervak 3.2, Mnasa 1, [leo npsu 0BOr paja.
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KOMNPOMUC, Y CMUC/Y [a Huje ycnesa Aa NpemMocTu pasnnke n3mehy Teopuje CTBapHOT
ceavLLTe 1 Teopuje ocHuBara.?2’ Tpeba 1nak NMaTn y BUAY YnkeHuLYy Aa ce EBponcka
eKOHOMCKa 3ajefHuLa y TO Bpeme cacTojasia Of, CamoO LLUeCT ApXasa, 0f KOojux je meT
3aroBapasio Teopujy CTBapHOTr cefuwTa, a Xo/aHAMja, Kao jefuHa [ApXkaBa Koja je
npuMerrBaia TEOPWUjy OCHMBaHA, HUje patudukoBana KoHBeHUMjy ynpaso 3601

60jasHu Aa he TUMe NPUXBaTUTY Teopujy CTBApHOT ceaniuTa.??!

3. KOHBEHIIUJA O HA/VIEZKHOCTHU U U3BPLHIEBKY IPECYA Y
I'PABAHCKHUM U IIPUBPEJHUM CTBAPUMA

KOoHBeHUMja 0 HaZIEXXHOCTU U U3BPLLEHY Npecyaa y rpahaHCcKum v NpUBpeaHUM
cTBapuMa’?? foHeTa je 27. jaHyapa 1968. y bpuceny u no MecTy CBOT ycBajarba HOCH
He3BaHW4aH HasuB ,.bpucencka koHeeHUMja“. Lin/b HeHor [oHoLlewa 610 je jayarbe
JeOVHCTBEHOr TpXMLTa Tafallwe EBponcke eKOHOMCKe 3ajefHuULEe W TO MO OCHOBY
ynaHa 220 YroBopa 0 OCHMBawbYy EBpOMCcke eKOHOMCKe 3ajefiHuLe, Koju je 06aBe3nBao
[p>XaBe ufaHuLe [a nperosapajy O nuTawy MnpusHaka npecyga y rpahaHckum u
npuBpeLHVM CTBapMMa.

Ocum WwTO npeasufha ycroBe 3a MpuU3Hawe W U3BPLUEHE Mpecyda y ApYyrum
Jp>xaBama uynaHuuama, KoHBeHLUMja cafpXu n HOpMe O MehyHapoAHOj HaL1eXHOCTH.
Tako ufaH 2 nponucyje fa nuiua Koja umajy npebusBanvite y ApXasu ynaHuuu, 6es
063Mpa Ha [pXXaB/baHCTBO, MOry OWUTU Ty)eHa Npej CyaoBMMa Te [JpxxaBse, Mof
YC/I0BMMA U Ha HAYMH Kako je To nponucaHo KoHeeHUMjoM. V3 HaBefeHOr unaHa 2 He
MOXe Ce 3aK/byunTy fa ce KOoHBeHLMja MOXe AMPEKTHO MPUMEHUTU U Ha NpasBHa nua,
360r TOra LUTO je nuTare HUXOBOr MpebuBasMLLTa COPHO, NMOocebHO nMajyhn y Bugy
Hecknaf u3mehy Teopuje OCHMBawa W Teopuje CTBapHOr ceauwta. Ha 0BO nuTawe
OAroBOp AeNMMUYHO MOKYLIaBa Aa fa yiaH 53 KoHseHumje, Koju npesasuha aa he ce L,y
CBpPXY NMpumMeHe KOHBeHUMje, CeauLLTe NPUBPEeAHOT APYLITBA W APYror NpaBHOT fnua
WM 3ajefHuLe (PU3NYKMX UK NPaBHUX INLA, TPETUPaTU Kao HMXOBO MpebuBanLuTe.
Wnak, y cBpxy oppehuBarma TOr cefuwTa, cyh he npumeHuTV CBOja npasuna

Mef)yHapoAHOT npuBaTHor npasa“.’?

220 3. Borg-Barthet (2012), cTp.108.

! Ibid.

222 Convention on jurisdiction and the enforcement of judgments in civil and commercial matters,
27.01.1968. rogvHe.

23 Ibid, unan 53, Npesog ayTopa.
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3 oBora ce moxe 3akbyunTti fa KoHseHumja cykob n3mMehy Teopuje OCHMBaHa
W Teopuje CTBAPHOT CeAuLLITA AVKe Ha HIBO MefyHapoaHe HaanexHocTh, 2 3aTo wTo he
HaLMOHa/IHN CYZ0BU MPUMEHOM 4naHa 53 MpvMeHUTU CBOja npasuia MefyHapogHOT
npmsaTHor npasa, WTo he y BehuHw cnyyajeBa OUTW y CTBapu lex fori. Y HEKUM
cnydvajesnma 1o he 3a mocrefuuy Umaru nojasy MoO3WTUBHOT WM HeraTUBHOI CyKo6a
HagNeXxHocTn. Ha npumep, YKO/MKO je HEKO MNPUBPELHO [PYLUTBO OCHOBaHO Ha
TepuTopuju  LpXKaBe KOja MpuxBata KpUTEPUjyM OCHMBawa 3a ofpehuBare
MPUMNaZHOCTA, a CTBApPHO CeAuLLTE Hanasu My Ce Ha TepuTopuju Apyre Ap>KaBe Koja
npuxsara Teopujy CTBapHOr ceauiuTa, goroguhe ce cutyaumja y Kojoj he ce cynosu obe
[p>KaBe MpornacuTyi HafneXHUM, CXOLHO HaBefeHOM unaHy 53. Takohe, yKonvKo je
npuBpeLHO APYLUTBO OCHOBaHO Y ApXaBu Koja NpuixeaTa TeOpuWjy CTBapHOr CeamLuTa, a
CTBapHO CeAuLLTe TOT APYLUTBA Hasasn ce Ha TEPUTOPUjM Spyre Ap>KaBe Koja npuxsara
Teopujy OCHUBaHa, nocneguua he 6UTK TO LITO CYA HU jeflHe HWU [pyre Ap>kaBe Hehe

OUTW HaZNeXaH Aa OANydYyje 0 NMUTatkbKMa Koja Cy perynncaHa KoHBeHLMjoMm.

24 5 Rammeloo, str. 39.
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Heo npyru
HNPUNTAJHOCT NPUBPEJHUX JIPYIHITABA KAO EJIEMEHT
CJIOBOJE HACTAIbUBAIHA Y ITIPABY EBPOIICKE YHUJE

I'naBal

CJOBOJA HACTAIbUBAIHA Y ITIPABY EBPOIICKE YHUJE

Ogf csor ocHuBara EBporicka 3ajefHuua (notom EBponcka yHuja) paguna je Ha
TOMe [a CTBOPM NPOCTOP Y KOjeM Hehe MOCTojaTu YHyTpallbe rpaHule v y Kojem he

MehyTtum, go
[aHallmer [aHa >ke/beHa €nobofa KpeTawa Huje y MOTMYHOCTU OCTBapeHa, MocebHo y

6UTV rapaHTOBaHa cno6oJa KpeTawa uua, Kanutana, pobe u ycnyra.??

nornesy cnobofe Kpetawa MpuBpefHUX fApywTasa. Wako je nonvtuka EY Ta fa
npuBpesHUM [pyliTBUMa Tpeba oMmoryhutu ga cBojy NpuBpesHy LenaTHOCT 06aB/bajy
6uno rae Ha Teputopuju EY, 360r pasnmuntux npasHUX CUCTeMa Apxasa YnaHuua EY
OCHMBau¥ NPMBPeSHMX ApYLUTaBa MMajy Ha pacnosiarawy 28 3akoHozaBcTasa no Kojuma
MOry OCHOBaTV CBOje ApYLUTBO.

Kao jenHy ofi 0CHOBHMX cno60ja NoTpebHMX 3a 0CTBapUBarbe Hadena cnoboLHor
KpeTawa inua, Kanutana, pobe u ycnyra Ha Teputopuju EY, Yrosop 0 yHKUMOHUCAKY
EBponcke yHuje (Y favbem TekcTy: Y®PEY) rapaHTtyje cnobogy Hactawusamwa (freedom
of establishment). NpuBpeAHa ApyWTBa OCHOBaHa Ha Teputopuju EY wnn ymnje ce
CTBApHO ceauLUTe Hanasu y EY yxusana cy cnobofy HacTamwMBarba joll 0f CTynarba Ha
CHary Yroeopa 0 OCHuBawy EBponcke ekoHoMcke 3ajegHule (PvMcKor yrosopa; Y
farbem TekcTy: YOEES3) 1. jaHyapa 1958. rognHe®®. O6um cnoboge HacTamMBarba je,
MehyTuM, 0CTao cropaH Yy nornesy npuepefHUX apywitaBa. Taj 06uM je, y HefoCTaTKy
ogrosapajyhmx ogpefaba npasa EY, nokywao ga ytepan Cyn EY foHoLleweMm HU3a
npecyfa y npeLMeTHOj maTepuju. Y cBuMm TuUM ofnykama Cypa, obum cno6oge

HaCTakbMBakba 3a MpuBpeaHa ApywiTBa 3aBUCU AWPEKTHO O TMPUMEHE TEOpI/Ija 0

2% Bug. Treaty establishing the European Economic Community, 25. mapt 1957, unaH 2 u 3,
http.//europa.ew/legislation _summaries/institutional_affairs/treaties/treaties_eec_en.htm, 4. jaHyap 2015, y
Jarbem TekcTy: YOEE3 (oBa ckpaheHuua he 6uTy ynoTpe6/baBaHa U 3a CBe M3MeEHe OBOra yrosopa Ao
2>2’6rosopa 0 (hyHKUMOHUCawy EBponcke yHuje — Bug,. ycHoTy 231 0BOr paja).

Ibid.
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MPUMNAaZHOCTA MPUBPESHUX [pYyLITaBa, Tj. Of Teopuje OCHMBawba M Teopuje CTBapHOT
ceauLLTa, 0 YeMy he KacHUje 61T peun y 0BoM pagy.”?’

Cnobofja HacTarMBara YCTaHOB/LEHA je 0ApefboM unaHa 49 YDEY?® koja Ha
OMWITX HauMH 3abparyje YycrocTaB/babe OWM0 KakBUX OrpaHuyera cnoboge
HacTarVBatba [pXKaB/baHa jefHe ApXaBe uYfaHWue Ha Teputopuju [Lpyre [Ap>Kase
YnaHuLe, Tj. YCNOCTaB/bare PasIMYUTUX YC/IOBA 3a CTpaHe ApXaB/baHe Y OAHOCY Ha
fomahe [p>aB/baHe ApXaBe y KO0joj ce ocTBapyje cnoboja HacTawMBawa. Cnoboga
HacTawuBarwa, y cMucny YOPEY, 3Haum npaBo fmua fa yhe Ha TepuTopujy Lp>Kase
ynaHnue EY u y w0j ce HactaHW ca uwbem o06aB/barba OfpeheHnX eKOHOMCKUX
akTUBHOCTU.”*® OBO MPaBO MPU3HATO je Kako (M3MUKIUM MNLMMA KOja Cy ApXKaBrbaHu
JpxaBa ynaHuua EY, Tako v npasHUM nuuMMa Koja MMajy npunagHoOCT TUX ApXKasa.
Mof npaBHWM SMUMMa CMaTPajy ce ,,NpUBpeAHa APYLLUTBA KOja Cy OCHOBaHa Yy CKagy ca
nponucuma jefHe [pXase uY/aHuLe W Koja UMajy PeructpoBaHO CefuluTe, [fiaBHY
ynpaBy WM MeCTO MpeTexHor ob6as/barba AenaTHOCTU  YHyTap )/Hl/lje“.230 MoA
npuBpeSHVYM pylITBMMA NOApasymeBajy ce ,,NMPUBPELHA APYLUTBA KOHCTUTYMCaHa Mo
OCHOBY rpahaHCKor Uiv NPUBPELHOT Npasa, YK/byUyjyhu 1 3afpyKHa ApyLiTea v apyra
npaBHa /LA jaBHOT WM NPUBATHOT Mpasa, OCMM OHKX KOja He MOCNyjy pagu CTuuamba
fo6utn !

3a noTpebe oBOr paja NMocebHO je 3aHMM/LUB Pas/or HacTaHka YnaHa 50 (cTas 2
Tauka r)) Y®PEY, koju nponucyje ga Esponcku napnameHT, CaseT u Komucuja
ycknahyjy, y Mepu y Kojoj je noTpebHO, 3alTUTHE MexaHW3Me KOje ApXKaBe uyfiaHuLe
3axTeBajy 0f MpWBPeAHVUX ApyluTaBa pafu 3awWTWTe WMHTepeca 4naHoBa [pYLITBa U

OpYrux, Kako 6u Te 3aWTUTHE MexaHn3me usjegHaunne y uenoj EY. OBaj unaH yHer je

227 Byup. Opervke 1-13, Mnasa 11, [leo Apyryi oBor paja.

228 Treaty on the Functioning of the European Union, y garbem TekcTy: Y ®EY. XpOHOMOLIKMW, OCHNBAYKM
yrosopu EY cy 6unm cnegehun: Treaty establishing the European Economic Community (EEC), 3akibyyeH
25. mapTa 1957, ctynuo Ha cHary 1. jaHyapa 1958, cnyx6eHo Heob6jaBrbeH; Merger Treaty, 3ak/byyeH 8.
anpuna 1965, ctynuo Ha cHary 1. jyna 1967, OJ 152 og 13. jyna. 1967; Single European Act, 3aK/byuyeH
28. thebpyapa 1986, cTynumo Ha cHary 1. jyna 1987, OJ L 169 op 29. jyHa 1987; Treaty on European Union
(Maastricht Treaty), 3akbyyeH 7. ebpyapa 1992, ctynuno Ha cHary 1. HoBem6pa 1993, OJ C 191 op 29.
jyna 1992; Treaty of Amsterdam, 3ak/byueH 2. okTo6pa 1997, cTynuo Ha cHary 1. maja 1999, OJ C 340 og,
10. HoBembpa 1997; Treaty of Nice, 3ak/byuyeH 26. hebpyapa 2001, ctynuo Ha cHary 1. ¢ebpyapa 2003, OJ
C 80 opg 10. mapta 2001; Treaty of Lisbon (Treaty on the Functioning of the European Union), 3ak/by4eH
13. geuembpa 2007, cTynuo Ha cHary 1. aetem6pa 2009, OJ C 306 og 17. getiem6pa 2007.

29 papoBaH BykaauHosuh, IIpaso Eeponcke ynuje, YeTBPTO U3MEHEHO U [OMYHEHO U3dare, LieHTap 3a
npaBo EBponcke yHuje lMpaBHor dakynteTa y Kparyjesuy un KaHuenapuja Cpbuje u LlpHe ope 3a
npuapy>xuneare EBponckoj yHuju, Kparyjesau, 2006, ctp. 351.

20 UnaH 54. YOEY.

= Ibid
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jow y YOEE3%2 Ha uHcucTuMparbe (paHLycke Bnage, Koja je >kenena fa ce 3alTUTL Of
HaBasie MPUBPEAHUX ApyliTaBa OCHOBaHMX Y APYrUM Ap)KaBama 4naHuuama Koje cy
UMaile HWKW CTaHfapf MpaBHe 3allTWTe, Kao LUTO je Yy TO BPeMe Hapouuto 6una
XonaHguja, y cmucny aa he npvepefHa ApywiTea ca ceguiteM y dpaHLycKoj nsabpartu
XonaHAunjy Kao Ap)XKaBy CBOra OCHMBawa W MoToM Yy ®PpaHLyCKOj OCHOBaTW CBOje
NMPeLCTaBHULITBO WM OrpaHak, U Ha Taj Ha4uMH UCKOPUCTUTU MPUBWUIIETUje Koje npyxa
xonaHfcko npaso.”®® Crora je HasegeHa ofpeada YOEE3 yHeTa ca Hamepom fa no
CBaKY LieHy crpeuu ,, Aenasepusaumjy Esponcke sajegHuue.**

Cnoboau HacTawMBamwa Kao (hyHAameHTasnHoj cnobosm npasa EY noceeheH je
Lleo jeaaH ofeak YOEY:

,,Odemax 2

CJIOFONJA HACTAFhHBARA

Ynan 49

YV oxeupy oodpedaba nasedenux y damem mekcmy, 3a0parbeHa Cy 02paHUyerba

c10b00e HACMAUBARA OPIHCABHLAHA jeOHe Opicase YlaHuye HA Mepumopuju

dpyee Opxcase ynanuye. 08a 3a0pana 0OHOCU ce U HA OSPAHUYEHA OCHUBAA

npeoCcmasHuUmasd, 02paHaKa Ui 3a6UCHUX OpYUMasa 00 CMpaHe OpiHcae/baHa

Ouno Koje Opocage unaHuye ca ceouwimem Ha mepumopuju Ouno Koje opoascase

unanuye.

Cnobooa ocHusara yKmyyyje npaso Ha 3anouurbarbe U 00asmarse 0elamHocmu

KAO camo3anocieHo auye, me u npaso OCHUBARA U YNpA8barba npedyzehuma,

HAPOYUMO NPUBPEOHUM OPVIUMBUMA UTU upmama y cmucay uiana 54 cmas 2,

N0 YCI08UMA NPONUCAHUM 3AKOHOM 34 OPHCABBAHE OpHCaABe 20e e OCHUBAMbE

8pullL, y CKIady ca o0pedbama noenasmsa 0 Kanumaiy.

Ynan 50

1. Paou ocmeapusaiwa cr0600e Hacmamwuéara y noeiedy oopehene
oenamuocmu, Esponcku napramenm u Casem, 00ayuyjyhu y cknady ca peooenum
3aKOHOOABHUM NOCMYNKOM U HAKOH casemosara ca Exonomcko-coyujannum

KOMUmMemom, 00Hoce oupekmuse.

22 By, unaH 54 cTas 3 Tauka r) YOEES.
3 3. Borg-Barthet (2012), cTp. 79.
24 1bid., cTp. 80.
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2. Egponcku napramenm, Cagem u Komucuja epuie nocioge Koju cy um nogepenu
npema npemxo0HuUM 00peddama, HapoOuUUmo Ha HAYUH Od:

(@) no npasuny dajy npedHocm OeIamHOCMUMA Y Kojuma ciobooa Hacmarusara
SHAYAJHO OONPUHOCU PA3BOJY NPOU3BOOILE U MP20BUHE;

(6) 0be36ehyjy mecny capaorwy usmely HAONENHCHUX Opeana OpHcasa HIAHUYA
KaKo Ou ce yno3Hamu ca KOHKPEmHUM CMarbem y pasiutiumum 0elamHocmuma y
Yuuju,

(8) yKkuoajy ynpaewe nocmynke u npakce, Koju npousnaze u3 oomahee
3aKOHO0ABCMBA UMY U3 NPEMXOOHO 3AKWBYHEeHUX chnopasyma usmely opoicasa
unanuya, uYuje Ou  3a0poicasarbe  NPeOCMAsHANO  NPenpeky  cloboou
HaCMarueara,

(2) 0be3behyjy oa paonuyu jeone Opoicage wiaHuye, 3anOCIeHU HA MePUMopuju
opyee Opaicage uaanuye, Moy OCIMamu Ha eHoj mepumopuju paou 3anoyurbarea
0eamHoCmu Kao camo3anociena auyd, ako UCnyrbasajy yciose Koje ou mopanu
da ucnyHe 0oa y my Opaicagy yiaze y mpeHymky Kaod cy Hamepasait 0a 3anoymy
my oelamuocm,

(0) omoeyhasajy Opoicaswanuny jeone Opoicage uiaunuye 0d cmuye u KOPUCMU
3emmuwime u oojexme KOju ce Hanase Ha mepumopuju opyze Opocage
unanuye, y Mepu y Kojoj mo Huje y cynpomHocmu ca Hadenuma u3s uiana 39 cmas
2,.

(h) nocmeneno yxuoajy ocpanuuerba ciob6ooe HACMARUBAILA Y C8AKO] ZPAHU
pasmampane 0eiamuocmu, y noaiedy ycioed 3d OCHUBAFE NPedCmAasHUUMAsd,
02PAHAKa UMY 3ABUCHUX OPYWMABA HA MepUmopuju opacase uiaHuye, Kao u y
noenedy ycioea Kojuma ce ypelyje oonazax ocodmsa uz MamuyHoz npuspeoHoe
opywmea Ha  pykogooeha unu  Had30pHA ~ paoHa  Mecma Yy mMuMm
npeoCcmasHUUMEUMA, 0SPAHYUMA UTU 3A6UCHUM OPYULIMEUMA,

(e) ycknahyjy, y mepu y Kojoj je nompeOno, 3aumumue Mexanusme Koje, paou
sawmume uHmMepeca Yianosa Opyuwmed u Opyaux, opaicase wianuye 3axmesajy 00
npUpeoHUx Opywmaea um upmu y cmucty uiana 54 cmaeg 2, xako ou ce mu
3AUIMUMHU MEXAHUMU U3JeOHauuIu y yenoj Yuuju,

(orc) ymephyjy Oa ycrnose ochusara He Hapyuwiasajy nomohu xoje 000emyjy

Opoicase unanuye.
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Ynan 51

O0pedbe 0602 noznasma y oopelienoj Opxcasu 4ianuyu He NpuUMeryjy ce Ha
deramuHocmu Koje ¢y y moj opacasu nogesane, Makap u nOBpemMeHo, ca epuierbem
Jjasnux osnawhersa.

Eeponcku napramenm u Cagem, y ckiady ca pedoGHUM 3AKOHOOAGHUM
NOCMYNKOM, MO2Y 0a 00Jy4e 0a ce 00pedbe U3z 0602 NO2NA6bd HE NPUMERY]Y HA

o0opehene oenammocmu.

Ynan 52

1. Odpedbe o060z nocnasmsa u mepe npedyseme HA OCHOBY FUX He YMuuy Ha
npumeny oopeoaba 3aKoHa u Opyeux nponuca xojuma ce npeosuha nocebam
Mpemman CmpaHux OpiHcasbaHa U3 pasznoza jaeHe noaumuke, jagre 6e3oeonocmu
U jagroe 30paesna.

2. Eeponcku napaamenm u Cagem, y ckiady ca peooSHUM 3AKOHOOABHUM

NOCMYNKOM, OOHOCE Oupekmuse paou yCkaahueara mux oopedada.

Ynan 53

1. la 6u ce camosanocienum aUYuMa OJAKWIAL0 3aNOYUrbarbe U 00asmbare
Odenamunocmu, Esponcku napramenm u Casem, y cKiady ca pedoGHUM
3aKOHOOABHUM NOCMYNKOM, OOHOCe OupeKmuee O YV3ajaMHOM HNPUSHABAY
ounioma, c8e0oyYaHcmasa u Opyeux 00Kasa 0 QopMaiHum Keamuguxkayujama,
Kao u o yckiahusarwy o0opedaba 3aKoHA U Opyeux HNponuca y opricasama
unaHuyama Koje ce O0OHOCe HA 3anoyurarbe U 00avarbe 0elamHoCmu
Camo3anoCcieHux ayd.

2. KoO meouyunckux, mwuma CpooOHUx u Gapmayeymckux 3aHuMarbd, NOCMeneHo
VKUOAre 02panuyersa 3a6uci 00 YCKIahueara ycioea 3a mUX080 00a6mbarbe y

pasauvumum dpofcaeama yaarnuyama.

Ynan 54

Ilpema npuspednum Opywmeuma OCHOBAHUM YV CKIAODY CA 3AKOHOM Opicase
unaHuye U Koja umMajy pesucmposaro ceouwime, 2lA6HY YAPA8Y Ul Mecmo
npemedcHoz 0basmara Oeramuocmu y YHuju nocmyna ce, 3a cépxe 0802
no21aensd, HA UCMU HAYUH KAO Npema QUIUYKUM JTUYUMA KOJad CY OpHCABbAHU

Opoicasa wianuya.
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Ilpuspeona opywmea cy npuepeona Opyumea OCHOBAHA Y CKAAOY ca epahiancKum
UYL NPUBPEOHUM NPABOM, YKbYUYjyiu u 3a0pyee u Opyea npaseHa auya jagHoe uu

npUeamMHo2 npaesa, u3y3es HenpPopUMHUX.

Ynawu 55

Jlpotcase unanuye Opaicasbanuma opyaux 0parcasa Yianuya 0ajy ucmu mpemman
KAo C80juM OpaHcasmanuma y nociedy yuewha y Kanumany NpuepeoHux
opywmasa umu Qupmu y cmucay uwiana 54, He 0oeodehu y numarbe npumeHy

opyeux odpedaba yeosopa. «235

Mpema NpaBHOj Teopuju, cno6oda HacTamwMBarba Ce MOXe fB0jako TymaunTu.*®
Ca jenHe cTpaHe, OHa 06yxBaTa MpaBo Ha NPUMapHO HacTawVBarbe Koje 06yxBarta npaso
OCHMBarba ¥ ynpas/batba NPUBPELHUM LPYLITBMMA, MOL UCTUM YC/I0BMMA NpeaBuhieHnM
3a gomahe [pXaB/baHe ApXaBe Yy KOjoj Ce ApYyLUTBA OCHWMBAjy, OLHOCHO 00aBsbajy
fenatHocT. OBo npaBo Takohe obyxeaTa U MOryhHOCT MpemeLUTara CTBapHOT ceaumLiTa
n3 jefHe Ap>kase y gpyry. Ca pgpyre cTpaHe, MpaBO Ha CeKyHAAapHO HacCTambuBarbe
06yxBaTa OCHMBarbe ApyLuTaBa-Khepy (NpeacTaBHULLITABa, OrpaHaka, unjana n Apyrux
06/11Ka MOCMOBHUX jefMHWUUA) Y ApYyroj ApXasu unaHuuw. lMopen Tora, obyxsarta u
MOryhHOCT ApywTBa Aa y APYroj Ap>KaBW OCHYje HOBO ApYLUTBO, HacTae/bajyhv npu
TOMe f[a NoCToju Yy MaTU4HOj ApxaBwu. JIMHMja pasrpaHuuera u3Mehy npasa Ha
MPUMapHO 1 MNpaBa Ha CEKYHAAapHO HacTawVBakbe HUje YBeK HajjacHuja, a nocrana je

HapOUMTO CrOPHa HaKoOH Mpecyae y npeameTy Centros™’

, TO jecT mMoryhHocT fa ce
OCHyje oapeheHa hopma 3aBUCHOT JPYLUTBA Y APYroj Ap>KaBu (CEKYHAAPHO HAaCTaHEeHe)
y CUTYaUMji Kaga MecTo MpUMapHOr HacTarbera MPakTUYHO He nocToju®>e. MehyTum,
oBa Mnojena je HakoH npecyde Yy npeamery Uberseering®® nocTana NpaKTUYHO
npenesaHTHa, jep je Cyp CTao Ha CTaHOBULLTE Ja 3a MOCTOjatbe CeKYHAAPHOT HacTarbera
HWje NOTPe6HO Aa NCTOBPEMEHO MOCTOjU N MPUMAaPHO HACTaHEHbE.

Pa3nuka nsmehy npyMapHOr 1 CeKyHAapHOr HacTakMBama Ornesa ce y Tome LTo
KOZ, MpVMapHOr HacTakwMBarka — OCUM Kafa Ce OCHMBA HOBO APYLITBO — [0/fasu o

NnpeKorpaHn4Hor I'IDEMELIJTaja CTBapHOr ceaniuTa, AOK KOA4 CEKYHAAPHOI HaCTakMBaha

2 Opemak 2 (MpaBo Ha HacTakbUBae) YPEY, NpeBoy ayTopa ca eHr/IeCKOr je3nka.

25 Mupko Bacubesuh, Byk Pagosuh, TatjaHa Jespemosuh MeTposuh, Komnamujcko npaso Eeponcke
yuuje, NpaBHY hakynTeT YHuBep3uTeTa y beorpagy, beorpag 2012, ctp. 49.

27 Byup. Opervak 4, Mnasa I, [leo Apyrv OBOT paja.

28 M. Bacurbesuh et al, cTp. 50.

2 By Opervak 5, Mnasa I, [leo apyrv oBor paga.
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npUBpeSHO APYLUTBO Y APYroj ApXKaBu YnaHULM OCHMBA CBOje 3aBMCHO APYLUTBO Y BUAY
MpeacTaBHULITBA, OrpaHka, (uanjane u cinmyHo. Kako MprMapHO HacTawMBare ca
Co60M MOoB/AYM U MPOMEHY CTBApPHOT CefuLlTa, NPWBPEAHA APYLUTBA Y MPaKCU PETKO
KOpWCTe NpasBo MPYMApPHOr HacTawMBara, NOCeOHO uMajyhn y BUAY fa Heke Apxxase
ynaHuLe, Kao WTo cy Hemauka u AycTpuja, 3abparyjy NpoMeHy CTBapHOr CeauLuTta
apywtsa.?’’ Ctora cy y npakcu uewhe cuTyauvje y KojUMa MpuvBpeaHa ApYLITBa
OCHMBarbeM CBOjUX NPeACTaBHULLTAaBA, OrpaHaka wumv qunvjana cene cBOjy NPUBPELHY
[enaTHOCT Ha TepUTOPUjY Spyre ApXKaBe YnaHuLe.

Y HepocTatky ogrosapajyher n3sopa cekyHgapHor rnpasa EY, unaHosu 49 n 54
YOEY jeaunHe cy ofipenbe n3 Kojux ce Mory LprneTun npasa 3a nNpvepejHa ApyLUTBa Koja
06aBsbajy fenaTtHOCT Ha TepuTopmju EY. OBe ogpen6e cy, MehyTum, HauenHe npupoge v
He perynuily nutarba npusHarba NpuBpeSHUX SpyLUTasa, NPeKorpaHUYyHNX cnajarba um
nak NnpeKorpaHuyHe NpoMeHe cefuLUTa. Y nepuosy o HEKONIMKO [eLleHunja Nno OCHMBakY
EE3, HaBefeHe ofpefbe YroBopa HWUCY TymMayeHe Ha HayuuH Koju 6u omoryhumo
HenocpezaH 1360p MepoLaBHOr Mpasa 3a NPUBPeLHa APYLUTBA, Mpe cBera 360r Heycnexa
KoHBeHumje n3 1968. roguHe.?*! To je 3a nocneauLly MMano 3acToj Kako y MO3UTUBHO],
TaKO W Yy HeratMBHOj XapMOHW3aumju HOpMM MefyHapOAHOr NPMBPELHOr Mpasa 3a
npuBpesHa ApYLUTBA.

Cnoboja HacTarmbMBama je jefaH Of LeHTpanHMX CTyboBa Ha KOjuMa noymsa
EY.?*? Ta cno6oga je of NPecyaHOr 3Hauaja 3a yknararbe npenpeka Koje HaLyoHaHe
rpaHvLe 1 3akoHogaBcTBa Hamehy crobofHOM KpeTawy pobe, ycnyra u Kanutana.
Mpaso EY, mehytum, He ogpehyje koje ycnose Tpeba fa UCNyHU HEKU CYDjeKT fa obu
MMao CTaTyc NpaBHOr Mua, a TMMe 1 MOTyhHOCT Y)XXuBarba Cloboje HacTawunBarba, Beh
TO NUTarbe MpenyLuTa gpXxasama ynaHnuama EY, Ha UCTU HauYMH Kao LITO UM npenyLiTa
[a ofpehyjy nog Kojum ycnoBrMa r3nyKa nmua CTUYy 4pXKas/baHCTBO ApyKasa YiaHunua
EY. Kaga ogpeheHun cybjeKT UCMyHW YC/IOBE KOje My MpOonucyje 3aKoHOZasal, Apxkase
ynaHuUe U TMe MOoCTaHe NPaBHO MWL Te ApXKase, TeK Taja TO NPaBHO NNLE CTUYe
MOTyhHOCT YXXMBaHa CloboJe HacTamwMBawa Kojy My rapaHTyje YPEY. MNpeaycnos 3a
YXKUBake Cnoboje HacTawMBara jecTe, Aakse, Taj Aa ApKasBa Hajnpe mopa oapeheHom

Cy6jeKTy MpW3HATU CBOJCTBO MPABHOT NLIA Te Ap)KaBe YnaHule. [a 61 gpxxasa YnaHuLa

20 p_BykaguHoBuh, cTp. 358.
21 By, Opervak 2, Mnasa IV, [leo Npeu 0BOr paja.
22 C. Frost, cTp. 360.
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npu3Hasia HeKOM Cy6jeKTy CBOJCTBO MpPaBHOT NNLa, OHA, M3Mehy ocTanor, NPUINKOM
ogpehmBarba MPUMNaGHOCTX TOr MPaBHOT fMUa MpUMeryje jedHY Of rope HaBefeHUX
Teopuja O MPUNAagHOCTW MPaBHUX fMLUA — TEOPUjy OCHMBara WM Teopujy CTBapHOr
ceguwwTa. Ycnen npuMeHe pasnnynTuUX Teopuja 0 MpUMagHOCTU NPaBHUX inuua, TUMe U
npuBpeSHMX [pyLUTaBa, MojaBuo Ce MpakTMyaH npobneMm Koju ce orfeja y Tome fa
npuMeHa pasnMyuuTUX Teopuja O MPUMALHOCTM MPaBHMX fiMLa BOAW, Y HEKUM
CNy4ajeBnMa, Hervpary npaBHOr CybjeKTvBMTETa OfpeheHnX NPUBPeLHUX APYLUTaBa,
M HemoryhHoOCTW [a YXuBajy rpasa Koja YXusajy v Lpyra npvBpefHa SpyLITBa Ha
oapeheHoj TepuTopuju, LITO 3a NOC/EAMLY, Y Kpajibem cny4ajy, uMa v HemoryhHocT
yXvBarba Cnobofe HacTamwBara rapaHTosaHe YOEY.

Y cnyyajy Kafja ce y Ap)kaBama u/aHuuama rojasu Hegoymuua fa v ogpeheHu
HauMoHa/IHW  mponuc yckpahyje NpuBpPeLHUM [ApYLITBMMAa CNO60AY HacTarMBawa,
HaZ/leXXHV opraHun Ap>kaBe YnaHuLe, Hajuewhe cyfoBu, JOHOCE O4JTYKY O TOME Ja fin je
TakaB HaUMOHanHW Nponuc cynpoTtaH ogpefbama Y®PEY koje perynuwy cnobony
HacTarMBara. Y Cnyvajy Kajga HauvoHa/IHU CyL0BU HUCY CUTYPHU Ja nn je ofpeheHo
HaLMOHa/IHO NPaBHO MpaBusIo Y cknagy ca YPEY, nnv Kafa noctoju HejacHoha y Be3un
ca TyMayerbeM TOT YroBopa, TV HauMOHa/IHU CYL0BM MOTY ce 3a nomoh obpatutn Cyany
EY, CX0AHO YnaHy 267 YOEY.**

O6um cnoboje HacTawMBaHa Kao Takas He Lpruv ce camo 13 jopmynalnje ynaHa
49 YOEY, Beh 3HauyajaH [ONPUMHOC HErOBOM LUMPEM WM YXEM CXBaTawy fajy u
Tymayewa Cyna EY. Cyp ce y MHOTo6pojH1M npecyama u3jallbasao 0 OrpaHuyerbuma
OBOr NnpasBa HAMETHYTOr 0f, CTpaHe HaLUMOHa/HMX 3aKOHOLABCTaBa, a Koja 3a nocneiuuy
UMajy OTBOPEHY WM MPUKPUBEHY AVCKPUMUHALMjy Npema CTpaHum ApyliTsuma.’**
3abpaHa AWCKpYMWMHALUMje CTpaHMX MNPUBPELHMX ApyluTaBa 3HayuM Aa HaUVMOHASHU
3aKOHO/aBaL, He MOXe TakBMM [pYLUTBMMA HaMeTaTu CTPOXKE YC/IOBE Y OAHOCY Ha OHe
Koju Baxe 3a fgomaha gpywiTea. OBaKBO Tymayere €i0004e HacTawmMBaHa NpoBejaBasio
je y oanykama Cyaa [0 cpefvHe ocamfeceTux roguHa XX Beka. Y HOBUUM

npecygama’*® Cya Tymauu cnobogy HacTarMBarba Kpo3 OMLITY 3a6paHy OrpaHnuera

246

Kako Yy Of1HOCY Ha (*)I/I3I/I‘-IKa, TakKO M Ha npaBHa nunta. Osa onwita 3a6paHa OorpaHn4yeHa

nonasn o CTaHOBWULLTA Aa YaK U Kafla NPONnCcu BaXke N 3a CTPpaHa U 3a ,qowlaha inda, OHU

3 By unaH 267 YOEY.

24 By, Cnasy |1, [leo apyru 0BOr paa.

25 By, Opervke 5-13, Mnasa 11, [leo Apyru 0BOr paja.
26 M. Bacureesuh et al, cTp. 46.
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MOTy MMatTu [OUCKPUMMHATOPAH eieKaT Ha HauuMH [a YcKpaTe YXuBawe Ccnobose
HacTarbMBarba. OBaj KOHUENT Cy/ je pa3suo Tymauerem unaHosa 49 1 54 YOEY?' amm
je ocTano, Kao CnopHo, NuTake Mepe [0 Koje 3abpaHa orpaHnyera Moxe Aa nie.

[o npe fBe peueHuje, ofanyke y Kojuma je Cyn pasmarpao nutamwa y Besu ca
CNnob0o40M HacTawMBara MPUBPELHUX ApywiTaBa 6une cy peTke, a caMvM TUM U
He[0BO/bHe 3a CTBaparbe jaCHWje CMKe 0 JOMETY M 06uMy crobofe HacTawVBaba. Y3
TO, OZICYCTBO XapMOHM3auuje npasa EY y o6nactu cnoboje HacTawmBama Y 3Ha4ajHoj je
Mepu [OMNPUHOCW/IO HEMOBO/LHOM CTawy Yy Toj obnactu. [lpaBo, Aakne, HMje Ha
oarosapajyhm HaumH npatuio notpebe cse Beher 6poja NpUBPeLHUX ApYLUTaBa Koja Ccy
ce 6aBusa NpekorpaHMYHUM aKTUBHOCTMMA U pyre noTpebe Koje je ca CO60M [OHeNo
LIMpere yHyTpawmer Tpxxuwrta EY. [o goHowera ogfiyke y cnydajy Centros, Y TOj
npaBHOj 06/1aCTM NOCTOjasia je CBOjeBPCHA KOHKYPEHUMja MpaBHUX CUCTEMA Ap>Kasa
YNaHNLa, Koja je y To Bpeme 6uia nocmaTpaHa Kao HeraTusHa nojasa.>*

AHanusvpajyhm uynaH 54 Y®EY, MOXEMO 3aK/byduTW [a, YKO/MKO HEKO
npuBpesHO [APYLITBO >Kenu [fa YXusa Cnobofdy HacTawuBarba KOjy MYy Taj unaH
rapaHTyje, OHO Mopa 6UTK OCHOBAHO Y CK/aZly ca MPaBoOM Ap>KaBe YfiaHuLe, a y3 To Mopa
NCNYHWUTW jefHY Of Tpu Moryhe Tauke Be3uBarba Ca YHWJOM. Te Tpy Tauke Be3uBarba Cy
PErMcTpoBaHO CeuLLTe, LieHTpasiHa ynpasa U MecTo NpeTeXHOor 06assbarba [enaTHOCTY
Ha TepuTOpUjU Heke of ApXasa unaHuua. OBe TpW aliTepHaTMBHe Tauke BesuBarba, Koje

Cy no unaHy 54 yTepheHe kao pasHonpasHe (LUTO je y npakcu Cyfja cnopHo)?*®

, NOKasyjy
y CTBapu Pas/IMyYUTOCT HaLMOHASHMX 3aKOHOZABCTaBa Ap)kasa unaHuLa NoBoAOM Tora
Ta ce MMa cmarpaTv ofrosapajyhuMm KpuTepmjyMoM Be3uBara W3Mmehy npuBpeaHor
JpywTtBa M oppefleHe ApxXase. YMpaBO M3 0Be TPU pas3MuuTe Tauyke Be3MBara
npousfnasn M OCHOBHA Mofena Mefy ApXasama Ha OHe Koje npuxearajy Teopujy
OCHMBarba N OHe KOje Ce BOJe TeOpujoM CTBapHOT CeANLLTA.

UnaH 54 YODEY, fakne, npeAcTaB/ba KameH Temerbal, Mef)yHapoAHOT NpuBaTHOT
npasa EY y cBeTnly HOpMM O MpunagHOCTVM MpuBPefHUX ApylwTaBa. pema Hemy,
npuBpesHa ApyLITBa ce y MeflyHapo4HOM npuBaTHOM npasy EY Be3yjy 3a ABa OCHOBHa
KpuTepujyma yTBphuBarba NpUnagHoOCTX NPUBPELHUX LAPYLITaBa, a TO CY KPUTEpUjym

OCHMBara (MHKopnopauunje) U Kputepujym creapHor ceguwita. CeojespemeHo je Cyp

7 By, nasy |1, [leo Apyru 0BOr paja.
2%8 \1. Bacurbesuh et al, cTp. 51.
29 Byp. Mnasy 11, [leo apyru oBor paga.
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E3, npusvkom oanyynsara 0 NPETXO4HOM nuTawy y npeameTy The Queen v. Secretary
of State for Tramsport, ex parte Factortame LTD. and others, a0 Tymayewe OBOT
ynaHa.”® Tako je Cyj pAeduHucao fa cno6oja HacTawMBarba MOfpasymesa
npegysumarbe NnocnoBHe aKTUBHOCTW Ha 0pefleHOM MeCTy Y ApYroj Ap>KaBu YiaHUuUy Ha
HeogpehieHo Bpeme.” Taj Cya je y NpegMeTy Sevic paspagmo Aabe nojam cno6oge
HacTarVBarba M M3Heo CTaB fa cnobofa HacTawyBara 00yxBaTa CBe OHe Mepe Koje
omoryhasajy, wiu 6ap ofakLiasajy, MPUCTYN APYrOoj Ap>KaBuM 4YnaHUUM U 06aB/bare
npuBpesHe aKTUBHOCTU Y 0j, HA HAYWNH [a Ce CBUM 3a1HTepecoBaHUM nmuuma oMoryhu
ydewuhe y NpUBPeLHOM XXMBOTY 3eM/be, eIEKTVUBHO M MO UCTUM YC/IOBMMA KOjU BadKe 3a
fomaha nmua. >

Y oksupuma EY, [OpXaBe unaHuue Yy nornegy ofpehmsara NpunagHoctTun u
MepofaBHOI npasa 3a MpVBpeAHa [ApPYyLWTBa MPUMeERYjY, Aakne, ABe [AMjaMeTpaHO
CYMNpOTHe Tauyke Be3nBarba, a TO CYy MECTO OCHMBarba NpWBPEeAHOr APYLITBa, OLHOCHO
MeCTO rfje Ce Hafasn CTBapHO CefuLiTe NpuBPeLHOr ApywTea. VcTopujcku rnefaHo,
Mehy Ap>kaBama ynaHuuaMa npyMar je [oCKopa Mmana Teopuja CTBApHOT CeauLuTa Koja
3a TauKy Be3MBama y3uMa MeCTO Ha/laKera CeAuLTa npuspesHor apywitea. Mehytum, y
nocnefte BpeMe, HaKOH [oHowera Hu3a npecyga Cyga EY u3  obnactu
MpeKorpaHNYHMX OfHOCa MPUBPEAHUX ApYLUTaBa, TeOpujy CTBApHOr CefulUTa Nosako
3amemyje Teopuja OCHMBaKA.

Mpemga unaH 54 YO®EY nponucyje fa npvepefHa ApylwTBa Mopajy 6utu
TpeTVpaHa Ha MCTM HauyvH Kao W (wm3nyka nuMua MnoBoAoM peanmsauuje crnobofe
HacTarbVBarba, TaKo HeLTOo Y Npakcy Huje Moryhe y4uHUT y myHOM 06UMY, 13 pas/nora
LUTO Ce MpaBHa Npupofa NPVBPELHMX [pyliTaBa YMHOINOME pasfuKyje of npaBHe
npupoge usnukmx nmua. Takohe, ga 6u npuBpegHa ApylwTea 6una y moryhHoctv fa
yXVBajy MpaBo HaCTakwMBara, NOTPebHO je fa ce Ha HMBOY npasa EY o06e36ean Kako
ogrosapajyha cnoboja NpuBpeSHUX [pyliTaBa, Tako W 3aluTuTa jaBHOr MHTepeca W
3alWTUTa nosepunaua. > Cee 0BO Cy ynpaBo 6une Teme y KojuMa Cy NocTojana v joL
noctoje 6pojHa HEOAroBOpeHa NWTawa, Koja je y CBOjUM Npecydama MoKywao aa

paspewwm Cya EY.

%0 The Queen v. Secretary of State for Transport, ex parte Factortame LTD. and others, npeamet C-
221/89, Factortame 11, npecyaa og 25. jyna 1991.

5L Ibid., nap. 20.

B2 Sevic Systems Aktiengesellschaft v. Amtsgericht Neuwied, —npegmer C-411/03, npecyaa og 30.
Jeuembpa 2005, napa. 18.

%3 p_ BykaguHosuh, cTp. 360.
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1. Hagnexxnocer Cyaa EY 3a oniyunBame 0 MPeTX0AHMM NMUTAKBUMA

HaanexxHoct Cy,qa EY 3a ognydmBatbe 0 NPETXOAHUM NMUTakMMa 3aCHMBA Ce Ha

unaHy 267 YPEY koju rnacu:
»dnan 267

Cyo EY naonedxcan je 3a 00yuusarse 0 npemxo0HuUM numarbuma Koja ce muy:
(a) mymauersa y2o8opa;

(6) samanocmu u mymaverba akama UHCMUMyyuja, mena, oupoa uiu azeHyuja
Yuuje;

Axo ce maxeo numarbe nocmasu npeod OUI0 KOjumM CYOOM UAU MPUOVHATIOM
opaicage unanuye, maj cyo uau mMpuOyHai Moy, YKOIUKO cMampajy 0a je o0nyKa
0 mom numarey nompebua paou doHoutera npecyoe, zaxmesamu 00 Cyoa oa o
mome 00YyHU.

Axo ce makeo numarbe nojagu y npeomemy Koju je y MOKY npeo cyOOM Ui
MPUOYHATIOM OpIHCcABe YlaHUYe NPOMUS YUjUX 00JVKA Npemda HAYUOHAIHOM Npasy
HeMa NpagHoe neKd, maj cyo uiu mpubyHanN OVHCAH je YNymumu mo Numaroe
Cyoy.

Axo ce mo numarse nocmasu y npeomemy Koju je y MOKy npeo Cyoom uu
mpubyHanom opaicase wianuye y no2iedy ocobe xoja je muwena crovooe, Cyo he

denosamu y najkpakiem mozyhem poxy.“*>*

MpaBHa Teopuja cMaTpa fa Cy roToBo CBe ,,uctopujcke” ognyke Cyna EY foHete
yNpaBo y MOCTYMKY 3a OA/My4nBate O MPETXOAHOM NUTary.”>® MocTynak Koju ce mpeg,
Cyzom EY Boau NoBOAOM Of/lyumBara O MPETXOLHOM NUTakwy MpeAcTas/ba MocebHy
(hasy nocTynka npes HaUMOHaIHUM CYLOM [pXase ynaHuue EY. Ognyka Cyna EY je,
[laK/ne, HeonxofHa Kako 6U HauuMoHaNHW CyL MOrao AOHETW OAJIYKY Y NpeiMETY Koju
Boau. Kaga Cyg EY ognyun 0 NpeTXofHOM nuTawy, npeameT ce Bpaha HaLMOHa/IHOM
CyLy KOju HacTaB/ba MoCTynak, y3 06ase3y fa y TOM MoCTyrnkKy npumeHun ognyky Cyna
EY. Mpotus ognyke Cyaa EY 0 NpeTxo4HOM nuTaky He MOCTOjU HUKAKaB MpaBHU JIEK.

Tpeba HanomeHyTV 1 TO Ja HaUWMOHa/IHM CYL0BU HUCY Y 06aBe3n fa ce obpahajy Cyay

% UnaH 267. YOEY.
%5 popoby6 ETuHCcku, Carwa hajuh, Maja CTaHuBykosuh, BepHaget Gopaaw, Metap ByHauh, BojaH
Ty6uh, Ocnosu npasa Eeponcke ynuje, INpaBHn dakynteT Hosu Cag, Hosum Cag, 2010, ctp. 171.
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EY pagn pelasawa MNpeTXofHOr MuTakba, OCUM Y Ciydajy Kaja NpoTUB OAJyKe
HaLMOHANHOT Cyfja He MOCTOj) HIUKaKas npaBHU nek.*® MeRyTum, yak 1 cnydajesuma
Kajia NpoTWB Of/1yKe HALMOHA/HOT Cyfa He NMOCTOjWU HUKaKaB NpaBHU NieK, HaLUOHAIHU
cyn Huje y obaBe3n [a ce pafu pellaBara MPeTXO4HOr nuTawa obpaha Cygy EY vy
cnyvajy Kaga je Cyn EY Beh og/iyurBao 0 UCTOM nuTawy. Taga he ce nNpuMeHUTH
JOKTpUHA ,jacHOr akTa“, Tj. HauumoHanHu cyg he ce gpxatu ctasa Cyna EY paHuje
[OHETOr O MPEeTXOLHOM NuTakwy. LiM/beBM nocTynka 3a Of/ydrBabe O NPETXOLHOM
nuTary jecy NocpesHO 0CrnopaBare 3aKOHUTOCTM CeKyHAapHUX akaTa YHuje u nponuca
Jp>xaBa YnaHuua EY, jelMHCTBEHO Tymauewe 1 npuMeHa npasa EY, Kao 1 onakiiaBare
npvMeHe npasa EY.%’

Wako unaH 267 Y®PEY TO U3PUYMTO He MOMUHeE, jefHO Of 3Ha4yajHUX nuTarba
KOje HauuoHanHu cyg moxe ynytutn Cyay EY jecTe M nutawe HenocpefHor Aejctsa
ogpefaba YPEY. Havme, cTpaHka npej HauvoHalHWM CyfoOM MOXe TBPAMTM fa je
noBpefeHO HEKO HEHO MpaBO Koje joj rapaHTyje YPEY. MNMoToM ce HauuoHaHU Cyf,
o6paha Cyny EY ca 3aXTeBOM 3a Of/1ly4MBare 0 NPEeTXOAHOM MUTawy, 0LHOCHO O TOMe
Ja nm ofpenba YPEY Ha Kojy ce cTpaHKa Nno3vsa MMa HErnocpesHo AejcTBO. YKONMKO
Cyp EY opnyun fa KoHKpeTHa ofpefba YPEY mma HenocpefHo [ejCTBO, HaLMOHaNHN
CyL je LyxaH fja Ty ofpefby M MPUMEHU Ha KOHKpeTaH ciyvaj. Y CynpoTHOM,
HaLMOHanHK cyz, Hehe NpuMeHnTY ofpendy YPEY y KOHKPETHOj cuTyaumju. 2>

Tpeba jow HamoMeHyTV M TO [a HauuMOHaNHW CyfoBM He mory fa ytephyjy
3aKOHUTOCT CeKyHAapHOr akTa YHuje, Beh ga To npasBo uUMa uUckbyunso Cyp EY.?°
Takohe, Cyn EY Hema npaBo fJa HauMOHaiHe Nponuce ApXkaea YfaHuUa orfallasa
HE3aKOHWTUM OZLHOCHO HeycTaBHUM, Beh camMo MOXe [ja KOHCTaTyje fia Cy Y CyrnpOTHOCTM
ca akTuma EY, Te fia ce y KOHKPETHOM C/ydajy MMa HenocpesHO NpUMeHUTU ofpenba
cafp>kaHa y NpuMapHOM Wu CeKyHAapHOM npaBy EY.”® LLito ce TMue YOEY, Cyn EY
MOXe camMO [a Tymauu Herose ogpefbe, anM HemMa MpaBO [Ja OLewYje HUXOBY

3aKOHUTOCT.

%8 1bid., cTp. 172.

57 Ibid., cTp. 174.

28 Ipid.

zzz Nevenko Misita, Evropska unija - Institucije, ,,Revicon” doo, Sarajevo, 2009.
Ibid.
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I'nasa II
HPAKCA CYJA EBPOIICKE YHUJE TIOBOJAOM NPUITAJHOCTHU
HPUBPEJHUX JPYUITABA KAO EJIEMEHTY CJIOBOJE
HACTABUBABA

Y cBum npecysama Cyaa EY Koje ce mocpefHo ofHOCE M Ha Cykob Teopuje
OCHMBarba 1 Teopuje cTBapHor ceguiiTa, Cyz je, y NOCTYNKY MO 3axXTeBY 3a O4/1y4MBaHE
O MPETXOLHOM MNUTakYy, MOKYLLA0 Aa OrpaHuyy MOryhHOCT [p>kasa ynaHuua a CBOjUM
HaUMOHa/IHUM  3aKOHOJAaBCTBOM  OTeXasajy WM OrpaHuyasajy MpaBO CTPaHUX
npuBpeSHVX ApYlWwTaBa Ha 06aB/barwe MpUBPeSHe [LenaTHOCTU Ha Teputopujama TUX
[p>KaBa, TO jeCcT fa omoryhv NnpvBpesHUM APYLUTBUMA Y)XXMBatbe CN060Ae HaCcTarbVBaba
y nNyHoM 06umMy. Kako je yrnpaso Teopuja CTBApHOr cefMluUTa Ta Koja npeasuha LUMPOK
OMjanasoH Mepa Koje [p)KaBa MMa Ha pacnonarawy MpoTUB CTPaHUX MPUBPESHMX
JpywiTaBa, y NpaBHOj TeOpWjuU MOCTaBW/IO Ce MNUTawke Aabe OLPXKUBOCTU Teopuje

CTBapHOT CeAMLITa y CBET/y cTaBoBa Cy/a Yy MOMeHYTUM 0A/lyKama.

1. C/IYUYAJ SEGERS

MpBY 3Ha4ajHWjy O4NYKY U3 [LOMeHa NpYMeHe NnpaBa Ha HacTakWBare [OHEO je
1985. Cya EY. Peu je o ciyuajy Segers®.

YureHunue cnyvaja— Op 1980. rocnoauH Cerepc, Ap>kaB/baHUH XonaHaumje, 6vo
je BnacHWK npepyseTHNYKe pagmwe ,,Ppu NPOMOYLUH WHTepHewHNn* (Free Promotion
International), ca perucTpoBaHUM ceguiiTeM y XoflaHAujU. Y Hamepu fa npoLumpu
cBOjy fgenatHoct, r. Cerepc je 04ny4yuMo fa MpOMeHW npasHY OpMYy CBOje
npefy3eTHUYKE pafre Y APYLUTBO Ca OrpaHMYeHOM OArosopHowhy. 360r Tora LTo
npoMeHa npasHe opme Yy XOnaHAMjU WU3NCKYyje MHOTO BpeMeHa, Te cTora LTo je
cmatpao fa je eHrnecka ckpaheHuua 3a ApyLUTBO ca orpaHuyeHoM oArosopHoLwhy (Ltd.)
aTpakTWBHMja Of XonaHACKe ckpaheHuue BV, r. Cerepc ce 04J/ly4n0 Ha OCHUBaHE
JpyLITBa ca orpaHU4YeHOM OAroBopHoLWhy y JTOHAOHY, KOje je U OCHOBaHO Y CKafy ca
EHI/IECKMM MPaBoM U Ynje nme je 6uno ,,CneHgepoys iuMutug” (Slenderose Limited). Y
jyny 1981, r. Cerepc je M3BpLUIMO perucTpauujy rnpomeHe Yy MPUBPELHOM pPerucTpy

XonaHawje, Na je Tako HeroBa XosaHAcKa KommnaHuja ,,dpy NPOMOYLLH WHTEePHEeLIHN"

1 Segers v Bestuur van de Bedrijfsvereniging voor Bank - en Verzeeringsweyen, Groothandel en Vrije

Beroepen, npeamet C-79/85, npecypa og 10. jyna 1986.
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rnoctasia 3aBMCHO [PYLITBO €eHrnecke KomnaHuje ,,CreHfepoys MMUTULAY, a Yy WCTO
Bpeme je r. Cerepc nocrao AUPEKTOP Te eHrfiecke KomnaHuje. MehyTum, y npakcu je
LIe/IOKyNHa AenaTtHoCT KoMnaHuje ,,CneHaepoys nuMuTug* obas/baHa y XonaHaujn of,
CTpaHe HeHOT 3aBUCHOT ApYLUTBA ,,PPU MPOMOYLLH UHTEPHELUH™.

Mpobnemun 3a r. Cerepca HacTajy y jyny 1981, kafa je nokywiao Aa ocTBapu
npasa W3 34paBCTBEHOr OCUTypaHa Mpes X0NaHACKUM OpraHoM Hag/leXXHVM 3a Moc/ioBe
30paBCTBEHOr ocurypara. Taj opraH je ofbu0o HEroB 3axTeB Ca aprymeHTOM fa je T.
Cerepc AMpeKTop ¥ 3amnocfieHn y SpYLITBY KOje je OCHOBaHO Mpema CTpaHOM npasy, Te
[a Huje y pafHOM OZHOCY Ca APYWITBOM ,,CneHAepoy3 MMMUTUA". HakoH NOCTyrKa npes
npsocTeneHum cygom, r. Cerepc ce 3a 3awWTUTY CBOjUX NpaBa 06paTvO Haa/IeXXKHOM
JpyrocTeneHoMm cygy y XofaHAuju, yvju je ctas 610 fa ce AMPEKTOP APYLUTBA, KOju
nctoepeMeHo rnocesyje 50 mocTto waM BuUwe yhena y [APYWTBY, MMa cmarpatu
3anoc/ieHM y ToM Apywty. MehyTuM, CTaB X0NaHACKOT OpraHa Haf/1IeXXHOr 3a Nnoc/ose
30paBCTBEHOr ocurypara 6u1o je Taj fa Ce 0BO NPaBW/IO NPUMeRYje CaMo Ha [MPEKTope
npuBpeSHVX [pylUTaBa 4uje je PerncTpoBaHO ceauwute y XOnaHAWW, a He W Ha
OMpeKTope NpyBpeaHMX ApYLUTaBa KOju Cy OCHOBaHW Mo HEKOM ApYyrom, CTPaHOM Mpasy.

3 Tor pasnora o6patno ce r. Cerepc 3a 3alWTWUTYy CBOjUX NpaBa X0aHACKOM
CYLY Koju je, Majyhun y By CynpoTHe CTaBOBE CTpaHaka y MoCTYMKY, 04peano Npekus
noctynka v obpatuno ce Cyny EY ca 3axTeBoM 3a O4/lyumBame 0 cnegehviM npeTxogHuM

nnTakbnma:

1) Jla e ce npunyunu cnobode Hacmamwueara u clobooe npyicara yciyea y
oksupy EE3 — nocebno nocneowu cmas urana 52 y eéesu ca uianom 58 YOEE3 u
nocneorwu cmas ynana 60 y eesu ca unanom 66 YOEE3, mymaue mako 0a, kada
00nyuwyjy 0a au nocmoju obasesa ocucypared NO XOAAHOCKUM NPONUCUMA O
COYUJATTHOM OCUSYPATLY, XOJIAHOCKU CYOOBU He MO2Y NPAGUMU OUNO KAKBY PA3TUKY
uzmehy oupexmopa/eehunckoe yoeiHu4apa npuepeoHoz Opyumed 0CHO8AHO2 NO
npasy Xonamouje u Oupexmopa/6ehunckoe yoemHuuapa npuepeonoe Opyuimed
OCHOBAHO2 NO NpPABY HeKe Opyee Opxcase ulaHuye, 4aKk U KaAoa je jacHo oa
CMPAHO NPUpedHo OpYWmeo He Npedy3uMda HUKAKEY OelamHOCm Ha
mepumopuju me opyee opacase wianuye, sehi camo na mepumopuju Xonanouje?

2) Vkonuxo je 00z060p na npeo numaree Heeamusau, da au npaso EE3 o

coyujannom ocueypary (xoukpemuo uian 3(1) peeynamuee opoj 1408/71) uu
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ouno Koja Opyea 00pedba  KOMYHUMAPHOZ Npaea  3abparbyje  mMaKeo

262
pasnukosarbe?

MNMpema ctaBy Cyga EY npBo nuTame Koje je MOCTaB/beHO ,,HE 3aCHMBA Ce Ha
[pXXaB/baHCTBY AMpeKTopa, Beh Ha NoKauuju permctpoBaHOr cefuvwita npuBpesHor
[pYlWTBa KOjUM OH ynpasmba“.’®® Cyp je gabe McTakao fa cno6oja HacTarbMBarba
YK/by4yje M NpaBo NPUBPELHMX ApYLUTaBa OCHOBAHMX Y CKNagy ca 3aKOHVMa [pikase
ynaHuue, a Koja WMajy PerucTpoBaHO CefuluTe, LEHTPasHy Yynpasy WM MeCTo
MpeTeXxXHor obae/barba [eaTHOCTU Ha Teputopuju EE3, fa Bplue cBOje AenaTtHOCTU Y
[pYroj ApXasu YnaHuLM MyTeM 3aBUCHUX APYLUTaBa, OrpaHaka Wam npeLcraBHULLTAaBA.
Y TOM cMUCny, MECTO PerncTpoBaHOr CeAMLUTA CMYXXM Kao Tauka Be3uBarba Ca NpasHUM
CACTEeMOM oOfpeheHe [fpxaBe, Kao LWITO je 3a (hmM3nyka /iMua Ta Tayka Be3MBarba
[pXXaB/baHCTBO. Y cknagy ca TvM, Cyh je 3ak/byuno y naparpady 14 npecyge pga
npuBpeLHO [APYLUTBO KOje WCMyHaBa MPeTXOLHO HaBefLeHe YC/IOBE He MOXe 6uUTtu
OHeMOryheHo y BpLUerwy cnobofje HacTawMBawa.’® Cya je pame ucTakao ga 6w
npaB/bere pasfnke nM3Mehy aupekTopa/BehnHCKOr yaenHuyapa NpUBPeAHOr ApYLUTBa
OCHOBAHOr no npasy XofaHAuje Yy OfHOCY Ha AupekTopa/BehvHCKOr yaenHu4apa
npuBpeLHOr APYLITBA OCHOBAHOI MO MpaBy ApYyre ApXase yfiaHuue 06ecMUCInIo YnaH
58 YOEES3, wro gasbe umnavumpa fa SUCKpUMUMHaLMja npema 3arnoc/ieHmma y Besu ca
coumja/IHUM ocuryparbeM ,,MOCPeaHO orpaHuyasa cnobofy HacTawyBarba NPUBPELHMX
JpyliTaBa jefHe ApXKaBe Y/aHuLe Yy APYroj Ap>kaBu YfaHuuy nyTem npefcTaBHULLTBA,
orpaHKa W 3aBuCHOT ApylwTBa“.”® Mo mMuwmberwy Cyda, UMbeHULa fa MpUBPEHO
[PYLUTBO BPLUW CBOjY AeNaTHOCT Ha TEPUTOPUN Apyre ApXKaBe yfaHuue Huje 3HavajHa
3a [OHOLWee 0f/lyke y 0BOj npaBHOj cTBapu. Crtora je 3akmbyyak Cyda y 0BOM

npegmety 6mo:

,,O0pedbe unanosa 52 u 58 YOEE3 mopajy dumu mymauene na Hauun 0a
3a0paryjy HAONEHCHUM OpeaHumMa Opaicase HiaHuye UCKBbYYere OUpeKmopd
npuepeoHoz Opywmea u3 Kpyea 30pascmeeHo OCUSYPAHUX TUYA CAMO HA OCHOBY

moza wmo je npeomMemno npuepeoHo OpYuwmeo OCHOBAHO Y CKAAOY cd NPAGOM

%2 Ibid., napa. 6.
3 Ibid., nap. 13.
%4 Ibid., nap. 14.
%5 Ibid., nap. 15.
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opyee Oporcage unauuye, 20e My ce HANA3Uu U pecucmposano ceduwime, 4axK U aKo

. (266
Mo OpYWmeo y moj OpxHcasu He 8puil HUKAKS)Y OelamHOCHI.

HakoH carnefaBarka ctasa Cyga y npeamety Segers, MOXEMO 3aK/byuyuTu
HeKo/IMKo cTeapu. MNpBo, OBa Mpecyna HUje paspeLunsa nuTawe cnoboje HacTarmbuBarba
npaBHuX nuua (NPUBPeLHNX ApYLITaBa), a HUje MOoMyHWIa HU NpasHe npasHyHe Koje ce
MOry MojaBuTU MNPUIMKOM peannsauumje cnobofe HacTawuBarba. Takohe, npecyaa
HENnocpesHo W He MOMUHbe CyKO6 u3Mehy Teopuje OCHMBarba M Teopuje CTBApHOT
ceauLwTa, Mako ce Cykob oBe ABe Teopuje Hasasn y OCHOBY NpobriemMa Koju ce jaBuo y
OBOj MpaBHOj CTBapW. Y Bpeme [OHOLUeHA, O4J/1yKa Y NpeamMeTy Segers HUje cmaTpaHa
3HayajHOM, HWUTU joj je TMpuAaBaHa HapouyMTa BAXHOCT Yy CBeT/Iy crobofe
HacTarbMBarba. 2>’ MefyTum, 0Ba npecy/aa y CBakoM Cyuajy MMa BeVKOT 3Hauaja y Tome
LUTO je jefHa of npeux npecyaa Cyna EY koja ce 6asuna npobieMaTMkoM NpunagHocTu
npuBpesHMX ApyliTasa y MehyHapogHOM npuBaTHOM npasy Tajawmwe EE3, a y ceetny
Taga Baxxeher unaHa 58 YOEES. Mnak, rnaBHo nutawe Ha Koje je Cyn nokylwao ja ga
OAroBOpP OBOM MPECYLOM TULA0 Ce AUCKPUMMUHALMje PUNYKOT a He MpasHOr inua, Tj.
BMLLE je 61O (hOKYCHpPaH Ha MPaBo 13 COLMja/IHOT OCUTYyparba, Hero Ha KO/IM31oHe HopMe

KOje ce T4y MPUBPeAHUX ApyLuTaBa. 2
2. CJIVUYAJ DAILY MAIL*®®

3aKOH 0 Mope3nMa Ha Nprxoge NPUBPEeAHKX ApyLITaBa YjeantbeHor KpasbeBcTaa
13 1970.2° nponucueao je o6ase3y nnahara Nopesa Ha AO6GUT 3a NPUBPeAHa APYLUTBA
Koja Cy pe3naeHTun YjeanteHor KparbeBcTBa. Y cMUCAy TOT 3aKOHA, HEPe3nAeHTU UMajy
o6aBe3y nnaharba TOr Mope3a CaMoO Ha MPUXOAEe HacTasle Ha TePUTOPUjU YjeantbeHor
Kpa/beBCTBa, Yak M Kaaa Cy OCHOBaHW Mo npaBy EHriecke 1 Kaga UMajy permcTpoBaHo
ceauLITe Ha Teputopmju YjeanteHor KpasbecTBa. HaBeaeHu 3akoH nponucyje fa he ce
HEKO MPUBPEAHO APYLUTBO CMATPaTh Pe3nAEHTOM, OHOCHO Hepe3naeHTOM YjeanteHor
Kpa/beBCTBa Y 3aBMCHOCTM Of TOra Aa /M Ce LEHTPasHO YrpaB/batbe U KOHTPO/a

npvBpeaHe AeNaTHOCTW TOT APYLUTBA BPLUE MU He BPLUE Ha TePUTOPUjU YjeanrseHor

%6 Ibid., nap. 19.

%7 M. BacurbeBuh ef al, cTp. 53.

%8 5 Rammeloo, cTp. 45.

9 The Queen v H. M. Treasury and Commissioners of Inland Revenue, ex parte Daily Mail and General
Trust plc., npegmeT C-81/87, npecypna of 27. centem6pa 1988.

%% Income and Corporation Taxes Act 1970, http:/www.legislation.gov.uk/ukpga/1970/10/contents, 4.
jaHyap 2015.
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KpasbeBcTBa. VIcTy 3aKoH nponucyje fa yKosmKo ofpefieHo NpUBPeAHO APYLUITBO Koje je
pe3unieHT YjeaureHor KpasbeBCTBa »enm fa npectaHe 4a 6yae heH pesnieHT, 0Ho Mopa
Npu6asuUTK carnacHocT MuHKUCTapcTBa (rHaHcuja YjeaumeHor KparbescTsa.’’ Mpema
TOMe, 0Baj 3aKOH MpeABuhao je KpUTepujym CTBapHOr CeAWLUTA Kao rMaBHU KpUTepujym
3a ogpefuBarbe NOPecKNX 06BE3HMKA.

MapTa 1984. OpylwITBO Ca OrpaHuM4yeHoM ofrosopHowhy , Adejon mejn* (Daily
Mail), ocHoBaHO Mo npasy EHrnecke ca perucTposaHNM ceguiutemM y JIOHAOHY, NOAHENO
je nopeckum opraHuma EHrniecke 3axTeB 3a [oOujare carsiacHOCTM 3a MPeHOC CBOT
ceguwrta y XonaHaunjy. Oa 6u peanvi3osao 0Baj NpeHoc, ,,Jejam mejn“ je oa/yuno fa cee
cefHuUe ynpasHOr og6opa Oyay ofp)kasaHe y XofaHAuvju; fa ABa 4jaHa yrnpasHOr
ogbopa Koja vMMajy npebuBamwLTe Ha Teputopuju YjeauweHor KpasbeBctBa 6yady
3amMereHa [BOjULIOM Y/1aHOBa ca NpebuBanLLITEM Ha TepuTopuju XonaHauje Tako aa 6u
04 YKYIMHO ocaM, camo ABojuLa umana npebusanvite y EHrneckoj; fa ce y XonaHauju
y3Me Yy 3aKyn noc/ioBHM NPOCTOP Y KojeM 61 ce BOAW/IO KHUTOBOACTBO U U3 Kojer bum ce
ynpaemano Adpywtsom; fga ce ,[ejnn mejn“ peructpyje npv MpuBpesHoj Komopwu
XonaHamje.?”” Ha oBaj HauuH ,,[lejin mejn“ He 61 BuLLE 610 06BE3HNK Nopesa Ha [06UT
1 nopesa Ha KanuTtanHe foouTke y YjeanweHoM KpasbeBCTBY, C TUM [ia 61 1 ja/be 0CTao
06Be3HVK nopesa Ha NPUXoA 0CTBapeHOr Ha TepuTopuju YjeanrweHor Kpawesctsa. Pagu

Ce, Aakne, 0 ,,eMUTPaLYOHOj NPOMeHM ceaniTa“?’

, Tj. 0 CUTYyaumju Kafa Ap>KaBa Y Kojoj
je mMpuBpesHO APYLITBO OCHOBAaHO OrpaHuWyasa MOryhHOCT TOM ApYWTBY fa u3ahe w3
npaBHor cucrtema Te gpxase. Cyko6 n3mehy MuHuUcTapcTea (MHaHCKja YjeLubeHor
KpasbeBcTBa 1 ApywTsea ,[ejim mejn“ eckanmpao je noyetkom anpuna 1986, kaga je
»Aejn Mejn* o6asectro MuHmUcTapcTeo fa he y XonaHAuju OCHOBATM OrpaHak Yak u
npe hopMasHOr MpeHoca CBOr ceguwita y XofiaHAuwjy, Te Aa cMarpa ga uma npaso
npemMeLllTaja cegmwita y XonaHaujy no ocHoBy uynaHa 52 YOEE3 un 6e3 carnacHoCTu
MuHucTapcTtsa. U3 Tux pasnora ,,[ejim mejn* je o4 MuHUCTapCcTBa (PUHAHCKja TPaXKMO
6e3yCcnoBHY carnacHoCT 3a NPeHoC ceauLuTa.

Kako je MnHucTapcTBo (hmHaHcuja 04610 Aa Aa TPaKeHy carnacHocT, cinyyaj je

pocneo ao Bucokor cyfa YjeankweHor KparbeBCTBa KOju je ofipeano Npekug nocTynka u

2 1bid.
225 Rammeloo, cTp. 46.
213 M. Bacureesuh et al, cTp. 53.
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notom ce o6pato Cyay EY ca 3axTeBOM 3a OfjlyuuBatbe O MPETXOAHUM MUTabUMa,

Koja cy rnacuna:

1) Jla au unanosu 52 u 58 YOEE3 cnpeuasajy opocagy uranuyy oa npuspeoHom
Opywmaey, 4Yuju ce yeHmap YNpasmarbd U KOHMPOLEe HAAA3U y MOj OpiHcasu
unaHuyu, 3a0panu npemeumaj yeHmpa y opyay opaicasy uianuyy 6e3 npemxooHe
caznachocmu, mo jecm o00obpera, y ciyyajesuma: a) uszdecasarva niahara
nopesa Ha npogum uau O0obum xoja ce eeh nojasuna; 6) xada npuspeoHo
Opywmeo Koje diceiu 0a npeHece c60j YeHmMap YNpassared U KOHMpo.ie Moxce 0a
usbecne naahare nopesa, xoju o6u umave O6uo niamué O0a je Mo OPYumMeo
3a0paHcano céoj yenmap ynpaswsarba U KOHMpo.ae y moj Opicasu YiaHuyu?

2) Jla au Ooupexmusa Casema 6poj 73/148/EE3"™ oaje npaso npuspednom
Opywmey uuju ce yeHmap Ynpaewmard U KOHmMpOJle HAA3u y jeOHO] Opoiasu
unaHuyu, 0a Maj YeHmap yYnpasward U KOHmpoJe npeuece y Opyey opiicasy
unanuyy Oe3 npemxooHe Ca2iacHOCMU U 0000persa noo YCio8uMa u3 npeoe
numara? Axo daje, 0a 1u cy peneeanmue o0peddbe HenocpeoHo NpuMeruee Ha
osaj cnyuaj?

3) Vkonuxo je maxea npemxoona cacnacHocm uiu maxeo 00obperbe nompebHo,
0a u 0paHcasa YAAHUYA MONCe 000UMU CATIACHOCH NO OCHOBY HABEOCHOM Y
npeom numarby?

4) /la nu uyurmenuya O0a ce npema peie6aHMHOM NpAgy Opicase ulaHuye He
3axmeea HUKAKBA CA2NACHOCM Y CLYYajy NpOMeHe Mecma HACmarerbd nojeourya

UU KOMNAHUje y opyay Opaicagy 4ianuyy ymuue Ha 08aj cayuaj? «215

Y cBojoj npecyau, Cya EY npuMeTuo je aa je NpeasioxXeHn npeMeLLTaj CTBapHor
cefuvLUTa ApywTea ,,Jejim mejn y XonaHamjy no4nsao Ha nopeckum passosnma, 1o jecT
[a je TO [OpYLWTBO Xefneno fa u3berHe nnaharbe nopesa Ha KanutanHy Ao6UT Yy
YjenneHoM KpaJ'beBCTBy.276 HakoH nperosopa u3mehy [dpywtBa u MwuHucTapcTBa
(hvHaHcKja, MwuHKUCTapCTBO je npucTasio fa [pywT By fa CBOjy CarnacHocT, Y3

MPETXOAHM YcnoB fa [pyLITBO Mpofa A€o CBOje MMOBWMHE Mpe MOMEHTa MpemeluTaja

24 Council Directive 73/148/EEC of 21 May 1973 on the abolition of restrictions on movement and
residence within the Community for nationals of Member States with regard to establishment and the
provision of services, OJ L 172, 28. jyH 1973.

°"® The Queen v H. M. Treasury and Commissioners of Inland Revenue, ex parte Daily Mail and General
Trust plc., napa. 9.

718 1bid., napa. 7.
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cTBapHor ceguwTa y XonaHavjy. Apywrtso ,Jejav Mejn“ Huje npuctano Ha OBakas
MocTaB/beH YCNOB, cmatpajyhv fa je oH npoTvBaH Cfo60AM HacTambMBarba, Koja Mo
HEr0OBOM MULLIbEHY [aje MpaBo NPYBPeAHUM APYLITBMMA [a NPemMecTe CBOje CTBapHO
ceguiTe Ha TepuTOopuwjy [Lpyre [pxase unaHuue 6e3 6uI0 KakBe MPEeTXOo4He
car/laCHoCTW.

Cras Cyaa EY nosogom HaBoaHe moBpefe cnobofe HacTawmBarwa 610 je a cy
Tajawmwy unaHosn 43 un 48 YOEES3 ycmepeHu Ha omoryhaBawe WCTOr TpeTmaHa
CTPaHUM (OU3NYKMM INLMMA W NPUBPELHUM APYLUTBUMA Y HEKOJ Lp>KaBy YlaHULM Kao 1
fomahum gpxxasbaHuma. Cya je Takohe uctakao Aa TW Y/aHOBW 3abparbyjy LpXKasui
YnaHULM 13 Koje noTuye ofpefeHo (U3NYKO NnLe WM NPUBPELHO APYLUTBO Aa OTexa
WM OHeMOryhu HacTawerbe TUX Niuua y ApYroj Ap>Kasu YnaHuuy, jep 6u tume cno6oga

HacTamMBaba M3 YOEE3 6una 6ecmucreHa.’”’

Y 1om cmucny Cyp je uctakao ja
cnobofa HacTawMBara NpeacTas/ba jeflHo 0 OCHOBHUX Havena E3, kao v fa ce ofpenbe
YOEES3 0 npasy Ha HacTarbUBarbe HEMOCPELHO NMPUMERY]Y.

Cras Cyfa o0 npBoM nuTawy jecTe cnepehu: 6e3 o63mpa wTo ogpende YOEE3
KOje ce T4y ciobofe HacTarwMBara UMajy 3a LUW/b jefiHaK TPeTMaH CTpaHux 1 gomahmnx
(U3NYKUX 1 NpPaBHUX NINLA, Te 0Apes6e 3abparyjy ApXKaBu YnaHULUM U3 Koje NpuBpesHO
[PYLUTBO MOTMYE ja OHEMOTYAN HaCTarbere TOT APYLUTBA Y APYroj Apxasi unaHuum.?™
CyL je n oBfe WCTakao fAa cnobofa HacTarwMBara MPUBPELHUX pyliTaBa 0byxBaTa
MOryhHOCT OCHMBara NpeACcTaBHMLUTABA, OrpaHaka WAM 3aBUCHUX [pyliTaBa Ha
Teputopunju Apyre Ap>kase, a CXOLHO uynaHy 52 YOEES3. Mehytum, y KOHKpPETHOM
cnyyajy npaso YjepuweHor KpasbeBcTBa He npensuha orpaHuyera HasefeHe cnobose

HacTawMBaka. 1o hemy:

,, Caznacnocm Munucmapcmea @urancuja ce camo 3axmesa y Cayuajy Kaoa
NPUBPEOHO OPYUWIMBO 3amMpadCu NpeMewimaj ceoje YeHmpanine ynpaee u
KoHmpose ean epanuya Yjeourenoz Kpamwescmesa, anu y3 3a0porcasarve npagHoz
cybjekmueumema u cmamyca npugpeonoe opywmsa Yjeourwernoe Kpawescmea.
Y mom cmucny mpebano ou yzemu y 0063up mo oa cy npuspedHa opywmed, 3a
Pasznuky 00 QuauuKux auya, meopesure npasa u mo, umajyhu y euoy caoauirbe

cmarve npasa E3, meopesune nayuonannoz npasa. Ona nocmoje camo Ha 0CHO8Y

2" Ibid., napa. 16.
28 Ipid.
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PAa3IUYUMUX HAYUOHATHUX 3AKOHOO0ABCMABA Koja o0pehyjy mwuxo80 OCHUearse u

279
Gynxyuonucare.

Cyn je na/be WUCTakKao fa Ce HalMOHa/Ha 3aKOHOAABCTBAa ApyaBa ufaHMLa
pasNMKyjy y mornefqy Tauke BesuBatba Koja Ce MpuMetbyje Ha OCHUBarbe NMpUBPEAHOT
APYLLUTBA, Kao U Yy MOr/eAy TOra Kako ce Ta Tauka Be3vBatba MOXKe HakKHaZHO NPOMEHUTU.

Cyn KoHcTaryje:

,,O0pehene Oporcase 3axmesajy 0a ce Ha UXOB0] MEPUMOPUTU MOPA HAIAZUMU
He camo pecucmposaHo ceduwime, He20 U CMEAPHO ceduuime, NOO KOjum ce
noopasymesa yeumap ynpase HpuspeoHoz Opyuimed, Kao u 0a npemewimaj
yeHmpaniHe ynpage ca me mepumopuje noopazymesa cmoea JUKEUOAYUTY
npuepeoHoz Opyuwmea ca C8UM Nocieouyama Koje ma auKeuoayuja npou3eoou y
NPUBPEOHOM U NOPECKOM Npasy. 3aKoH00ascmea Opyeux opicasa 00380./6A8ajy
npUpPeOHUM OpYUMBUMA NPEeMeUmaj yeHmpaiHe ynpage y ClmpaHy opaicasy, aiu
Heke 00 PuUxX, Kao wimo je mo Yjeoureno Kpameecmeo, mo npaso yciosnvasajy
oopehenum ocpanuderuMa, me npagHe nocieouye npemewmajda, noceoHo y

CMUCTY ONOPE3UBArsd, 8APUPaAjy 00 jeOHe Opacase wiaHuye 0o opyeae. 280

CyL ce fa/be y NpecyayM OCBPHYO U Ha Tadyke BesuBawa 3a ofpehumBarbe
NpuNagHoCTX NpUBPeSHUX ApyliTaBa nomeHyte y YOEE3, a To cy peructposaHo
cefuvLUTe, LeHTpanHa ynpasa U MecTo MpPeTeXHor 06as/bara AenaTHOCTH, Te je UCTakKao
Ja YOEE3 nocmatpa 0oBe Tauke Be3MBara Kao paBHOMPaBHE U HWUjeHOj Of HUX He faje
npeaHocT y oaHocy Ha ocTane.?®! Cyp je gabe uctakao ga 'y YOEES3 Huje perynuncaHo
nuTare fa N1 MPUBPELHO [PYLUTBO MOXE MPEeMeCTUTW CeaulTe U3 jefHe [ApKase
ynaHuue y apyry, Beh je Ta npobremaTtvika ocTaB/beHa Hekoj 6yayhoj nerucnatmBHOj
aKTUBHOCTW Ha KOMYHUTapHOM HKBOY. Cy/ je Takohe y Npecyan Hariacuo n YnkbeHnLy
Ja je unaH 293 YOEE3 noactuuao, y Mepu y Kojoj je TO MOTpebHO, 3aK/by4uliBarbe
MehyapXaBHUX criopasyMa U3Mehy ApxkaBa 4fiaHuua, ca L/beM O4yyBara MNpPaBHOM
cy6jeKTUBMTETA NPUBPELHUX ApYLUTaBa Y Cydajy NpemeLUTaja hUX0BOI PerncTpoBaHor

ceguwiTa U3 jefHe Ap>kase y ,qpyry.282 Ho, n nopen ose ogpenbe YOEE3, y MOMeHTY

%9 Ibid., napa. 18 n 19.
0 Ibid., napa. 20.
L Ibid., napa. 20.
%2 1bid., napa. 21.
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Kaga je Cyn ofnyumBao y npeamety Daily Mail, HujefjaH MeflyHapoHM cropasym 13 oBe
06nactTu Huje 6UO CTYNMMO HAa CHary, HUTK je njeflaH aKT Takee CafpXWHe LOHET Ha
HMBOY npasa E3, Wwto Cyxa 1 KoHcTaTyje y npecyan.”®

Wmajyhu 1o y Buay, Cyg je uctakao Aa cafp>kuHa cnobofie Hactarmsarba He faje
OroBOp Ha MuTake Aa N je U Kako moryhe npeMecTUTn permcTpoBaHO WM CTBAPHO
CefvLUTe NPUBPESHOT APYLUTBA OCHOBAHOTI Y jeHOj APXKaBW YnaHUUM y Apyry Lp>KaBy
unaHmuy, Beh Ha To nuTare Tpeba Aa OArOBOPU HaLMOHaHO 3aKOHOAABCTBO [p)XaBa
ynaHnua.® Mo muwmewy Cyga, OBakey cuTyalujy Moryhe je MpOMEHWTM camo
[OHOLLeHeM NpaBHUX akaTa Ha HWBOY E3 wunu mehygapkaBHWX cnopasyma w3 0Be
obnactu. MNpema Tome, Cyj je CTa0 Ha CTaHOBMLUTE fa Ce cnobofa HacTarbuBarwa He
MOXe TYMauMTW Ha HauuH a [03B0/basa NPUBPEAHUM APYLITBMMA OCHOBaHWM M0 Npasy
jefiHe [p>aBe YnaHuLe fa npeMecTe CBOje CTBapHO CefuLLTe Y ApYrY ApXKaBy u/aHuLy,
3afipkaBajyhu npy TOMe CBOj cTaTyc NpUBPeSHOr APYLITBA OCHOBaHOI MO Npasy fpBse
[pxase unaHuLe.”® Vmajyhn y Buy 0arosop Ha npso nuTare, Cyj je cMaTpao fja Hema
notpebe faBaTv OArOBOP Ha LpYru [e0 NPBOr MUTama.

Ha gpyro noctaB/beHO nuTake Koje je rnacuio — fa v ofpende Aupektuse
Caseta 6poj 73/148 n3 1973. rogvHe 0 yKuJamwy OrpaHuyera Kpetawa M 6opaska y
okBupy E3 3a gpxkaB/baHe [pXKaBe ufiaHULA pau HacTarberba U npyxara ycnyra, fajy
npaBo MNPUBPESHOM [JPYLITBY fJa MPeMecTu CBOj LeHTap YrpaBe W KOHTpOJSie Ha
TepuTopujy apyre Lpxase ynaHuue — ogrosop Cyga 6umo je fa ce ogpenbe AupekTuse
NpUYMekYjy UCK/bYUMBO Ha MUTaa KpeTara U 6opaBka PU3NYKMX NiLa 1 [a ce OHe He
MOrY MO aHaniormj NPUMEHNTY 1 Ha npasHa mua.”®® Vmajyhn y suay ogrosope Cypa
Ha npBa ABa NuTawa, HUje 6muno notpebe fa Cyp oprosapa Ha Tpehe M YeTBPTO
MOCTaB/bEHO NUTakbe.

Opnyka Cypa o npeamety Daily Mail jepHornacHo je npuxsaheHa y npasHOj
Teopuju Kao uctopujcka.?®” Mako je oBaj npegmeT 06yxsaTao BulLLe acriekaTa npasa, Kao
LUTO Cy NMPWBPESHO U MOPECKO Mpaso, Koju cy ce MefycobHo npenmTanu, Cyn nnak
HWje MMao TO/IMKO XpabpocTu Aa y MOTMYHOCTM Hermpa MocTojake UMnepaTuBHUX

ofpefaba HaUMOHa/HUX MpaBa M Aa MX noapeay Hopmama npaea E3, Beh je molwao

%83 Ibid., napa. 22.

4 Ibid., napa. 23.

%5 Ibid., napa. 24.

%5 Ibid., napa. 27—29.

%7 5. Rammeloo, cTp. 49.
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JIMHNjOM Marber oTrnopa v yTBpAMO Aa ce y OACYCTBY ofrosapajyhux ogpeaaba npasa E3
MMajy NPUYMEHWUTVW HauuoHasiHa npaBHa npasuia. JomeT pasmatpawa Cyda vy
KOHKPETHOM cfiyyajy 610 je Taj Aa OLeHW fJa N Cy HauuMoHa/Ha NMOpecka npaswna y
Cknafy ca npasoMm E3, anm ,,camo M3 MepcrnekTvBe HUXOBOr YTuLaja Ha cnobopgy
HacTaruBarba npefsuheHy unaHom 52 y Besu ca unaHom 58 YOEE3“*® Mehytum,
nMajyhin y BUAY Xerbe ApXKaBa YnaHuua fa nof CBOjoM UHIepeHLMjoM 3aapxke LWTo Behu
6poj oBnaihera 13 cgepe jaBHUX PUHaAHCKUja, Of4nyKa O NpeameTy Daily Mail He Tpeba
fa yvyon. Kako je To Bytepc npumeTtno — Cyf je CpyLUMO NOPECKO NpaBo YjeanHeHor
KpasbeBcTBa A03BO/baBajyhu apywtsy ,,[ejnv mejn* ga npemMectu cCBoje ceguwuTe, a
oApesbe O HacTawbMBawy M3 YToBOpa MOrfile Cy MNOCTaTM OMW/BEHO CKIOHWULUTE
Mef)yHapOAHIM MOpeckuM nnaHepuma.’® OBo 61 cBakako [OBEN0 A0 BenuKor 6poja
MPeKorpaHUYHUX MpemMellTaja ceguwiTa nNPYBPeAHMX [ApylwTaBa Koja 6w 6una
MOTVBMCaHA UCK/bYYMBO (PMHAHCUJCKUM, Tj. MOPECKMM Pa3/io3nma.

Ca gpyre cTpaHe, [leo npaBHe Teopuje ynutao ce 36or yera je Cya nutawe Koje
cnaga y [OMeH WCK/bY4MBO TOPECKOr npasa, MPeHeo Ha Mnosbe MehyHapogHor
npuepeaHor npasa.”®® Takofe, HEKM NNCLM, Kao LITO je BuMepLl, 61am Cy CTaHOBMLLTA
fa je Cyp, y CTBapy, NOKyLLao fa cnacy o/ MponacTu Teopujy cTeapHor ceauwita.”®! Mo
HUXOBOM MULLberY, Cy je Morao 3ay3eTu (hIeKCUBUIHNjX CTaB NOBOLOM OBOT MUTaHa
1 NpUMeHNTN fobpe CTpaHe Teopuje OCHMBaKba 1 Teopuje CTBapHOT CeAuLUTa, TaKo LUTO
OV CYLUTMHCKM NPMMEHUO Teopujy npeosnahvBawa. Havme, Mo Teopuju OCHMBaHA
npuBpefHa ApYLWITBa He MOTY [a Mewajy CUCTeM NnpasBa KOju Ce Ha HUX MpuMemyje.
MpviBpeAHO [PYWITBO YBEK OCTaje MO Karom OHOr MpaBHOr CucTemMa Mo KojeM je
OCHOBAHO, YaK ¥ Kaja CBOjy NpVBPeAHY LeNaTHOCT BPLUM Y MHOCTPAHCTBY WU/ Kaja My
Ce CTBApPHO CeauwiTe, Tj. LeHTap ynpas/baka, Hanasy BaH Teputopuje Te Apxase. 1o
MULW/bewY BuMmeplua, napagokcanHo y npeameTy Daily Mail jecTe TO WITO TO
NpUBPeLHO APYLUTBO HUjE HU MMAsIo HaMepy Aa NMPOMEHMW CBOj NpaBHW pexum, Beh camo
fa noctaHe Cyb6jeKT XOMaHACKOr MOPeckor npaBa Kpo3 YCMoCTaB/barbe LeHTpa

ynpaB/barba Ha Teputopujun XonaHauje.”*? He paav ce, fakne, o npefMeTy Koju ce TULLao

%8 1. Schneider, J. Wouters, cTp. 111.
9 Ibid., cTp. 127.

205 Rammeloo, cTp. 51.

L Ibid,

%2 E \Wymeersch (2003), cTp. 19.
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NpeKorpaHnuyHe NPOMeHe CeAWLUTa U NMPOMEHE MPaBHOI PeXxrMa Koju ce Nnpumerbyje Ha
npuBpesHO APYLUTBO.

UuHu ce, pakne, ga Cyn y npeaMety Daily Mail Huje >eneo fa Ha Taj npegmet
rnefia Kao Ha YMCT nopeckonpasHu criop. HanpoTus, Cya je 04/1y4r0 fa Ha W1PU HauyvH
MpPoOTyMayn nTamwa Koja My je HauMOHa/IHU Cy[, MOCTaBuo, LUTO je 3a Nocresuuy UMano
10 Aa je CyA Ha Kpajy fao OroBOpe Ha NuTawa Koja My Y CTBapy HUCY HU MOCTaB/beHa.
To je omoryhuno Cyay Aa 0Baj cnyvaj BOAU Kao Cydaj KOju ce TUYe KOSIM3NOHUX HOPMU
3a NpvBpeAHa LPYLITBA, MaKo Ce MuTare fa /v Tpeba NpUXBaTUTU TEOPUjY OCHMBaHA
WM Teopujy CTBapHOI CeauLiTa HWje HW MOCTaBW/Io Yy OBOM MpeameTy, byayhmn ga u
YjeouweHo KpasbeBCTBO 1 XonaHAuja nNpuxsaTajy Teopujy OCHMBawa. Ha 0Baj HauuH,
Cya je powao y moryhHoCT Aa cTaHe y ofbpaHy cTasa [a je CTBapHO CeAumLUTe Kao Tauka
Be3uBawa KomnatmbunHo ca YOEES3, wrto je 6uno nof BeMKAM 3HAKOM MuUTaka
noce6HoO nocne npecye y cnyyajy Segers u3 1986. rogune. >

Y nornesy cykoba Teopuje OCHUBaHE U Teopuje CTBAPHOT CeAMLUTA, 3aHUM/bUBO
je fa je Cyn y npecyau y npeamety Daily Mail n3berao fa U3Hece cyj 0 TOMe Koja 0f,
[iBe CynpoTCTaB/beHe Teopuje nMa npumar. MefyTum, HakoH 06jaB/bMBara 0Be NPecyse,
rnojasusie cCy ce [uckycuje oko Tora ga /m je Cyn y CBOjOj MPECYAU CYLUTUHCKU
(haBOPN30Ba0 TeOpujy CTBapHOr ceaviuTa.’®® Mo Hallem MULWbewY, M3 Mpecyde Y
npegmety Daily Mail He mMoxe ce m3Byhu 3ak/byvak fa je Cypg hasopu3oBao 6uno
Teopujy OCHMBara, 6uio Teopujy CTBapHOr ceguwTa. LLtasuie, y npecyan Hema
nMoMeHa O OM/I0 KakBUM KO/IM3MOHUM HOpMama, a Takofe HU O MuTawy MpusHamba
CTpaHuX npuBpesHuUX apywrasa. Cya Ce Yak HUje HU YNyLITao y NuTawe MKBuaauuje
npuBpesHOr [pyLwiTBa, KOjy je 3axTeBano YjeaumweHo Kpa/beBCTBO Kao Apykasa
OCHMBara Jpywrsa ,Jejav Mmejn“, Beh ce WUCK/bY4MBO 6aBMO YC/MIOBOM Koje je
MwuHWCTapCTBO (MHaHCUja YjeaurweHOr Kpa/beBcTBa HaMeTHY/NI0 TOM [pPYLITBY 3a
npemMeLUTaj CTBApHOI CeauwiTa U TO jeAMHO ca nopeckorpasHor acnekta. Cyg ce y
aHasm3nm MoryhHoCTM mpemellTaja CTBAPHOI CefuLITa NPUBPELHOr APYLITBA U3 jefHe
[p>KaBe YnaHuLe y Apyry orpaHMyno camo Ha Cyvaj Kaja ApYLUTBO Xenu fa NpemecTu
CBOje CTBapHO CeAuLUTe y APYrYy [pXKaBy, a fa Mpu TOMe 3afpXXu CTaTyc npuBpeaHor
[pyLITBa OCHOBAHOT MO Mpasy MpBe ApXkase yaHuLe. CBe Y CBEMY, MOXEMO 3aK/by4nTH

pa ce Cyg y npeameTy Daily Mail 6aBN0 CaMO NPEKOrPaHNYHUM NpeMeLLTajemM CTBapHOr

23 A F. de Sousa, cTp. 13.
24 . HJI Panayi (2009a), cTp. 38.
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ceguLITa U3 MepPCrneKkTVBe Ap)KaBe MCe/bera, TO jecT CNob60A0M HamyliTawa MpasBHOr
cucTema Mo KoM je NMpvBpeLHO APYLWTBO OCHoBaHO. OBaj Cryyaj, fakne, ,,MpefcTas/ba
oApas y ornegany yewnher cfyyaja Kaga NpuBPeAHO APYLUTBO TPAXM carflaCHoOCT fa ce
HaCTaHU Ha TepUTOpUju CyBepeHe Apxase”. >

Wako je oBa npecyna y MOMEHTY [OHOLLera 6una fobpo npuxsaheHa 36or Tora
LUTO je CYLUTUHCKM cnpeynna nosehaH 6poj MpoMeHa CTBapHOr CefuiTa MpuBPeLHMX
ApywTaBa pagn u3berasawba nnaharba MOPECKMX Aax6bWHa, Yy ofpefleHuM npaBHUM
KpYrosumMa oHa je cxBaheHa Kao orpaHu4erbe npasa NpuBpesHOr ApYLITBA Ha NpUMapHo
HacCTarMBare, Heraunja OCHOBHMX NMPUHUMMNAG KOMYHUTapPHOr MpaBa M KopakK Hasaf Yy
OfJHOCY Ha OfYKY Y MPETXOAHOM chyuajy Segers.®® To je noTepheHo n y ognykama
Cyna EY Koje cy HakoH Tora ycnegune. Muwsbera cMo fa je Cyg npecyay y npeameTy
Daily Mail poHeo Tymayehn Beoma YCKO 06MM npumeHe Cnoboge HacTarbuBara U3
YOEES3. Cyq je nuTare fa /v NPUBPELHO APYLUTBO OCHOBAHO Y CK/Iafly ca NnpaBoM jefHe
[pXKaBe YfiaHnLe MOXKe MPeMecTUTU CBOje CefuLlTe y APYry Ap>KaBy Y/aHWLy CXBaTuo
Kao MuTawe Koje notnaga nof UCK/bYUMBY HaA/IeXXHOCT [pyKaBa Y/iaHuua, a He y JOMeH
KOMYHWUTApHOT Npasa, KOHKPETHO ofpeaaba Tajawkwbux ynaHosa 43 n 38 YOEES. Ca
acnekra MoOpeckor npa.a, npecyga Yy npeamety Daily Mail YAHW Ce MPaBUYHOM, W3
pasfiora LTo NpuBpesHOM APYLITBY He 61 Tpebano fa 6yae LO3BO/LEHO Aa Ce Nno3mBa Ha
KOMyHMTapHa Hayena kako 6u n3berno nnahawe CBOjUX nopeckmx obasesa. Cmarpamo,
MehyTM, fa je HaBefeHa npecyfa 6Owna peTporpagHa jep je Agana nogpLuky
MPOTEKLMOHUCTUYKMM MepamMa [p>kaBa, orpaHu4aBajyhy Tako npekorpaHn4Ha KpeTawa

MPUBPeAHNX ApPYLLITaBa U CNOBOAY HacTatMBakba.
3 CJYUYAJ POWELL DUFFRYN

Cnyuaj Powell Duffryn”’” napegnu je cnyuaj koju ce npeq Cyaom EY nojasno n3
cthepe MefyHapoAHOr MpuMBaTHOI MpaBa 3a MNpWBPeAHa ApywTasa. UukeHuue oBor
cnyvaja jecy cnefehe: npuspegHo Aapywtso ,[lMayen [Aagppun® (Powell Duffiyn),
OCHOBaHO Mo npasy EHrnecke, y nepuogy ogp 1979. go 1982. cTekno je akuuje
npuspegHor gpywrTsa ,,IBX-xonguHr* (IBH-Holding), 0CHOBaHOTI No npasy Hemauke.

HakoH npBor m3gasawa akumja, CKynwtuHa apywrsa ,,MIBX-XonauHr®, Ha Kojoj cy

2% 5 Rammeloo, cTp. 54.
2% M. Bacurbesuh ef al, cTp. 54.
27 Powell Duffiyn PLC v Wolfgang Petereit, npemet 214/89, npecypa o 10. mapta 1992.
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y4ecTBOBa/M NpeLcTaBHULM apywiTBa ,,Mayen JadpuH® n Koja je ogp>kaHa 1980, foHena
je aknamaumjom ofnyky fa ce cnegeha ofpen6a 0 HageXHOCTU yHece Y OCHUBAYKY akT
Opywitea: ,,.Ynucom WM CTulakbeM akuuja W yHyTpawmbuxX NoTBpAa, akuMoHap
npuxBaTa HaflIeXHOCT Cyfa peJOBHO HaZ/IeXXHOT 3a OA/ly4MBakbe Y NPaBHUM CrOPOBUMA
KOju ce TUYy NpuBpesHOr ApYLUTBa, 33 CBe CMOPOBE KOju Oyay HacTajanv usmehy werau
MPVUBPEAHOT APYLLUTBA /N HEroBUX opraHa. 2%

rogunHe 1983. npuBpeaHo ApywTBO ,,MIBX-X0NnanHr ognasn y creyaj. FocnoguH
BongraHr Metepajt, Tpactn gpywrsa ,,MBX-XonguMHr, nogHeo je nNpotus ApyLUTBa
Hayen OadpuH“ TyxOy pagu wucnnate npeoctaior M3Hoca HOBUA MO akuujama
KYyM/beHUM Of CcTpaHe ApywTsa ,[layen JadpuH“, kao u nospahaja HepacnopeheHe
[obutn — aMBuieHae. 3eMasbCKu cyn Hemauke, kome je nogHeTa Tyxb6a, ornacuo ce
HaZIeXHMM 3a pacnpas/batbe 0 0BOj NPaBHOj CTBapy MO OCHOBY rope HaBefeHe oapenbe
n3 OcHuBaukor akta [Apywrtsa. TyxeHo gpywTtso ,[lMayen HapuH® ocnopuno je,
MehyTUM, HaLNeXHOCT 3eMa/bCKOr Cyfa WM WCTakno Aa je, no uynaHy 2 Bpucencke
KOHBEHUMje O HafNeXHOCTW W U3BpLUeHY Mnpecyfa y rpahaHCKUM W MPUBPELHUM
CcTBapUMa®™, jeMHN HaZnexaH OHaj Cy/ Ha umjoj ce TepUTOPMjI Hanasu NpebuBaMLLTe
TY)KeHOr. TO je Yy KOHKPEeTHOM c/yvajy 3Hauuno fa 6u, npuxsararem aprymeHTta
TY)KEHOT, Hafl/ieXXaH Cy[, 3a pacrpas/bakbe 0 0BOj NPaBHOj CTBapU 610 cys YjeLureHor
KpasbeBcTBa, rae je ,,Mayen JappuH® ocHOBaH.

MpeameT je gowao Ao Buwer 3emasbckor cyfa Hemauke koju ce 3a nomoh

o6patuno Cyny EY, ca 3aXTeBOM 3a Ofi/yu1Batbe O CeAennM NPETXOAHNUM NUTabKMa:

1) [la nu 00pedba ocuusauxoe akma Opyumeda npeocmasna ,,y2o60op “ y CMUCiy
unana 17 bpucencke Koneenyuje 0 HAONEHCHOCMU U U3BPUIEHY Npecyoa Y
epalhanckum u npuspeoHuUM Cmeapumd, me 0a Ju 002080p 3a6Uc 00 moaa 0a au
akyuouap ynucyje uzoame axyuje uiu npudaema eeh nocmojehe axyuje?

2) Vkonuxo je 002060p na npso numarbe nNOMEpPOaH,

a) oa au je ynuc uau npuxeam akyuja nymem HUCAHe usjage 0 YRUCY, V Cayuajy
nosehara Kanumana Opywmeda, y Cca2idCHOCMU cad (QOPMATHUM YCI08UMA

npeosuhenum y unany 17, KOHKpemHo 0a i o1 Mopa bumu y nucauoj popmu?

298 .

1bid., napa. 2.
29 Convention on jurisdiction and the enforcement of judgments in civil and commercial matters, 27.
centembap 1968, http://curia.europa.eu/common/recdoc/convention/en/c-textes/brux-idx.htm, 5. jaHyap
2015.
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6) O0a nu je 3a0080.beH YC08, Npedsulien UCMUM YIAHOM, Od CHOpP MOpa
nomnadamu noo oue ,,Koju mo2y npoucmehu u3 eeze ca oopeheHum npasHum
oonocom“?

8) Oa qu uzbop cyda uma ymuyaja Ha saxmese Koju ce 0OHOCE HA UCHAAMY

axyuja u nospahaj nepacnopehene ousudende? “*"

Y pasmatpawy ofrosopa Ha npBo nutawe, Cya je Hajnpe youmo fa je OAHOC
13Mehy NpvBpeaHOr APYLUTBA W HErOBUX aKUMOHapa YroBOPHOMPAaBHE WU sui generis
npasHe npupoge.®* C tum y Besu, Cyj je ncTakao aa o6asese Koje nLe 1Ma y CBOjCTBY
ynaHa ApywWwTBa Mopajy OWUTW TpeTupaHe Kao YroBopHe 06aBe3e y CMWC/Y 4naHa 5
Bpucencke koHBeHUWje ,,360r TOra LUTO Y/IAHCTBO Y APYLITBY CTBapa M3Mehy uiaHoBa
JpywtBa 6/MCKe Bese UCTe BPCTE Kao M OHEe KOoje Ce CTBapajy M3Mehy cTpaHaka Yy
yrosopy*.** Mpema Tome, Cyj, NpaBu aHanorujy nsmelly ofHoca CTpaHaka y yrosopy i
O4HOCa uYflaHoBa MpuBpegHor AywTea. 10 HweMy je OCHMBaHE NPUBPeHOr [pYLUTBA
caMo 13pa3 3ajefJHNYKMX MHTepeca Y/aHOBa APYLUTBA pajgu OCTBaperba UCTOr uuba. Y
OCTBapewy TOr UWba, CBaKM YnaH [pywTBa MMa MpaBa M 06aBese, YCTaHOB/bEHE
OCHMBaYKNM aKTOM [pYLUTBa, Y OAHOCY Ha ApYre YfiaHoBe U opraHe ApywTea. Ta npasa
1 obasese ce, no ctasy Cyaa, Mopajy cMaTpati YroBOpoOM KOju UCTOBPEMEHO perysnuLle
M 0fjHOCe Mefly YnaHOBMMa ApYLUTBa M OfHOCE U3Mely YnaHoBa 1 opraHa ApywTsa.*’

3 osora Cya 3ak/bydvyje fa Ce rope HaBefeHa Kray3yna O HALNEeXHOCTU U3
OCHMBAYKOI aKTa ApylwiTBa 3aucTa MMa Ccmatpatu YroBopoM Yy CMuc/iy udnaHa 17
Bpucencke KoHBeHUWje, Te Aa je OHa, jefJHOM Kaja Ce nMpuxsaTtu, npaBHO 06aBe3yjyha 3a
CBe YnaHoBe ApYLITBa, 6e3 0631pa y KOM MOMEHTY CY OHM ApywwITBY npucTynuam. OBO je
moryhe 3aro LITO 4faH ApYLWTBa, MOMEHTOM CTynawa Y Y/I1aHCTBO, Mpuxsara CBe
oApen6e 13 OCHMBAYKON aKTa, YaK M aKo ce ca MnojeAnHuMa He cnaxe. Tako 6u no ctasy
Cyma ,[Opyraumje Tymadewe uniaHa 17 bpucencke KoHBeHUMje [0Beno 1o
MYNTUNAMKAUWje HALMEXHOCTU 3a CrOPOBE KOjU HacTaHy W3 jefHOr UCTOr MpaBHOT U
YMHEHUYHOT OfHOCA M3MeNy ApYLITBA M HErOBMX YNaHoBa, LUTO OM Yrpo3wsio Hayeno

npasHe curypHoctn® 3%

%0 powell Duffiyn PLC v Wolfgang Petereit, op. Cit., napa. 4.
%1 5 Rammello, cTp. 59.

%2 powell Duffiryn PLC v Wolfgang Petereit, op. cit., napa. 15.
%3 Ibid., napa. 16.

04 1bid., napa. 20.
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Mosozom pgpyror nutawa, Cya je uctakao ga he ce cmarpatu fa Cy 4/iaHOBU
[pyLITBa CBECHM NOCTOjaka CBUX oapenaba O YroBOPEHOj HaANeXHOCTU YKO/IMKO ce
OCHMBAYKW aKT Hanas3n Ha MeCTy Koje je AOCTYMHO Y/iaHOBMMA APYLUTBA, Kao LTO je TO
Ha NMpuMep pPerncTpoBaHo CeAmLUTe, NN YKOIMKO je OCHMBAYKM aKT AENOHOBaH Yy jaBHOM
peructpy. Osum ctasom Cypg je jow jefHOM NOTBPAMO fJa uYnaH 17 Bpucencke
KOHBEHLMje nMma 3a Lu/b [a U3jaBa carnacHoCTV CTpaHaka 6yae NoTKpen/beHa AoKa3nma.
Cyn pabe ucTvye fda, y cknagy ca unaHom 17 bpucencke koHBeHuumje, ogpenba o
Hag/1eXXHoCT mopa 6uTK y [0BO/LHO) Mepu ofpeheHa, y CMUCY [a ApXasa U3 Koje je
CyZ Mopa 6uTW y Be3u ca NpeaMeTOM Cropa Koju MpPouCTUYe U3 KOHKPETHOT MpasBHOr
ogHoca. OBO orpaHuyere croboge msbopa cysa uma 3a UWb fa 06e36eqm npasHy
CUTYPHOCT CTpaHKamMa Koje 61 Mopase yHanpeg npeaBuaety Koju he cyn 6Utn HagnexaH
y C/lyyajy criopa Koju NponcTekHe U3 KOHKPeTHOr yrosopa. MNuTare Aa i Npaso CcyAa,
ymja je Haf/IeXXHOCT YroBOPeHa, UMa VMKakBe Be3e ca NpeaMeTOM KOHKPETHOT cropa, no

305 11170 ce

muwbewy Cyaa Tpeba fa byde 0CTaB/beHO Ha TyMayere HaluuoHaIHOM Cyay.
TUYe OLroBOpa Ha NuTare fa N Ce HaBefeHa 0fpenda O YroBOPEHOj HALMEXHOCTU U3
OCHMBAYKOI aKkTa MOXXe MPUMEHUTU Ha KOHKPEeTaH NpeAMeT Cropa y OBOM MpesMeTY,
Cyn je Takohe ncTakao Aa 0 0BOM nuTary Tpeba fa 04ny4n HaUuUOHaIHW cya, umajyhu y
BUAY MPETXOLHO M3HETO.

Wako ce oBa npecyfa He 6aBy KOHKPETHO C/106040M HacTarVBaba NpuBpeLHUX
JpyLiTaBa, HATU CyKo60oM 13Mely Teopuje OCHMBaHba U Teopuje CTBAPHOT CEAMLUTA, OHa
je unak 3HayajHa 3a npeAMeT 0Bora paja 3ato wWro je Cyf y npecyam pasmarpao fLejcTso
ogpesaba YOEE3 Kkoje ce ofHOCe Ha npuBpefHa APYLWITBa, Kao WM MpasHa Mpasusa
MehyHapoLHOr MNpMBaTHOr MpaBa WHKOpMnopucaHa Yy bpucencky KoHBEHUMjy O
Hag/IeXXHOCTKN, NPU3awy U U3BPLUEHY CTPaHUX Mnpecyfa y rpahaHCKuM 1 NpuBpesHUM

cTBapunma.

4. CJIYUAJ CENTROS"

»LleHTpoc” (Centros) je LpYLUTBO Ca OrpaHM4eHoOM ofrosopHoLuhy ocHoBaHoO 18.
Maja 1992. y YjeanreHom KpasbeBCTBY 0f CTpaHe AaHCKUX [p>kKae/baHa, rocrnofuHa u
rocrnohe bpajg, Koju cy umanm npebusaniwre y JaHckoj. byayhu fa npaso YjeaueHor

KpasbeBcTBa He nponl/lcyje HWKaKBE YC/10BE BE3aHE 3a YMiaTy MUHUMa/IHOI OCHUBa4YKor

5 Ibid., napa. 30-34.
%% Centros Ltd v Erhvervs-og Selskabsstyrelsen, npemet C-212/97, npecysa og 9. Mapta 1999.
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KanuTana, rocnoguH u rocnoha bpajg HMKaga H1UCy ynnatuam usHoc o 100 6pmuTaHCKnx
()yHTM Ha MMe YynNuCaHOr OCHMBAYKOl KanuTana. BUTHO je wcTahyv unkbeHuLy fa
ApywTso ,,LleHTpoc* o4 MOMeHTa CBOI OCHMBawa y YjeaunrbeHom KpabeBCTBy, na o
MOMeHTa MOJHOLUEeHha 3axXTeBa 3a Perucrpauujy orpaHka y [JaHCKoj, Huje y mnpakcu
06aB/ba/I0 HUKAKBY MPUBPESHY AenarHocT. Mpobnem je y KOHKPETHOM Cy4ajy HacTao
Kaja je 0BO APYLUTBO NOKYLIANO0 Aa OCHYje orpaHak y [laHCKoj npu Ynpasu 3a TProBuHy
1 NpYBpeAHa ApYyLITBa Npu JaHCKOM MuHucTapcTBy npuepege. Kaza je cpeguHom 1992.
rocrnoha Bpajg opmanHO 3aTpaxunia of Ynpase 3a TProsuHy W MpuBpeLHa APYLITBA
peructpauujy orpaHka y [JaHckoj, Ynpasa je o4buna Taj 3axTeB ca aprymeHTaumjom aa
JpywTBo ,,LieHTpoc*, Koje Huje HY NOC/oBasIo Ha TepuTopuju YjeanrmeHor KpasbeBCTBa,
CYLUTMHCKW MMa Hamepy fa ce y JJaHCKOj OCHYje Kao pefloBHO NMPWMBPEAHO APYLUTBO, & He
Kao orpaHak, fa 6u n3berno npvMeHy LAHCKOr 3aKOHOAABCTBA KOje Mmponucyje ynaaty
MWHUMA/IHOT OCHMBAYKOr KanuTtana y umsHocy o 200.000 JaHCKMX KpyHa, CXOLHO
3aKoHy 6poj 886 of 21. feuem6pa 1991. rogure.*®’

Mo onbujarwy 3axTeBa 3a perucrpauujy orpaHka, ,LleHTpoc™ ce 3a 3awTtuty
CBOjuX npasa 0b6paTno OCHOBHOM cyay Y JlaHCKOj. AprymMeHT ApyLiTsa ,,LieHTpoc™ 61o
je Taj pa, ¢ 063MPOM Ha 4uHbeHWLY [a je MPONUCHO OCHOBaHO Y YjeAWHeHOM
KpasbeBCTBY, OHO MMa MpaBo Ja Ha Teputopuju [lJaHCKe OCHyje orpaHak, y CKiagy ca
Tafalkbum YnaHom 52 y Besn ca uynaHoM 58 YOEES3. Mo HMXO0BOM MULLILEHY,
YUMHEHULA A TO [PYWTBO Of MOMEHTA OCHMBaHa HWje MOC/noBasio Ha TEPUTOPUK
YjenuweHor Kpa/beBCTBa HEMA YTHLaja Ha YKuBarbe Cloboje HacTarmbuBara 0f, CTpaHe
[PYLITBa, N0O3MBajyhu ce Npu ToMe Ha cTas Cyga EY y cnyuajy Segers. 39830

Ca gpyre cTpaHe, CTaB Ynpase 3a TProBvHy v npuspesHa Apywtea JlaHcke 61o
je Taj fa wKUX0BO ofbujarke peructpauuje orpaHka Apywrsa ,LleHTpoc® Huje 6m0
MPOTUBHO HaBefeHUM uyfaHoBMMa 52 u 58 YroBopa, M3 pasnora LITO je MOKYLLaj
OCHMBarba orpaHka y [laHckoj 610 yCMepeH Ha n3nrpaBare JaHCKUX NPaBHUX Mpasusia o
06aBe3HOj ynnaTy MUHUMa/IHOT OCHMBAYKOr Kanutasa. Ynpasa je fa/be UCTak/a ga je
ofbujakbe perucTpauumje OnpaBAaHO Ca acrnekra 3alWTWTe MPUBATHUX W jaBHUX
nosepunaua n LpPYrMx YroBOpPHUX CTpaHa, Kao W ca acrekra MpeBeHuuje HamepHOr

n3asnBarba crevaja.®?

7 Ibid., napa. 6 1 7.

%% Jbid., napa. 8.

% By, Opervak 1, Mnasa I, [leo Apyrvt OBOF paja.

310 Centros Ltd v Erhvervs-og Selskabsstyrelsen, op. cit., napa. 12.
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MoBOAOM MPETXOAHO HaBefeHOr npobrema, BpxoBHM cya [aHcke o6paTuo ce
Cyay EY, ca 3axTeBOM 3a OZ/yulBatbe O MPETXOAHOM MUTatby Yy BE3W Ca TyMayerem

ynaHoBsa 52, 56 n 58 YOEE3. Mutare 3a Cyp rnacuno je:

JHa au je y cknady ca uwnanom 52, y eesu ca unanosuma 56 u 58 YOEE3,
oo0bujare pecucmpayuje 02paHKa nNpuepeoHo2 OPywmed Huje ce pecucmposaHo
ceduwime Hauaszu y Opyeoj OpaHcasu YIAHUYU U Koje je NPONUCHO OCHOBAHO ca
OCHUBAUKUM Kanumanom y uznocy 00 100 bpumanckux ¢ymmu (oxo 1.000
OJaHcKux KpyHa) u Koje nocmoju y cKiaody ca 3aKOHOOA8CMEOM me Opakcase
unaHuye, ako Mo OpYWmMeo y moj OpHcasu He 6puiU HUKAKEY NPUBPEOH)
deramuocm el uma Hamepy 0a y OpPAHCABU UIAHUYU pecUCmpyje 0SPAHAK, KAKO
OU YeNoKYNnHYy NPUBpeoHy 0enamuoCm 8PUIUILO Y OPAHCABU Y KOJO] OCHUBA 02PAHAK
U y Kojoj ce maksea npoyeoypa cmampa npeoy3emom ca yumsem usdelasarba
niaaharwa ocHusauxkoe kanumana y usnocy me marem 00 200.000 oanckux kpyna

(0anac 125.000 oanckux kpyHa)? «311

Cyf EY ce y cB0joj npecyaun Hajnpe OCBPHYO Ha MuTawe fa I orpaHLu mMory
yXvBat cnobofy HacTawMBata rapaHtoBaHy unaHosuMa 52 u 58 YOEE3. Kao
NpeTXo4HY KoHcTaTauujy, Cya je Harnacvo fa [aHcka Ynpasa 3a TProBuUHy 1 npuspesHa
[PYLITBA HM HAa KOjU HauyMH HUWje Hervpana npaso NPUBPELHWUM APYLUTBUMA, Yuja Cy
perncTpoBaHa CeAuTa Yy [PYroj ApXasBW YfMaHuuW, fa CBOjy [eNlaTHOCT Bplle Ha
Teputopmnju [aHcke Kpo3 orpaHke. [a je ,LleHTpoc™ Ha TepuTopujn YjeammeHor
KpasbeBcTBa 06aB/ba0 6M/I0 KakBy NPUBPeLHY [JenaTHOCT, YnpaBa He 6w ofbuna

perncTpaLyjy Herosor orpaHka y Janckoj.

AprymeHT faHcke Brase 6o je Taj ga ce
ynaH 52 YOEES3 n He MOXe NpuMMeHWUTV Ha KOHKpeTaH cfyvaj, ¢ 063MpoM Ha To fa
CMOPHO MUTake Hema NPeKorpaHWYHN Kapakrep, Tj. 4a je OHO Be3aHO camMo 3a [laHcKy.
Havme, rocnogmH n rocnofha bpajo Apxas/baHn cy JlaHCke ca npebuBavwiTemM Yy
[JaHckoj, a gpywTBo ,LleHTpoc” ocHOBaHO Yy YjeauweHOM Kpa/beBCTBY rae Huje
BPLUM/IO HWKAKBY [enaTHOCT, MMalo je 3a LUWwb Aa LEeMOKYNHY CBOjy MpuUBPesHY
aKTMBHOCT 06aB/ba KpO3 OrpaHak Ha Teputopuju [laHCcke, U TUMe WM30erHe npuMeHy

[JaHCKOT 3aKOHa KOjI/I perynuiie oCHMUBawe NPUBPESHNX APYLUTaBa. Crora, no MULLIBERLY

* Ibid., napa. 13.
312 1bid., napa. 15.
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[laHCKe Bfafle, Y KOHKPETHOM C/iy4ajy He MOCTOjU eNeMeHT WHOCTPaHOCTM Y CBETNY
npasa EY, a noce6Ho cno6oge HacTawMBarba.

CraB Cyfa y BesW ca NnuTawem MOCTOojara efleMeHTa MHOCTpaHoCTU 61O je fa
cuTyaumje y Kojuma npuBpesSHO ApYLUTBO OCHOBAHO MO MpaBy jefHe [pXxaBe unaHuLe y
KOjoj My ce Hanas3n permcTpoBaHo CefuvLUTe, MMa Hamepy Aa OCHyje orpaHak y Apyroj
[pXaBu YnaHuum, cnafajy y nome npumeHe npasa EY. Ctora je, no muwsbewy Cyaa,
MpeneBaHTHO Aa /N je NPUBPELHO APYLUTBO OCHOBAHO Y jefiHOj ApXKaBy YnaHULM caMo 3a
CBPXY OCHMBarba CBOI 3aBUCHOI APYLUTBA Y APYroj ApXKaBy Y/aHuuUM, Kako 6u ce y Toj
[IPYTOj AipXKaBy YnaHnLy obas/bana LenoKyrnHa npuBpeHa enatHocT apywrsa,

Cyg pasbe uctuue fja rocnofuH u rocroha bpaja HYkazfa HACY HU cnopunum fa cy
ApywTBo ,,LleHTpoc* ocHoBam Yy YjenuweHoM Kpa/beBCTBY camo fa 6u u3bernu
NpYMeHY [aHCKOI 3aKOHO[ABCTBa KOje perynuiie ynnary MWUHUMaJHOr OCHUBaYKor
Kanutana, MefyTum, To No MUWbewy Cyaa He 3Ha4X Ja OCHMBatbe orpaHka y [laHckoj
0f, CTpaHe bpuTaHCKOr ApyLTBa HUje 06yxBaheHO CNo60A0M HacTarwMBara 13 YiaHoBa
52 n 58 YOEES. 36or Tora, Cya cmaTpa fa nutawe MpyMeHe HaBeLeHWX 4naHoBa
YOEE3 Tpeba pa3fBojutv of NuTarba fa M LpXKaBa YlaHULA MOXE WM He MOXe
YCBOJUTU Mepe Kako 6y cnpeuunsia Nokyllaje CBOjUX [ApXaB/baHa Aa U30erHy npumeHy
fomaher npasa KopuLhereM MOryRHOCTY Koje UM Hyan YOEE3 '

MoBojoM NuTara Aa v 04bunjare peructpaumje orpaHka apywTsa ,,LleHTpoc” y
[JaHckoj npefcTaB/ba orpaHuyerbe €nobose HacTawmsarba, Cyf ce Hajnpe OCBPHYO Ha
unaHose 52 1 58 YOEES3 koju fajy npaBo gpXasbaHumMa E3 1 npuBpesHUM SpYLLTBAMA,
OCHOBaHMM Y CKflafy ca NpaBOM [pXaBe YnaHuLe W yuje ce PermcTpoBaHO CeauLuTe,
LIeHTpa/Ha ynpasa WUn MecTo NpeTeXHor 06aB/bara eNaTHOCTU Halasu Ha TepUTopuju
E3, fa y Apyrum ap>xkasama YnaHuLamMa OCHUBajy NpuBpeSHa ApyLUTBa U 06aB/bajy CBOjY
[ieNaTHOCT MOf, UCTUM YCMoBMMa kao M gomahu apxasmaHn.® Umajyhn y suay
HaBefeHe oppenbe YOEE3, crtas Cyma jecTe [fa npakca [pXaBa ufaHuua ja y
ogpeheHnM cnyyajeBrMa O40OWMjy perncTpaumjy orpaHka NpUBPeAHOr APYLUTBA, Ymnje ce
CefMLUTe Haasn y ApYroj Ap>KaBuW YnaHuLUy, NPeAcTas/ba Y CTBapy orpaHuyerse cnobose

HacTarMBatba U3 YnaHa 52 n 58 YOEES npuspefHUM ApYLUTBMMA OCHOBaHWM Yy CKNagy

*3 Ibid., napa. 16.
* Ibid., napa. 17.
*15 Ibid., napa. 18.
38 1bid., napa. 19.
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ca NpaBoM Te Apyre [pxase YiaHuLe. To Aa/be 3HAYM [a Takea npakca [pxasa YiaHuua
NpefCcTaB/ba KpLuere Co60je HacTarbnBarba ycTaHoBbeHe YOEES Y

Crepehe nutamwe, Ha koje je Cyn Tpebano pa ga oarosop, 6uno je fa im ce
ynaHosu 52 1 58 YOEE3 mory npvMeHVUTH y Cnyyajy Kaja ce ApYLUTBO OCHMBA Camo ca
LM/beM n3beraBarba NPMMEHe HaLMOHa/IHUX NPaBHUX MpaBusia Koja perynily OCH/BaHe
npuBpeSHNX ApywiTasa. Pagm ce, fakse, 0 3/0ynoTpebu cnobofe Hactawmsarba. Cyg je
MPUXBAaTUO YNHEHULY [a je Y hEeroBoj Npakcu 6uno cryvajesa y Kojuma je 3ay3eo CTas
[a cy [pXaBe 4naHuLle osnawheHe Ja npeay3uMajy mMepe Kako Gv crnipeyune cBoje
JpXaB/baHe fa, nof nnawtom ofpefaba YOEES3, usnrpajy HauuMoHanHo npaso M ja
3noynoTpeb/basajy Apyra npasa Koja MM omoryhasa npaso EY. Mehytum, oBa npakca ce
He MOXXe NPUXBaTUTU Y CBaKOM Ccfiyvajy, Beh ce Mopajy y3eTu y 063up Un/beBU Koje

UMajy HasegeHe oapen6e YOEE3.3'®

Y cknagy ca TUM, YAHeHUUa fa [p>KaB/baHWH
[pXaBe unaHuue KOju >Xefm fa OCHyje MpYBpesHO ApYLITBO TO Ypagu y [pXKasui
YfaHUUM Yuja npaBHa MpaBWia HajBulle OAroeapajy HEroBvM WHTepecuma, He
npeacTas/ba camMo Mo cebu 31oynoTpeby cnobofe HacTamwMBara.®'® 3akmbyuak Cyaa y
npegmety Centros 6M0 je Taj fa Ce Y KOHKPETHOM C/y4yajy He MOXe roBoputu O
3noynoTpeby cnobofie HacTawMBara 0f CTpaHe ApywTsa ,LleHTpoc”. Oppenbe YOEE3
n3pnunTo omoryhasajy NpuBpPeLHVUM [APYLUTBAMA OCHOBaHWM Y CKMafy ca 3akOHWMa
jefHe gpXKaBe unaHuUe, 1 Koja MMajy CBOje PerMcTpoBaHO CeAuLUTe, LeHTpaHy ynpasy
WM MECTO NpeTeXHOr 06aB/bara AeNnaTHOCTU Ha TepuTopujn E3, fa y Apyroj Apxasu
YNaHULY BPLLIE CBOje aKTUBHOCTY KPO3 OrpaHaK, NpeACTaBHULLTBO UM 3aBUCHO nue.*?

Cyp je fasbe, CYNpOTHO CTaBy U3HETOM Yy NpeameTy Daily Mail, nctakao fa Huje
3Ha4yajHo 3a 04/1yKY Y OBOj MpaBHOj CTBapy TO LUTO MPaBo MpWBpeAHUX ApywiTasa y E3
HWje moTnyHo xapmoHu3oBaHo.**! Mopes Tora, Cya je y ciydajy Segers UcTakao fa
YyMkbeHVLa Aa NPUBPEAHO APYLITBO He BPLUM HWKAKBY MPUBPEAHY AenaTHOCT Ha
TEpUTOPUjU LpXKaBe YfaHWUe Yy KOjoj My Ce Haia3n PeructpoBaHo CeauLuTe, a CBOjY
[enaTHoCT BpLUM CamO Ha TEPUTOPUjU Ap>KaBe YfaHuLe rae My Ce Halasun orpaHak, Huje
[0BO/bHA 32 TO fJa Ce [OKaXe MOCTojawe 3/710ynoTpebe npasa wav paynonosHor

noHatarwa. CxofHoO TOMe, Ap>XaBa 4YlaHnua y KOjOj Ce OrpaHakK OoCHMBa HEMa MpaBo Aa

7 Ibid., napa. 21 n 22.
%8 Ibid., napa. 25.
%19 Ibid., napa. 27.
%0 Ibid., napa. 26.
%2 1bid., napa. 28.
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oHemoryhy npvBpefHO ApyWwTBO Yy Kopuwhewy ofpesaba npasa EY koje perynmiy
Cno6ofy HacTamwMBara.*2? CynpoTHO MOHalLake fpXasa YfaHnLa 61no 61 NPOTUBHO
ynaHosuma 52 n 58 YOEES, y cmucny fa 6w npefcras/baio orpaHuyere Kopuwherba
npaBa Ha CeKyH/apHO HacTarbMBarbe Koje rapaHTyjy HaBeaeHu unaHosu.*?

Mocnegre nuTare 0 KojeM je Cyz 04/1y41Ba0 Y OBOM MpeMeTy TULAI0 Cce Tora
Ja /M Ccy [03BO/bEHEe Mepe [p)aBa u4/aHWLA Kojuma ce cnoboja HacTawyBara
orpaHuyasa 3060r 3awTWte uWHTEpeca Tpehux /fmMua, jaBHOT TMOPeTKa W MpaBHe
curypHocT. CTaB [JaHCKe Ynpase 3a TProsuHy W nNpuBpeAHa ApywTtsa 6uo je fa
oApen6e JaHCKOT 3aKOHa KOoje Nponucyjy MUHUMaHN OCHMBAYKM KanuTan u 06aBe3HoCT
HEroBe Yrsare UMajy ABOjakn Lu/b: Kao NpBo, Aa YYBPCTe PUHAHCUCKY CUTYPHOCT TUX
npuBpefHWX [pyliTaBa Ca LUWbEM 3alUTUTE jaBHUX MOBepuniaua oOf pu3Mka
HEHan aTMBOCTM MOTPaKMBAHA jep OHW, 33 Pas/MKy Of NPMBATHUX NOBepwiaua, He
MOry OCUrypatu CBOja MOTpakuBara CpeAcTBUMa 06e36ehera; U Apyro, Aa Mpyxu
3alUTUTY CBMM MNOBepuoLMMa OUIN OHW jaBHWU WM NPUBATHU Of PW3MKa NpesapHor
noHatarba 1 6aHKPOTCTBA OHUX MPUBPELHNX APYLUTABa YMjU je OCHUBAYKM Kanutan 6uo
HeafjekBaTHO Mam.*** Mo MULLIMLERY YNpaBe, 3a 0CTBapMBatbe OBUX L/beBa He MOCTOju
Marbe PeCTPUKTMBHA Mepa Of OHe KOja je CnpoBeAeHa npema ApywTsy ,,LleHTpoc*.

Y3umajyhu y 063vp aprymeHTe 0be cTpaHe Kao v CBOjy AoTafallwy npakcy, Cyg
je KOHCTaToBao Aa HauuoHa/lIHe Mepe KOje OrpaHuyaBajy Wav YMHe Mare aTpPakTUBHUM
yXvBarbe OCHOBHMX cnobofa rapaHToBaHux YOEE3 Mopajy 3a40BO/bUTU YeTupu
ycnosa: 1) mopajy 6UTn nprMerseHe Ha HeAUCKPUMMUHATOPaH HauyuH, 2) Mopajy ouTu
ornpasfaHe VMMepaTUBHUM 3axXTeBMMA jaBHOT UHTepeca, 3) Mopajy 6uTu ogroeapajyhe 3a
OCTBapuBare CBOjUX MOCTaB/bEHWUX LW/bEBA, 4) HE CMejy W3MasuTh M3 OKBMpa TUX
MOCTaB/beHNX Lrbesa. >

Y KOHKPEeTHOM C/yyajy HaBefeHW YC/0BW 32 MPUMEHY PEeCTPUKTUBHMX Mepa
HUCY ucnyrweHU. Kao nNpBo, KOHKPETHMM Mepama Ce He MOXe NocTvhv Lmn/b 3alTuTe
nosepunaua jep, 4a je ApywrTso ,,LleHTpoc* 06aB/basio CBOjy MOCNOBHY [eflaTHOCT Ha
Teputopnju  YjeaumweHor KpasbeBCTBa, HEroB orpaHak 6vo 6u perucrpoBaH Ha

Teputopuju [laHCcKe, a pu3KnK 3a [aHCKe nosepuoLie 61o 6u jeaHak y ob6a cnyyaja. Jarbe,

%22 Ibid., napa. 29.

32 Ibid., napa. 30.

324 bid., napa. 32.

%5 Cyp je oBa ueTwpu ycnosa Beh paHuje YTBPAWO Yy npeameTuma Dieter Kraus v Land Baden-
Wuerttemberg (C-19/92, 1993. roguHa) u Gebhard v Consiglio dell ‘Ordine degli Avvocati e Procuratori di
Milano (C-55/94, 1995. rogmHa).

115



Cunuwa Hosxosuh Jloxmopcka oucepmayuja

KaKo je ApywTBo ,,LleHTpoc* 0CHOBaHO Yy CKnafy ca npasoM YjeanmeHor Kpa/beBCcTBa, a
He ca npaBoM [laHCKe, HEroBy MoBepuoLu Cy o0b6aBeLlTeHN Aa Ce Ha hera npuMemyije
npaBo fpyraynje y 04HOCY Ha OHO KOje perynuile OCHUBabe NPUBPELHUX JpyLUTasa y
[JaHckoj, Te ce OHM MOry noseary Ha ogpefeHa npasuna npasa EY Koja M npyxajy
3alITUTY, Kao wTo cy YerspTta gupektmea Caseta 6poj 78/660/EE3 of 25. jyna 1978. u
JefaHaecTa anpekTiea CaseTa 6poj 89/666/EE3 op 21. eLiembpa 1989. roguHe. 26327

[Opyro, Cyf Huje NnpuxBaTno aprymMmeHT [jaHcke Aa Huje Moryhe ycBOjUTU Mare
PECTPUKTUBHE Mepe Y OJHOCY Ha OHe Koje Cy Y KOHKPeTHOM cnydajy Centros YCBOjeHe.
Havme, moryhe je TakBe Mepe [LOHETM M3MeHama 3aKoHa Koje 6u omoryhune jaBHUM
nosepuvouymMa gobujarbe noTpebHMX rapaHuuja. Ha Kpajy, uumbeHuuUa fa [pxxasa
ufaHMLa Hema MpaBo Aa PerucTpyje orpaHak npyBpeLHOr ApyLUTBa OCHOBAHOT Y CKNagy
ca MpaBoOM Jpyre Ap>xase u/iaHuLe Y KOjoj joj ce Hamasu permcTpoBaHO CeauLuTe, He
crpeyaBa Ty MpBY [pXaBy ufiaHWUy Yy [AOHOWewY ofrosapajyhnx mepa y uUumby
cripeyaBarba WM KaxraBarwa 3/10ynoTpeda 6wuno y ofHOCY Ha camo ApYLUTBO WM Ha
Herose 4saHose. bopba nMpoTuB 3/10ynoTpebe npasa He MOXe, MefyTuUM, onpasfatu
npakcy ofbujawa peructpaumje orpaHka ApyllTBa KOje MMa PerucTpoBaHo ceaullTe y
[PYroj 4p>kaBu YnaHuLK.

Y npaBHOj Teopmju ce npecyna y npeamety Centros CMaTpa NPeKPeTHULLOM jep je
OTBOpWU/ia NYT BeOMa LUMPOKOM TyMadewy crobofe HacTawmBarwa M3 YOEE3, yckom
TymMauewy nojMa 3n10ynoTpebe npaBa, Kao W MOCPeLHOM (haBOpPU30Baky Teopuje
OCHMBatba Yy 0AHOCY Ha Teopujy cTeapHor ceauiiTa.*”® 3anummueo je wto Cyg EY y
0BOj Mpecyan HWjelHOM pedyjy Huje MOMEHYO CBOjy npecyay y npeamety Daily Mail,
HWTW CTaBOBE KOje je Yy HO0j u3Heo. OBO je ¥ pa3ym/bvBo 360r Tora LUTO Ce 0Ba ABa
npegmeTa HUcy 6aBuia MOTMNYHO MCTOM NpobreMaTMkoM. Haume, [0K je y npegmeTy
Daily Mail TnaBHO nNuTawe 6WU10 CTaTyc NPUBPELHOr APYLUTBa Y ApXKaBu UCerbera
HaKOH NpemMeLUTaja CTBapPHOI CeAMLLITa Y MHOCTPAHCTBO, OCHOBHO MuTarbe KojuM ce Cyf
6aBuo y npeamety Centros OUNO je NUTaHe NPU3HaHa NPUBPESHOT APYLITBA NPONUCHO

OCHOBaHOT y,ﬂ,pyFOj [p>XaBu YnaHULW. YTIpaBo 13 OBOT pa3/iora He MOXe ce cMatpaTu ga

%25 Ibid., napa. 36.

%7 Fourth Council Directive 78/660/EEC of 25 July 1978 based on Avrticle 54 (3) (g) of the Treaty on the
annual accounts of certain types of companies, OJ L 222, 14.08.1978. roguHe; Eleventh Council Directive
89/666/EEC of 21 December 1989 concerning disclosure requirements in respect of branches opened in a
Member State by certain types of company governed by the law of another State, OJ L 395, 30. geLembap
1989.

328 C. HJI Panayi (2009a), cTp. 42.

116



Cunuwa Hosxosuh Jloxmopcka oucepmayuja

je Cyp npecygom y npeamety Centros, U KaCHUjUM MpecyfamMa Koje cy ycnefune y Toj
obnactu (Uberseering, Inspire Art UT[.), 1€pOr1pao CBOj CTaB W3 npecyae Y NpeamMeTy
Daily Mail. To he ce KaCHMje 1 NOTBPAUTU LOHOLLEHEM OLNYKe Y npeameTy Cartesio U
06pasnoxerem Koje je Cyf U3HeOo y TOj Npecyau.

Nwmajyhmn y Bugy oanyky Cyna y 0BOM npefMeTy, eo NpaBHe Teopumje CTao je Ha
CTaHOBWLUTe [ja Npecyza NpakTMYHO Hafake ApXaBaMa YnaHuLaMa fa Hanycre Teopujy
CTBapHOT CeAnLLITa jep je oHa npoTuBHa YOEE3.3*% Tymauehn npecyay y Tom cyuajy
Ha HaBe[eHW HauuH, jaBuna ce 60jasaH fa je Teopumja CTBapHOr cefuLuTa M3rybusa Ha
CHa3W, YMMme Cy [pXKaBe M3rybusne jefjaH of rNnaBHUX WHCTpyMmeHata 6op6e npoTuB
3noynoTtpebe npasa. Mo BumepLuy, Ap>xaBe Koje NpuxsaTajy TeOpujy CTBapHOr ceamLuTa
Hehe MOhM fa yumHe HMWTA APYro HO Aa rfefajy Kako Ce bWiX0Ba KOHTpOsa Haf
npuepeaHnM apywTeuma ry6u.®** Tume ce npakTMYHO y eBPOMCKO MPaBO YBYKAO
»LeNnaBepcku cuHapom®, Tj. ,,TpKa Ao AHa“. Ca gpyre cTpaHe, [pXaBe Koje ce Bofe
KPUTEPMjyMOM OCHMBaHa fi0N1a3e Y He3ro4Hy CUTyaumjy fa cTpaxyjy aa v cy, y cBetny
npecyge y npegmety Centros, kUX0Ba MpaBHa Npasuia Koja perynuiy nceygocrpaHa
npuBpefHa ApYLWTBa y CKIafy ca MpaBOM Ha HacTawumBawe u3 YOEES3. Mehytuwm,
Pameno nctunye fja ce oBakaB CTaB He MOXe NMPUXBaTUTU U3 TpK pasnora: npso, jep Cya
YOMLUTE HUje eKCMIMUWTHO MOMMWHAo Teopujy CTBapHOI CefuLiTa Y CBOjOj Mpecyau;
Jpyro, jep nocToju pasnmka nmehy npumMapHoOr U ceKyHAapHOr HacTawbuBawa U Tpehe,
jep nocToju 3HayajHa pasnmka umehy opbujarba perucTpauuje PUKTUBHUX OrpaHaka
WM 3aBUCHUX ApyLUTaBa W ApYyrux 6/1aXkux 06/mKa caHkumja Koje ce npumeryjy 360r
HenoCTyMaka Mo HaLMOHAHVM NPaBHUM NpasuanmMa.

LLITo ce Tmye npBor pasfnora, NOTPe6HO je NocebHO HarMoOMeHYTW [a He caMo Ja
Cyf, HUje eKCNAULUTHO NMOMEHYO HUTW AMCKYTOBAO O TEOPUjU CTBAPHOI CeAMLUTa, Hero
ce M npegmet cnopa y cnydvajy Centros OLHOCK Ha YjeauiweHO KpasbeBCTBO M [JaHCKY
Koje npuxsaTajy Teopujy ocHuBawa. [pyro, aprymeHT Cyga fa NpuBpesHO ApYLUTBO
MPOMUCHO OCHOBAHO Y jefHOj APXXaBW YflaHULM MOXE OCHWMBATW OrpaHke y ApYyrum
[p>xaBama uYfiaHuLama jecte y MOTMYHOCTWM pa3ym/bMB, MMajyhv y BUAY BENUUHY

jeAvHcTBeHOT TpXMWTa EY, WTO 3a nocneanLy uma To Aa NpuBpeAHa ApYLLTBa He Mory

%9 Eddy Wymeersch, ,,Centros: A landmark decision in European Company Law“, Financial Law
Institute, Working Paper Series 1999-15, Ghent University, October 1999, cTp. 2.

¥0'5. Rammeloo, cTp. 72.

%L E. Wymeersch (1999), cTp. 2.

%2 Ibid., cTp. 73.
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06aB/baTV CBOjY [leNIaTHOCT Ha TO/IMKO BENNKOj Teputopuju 6e3 nomohu cBoje fioKaiHe
MpeXke orpaHaka, npeicTaBHUWITaBa wnn umjana. lpema ToMme, of cno6ose
HacTawuBarba YycTaHoB/beHe YOEE3 Bulle KopucTM uma NpaBo Ha CeKyHAapHO
HacTarbVBarbe 0f Nnpasa Ha NPMMapHO HacTawMBare. Bennko je nutare Wwta 61 ocTaso
04 cnobofe HacTarwMBarba YKOMMKO OU Ce 3abpamwmBasia perucrpaumja orpaHaka wum
npefcTaBHMLLITABa CTPaHUX MPUBPELHUX APYLITaBa Y APYroj Ap>KaBy YnaHuLM camo 13
pas/ora LITO CTpaHO APYLUTBO — OCHMBAY OrpaHKa, OLHOCHO NPeACTaBHULUTBA — HE
BPLUM HWKaKBY MPUBPeLHY AenaTHOCT Ha TepuUTopuju JpxxaBe Y KO0joj je 0CHOBaHo, TO
Ject n3 pasnora WTO Cy TO [PYLUTBO W HEroB OrpaHak, OLHOCHO MPeACTaBHULLTBO,
OCHOBaHW pafun u3berasartba NMPUMeHE Mpasa Te Apyre ApXkase unaHuue. Tpeha cTBap
TUYe Cce yC/oBa 3a [OHOLLEHE Mepa KOjMM Ce OrpaHuyaBajy OCHOBHA Hayena, cnoboje v
npasa n3 YOEES. Mo muwberby Cyga y 0BOM NpeaMeTy, ofbujare JAHCKOr opraHa fa
M3BPLLN PerncTpaumjy orpaHka eHriecKor npuBpeLHOr ApYLUTBa MpeLcTaB/ba Npenpeky
yXvBawy cnobofe HacTarwuBarba rapaHtosaHe unaHoeuma 52 un 58 YOEE3. To,
MehyTuM, He Cnpeyasa [p>kaBe ufaHuue fa npefysviMajy Mepe Kako 6w oHemoryhuse
CBOje [p>KaB/baHe y n3berasary NMPUMeHe HalMOHa/IHOT 3aKOHOLABCTBA MO OKPUIbeM
npasa Koje rapaHtyje YOEES, u Takohe kako 6u nx cnpeywse y 310ynotpebu npasa un
oBnawhera Koje M npyxa npaso EY. Te mepe, no crasy Cyga, Mmopajy 6utu Takse ga
ncnyrwaBsajy rope HaBefeHa YeTpy ycroBa.

[ok je y npeameTy Daily Mail Cyn 0HeMOryhmo vcesberbe CeauLTa NnpuBpesHor
[pyLWTBa M3 je4He Lp)KaBe unaHule y Apyry, y3 aprymeHTaumjy ga Taksa moryhHoct
Huje npeasuheHa npasoMm EY, y npeametry Centros Cyf je WMpOM OTBOPUO Bparta
yce/bery NpUBPeAHUX ApYLTasa y Apyre Apxase ynaHuue EY, nossosbasajyhu nm ga
ce y TM cuTyaumjama nosueajy Ha cioboay HacTamwmMBarwa Kojy uMm omoryhyje YOEES.
MehyTM, TakBa MOryhHOCT M3pUYUTO je [aTa CamO MPUBPELHUM [APYLWITBMMA Koja
OCTBapyjy NpaBo Ha CEKYHAAPHO HacTarbere Ha TEpUTOPUjU Apyre ApXKase YnaHuLe, AOoK
ce Cya Huje y CBOjOj Npecyan OCBPTA0 Ha NWTare MPUMAapPHOr HacTawera y ApYroj
Jp>xaBu unaHuum. OBakBMM TymMayereM ofpefaba 0 cnoboau HacTawmBarwa M3 YOEES,
Cyn je omoryhvo Apxas/baHuMma ApXkasa YnaHuua EY pa cnobogHo n3abepy Lp>kaBy

YnaHuLy y Kojoj he ocHoBaTV NPYBPEAHO APYLUTBO, & cCaMUM TUM U Aa ciobofHo bupajy
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N MepojaBHO MpaBo Koje he ce Ha HMXOBO APYLUTBO MPUMEHNBATUCS, LITO Cy HeKX
ayTOpwW 03Ha4YNM Kao ,,poferbe crio6ose M3Gopa y NpaBy NpUBPeAHNX ApyLUTaBa“. >

MMpaBHa Teopuja HaBOAW NeT 3HaYajHUX pasnuka nsmehy npeamerta Daily Mail n
Centros. Kao npBo, cnyyaj Daily Mail Tuye ce MeflyHapOZHOT NpuBaTHOr npasa JOK ce
npegmet Centros TUYe CyncTaHumjanHor npasa. Apyro, cnyyaj Centros OLHOCKU Ce Ha
npaBo MpuUBPeAHOT APYLUTBO Ha CEKYHAPHO HacTawMBamwe, JOK ce Yy cnyyajy Daily Mail
pagn O MpVMMapHOM HacTawmBawy. Tpehe, Daily Mail ce OJHOCU Ha WCE/bEHE
npuBpesHOr Apywtea, JOK ce Centros OOHOCU Ha YCerbewe MNPUBPEAHOr ApYyLITBa Y
Opyry [LpXaBy unaHuuy. Yetspto, npecysom Yy npeameTy Centros CYLWTUHCKU je
npenHayeHa npecyga y npeamety Daily Mail. TeTo, ognyka y npegmety Centros yT4e
Ha [p>kaBe uflaHuLe Koje NpuMetrbyjy Teopujy OCHMBaba fa Npu3Hajy cTpaHa npuspesHa
[pYLUTBA, @ OCTaB/ba OTBOPEHUM MUTaHE MPU3HAHKA CTPaHUX NPUBPELHUX ApYLUTaBa Of
CTpaHe ApXaBa YnaHunLa Koje NpyMerbyjy Teopujy cTBapHor ceauiuTa,>®

Hemauka npasHa Teopuja je, y Be3n ca npecynom y cnyvajy Centros, CTana Ha
CTaHOBMLUTE [a, MaKo Teopuja CTBAPHOr CeauwiTa OBOM MPECYLOM HWje 3BaHUYHO
HanywTeHa of cTpaHe Cyda, Hemauka Kao ApxkaBa Koja npuxeaTa Teopujy CTBapHOT
ceauiTa Hema BWLIe Mnpasa fa NMPUBPELHUM APYLITBMMA OCHOBaHUM MO Mpasy Apyre
[pXXaBe u4/aHuLe Hermpa npaBHW CYOJeKTUBWUTET, HUTWM fa 0fbuje perucTpauujy
orpaHaka, OfJHOCHO MpPeACTaBHMLLTABA TUX NPUBPeAHMX ApylwTasa.>*® Hemauku opraHm
“nak “majy npaso Ja fOHOCe Mepe Kojum he ce cnpeunTun 3noynotpebe npasa EY, npe
cBera Kpo3 MpoLUMperbe OArOBOPHOCTM OCHMBaYa W AMpeKTopa TUX MPUBPEAHMX
JpyLiTasa.

Mocne ognyke Cypa y npeamety Centros, CyKo6 M3Mehy Teopuje OCHMBaKba u
Teopuje CTBapHOr CefuliTa NOCTa0 je joll M3paxeHWju. Tako je y Ap>kaBama Koje
npuxsarajy Teopujy CTBapHOr cefMwiTa Ojayana febara O TOMe Y KOjoj Mepu je Ta

" Heku

ognyka Cyga yrposvuna faby NpuUMeHy Teopuje cTBapHor ceguwta.®
TeopeTvyapy Ccy TBPAWAM [a ce ofnyka y npeamety Centros He MOXE CMartpaTtui
peBonyLuMOHapHOM, Beh fga OHa camo noTBphyje mnapasesiHo MoCTojake Teopuje

OCHVBatba W Teopuje CTBApHOT ceavwTa. [pyry Teopetuyapy Cy nosgpaBuan oanyKy

3 A. F. de Sousa, cTp. 16.

4 ). Borg-Barthet (2012), ctp. 113.
5 Ibid., cTp. 118.

%5 A. F. de Sousa, cTp. 79.

%7 C. Frost, cTp. 3609.
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Cyna y npegmety Centros ca cTaBoM fa je Cyf y Toj npecygu opbauuo Teopujy
CTBApPHOr CeaMLuUTa, Koja je 1 Mo HUXOBOM MULLbeHY MPOTHUBHA CNI060AM HacTakbVBaba
Kojy rapaHTyje YOEE3.3%

W3 npecyge y cnyyajy Centros MOXe Ce 3aK/byduTU fa ApXKase ynaHuue EY He
Mory fa kopucte mMoryhHocT ofbujarba npu3Hara NpuBpeSHOr APYyLITBa OCHOBaHOr Y
[pYroj Lp>kaBu YnaHWULM, YKONMKO Ta APYyLITBA He WMCNyHasajy YcnoB 6/McKe Bese
13Mehy CBOT perncTpoBaHor 1 cTBapHor ceauiita. byayhu aa je Ta MmoryhHocT jefHa of,
OCHOBHMX Moc/efmua NpuMeHe KpUTepujyma CTBapHOr CeAuMLLTa, NOCTaB/ba Ce NUTae Y
KOjoj Mepu ce Teopuja CTBAPHOTI CefMLLITa MOXE NPUMEHMBATY Y ApXKaBaMa YiaHuuama
EY, umajyhm y Bugy cras Cyaa.

Mnak, Tpe6a umatn y Bugy u fa ce ctaB Cyna y npegmety Centros OLHOCKU CaMo
Ha NpuBpeAHa ApyLITBa ca Teputopmje EY. To 3Hauu fa ce Ha NpUBpPeLHa ApYLUTBA Koja
He moTuuy U3 EY u pgasbe MOry npumerbyvBaTW HalMOHafiHa npaBHa npasuna Koja
13paxasajy Teopumjy CTBapHOr cefuLUTa, C 063MpOM Ha TO [ja Takea CTpaHa npuspesHa
JpywitBa He YyXuBajy cnobosy HacTawmBawa M3 YOEE3. Y3umajyhu y 063up cse
MPETXOAHO W3HETO, MOXEMO 3aK/byuuTu fa je opnyka Cypa y npeamety Centros
3Ha4YajHO ymawuna ynory Teopuje CTBApHOI CeauUTa, anu je HWje Mnak cacBUM
UCKbYUMNa, Te he ce Ta Teopuja U fasbe NMPUMEHUBATU Y YHYTPaLUbUM NPUBPELHUM
OLHOCUMA Jp>KaBa 4Y/aHuua, Kao W npema nNpuBpeHUM ApYLITBMMA KOja He MoTuvy 13
Ey.339

5. CJIYUAJ UBERSEERING

Y cnyuajy Uberseering®*®

Cya EY pasmaTtpao je nuTare npusHara npuBpeaHor
APYLITBA OCHOBAHOT Yy [PYroj [ApXXaBW YfaHWLM, OAHOCHO MOryhHOCT npemMeLuTaja
CTBApPHOI CeAMWITa Yy [APYry [ApXaBy ufaHuly, ako Ta [Jpyra ApXasBa Yy CBOM
3aKOHOAABCTBY NpuxXBaTa KPUTEPMjyM CTBapHOr ceauwiTa npu  ofpefuBarby
NpUNagHoOCTX NpMBPeAHOr ApywWwTBa. Crop y cnyvajy Uberseering HacTao je NoBOOM

Hencnykwewa yrosopa 3ak/byd4eHor I/I3M€f]y HemMaykor npuBpefHOr ApywTea ,,Hopaunk

%8 Erik Werlauff, ,,Using a Foreign Company for Domestic Activities*, /0 European Business Law
Review, 1999, ctp. 306-310.

%9 Bug. jow: Anne Looijestijn-Clearie, "Centros Ltd -A Complete U-Turn in the Right of Establishment
for Companies?", International and Comparative Law Quarterly 621, 2000; Wulf-Henning Roth, "Case
note on Centros", 37 Common Market Law Review 147, 2000.

¥0 Uberseering BV v Nordic Construction Company Baumanagement GmbH (NCC), npegmet C-208/00,
npecyaa og 5. HoBem6pa 2002.
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KOHCTpakWwH KomnaHu 6aymeHayMeHT [MBX“ (Nordic Construction Company
Baumanagement GmbH (y pavem TekcTy: ,HKKB®) u XxomaHgckor [pywTsa
LMN6ep3epuHr” (Uberseering). Tokom 1992. ,M6Gep3epuHr je aHraxxoBao ApPYLITBO
»HKKB" Kako 61 My peHOBMpPa/io rapaxy v XOoTef, KOju Cy Ce Hanaswuin Ha HeroBom
semsbuwITy y Ancengopdy. Tokom 1994. roguHe iBoje HEMauKuUX ApXKaB/baHa Kynuso je
cBe yoene y Apywrtsy ,,Mbep3epuHr. HakoH WWTO je HEMAYyKO [PYLUTBO 3aBpPLUWIIO
yroBOpeHe pazose, ,,16ep3epuHr je nmao npumesbe Ha KBa/IMTET U3BELEHUX PajoBa, Te
je of HeMauyKor LpylITBa 3aTPaXkMo HakHagy wreTe. bygyhu fa cnop Huje morao fa ce
PeLn Ha MUPAH HauuMH, XOMAHACKO APYLITBO je NMPOTMB HEMAYKOr APYLUTBA MOLHEN0
TY)OY 33 HakHagy LUTeTe npes HemauykvM PervoHanHum cyfom y Toky 1996. roguHe.
MehyTtmM, PervioHanHn cyg je ofbaumo TyXOYy Tyxuoua Kao HeL03BO/bEHY, ca
aprymeHTaumjom ga XonaHACKO APYLITBO, YMjU Cy YaHOBU GUIM HEMAYKMN [pXKaB/baHW
N 4ymnje ce CTBApPHO CefMLUTe Hanas3nulo Ha Teputopmju Hemauke, Hema cnocobHOCT fa
Oyfie cTpaHKa y NOCTYNKY jep HWje MpeperncTpoBaHo y Hemaukoj, Ynje 3akOHOAaBCTBO
Kao KpuTepujym MpuUNagHOCTU MpaBHUX /Mua MPOnuUcyje KpUTepujym CTBapHOT
ceauiuTa. >

Hemauko MefyHapoZHO MpvBaTHO NpaBO MpONuCyje fa je 3a MnpaBHW CTaTyc
MpaBHOT N1LLA MepoaBHO MpaBo [pXKaBe Y KOjoj Ce Haia3n CTBapHO CeAuLLTe MpaBHOT
nmua (UeHTap ynpase W KOHTposie). Mako je XO0naHACKO [PYLWTBO UMano CTBapHO
ceguwTe Ha TepuTopuju Hemauke, OHO HWje GMI0 PErucTpoBaHo y Hemaukoj Kao
npuBpeSHY CYBjeKT, na je U3 Tor pas/iora Hemayky Cyf, y HaBefeHoj napHuuu, o4buo aa
npu3Ha NpaBHU CYOjeKTUBUTET U CTpaHauyKy CrOCOOHOCT TOM XO/IaHACKOM ApPYLUTBY.
CraB cyga je 610 fa ,,6e3 0031pa Ha YMHEHULY [a Ce TYXKUaL, Mopa NpUxeBaTUTK Kao
noctojehe NpvBpeHO APYLUTBO MO npasy XonaHAuje, TO He crnpeyasa cyfoBe Hemauke
y NPVYMeHV Teopuje CTBAPHOT CEAWLUTA Ca HEHUM HAJTEXUM MOCNeauLama, HATK je no
CTaBy Cy/a TO 3abpareHo Mo YOEE3“3* Mo HeMauknM 3aKOHUMa, faKe, JpyWwTBO He
MOXeE MPOMEHUTU CTBapHO cefmwiTe 6e3 perucrpauvje Te MpoMeHe, a fa Mpu TOoMe
cayyBa CBOj NpaBHW CYOjeKTVMBMTET. Tako je, NO MUWLLI/bEwY CyAa, MpemeLTajem
CTBapHOr ceauwiTa Apywtea u3  XonaHauje y Hemauky W MnponyLiTakem
npeperucTpaynje apywrsea y Hemaukoj, apywTso ,,M6ep3epuHr* m3ryomuno cBojCcTBO

npaBHOr anua, a CaMnUM TUM WU CTPpaHa4dky CNOCO6HOCT. HakoH Xanbe Ha HaBeaeHy

¥1 Ibid., napa. 6-9.
¥2 5. Rammeloo, cTp. 82.
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MPBOCTENeHY 04/1yKY, TaKaBs CTaB je NMOTBPAMO U ApYyrocTeneHn Bum pervoHanHu cys y
cenTem6py 1998. roguHe.>*

Mo cTaBy 06a HeMauka cyda, ApYWTBO ,,6ep3epuHr™ HMje No HEMAYyKoM npasy
MMasio NpasHY CMoCo6HOCT y HeMaukoj, ¢ 063MpOM Ha YutbeHUUY Aa je TO APYLUTBO
OCHOBAHO Yy XonaHAuju, a fa My Ce LieHTap ynpas/batba Haasno y Hemaukoj. byayhu ga
HEMAyko MpaBO Kao Tauyky Be3uBawa 3a NpVBpeAHa APYLITBA Y3MMa KpPUTEPUjYM
CTBapHOI CeauwiTa, TO je, N0 MULL/bEHY HEMaYKUX CyLoBa, ApYyWTBO ,,16ep3epuHre
6mno y obase3un fa ce Hajnpe NpeperncTpyje Npu HagneXxxHoM HeEMayKoM PerucTpy, Kako
61 My 6110 NMPU3HATO CBOJCTBO NPaBHOr NKLA Ha TeEPUTOPUjM Hemauke, a caMum TUM 1
CTpaHayka CrnocoGHOCT npea HeMaukuM cyaosuma.*** HakoH WTo je Bulum pervoHanHm
CyL ofbuo xanby apywTsa ,,M6ep3epuHr® Kao HeOCHOBaHy, TO APYLUTBO Ce Xanuso
Hemaukom PefepasiHOM cygy Koju je y mapty 2000. ogpefmo npekug mocTynka u
o6patuo ce Cyay EY noBofjoM ofiyurBarba 0 MPETXOAHOM nnTarby.>*

®epepanHu cyn Hemauke noctasuo je Cyay EY faBa nutarwa — [la im ce 4iaHoBU
43 n 48 YOEE3 mory TymauuMT¥ Ha HayuMH [a HWje [03BO/bEHO Y je[HOj Lp>Kasu
YnaHULM, M MNpemMa HeHUM 3aKOHMMa KOju npuxeatajy Teopujy CTBapHOr CeauLuTa,
LLEHUTN MpaBHY W CTpaHayKy CMoCco6HOCT ApYLUTBa MPOMWCHO OCHOBAHOr Yy APYroj
[PXKaByU YnaHULM, ako To ApYyLITBO Y MefhyBpeMeHy MpPemMecTy CBOje CTBapHO CeauLuTe y
npBy Ap>kaBy unaHuuy? [a v cnobofa HacTawuBarba 00yxBaTa M OLEHY CTpaHauke
CMOCOBHOCTH MO MpaBy fpXkase Y KOjoj je ApYWITBO 0CHOBaH0?

AprymeHTV rnasHor npasobpaHuoua Kosnomepa usHetu npeg Cyg 6unm cy pa
PECTPUKTUBHE ofpeAbe HeMaykor npaea HWUCY Yy carnacHoctM ca  crobogom
HacTaruBarba ycTaHOB/beHOM YOEE3 360r HKX0BE HEMPONopLMOHAIHOCTM Y Of4HOCY
Ha CTpaHayKy CnoCco6HOCT ApYLUTBA MYHOBAXHO OCHOBAHOT Y APYrOj APXKaBy YniaHuLM,
Kao M [Ja HeMauyku cyn He MOXe fga 6uvipa uM3Mehy KpuTepujyma peructpauumje u
KpuTepmnjyma CTBapHOr ceauliTa MPUINKOM OfJ/lydVBakba O CTpaHaykoj Crnoco6HOCTU
[OpyLWTBa, jep Cy TU KPWUTEPUjyMU YCMOCTaB/bEHW Kao pPaBHOMPaBHM Yy unaHy 48
YOEE3.*

3 Uberseering BV v Nordic Construction Company Baumanagement GmbH (NCC), op. cit., napa. 9.
¥4 5. Rammeloo, cTp. 82.

5 Uberseering BV v Nordic Construction Company Baumanagement GmbH (NCC), op. cit., napa. 10.
8 Ibid., napa. 21.

37 M. Bacureesuh et al, cTp. 58.
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Cyn je nocTaB/beHOM npo6nemy y cnydajy Uberseering NPUCTYNMO Ca Tpw
acnekra. Npeo, Cyf ce u3jacHMO Ha nMuTare fa nu ce ofpenbe YOEES koje ce Tuuy
cnobofie HacTarbMBawa MOry MPUMEHUTU Y KOHKPeTHOM cnyyajy. Apyro, Cya ce
no3abaBno 1 NUTakbeM [a M Cy HEMaYyKu CyL0BM OrpaHUyuuny cnobosy HacTarbuBara y
KOHKpeTHOM cny4ajy. Tpehe, YKOMIMKO Ce orpaHunyerbe €nobo/e HacTarbyBara LOro4mso,
[a N1 je TO peLLiere 610 onpasaaHo Un Huje.

Mosogom npsor nuTaka Cyf je cTao Ha CTaHOBULLTE Ja ce oapenbe o cnoboau
HacTawmBarba M3 YOEE3 npumetbyjy M Ha cTpaHa npvBpefHa ApYWTBA Y ApXKaBu
unaHmuuW. Y csojum nogHecumma Cypny, Brage Wtanmje, LLnaHnje n Hemauke nsHene cy
CTaB [la Teopuja CTBapHOI CeaMLITa HMje NPOTMBHA CNO60AM HaCTakbMBaka U3 YroBopa,
YaK W Kaja HeHa MpUMeHa BOAM Herupawy MpaBHOr Cy6jeKTUBMTETa CTpPaHOT
npuepeaHor apywtsa.**® Ca pgpyre cTpade, Bnage YjeaumeHor KpamescTa W
XonaHgmnje, kao n Komucmja n EBponcka acouujauuja cnobogHe tprosuHe (EFTA),
CTasie Cy Ha CcTaHoBMLWTE Aa YnaHoBu 43 n 48 YOEES 3abpatbyjy ApXXaBu ynaHnum ga
yTBphYyje npaBHW CYOjeKTUBUTET CTPaHOr MpPUBPeAHOr APYLUTBA Y CKiagy ca gjoMahum
npasoM. Y o6pasnoxewy npecyne Cyn ce MPUKIOHWO MULLbEHwY [pXaBa Koje ce
MpoT1BE MPUMEHN Teopuje CTBapHOr CeauLTa U yTBpAUO fa ynaHosu 43 n 48 YOEE3
3aMcTa CrpeyaBajy ApXKaBy uUMaHULY [a LUeHW MpaBHUM CYOjeKTUBUTET CTpaHor
npyBpeLHOr ApYLUTBA NpeMa CBOM Npasy, Te [a My OrpaH1yaBa Npaso Ha NpUCTyn cyay
Hervpamem Herose cTpaHauke cnocobHocTn.>*

Kao n y npeamety Centros, Cy[, je 040M0O apryMeHT [a KOHKPeTHa cuTyaumja y
KOjoj ce Hawwio ApywTBo ,M6ep3epuHr* He noTnaga Mo nosbe MpuUMeHe crobofe
HacTarbVBarba 300r TOora LUTO Y TOM MOMEHTY Huje buna ycBojeHa HujeHa KOHBEHLMja 0
y3ajaMHOM Mpu3Hawy MNPUBPELHUX [JpyliTaBa MO OCHOBY Tafallkwer unaHa 293
YOEE3.*° 3a pasnuky op npegmeta Centros, Cyp je y cnydajy Uberseering jacHo
Hanpasmo pas3nuKy usMehy Tor npegmeta v npegmeta Daily Mail. Haume, cnyyaj Daily
Mail TMUAO ce ofHOCa M3Mely NpUBPeLHOr APYLUTBA U ApXKaBe YfiaHuLe Y Kojoj je To
[PYLUTBO OCHOBAHO, Y CUTyauMju Kafa TO APYLITBO XKenW Aa CBOje CTBapHO CeaumLuTe
npeMecTV y Apyry LpXaBy YnaHULy Y3 3afpXaBare NpaBHOI Cy6jeKTUBUTETA Y ApXKaBu

CBOT OCHUBatba. Cnyuaj Uberseering ce, ca Apyre CTpaHe, TULA0 NpW3Hakba NpUBpPeaHOr

8 Uberseering BV v Nordic Construction Company Baumanagement GmbH (NCC), op. cit., napa. 31-33.
¥9 Ibid., napa. 82.
%0 1bid., napa. 45.
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[pyLWTBa Y jeflHOj APXXKaBM 4YnaHWLM, y CUTyaluju Kaja je TO ApYLUTBO OCHOBaHO Y
[PYroj 4p>kaBu YnaHuLm.

HakoH WwTo je yTBpAMO Aa ce ofpente o cnoboay HacTamyBarba NpuMersyjy 1 Ha
cnyyaj Uberseering, Cya je NMPUCTYNMO aHaiM3upakby MUTawa fa A je Hemauka
npekpwmna Ty cnobogy opbujarmbeM Mpu3Harba NpaBHOr Cy6jeKTMBUTETA APYLUTBY
»V16ep3epuHr”. C tum y Besun, Cyp je nocebHo pasmoTpuo 06aBe3y npeperucrpauuje
npuBpeSHNX ApyluTaBa Y HeMaukoj, ako Ccy Ta NpMBpesLHa JpYLUTBa OCHOBaHA Y CTPaHoj
[p>XaBu, a Ha Teputopuju Hemauke UM ce Hanasu CTBapHO ceauLiTe. 3akbydak Cyfa no
OBOM MUTary jecTe fa cnobofa HacTarbMBaka U HeHa cafpXXuHa noctajy 6ecMucneHe
YKOJIMKO NPUBPESHO APYLUTBO HEMA N0 ayTOMaTu3My NpPU3HaT npaBHU CY6jeKTUBUTET Y
[pYroj ApXasu YynaHuum, Kao n MoryhHocT fja 6yfe napHU4YHa CTpaHka npes cyLoBvma
Te gpxxase. Cy[ je Takohe 3ak/bydno [a je Npu3sHarbe NpaBHOr CYDjeKTUBUTETA Of CTpaHe
fomahe ap>xaBe HEONXO4aH NPeaycnoB 3a YXXuBawe Cloboje HacTawbMBawa. Ha 0CHOBY
cBera HasefeHor, cTaB Cyda je fJa Cy HeMayko ofbujarbe Mpu3Hawa MpasHoOr
cybjekTmBMTETa ApywTBa ,M6€p3epnHr* n Hervpawe CTpaHayke Croco6HOCTU TOM
[PYLITBY NPOTMBHY ofpeabdama YOEES o cno6oay HacTarbMBara. >

Y KOHKpeTHOM cnydyajy, ctaB Cyga je 610 fJa ako je MpuBpeLHO APYLITBO
MPOMUCHO OCHOBAHO Y jeflHOj ApXaBW UMlaHULM, Y KOjoj My Ce Hanasu 1 permctposaHo
CefuLUTe, OHAA Ce 3aKOHOABCTBO ApXKaBe Y KOjy je TO APYLUTBO MPEMeCTUI0 CBOje
CTBApPHO CefMLUTE He MOXe NpPUMeKBaTM Ha HauuH fa To 6yae CynpoTHO cnoboam
HacTamwMBarba. Cy/ je 3ay3e0 M CTaHOBWLUTE Ja je OBaj CNydaj pasnuyuT y OAHOCY Ha
cnyyaj Daily Mail w3 pasnora WTo ce Yy cnyyajy Uberseering pagn 0 NTarby NpU3Harba
NpyBPeLHOr APYWITBA Y jefHOj ApXaBu YfaHUUM, Y KOjy je TO APYLTBO MPEeMecTuo
CTBapHO CeAumLUTe U Koja ofbuja fa npu3Ha cTpaHaukKy Croco6HOCT TOr ApYLUITBa, a Koje
je NponncHO OCHOBAHO Y APYroj ApXKasW ynaHuuu. o npaBHOj TEOpUjKW, Y NUTawY je
%2 Nakne, y cnyuajy

Uberseering, NpemMa NpaBy XonaHauje no KOM je APYLUTBO ¥ OCHOBaHO, OHO W Aarbe

pasnnka I/I3M€f]y eMurpadmoHe n UMmUrpaLlMoHe NPomMeHe ceguLlTa.

MOCTOjY U HEroB CTaTyC Ce Huje NPpoMeHMo, 6e3 063Mpa Ha NPOMEHY CTBAapHOT ceauLLTa.
Ca pgpyre cTpaHe, y npeamety Daily Mail, [pylITBO je NPOMEHOM CTBapHOI CeauluTa

Tpebasio fa n3rybu cratyc cybjekTa npasa CXOLHO 3aKOHMMa YjeanreHor KpabeBCcTBa.

1 Ibid., napa. 82.
%2 M. Bacureesuh et al, cTp. 58.
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3akbydak Cyfia y KOHKPeTHOM Cny4ajy jecTe Taj Aa ApYLITBO ,,/16ep3epuHr, 6e3
0631pa Ha HOpMe HemMayKor npasa, MMa Mpaso Aa Ce Mo30Be Ha Cnobofy HacTarbKBarba
ycTaHOB/LeHY YOEE3 npunvkom yTBphuBarma NpaBHe W CTpaHauke crnocobHocTn.>*
Hunje 3HauajHa 3a oBakaB cTaB Cyda HM UMmEHWLA LITO CY CBU YIaHOBWM APYLUTBA
»/16ep3epuHr gpxasbaHn Hemauke ca npebusamwiteM y Hemaukoj jep, No MULLbERY
Cyna, Tpeba y3eTv y 063up TO LUTO APYWTBO ,,6ep3epuHr™ Huje npectaso Aa noctoju
no npasy XonaHauje. MNMpema TOoMe, ofbujakbe HeMaykor cyda fa Npu3Ha npasHy U
CTpaHayKy Croco6HOCT ApYLUTBY KOje je MPONUCHO OCHOBAHO Yy CK/IaZy Ca 3aKoHUMa
[pyre [pxaBe u4naHuue npeAcTaB/ba OrpaHuyerbe €nobofe HacCTamMBarba, LWTO je
CynpoTHO oapea6ama unaHoa 43 n 48 YOEE3.%*

LLITo ce TM4ye onpaBfaHOCTN OrpaHuyerba cnoboje Hactawuearwa, Cyf je 3ay3eo
Haye/lHO MULL/bEHE [a [pXKaBe ufaHuue MOry [AOHOCUTW Mepe YCMepeHe Ha 3alTuTy
nHTepeca Tpehux nnua y ogHoOCKMMa Koje Ta fimua MMajy ca NpuBPeaHUM APYLITBAMA Ha
Teputopuju TUX Apxasa. MNpema Tome, Ap>KaBe YnaHuLe Nnoj oapeheHnM ycnosrmMa Mory
[ia orpaHvuyaBajy CBOjMM Mepama C/ioboAy HacTawmBarwa MPUBPELHUM PYLUITBMMA Ha

CBOjOj TepUTOpPMjU, a ja TakBa OrpaHNyerba 6yy onpasaaHa.®>

Y KOHKpETHOM chnyyajy
CTaB HeMauke Bfafe 6vo je fa je opbujarbe Mpu3HaBara MPaBHOr CybjeKTUBUTETA
MPUBPEAHOT APYLITBA ,,M6ep3epUHI™ yuMeHO pagy 3aliTWTe jaBHOr WHTepeca.’>®
Hemauka Bnaga ce nossana Ha cnyuaj Gebhard v Consiglio™’, y kom je Cya EY
YCTaHOBMO YeTMpM YC/oBa KOje Mepa OrpaHuyera OCHOBHUX cnobofa mopa fJa
NCNyHaBa Kako 61 Morna 6UTK JOHeTa paju 3allTWTe jaBHOr MOpPeTKa — He CMe 6UTK
OMCKPUMUHATOPCKA, MOpa 61T y Be3N ca jaBHUM UHTEPECOM KOju ce LITUTKU, Mopa 61TK
cpasmMepHa Lusby 360r KOT je yCnocTaB/beHa U He cMe fa 6yae peCTPUKTUBHMja Hero LWTo
je noTpe6Ho fa ce Ln/b OCTBapW.

LLITo ce TMye npBor ycnosa, ctaB Hemauke je 610 fa ce nocneamue npuMmeHe
Teopuje CTBapHOr CeAuLUTa jejHaKO OpaXasajy Kako Ha npuBpeaHa LpyLUTBa OCHOBaHa
y Hemaukoj, Koja cy npemectunia cefulUTe CBOje yrpaBe Y MHOCTPAHCTBO, Tako M Ha
npvBpefHa ApYLWTBA OCHOBaHa Yy WHOCTPAHCTBY, KOja Cy MpeMecTunia cefuiuTe CBOje

yrpaBe Ha TepuTopujy Hemauke. Mpema Tome, Mo CTaBy Hemauke Bfiage, NMpuMetbeHa

3 Uberseering BV v Nordic Construction Company Baumanagement GmbH (NCC), op. cit., napa. 76.

4 Ibid., napa. 78-82.

5 Ibid., napa. 92.

%6 Ibid., napa. 84.

%7 Gebhard v Consiglio dell Ordine degli Avocati e Procuratori di Milano, npegmet C-55/94, npecyaa of
30. HoBeM6pal995.
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Mepa y cnydajy Uberseering HEMa AMCKPUMUHATOPCKO [€jCTBO HM MpeMa KOMe, a
HapoyMTO He MpemMa MPWBPeAHVM [PYLITBMMA OCHOBaHWM Y CTPaHoj Ap>KaBu uuja ce
CTBapHa CefuLUTa Hasa3e Ha TepuTtopuju Hemauke. Y mornefy Apyror ycnioBa, HeMayka
Bflafa je cKpeHyna naxwy Cyny Ha HEKOIMKO acrnekaTta Teopuje CTBAPHOT ceAuLlTa Koju
Cy Y CKfafly ca Hayenom jaBHor uHtepeca. C Tvm Yy Be3n, Hemauka je ucrakna fa je
npaso EY paHuje npuxsatasio M Mofp>kaBasno Hayeno fa Ce LeHTap Ynpas/barba
NPUBPEAHUM [IPYLUTBOM Hanasu y UCTOj ApXaBu Y KOjoj je APYWTBO U ocHoBaHo.**®
Takohe, Teopuja CTBApHOT cefuLlTa N0 MULbeHY Hemauke nNpoMOBULLIE HAYeNa NpasHe
CUTYPHOCTY 1 3aliTUTe nosepusaua. NMpumeHom Teopuje cTBapHOr ceamLuTa 0be3beheHa
je v 6osba 3awWwTMTa 3arnocneHnxX y ogpefleHoM NPUBPEeLHOM APYLUTBY, K0 M MatMHCKUX
yAenHuyapa Tor ApywTtea. Y CynpoTHOM, MOCTOju MOTYhHOCT [a npuBpesHa ApyLITBa
cnobo4HMM M360pOM MecTa OCHMBaka, a 6e3 063upa Ha TO rhe Ce LeHTap ynpas/barba
[pYLITBOM Hanasu, nnurpajy gomahe npaso n cebu 06e3bese 60/bM MN0N0XKaj Y OAHOCY Ha
fomaha apyLTea.

Mopep cBUX HaBefeHWX aprymeHara Hemauke Bnage, Cyf je 3ay3eo0 CTaB fa He
MOCTOjM HMKAKBO OMpaBfare [pXaBe ufiaHuue 3a MOTNYHO Heruparwe MpaBHOT
CybjeKTvBMTETA MPUBPELHOr [PYLITBA KOje je NMPOMWCHO OCHOBAHO Y jeflHOj ApXaBsu
YsaHULKM, a NMOTOM je MPEMECTWUI0 CBOje CTBApPHO CefuLuTe Yy APYry ApXKaBy y/aHuuy.
MehyTum, Cyg je nnak ocTasno NpPoCTopa ApXasama YnaHuuaMa Aa LoHOCe Mepe paau
3alUTUTE jaBHOI MHTepeca, MOCe6HO Kafa Ce Te Mepe OLHOCE Ha 3alTuTy nosepuaua
npuBpeSHOr APYLUTBA, HErOBMX MarbWHCKUX Y/laHOBa, 3aroCfeHuX, WA Kaf ce Mepe
[OHOCe pafu 3alTuTe MOPECKOMPaBHWX Hauyena, a CBe Moj yc/roBMMa [a Te Mepe
onpaB/aHo OrpaH1YaBajy cno6o/y HacTarBarba. >

[pyro nutame Koje je Hemaukn ®PefepanHu cys noctasmo Cyay EY ogHocuso ce
Ha TO MOTY /11 Ce MpaBHU CYBjeKTUBUTET U CTpaHayKa Cnoco6HOCT NPUBPeLHOT APYLUTBA
ogpehmsaT Mo MNpaBy [pPXKaBe Y KOjOj je TO APYLWITBO OCHOBaHO. OBVM MUTaHEM
HeMaykun Ccyq je npaktuyHo Tpaxwuo of Cyga EY fa yrBpau ,IETUTUMUTET HEMaUKUX
KOMM3MOHUX HOPMM, CaMUM TWUM W NeruTUMWTET Teopuje cTeapHor ceguwTa“.*®
MpaBobpaHunay, Konomep nctakao je fa Cyn Huje y o6ase3n fa OAroBopu Ha OBO

nuTake 3aTo WTo 61, 0AroBopajyhn Ha wera, Mopao Aa (asopusyje jeaHy of Tayaka

%8 Uberseering BV v Nordic Construction Company Baumanagement GmbH (NCC), op. cit., napa. 30.

%9 Ibid., napa. 92.
%0 . HJI Panayi (2009a), op. cit., cTp. 47.
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Be3mBara 13 YnaHa 48 YOEE3. MehyTum, kako YOEE3 Huje gao npeHOCT HMjeLHOj 04
Tayaka Be3uBara 3a NpvBpefHa ApYLITBa, TO He 6u Tpebano ga pagu HU Cya. Jakne,
Jp>KaBe ynaHule umajy, y OfCYCTBY XapMOHM3auuvje rnpasa ApxXasa ynaHuua, noTrnyHy
cno6oay Aa ypehyjy cBoja npasuia MefyHapogHOr npuBaTHor npasa.>®

Cras Cyga no OBOM [pyroM nuTaky 6MO je Ha /WHUjU ca CTaBOM
npasobpaHunoua Konomepa, nako y cB0joj Npecyau Huje ynasmo y pasnore 360r yera He
Xenu fa faje npefHOCTM HWjefHO] Of ABejy CynpoTcTae/beHUX Teopuja. Cyfa je camo
ncTakao fa ,y Cfyvajy Kaga NpvBpeaHO APYLUTBO, OCHOBAHO Y CKMagy ca MnpasoM
Opxxase yunaHuue (A) y K0joj My Ce Hanasu perucTpoBaHo CeAuLUTe, BPLUW CBOje Nnpaso
Ha HacTamMBame y Apyroj apxasu ynaHnum (b), unaHosn 43 1 48 YOEES 3axTeBajy of,
Apxase ynaHuue (B) Aa npusHa npasHU CYOJEKTUBUTET W, CXOLHO TOME, CTpPaHauKy
CMOCOOHOCT MpMBPESHOM [PYLUTBY KOje OHO YXKMBA MO NpaBy ApXXaBe CBOI OCHMBaHba
(A)“.362 Mpema Tome, Cyg ce MOBOAOM [PYror nuTara (POKYCMPao WCK/bYYMBO Ha
nuTamwe npu3Harba NpaBHOr CybjeKTUBWUTETA U CTpaHauyke CrMOCOOHOCTW NPUBPELHOT
JpyLITBA Y ApYroj ApXKaBu YnaHuum. Harnacak je, fakse, 610 Ha TUM NUTakbnMa, a He Ha
OMLUTUM OrpaHuyerbnMa Koja Hamehe NpuMeHa Teopuje CTBapHOT CeauLuUTa.

Mpecyna Cyma EY poHeta y npeameTy Uberseering VMana je 3HadajHe
rocneguLe Kako no mefyHapoZHO NpMBATHO Npaso EY, Tako 1 No HaunoHa/IHO HEMaYKO
MelyHapOoLHO MpMBATHO W MPaBO MPUBPELHUX ApYLTaBa. HemMauky rnpaBHU CUCTEM je
HaKOH Mpecy/e Yy 0BOM MpeaMeTy AyxXaH NpuU3HaTy npaBHU CYOjeKTUBUTET NPUBPELHOT
[pyLUTBA OCHOBAHOT MO ()/IeKCMOU/HM]jEM MPaBHOM pPeXxuMy apyre gpxkase ynaHuue. Ca
nosvuuje MehyHapoHor npusaTHOr npasa, OBa Mpecyda je 3HavajHa jep LOBOAM Y
nuTamwe fJa/by NPUMeHY Teopuje CTBapHOr ceauwTa npu ofpehusary MpunagHocTu
npuBpesHUX ApywiTaBa. HavmMe, npecyaa JOBOAM Y NUTake MOryhHOCT ApXKase YfaHuLe
[a NpvBpeAHUM APYLUTBAMA KOja MOCNYjy Ha HeHOj TepUTOpUjU, a Koja Cy OCHOBaHa y
OpyrvM [p)aBama ufiaHuuama, HaMeTHe rpaBHa W eKOHOMCKa orpaHuyewa. Ca
npaKTUyHe CTpaHe 0Ba CUTyaumja IMMUTUPA MPYMEHY Teopuje CTBapHOT CefumLUTa Tako
[a Hemauka, a HM fpyre fp)XXaBe YnaHuLe Koje ce BOAe KOHLENTOM CTBapHOr CeAmLUTa,
Hehe 6UTKM y MOryhHOCTM [a NPOMUCYjy BMCOKe W3HOCE OCHMBAYKOr Kanutana um

3aLUTUTY 3aM0CNeHMX KOjU YYECTBYjY Y CUHAMKAHUM aKTUBHOCTUMA, jep he nmpvBpegHa

%1 Uberseering BV v Nordic Construction Company Baumanagement GmbH (NCC), npegmet C-208/00,

Opinion of Mr Advocate General Ruiz-Jarabo Colomer, 4. geuemb6ap 2001, napa. 69.
%2 Uberseering BV v Nordic Construction Company Baumanagement GmbH (NCC), op. cit., napa. 95.
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[pyLwiTBa Ha jefHOCTaBaH HaumMH Mohu fa 3a06ufy oBa fomaha npaswuna, Tako WTO he
npuBpesHa ApYLUTBA OCHUBATM Y ApXKaBM Ynje je NpaBo Mo Ta ApYyLITBa MHOTO 6/1axe.

Y cnyyajy Uberseering, OCHOBHa Te3a Cyda 6una je Aa YKO/MKO MPUBPELHO
[pYyLITBO MPEMECTU CBOje TNIaBHO MECTO YrpaB/barwa Y APYry LpPXKaBy 4naHuuy, Ta
[p>KaBa YniaHuua Mopa npu3HaTy NpaBHU CYDjeKTUBUTET TOr APYLITBA U OMOTYhUTK MYy
npuctyn gomahnM CyfoBMMA. Y CYNpOTHOM, HErpu3HaBawe MpaBHOr CybjeKTuBUTETA
CTPaHOM NPWBPELHOM APYLUTBY, YWje Ce MEeCTO YnpaB/batba Hanasu y TOj LpKasu
YnaHnLm, cMaTpahe ce KplLuekem cnobofe HacTarBarba rapaHToaHe YOEE3.*®

OBfie MocebHO McTMYeMo Aa je Hemauka y npeamety Uberseering NPUMEHNNA
Teopujy CTBapHOr CefullTa Yy HEHOM HajpagukasiHujeM 06/MKY, LUTO je [0Beno [0
KpLUetba OCHOBHUX Mpasa MpPUBPELHOr APYLUTBA, Ta4HWje rnpasa Ha MpPaBHO CPeACTBO U
npuctyn cygosuma. o HaweMm MuLWIbewy, Mepa Kojy je Hemauka npuvmeHwna vy
KOHKPETHOM cny4ajy 6una je npetepaHa, U3 pas/iora LUTO Ap>Kasa MMa Apyre HauyuHe fa
3alUTUTM MHTepece MoBepwusiaLa, MarbWHCKUX YAenHn4Yapa v 3anocfieHux, U To nyTem
[OHOLLIea TakBUX Mepa Kojuma ce Hehe 3agupaTtv y OCHOBHA npasa MpUBPESHUX
JpywTasa rapaHtoBaHa YOEES3. Te mepe mory, Ha npumep, obyxsaraTyi NponucuBare
MVHUM&a/IHOT OCHMBAYKOI Kanutasia Koje APYWTBO Mopa [a Uma Kako 6v 06aB/bano
CBOjYy [efiaTHOCT Yy ofpefeHoj Ap>xaBu, mponucusarbe 06aBe3e CTpaHUM [PYLUTBUMA,
Koja mocnyjy Ha Teputopuju oppeheHe Apxkase, Aa nosepuoumma fajy oppeheHa
cpeactea 06e36eherha Kako 61 MHTepecy TUX nosepuiaua 6unm 6osbe 3alTuheHn UTa,.
HakoH foHoluerba npecyae y npeamety Uberseering, Hemauka MMa 06aBe3sy fa YKIOHU
YC/I0B MpeperncTpauuje CTpaHor NPMBPELHOT APYLUTBA YMje Ce CTBapHO CefMLUTe Hanasu
Ha TepuTOpMju Hemauke, Te [a TakBOM APYLUTBY MpU3Ha NpaBHWU CYOjeKTUBUTET 6e3
MKaKBUX fofaTHUX ycnosa. Ca fpyre cTpaHe, O4eKMBaHO je 4a HeMaykn 3aKoHoaBsal,
Hehe Tako N1ako ofycTaTu Of 3allTWTe jaBHOT MHTEpeca Y KOHKPeTHOj 06s1actu, Te aa he
[JOHeTn oproeapajyhe nponuce kKojuma he 6MTM perynucaHa nuTarba 3awiTuTe
MarbVHCKUX YeNH1n4Yapa ApywTBea, nosepunaLa ApyLTBea, Kao M 3arocneHunx y ApyLTBy.

Mpecyna y npeamety Uberseering, OCUM LUTO je MMana yTuiaja Ha NpaBo
npuBpefHUX pywTaBa Hemauke, passuia je LUIMPOKY AMCKYCWUjYy Y MpaBHOj Teopwuju
MOBOZOM MNWTaka [ja /v je Teopuja CTBapHOT CeAuLUTa AOXMBENA CBOj Kpaj Uiu je camo

beHO 6yayhe fejcTBO orpaHuuyeHo. Mo muwrbewy ®pocta, Cyh je y MOTNYHOCTU

%3 N. Rothe, cTp. 1105.
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HanycTuo LOKTPUHY CTBApHOI CeAuLlTa, OCMM MOBOAOM MNWTaka Koja Ce OAHOCE Ha
nceyocTpaHa npuepeHa apywTsa.

Ca ppyre ctpaHe, Mo muwbewy PoTea, Cyh je y HaBefeHOj npecyau camo
[OHeKNie M3MEHVO [OKTPUHY CTBapHOr CeAuwiTa Kako 6u ce 06e36euno npusHarbe
MNPUBPEAHNX ApYLITaBa OCHOBaHUX Y MHOCTPaHCTBY.*®® OBaj cTaB mpowsnasu w3 Tora
LUTO Ce Y Npecyau camo 3axTeBa Of [pXaBe yfaHuue Aa npu3Ha NpasHU Cy6jeKTUBUTET
CTpaHOr MPUBPELHOr APYLITBA, & He W [a Ce Ha CBa YHYTpalltba MuTarka NpuBpesHor
[pyLiTBa NpUMeryje Npaso [pXase Y K0joj je 0HO ocHoBaHo. [Npema Tome, Cyp ce y
Mpecyan Huje 0CBPTAO0 Ha Tauke Be3uBarba 3a NpvBpeaHa APYLUTBa, Na CaMnM TUM HU Ha
MepofaBHO Npaso 3a APYLUTBa, Tako Aa je NUTawe Koja Of [Be CYrnpoTCTaB/beHe Teopuje
Tpeba fJa vMa npumar y npakcu OCTalo OTBOPeHO. PoTe cmartpa fa ce mnpecyda Yy
npeamety Uberseering Mopa TyMauulTW Ha HauvH fa je Teopuja CTBapHOr ceauLlTa
KoMnatnbusiHa ca cnobofomM HacTarwuBara U3 YOEES, cBe JOK HheHa MpYMeHa He 3Hauu
1 Hernpawe npaBHOT CYOjeKTMBUTETA HEKOT NPUBPeAHOT ApywTBa. OCHOBAHOCT OBaKBOT
cTaBa nokasahe ce Ta4yHOM y cnyuajy Cartesio’™, Koju je ycneamo y nepuopy HakoH
JoHoLera npecyge Cyna y 0BOM NpesiMeTy, 0 yemy he gasbe 6UTK peun.

Nako Huje pewmna nutawe cykoba u3mely Teopuje OCHMBawa W Teopuje
CTBapHOr ceauluTa, npecyaa y npeameTy Uberseering ONnakiiana je y3ajaMHO NpU3Habe
npuBpeSHVX ApyliTaBa y ApXaBama unaHuuama EY. Tako cafa npuvBpefHa ApywiTsa
Mory fa 6yay OCHMBaHa Y jeHOj ApXaBW YfiaHuum, a Aa CBOjy MOCMNOBHY [eflaTHOCT
06aB/bajy UCK/bYUMBO Y APYrMM [p>kaBaMa 4/iaHuLama, ¢ TUM Aa UM Te [pyre fpKase
Mopajy npu3HaTu npasHu cybjekTnBuTeT. OBO 3a NOCMeauLy HeyMUTHO MMa MOryhHOCT
nojase ,,TPKe A0 AHA“, Yy KOjoj Cy MpuBpefHa ApywTBa CnobofHa Ja CamoCTa/HO
O4Ny4dyjy Koje he ce npaBo Ha HbUX MPUMEHUTU U TO MPOCTUM M3BOPOM MecTa CBOr
ocHuBara. OHa he y npakcu y Hajsehem 6pojy cnydajeBa 6upatu ApXKase Ymja Cy npasBHa
npaBuna 3a HUX HajnekcnbunHuja, wrto he [JoBectM [0 ,,perynatopHe
KoHKypeHUuje“. % [ipxase unaHuLe he ce TaKMMUUTM y NpUBMaderby WTo Beher 6poja
CTPaHUX UHBECTUTOPA KPO3 MOjefiHOCTaB/beHE N YONaKaBaHe CBOjUX MPaBHUX HOPMMU.

Ja 6u ce ,Tpka fo AHa“ n3berna, o4YekMBaHO 6M 6WUI0 Ja [Ap>kaBe 4YfaHuLe

HanoKoH ynoxe Behu TpyL Kako OM ce M3BPpLUW/IE XapMOHM3auuja 1 yHudukauuja y

%4 Ibid., cTp. 370.

%5 N. Rothe, cTp. 1134.

%65 Cartesio Oktaté és Szolgdltaté Bt., npegmeT C-210/06, npecysia of 16. aeuem6pa 2008.
%7 N. Rothe, op. cit., cTp. 1136.

129



Cunuwa Hosxosuh Jloxmopcka oucepmayuja

ctepy MefyHapoZHOr NpPMBATHOI MpaBa Koje Ce OLHOCUM Ha MpuBpeAHa [LpPYLITBa,
OA4HOCHO Yy cdepn cynctaHuujanHor npasa EY. OBakBa xapMmoOHM3auuja wm
YHU(MKaLMja NPeko cy noTpebHe 3a ofHOoCe M3Mely [pXaBa unaHuLa, jep Cy OHe
MOCTUI/Ie XapMOHM3aLUujy camo y ogpeheHnm obnactuma npasa. Y cepu nponuca Koju
perynuwy npvBpefHa ApywTBa MOCTOjU U3PasvUTO Hecarnacje M3Mehy HauMOoHaNHUX
npaBHUX HOPMW, OOK je Ha HMBOY npasa EY oBa o6nact ckopo HeypeheHa. IMo
MULW/beY PoTea, XapMOHM30BaHa MpaBHa Npasuia Yy OBWM MpaBHUM 06nacTvmMa
CMarbuhe TeXkwe NPUBPEAHNX ApYLUTaBa 3a 13berasarbe HaUuMoOHaIHMX NPaBHKX Npasuia
MyTeEM OCHMBara Y WMHOCTPAHCTBY, W TUME YMawMTW 3Ha4yaj Kako Teopuje CTBApHOT
CeauLwTa, Tako 1 Teopuje OCHMBaHA Yy cthepyn ofpehmBara KOIM3MOHUX HOPMMU 1 Tayaka
Be3VBaba.

Osa npecyda, MO HaweMm MuWLLI/bEwY, HE MofpasymeBa MPOMAacT KOHLUenTa
CTBapHOr ceaMLuTa, Beh cCaMO HauYMH OrpaHnyaBarba Herose NPUMeHe y Luby NOTIYHOT
ocTBapuBarba cnoboje HacTawmBarwa. C TUM y Be3u, oveknBaHo 6u 6uno ga Cyn EY y
Hekum 6ygyhvMm npegmeTvMa 3ay3Me cTaB Koju he uhu y KOPUCT MprvMeHe Teopuje
CTBapHOI ceguwiTa (WTO je ¥ yYnHUO y npeamety Cartesio), ako Yy TUM Cny4ajeBrmMa
Jp>xaBe unaHuue 6yay fOHOCWE Mepe pafun 3alliTUTe jaBHOTN MOPeTKa Kojuma ce Hehe
yrpo>kaBaTy OCHOBHa npasBa M cno6oge nNpPuBPeSHUX [pywiTasBa. WHTepecaHTHO je
nctahm ga Cyg y npecyaun y npeameTy Uberseering HWje AUPEKTHO M3pasno CBOj CTaB O
CyK0oby Teopuje OCHMBaWa 1 Teopuje cTBapHor ceauwita. OBO Ce MOXe 06jaCHUTK TUMe
fa Cyn HaMepHO Huje XTeO [a Ce u3jallbaBa NMoBOLOM OBE [1BE CYMNPOCTaB/beHe Teopuje,
M3 pasnora WTO Ha HWBOY EY jow yBeK HWUCY [OHETa XapMOHW30BaHa, OLHOCHO
YHU(hMKOBaHa npasHa npasunsa Koja v perynucana Ty marepujy. Tume je, unHu ce, Cyg
nocpesHO U3BPLUMO MPUTUCAK Ha ApXKaBe YnaHuLe Kako 61 oHe TOM MpobieMy HarnoKoH
MPUCTYNWE 1 NMOCTUTNIe KOHCEH3YC OKO 0Arosapajyhe Teopuje, 0LHOCHO NMPUXBAT/LUBUX
npaBHKX Npasu/a.

HakoH npecyne Cygda, ApXaBa u4fiaHWLA@ y KOjy HeKO MPUBPELHO [PYLITBO
npemMeLLTa CBOje CTBapPHO CEAWLLTE He MOXE BULLIE [ja Hervpa Takas npemMeLuTaj, HUTK ga
Ha Te O4HOCe MpuUMerbyje Teopujy CTBapHOT ceaullTa y CMUCNY Aa TakBOM APYLUTBY
ocrnopasa NpasHW CYbjeKTUBUTET U CTpaHauyKy crnoco6HocT. Cyn je OBOM Mpecyom
oMoryhno csakom MpuBpesHOM [pywiTBY ca Teputopuje EY pa y nmyHOM KanmauuteTy
Oyae Npu3HATO Ha TEPUTOPU)WN Apyre ApPXKaBe YfaHuLe Y KOjy MY je NpeMeLUTeH LieHTap

yrpae/batba 1 KOHTPOSIE.
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Wmajyhn y Bugy cBe NpeTXo4HO HasefeHo, cMaTtpamo fa Cyn y npefmerty
Uberseering UNaK HWje HanycTno Teopujy cTBapHor ceauwita. Cya je camo orpaHuumo
HEHY MPUMEHY N TO Ha HAYMH KOju Hehe 06eCMUCNUTU HEHO MOCTOojarbe, a ca Apyre
CTpaHe Hehe MpefCcTaB/baTM HU MPEMNPEKY YXKUBaky OCHOBHMX Npasa M cnobofa w3
YOEES3. Muwwbera CMO [a je 406po LWTO Cy4 HUje Y MOTMYHOCTU UCK/bYYMO MPUMEHY
KOHLenTa CTBapHOr ceauuTa, jep 61 y CynpoTHOM TO [OBE/I0 [0 palluMpeHe rnojase
3a06Unaxerba HaLMOHAIHUX NPaBHUX NpaBuia ApXKasa YnaHnua, LWTo 6u 3a nocneauy

MMano nojasy NpaBHe HECUIYPHOCTY 1 HenssecHocTH. >

6. CJIYUAJ INSPIRE ART

Y npegmety Inspire Art’®

Cyn EY 6aBuo ce TymayeweM unaHosa 43, 46 u 48
YOEES, Te nuTakeM 3awTUTe WMHTEpeca nosepuaua ,,NMCEeYA0CTPaHUX ApyluTasa“.
UnweHuue cnyyaja cy cnepehe: npuBpefHO ApywTBO ,MHcnajep apT* (Inspire Art
OCHOBaHoO je Yy YjeanreHoM Kpa/beBCTBY, a HEMOCPeAHO HaKOH OCHMBaKba OCHOBAIO je
orpaHak y XonaHuju. [pywTBo je umano camo jefHOT AUPEKTopa KOju je >KUBeo Yy
XonaHgmju. Pasnor 36or yera je ApywTteo ,MHcnajep apt® 6w10 OCHOBaHO Y
YjeauweHoMm KpasbeBCTBY, jecTe OMO Taj LUTO je Xeneno fa Ce Ha Hera npumemnyje
npuBpefHO npaBo EHrnecke, KOHKPETHO ofpen6e Koje perymmwly MUHUMaaH
ocHuBauku kanuTtan.*”® LienokynHa AenaTHOCT W pyLITBa M OFpaHKa OfBujana ce Ha
Teputopnju XonaHauje. 3a pasnuky of JaHcke y cnyvajy Centros, XonaHgunja je
[03BO/IN/IA PerncTpaumjy orpaHka apywrsa ,,MHcnajep apt™ y Xonauguju. MNpobnem je,
MehyTuM, HacTao 13 pas/ora wTo je MNpuBpeaHa komopa XonaHAuje, Koja je Haa/iexxHa
3a peructpaumjy npmuspegHuX cybjekarta, 3axTeBasia fa, Mopes MNOCMOBHOI MMeHa
JpywTBa ,,MHcnajep apT, y peructpy CTOju O3Haka Aa je y nutawy nceynocTpaHo
[PYLUTBO 3aTO LUTO LENOKYMNHY CBOjY AenaTHOCT 06aB/ba Ha TepuTopuju XonaHawuje,
OLHOCHO LUTO ca TepuTopujoM YjeaumweHor KpasbeBCTBa HeEMa HUKaKBY CTBapHY Be3y,

OCVM UNHEHMLE Aa je Y TOj AP>KaBM OCHOBaHO.

%8 O ecpexTMMa npecyze y npeaMeTy Uberseering Bug, jow: Andrea J. Gildea, "Uberseering: A European
Company Passport”, Brooklyn Journal of International Law 257, 2004; Klaus Heine, "Regulatory
Competition Between Company Laws in the European Union: The Uberseering Case", 38 Intereconomics
102, 2003; Stefano Lombardo, "Conflict of Law Rules in Company Law after Uberseering: An Economic
and Comparative Analysis of the Allocation of Policy Competence in the European Union", European
Business Organization Law Review 301, 2003.

%9 Kamer van Koophandel en Fabrieken voor Amsterdam v Inspire Art Ltd, npemeT C-167/01, npecyaa
oa 30. centembpa 2003.

370 1bid., napa. 34 v 35.
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Haume, no xonaHACcKoM 3akoHY O MceyfocTpaHUM NPUBPESHUM PYLITBUMA U3
1997°™" nceypocTpaHo NpuBPeAHO [PYWITBO jecTe OHO KOje je OCHOBAaHO npema
3aKOHMMa HeKe CTpaHe [pXaBe M Mo YMjM 3aKOHVMA MOCTOjV Kao NpaBHO NnLg, a Ymnja
ce fenatHoCT BehuM Aenom Unn y noTrnyHOCTU 0b6aB/ba Ha Teputopuju XonaHauje, y3
KyMynaTuBaH YC/0B Aa ApYLUTBO Ca APXaBOM OCHMBaHka HeMa HUKaKBY CTBapHY Besy. Y
OAHOCY Ha Apyre (hopMe NpuBpPeSHUX ApyLuTasa y XonaH4mju, nceyfocTpaHo APYLITBO
MMa Heke fojaTHe o6aBe3e KoOje ce TMYY HaBOhera cTaTyca NnceyfocTpaHor ApyLUTBa,
MVHUM&/IHOT  OCHOBHOI  KanuTana, CcauubaBara W 06jaB/bMBatba  FOAMLLIFKLUX
(hMHaHCMjCKMX U3BeLuTaja nTA.>"? HenoLuToBake 0BUX 3aKOHCKMX 06aBe3a 3a MocneauLy
je masio HeorpaHnyeHy 1 conMaapHy OLroBOPHOCT AMPeEKTOpa APYLUTBA 33 CBE MpaBHe
page npeayseTe y ume apywrea.®’

Mpunrkom n3HoLLewa cnyyaja npef KaHToHanHu cyn y AMcTepiamy, aprymeHTt
JpywrTsa ,MHcnajep apT“ 6o je Taj fa cy npasuia 3akoHa O MCEYAOCTPaHUM
gpywTteuma u3 1997. cynpoTHa Hayeny cnobofe HacTawMBawa YCTaHOB/LEHOT
ynaHosuma 43 n 48 YOEE3. Kako je gpywtBo ,MHcnajep apT* 6U10 perncTpoBaHo y
MpvBpegHoMm perucTpy XonaHauje 6e3 HasHake fJa je y nuTawy MCEYAOCTPaHO
npuBpesHO [PYWTBO, XonaHAacka [puepesHa komopa je of KaHToHanHor cypa vy
AmcTepgamy Tpaxusna fa [oHece OfnykKy Kojom he ce y [puBpegHOM peructpy
XonaHgmje n3BpLUNTM NPOMEHa NoAaraka y Be3u ca ApYLWTBOM ,,VIHCnajep apT*, Tako Aa
OHO Oy/ie 03HaYeHO Kao MCeyAoCTpaHOo MPUBPELHO ApYLITBO. ApywiTBo ,,MHCnajep apT™
ce 0BOMe NpoTMBWIO, TBPAehU [a OHO HWje MCeyLoCTPaHO jep Ce Ha Hera He MOXe
NMPUMEHUTN XONaHACKA 3aKOH O MCeYAOCTpaHUM MpUBpPeSHUM JpywiTBuMa u3 1997.
roguHe. CtaB KaHToHanHOr cyga y Amctepgamy 6uo je ga apywTso ,,/Hchajep apT*
jecTe nceynocTpaHo npema HaBefeHOM 3aKOHYy, ain je MnaK MpeKkMHYo MoCTynak u
obpatno ce Cyny EY ca 3axTeBOM 3a O4/lyuMBare O MPETXOLHOM MuUTakwy Koje je
rnacwno: Ja v je HaBefeHW XONaHACKM 3aKOH Y carflaCHOCTU ca 4naHoBuma 43 n 48
YOEES3, 04HOCHO Aa /1 Ce Yy KOHKPETHOM C/yyajy MOXe npumeHoMm unaHa 46 YOEE3
orpaHuuMTK cnoboja HacTakMBaHa 13 pasfora 3alTuTe jaBHOT NOpeTKa?

Cyn EY carnacmo ce y CBOjoj npecyau ca CTaBOM [pywiTsa ,,VHcnajep apt™ u

YTBPAMO je Aa XONaHACKM 3aKOH O MceyaocTpaHUM MPUBPEAHUM APYLLTBMAMA Huje Y

¥ Bug. Opervak 1.1, Mnasa 111, [leo npBu OBOT paja.
%72 M. Bacurbesuh et al, cTp. 60.
37 C HJI Panayi (2009a), cTp. 50.
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carflaCHocTu ca cnobofom HactawmBawa. Cyp ce y CBOjoj 04/lyun Hajrnpe 6asuo
aHasM3oM Tora fa /v je obase3a jaBHOr 06jaB/bMBarba 0fpeheHNX JOKYMeHaTa ApyLTea
carflacHa JefaHaecTtoj AupekTuBu 6poj 89/666 o 0baBe3n o06jaB/bMBara Mofaraka o
orpaHLMa y fpaBaMma unaHuuama®’®. Mosogom oBora MuTawa, Cys je YTBpAMO Aa
o6aBe3a 06jaB/bMBarba KOjy NPOMUCYje XOMaHACKM 3aKOH He MpeAcTaB/ba Npenpeky
yXvBawy CfloboJe HaCTawbMBama, LITO, MefyTuMm, He 3HaYM fa Cy CaHKuuje Koje
XO/TAHACKM 3aKOH MNpOMucyje 3a HemnowiToBake TUX ofpefaba Takohe y ckiagy ca
CNo60fjOM HacTarMBarwa.>’> Haume, nako JefaHaecta AvpekTMBa npeasuha obasesy
[pXXaBa u4/faHMLa fa ycTaHOBe Ofrosapajyhe caHKuuje Yy Cny4yajy Kafja orpaHak
npuBpeSHOr [pywTBa He MOCTYNW Yy CKnagy ca ofpefbama O jaBHOM 00jaB/buBary
JokymeHara, Cyz je 610 cTaBa fa je Ha HaUMOHa/IHOM CyAy fa YTBPAW Ja /I CaHKumje
Koje npornucyje 3akOH O MCEYAOCTPaHVWM MNPVBPEAHUM  APYLWTBAMA CTaB/bajy
nceyfocTpaHa npuBpeLHa APYLWTBa Y /OWWjU MOM0XKa] Y OLHOCY Ha XOflaHAcKa
npuepeaHa ApywTea,.>’®

HakoH pa3marparwa oBor nutawa, Cyg je pewwasao0 UM MuTakbe CarfacHoOCTU
oapesaba xonaHACKOr 3aKoHa O MceyfocTpaHM NPUBPELHUM APYLITBMMA Ca C106040M
HacTamwmBara 13 YOEE3. Cya je nOHOBMO CTaB Koju je 3ay3eo Yy npeamety Centros, a
KOjUM je 1cTakao [ia OCHVBare NPVBPELHOT APYLUTBA Y jJeHOj APXKaBW YlaHuLM camo 3a
CBPXY OCHMBata 3aBWCHOr fiLa TOr [pyWTBa Yy APYroj ApPXaBW 4YnaHuuu Huje y
CyNpPOTHOCTW ca cno6ofoM HacTarmBawa.’’’ Cya je, Takohe, MCTakao [a OCHUBaHbE
npuBpesHOr APYLWITBA Y je4HO] ApXaBu YfaHuuW, U3 pasnora yXusarba KOPUCTU Koje
npaso Te Ap>ase omoryhasa, He npefcTas/ba 3/10yrnoTpeby npasa, Yak 1 y ciyyajy Kaga
npuBpeLHO LPYLITBO CBOjY MPUBPELHY [LeNaTHOCT Y LeNocT N MpeTeXxxHo obas/ba y
[PYroj apxasn unaHuum.>’® OBakso MocTynmarbe MPUBPeAHOr APYLITBA Y CKMady je ca
CNo60fI0M HacTarMBarba Kojy rapaHTyje npaso EY.3"

Mo wmuweewy Cyga, XonaHavja je npuvMewmMBana oapende csBora npasa
npuBpeSHUX [pywiTaBa, Koje Ce OAHOCE Ha MWHMMaTaH OCHMBAYKM Kanutan u

O[rOBOPHOCT AMPEKTOPa, Ha CTpaHa NpMBPeAHa APYLLTBA, Kao WTO je ,,MHcnajep apT, y

%74 Eleventh Council Directive 89/666/EEC of 21 December 1989 concerning disclosure requirements in
respect of branches opened in a Member State by certain types of company governed by the law of another
State, OJ L 395, 30. feuembap 1989.

¥ Kamer van Koophandel en Fabrieken voor Amsterdam v Inspire Art Ltd, op. cit. napa. 58 u 59.

%8 Ibid., napa. 63.

7 Ibid., napa. 95 1 98.

%8 Ibid., napa. 96.

37 Ibid., napa. 138.
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CnyvajeBMMa Kaja Cy Ta [pywiTea Y LESIOCTM WM CKOPO Y LIeNOCTW BpLUM/ia CBOje
NpUBPeJHe AeNaTHOCTU Ha HeHoj TepuTopujn.®® Mosogom osora, ctas Cyaa je 610 fa
nofBprasare CTpaHOr MpuWBPEeSHOr [pYyLWTBa HaBeAeHWM HopMama 3akoHa o
nceyfoCTpaHUM MPVBPEAHMM [pYLUTBMMA 3a MOCNeAuULy MMma orpaHuyasarbe cnobose
HaCTarbMBarba NPUBPEAHMX ApylTasa. >

Cyn ce pa/be y npecyau 6aBuo nuTawmem fa v cnobofy HacTamuMBarba
orpaHvyaBajy v ogpenbe X0MaHACKOT Npasa O MMHUMa/IHOM OCHMBAYKOM KanuTany u
CaHKUMjama 3a HMXOBO HenowlToBarbe. XOnaHAuja je npasjana HameTare TakKBUX
yc/noBa MceyaocTpaHum MpUBPeAHUM ApYWTBAMA TWME LITO TakeBe ofpenbe LwwTuTe
nosepuoLe 1 omoryhasajy efmkacHy nopecky KoHTpony. Cyf ce ca 0BUM HUje CI0XKNO
M UCTaKao je Ja Ce HujefaH of pas/nora Koje je XonaHAuja HaBena He MOXKe MofABecTu
Moz 13y3eTak 3allTuTe jaBHOT MOPETKa KOju je NPonuncmBao YnaH 46 YOEE3.%#

Cyn je, Haume, cmatpao fa Tume wrto je ,MHcrajep apt* cebe cmarpao
npuBpeSHYM LpYITBOM YjeaureHor KpasbeBCTBa, HEeroBy MOTEHUMja/IHU NOBEPUOLM
MO/ CY YHanpef 6UTK yrno3Hatu ca YnkeHULoM Aa he ce Ha TO MPUBPELHO APYLUTBO
NPUMEHUTV NpaBO Koje Huje nmpaso XonaHamje.** LUTo ce Tuuye moTeHumjanHe
3noynoTpebe cnoboje HacTawmBarwa, Cyz je MOHOBO UCTaKao CTas, Kao U y npesMeTty
Centros, fa ce Hehe cMaTpaTy 310ynoTpebomM npasa Cny4aj Kafa je npuBpesHo APYLUTBO
OCHOBAHO Y HEKOj ApXKaBW YfaHuumM camo M3 pasfiora fa 6w ce Ha era npuMeHuna
6naxa npasHa npasuna.®* Vmajyhu y suay cee rope HasefeHe pasnore, Cya je
3aK/byunM0 [a XOMaHACKO MNpaBO HWje carnacHo JefaHaecToj AMPEKTWBM, Te f[a je
MPOTUBHO COB6OAN HacTawMBara 13 YOEES.

Mpema TOome, ctaB Cyma y npeamety Inspire Art 6U0 je [a nofBohere
nceyfoCTpaHUX MPUBPELHMX ApYLTaBa Nof HOpPME HalMOHAaIHOr Mpasa MPUBPELHUX
JpyLuTaBa ApXaBe YnaHuLe, y ciyyajy Kaja Ta ApywiTea 06aB/bajy LeNnoKyrnHy rnoc/ioBHY
[lenaTHoCT NyTeM OrpaHka, NMpeLcTas/ba NPenpeky YXKuBawy €noboje HacTambBarba Koja
Ce He MOXe OMpaBAaTHl 3alTUTOM jaBHOr MHTepeca.*® M3 osora ce Buay aa je Cyau'y
OBOM C/ly4yajy CTao Ha WUCTO CTaHOBWLUTE Kao W Yy npegmety Centros. Takohe, Cypg je

MULL/bEHA [la Ce He MOXKE FOBOPWTW O 3/10ynoTpe6m MnpaBa Kafa oApeheHo ApYLITBO

%0 Ibid., napa. 100.

%L Ibid., napa. 101.

%2 Ibid., napa. 131 1 132.
%3 Ibid., napa. 135.

%4 Ibid., napa. 136-139.
%5 A F. de Sousa, cTp. 18.
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Oyfne OCHOBaHO Y HEKOj ApXKaBW uynaHUUM camo fa 6u 0CTBapuBasio Mpasa Koje My
3aKOHOLABCTBO Te ApxaBe omoryhyje. lNpema TOMe, npuBpefHa [pywTBa MOry
OCTBapUTU MPaBO Ha CeKYHJApHO HacTarberwe (MyTem 3aBUCHWUX [pyliTaBa) Yy APYroj
[pXaBu unaHuum, 6e3 063uvpa LWITO Y Ap>KasBy MPUMapHOr HacTawera He 00aB/bajy
HVKaKBY [eNnaTHOCT, jep he UM 1 y TOj CMTyauuju Tauka Be3uBara ca MpaBoOM JpXKase
MPVYMapHOT HaCTakerba GUTI MECTO PercTpoBaHor ceauiuTa, >

HakoH [oHOLWeHwa npecyge y OBOM MNpeAMETY MOCTao je jacHO fJa Apikase
ynaHuue EY mopajy npvsHaBaTu NpuBpeAHa APYLUTBA OCHOBaHa Yy ApYrvM [pkasama
ynaHuLama, Tj. fa He CMejy KPLUMTU HUXOBY C0B0AY HacTawMBarwa KOjy UM rapaHTyje

YOEE3 1 [0BOAMTU MX Y HEMOBO/bHWjW MOMOXaj Y OAHOCY Ha Aomaha MpuBpeaHa

ApYLITBA.
7. CIYYAJ MARKS & SPENCER

»Mapkc n CneHcep” (Marks & Spencer) je NPUBPELHO APYLUTBO OCHOBaHO Y
EHrneckoj n Bency. buno je majka-komnaHuja OpojHMM MPUBPESHUM [pYLITBMMA
OCHOBaHVM Ha TepuTopuju YjeaumweHor Kpa/beBCcTBa M ApYrMM [pXaBama 4YnaHuLava
EY v jegHa of Bofehux 6puTaHCKMX TprosuHa ogehe, xpaHe M KyhHUX MOTPenLwTuHa.
Of 1975. o kpaja gesefecetmx roguHa XX Beka, ,,Mapkc n CneHcep” je nMao cBoja
3aBMCHa ApywTBa y npeko 36 gpxxasa. MNoueTkom XX Beka 0BO ApYLUTBO Ce CycpeTaso
ca cee BehyM (PMHaAHCUjCKMM rybuumuma, ycneq yera je fo kKpaja 2001. otyhuno sehuHy
CBOjWX 3aBUCHUX PYLLTaBa Y APYrMM Apxasama Ynanuiama EY. %’

Moyetkom 2002. gpywiteo ,,Mapkc n CrieHcep” TPaXuio je 0f Haf/iexHor
opraHa YjeanmweHor Kpa/beBCTBa NOpPecko ocnobohere, y CMUCTY yMakera L061TH 3a
rybuTKe Koje Cy Herosa 3aBucHa ApywiTea nvana y benruju, Hemaukoj n ®paHLuyckoj, y
nepuvogy of, yetupu uckasHe roguHe (1998-2001). TpakeHO MOpecko ocnobohere
Huje 0f00peHO, Y3 06pa3/oxere fa Ce TakBo 0c/obohere MOXe 0f06pUTH caMo 3a
3aBUCHA [JpyLITBA KOja WMMajy TrybuTKe Ha Teputopuju YjeammweHor KpasbeBCTsa.

OpywtBo ,,Mapkc 1 CneHcep“ je u3jaBuno xanby npoTve oBe ofnyke CrieuyjasHOM

%5 Bug,. jow: Christian Kirchner, Richard W. Painter, Wulf A. Kaal, "Regulatory Competition in EU
Corporate Law After Inspire Art: Unbundling Delaware's Product for Europe", U Illinois Law &
Economics Research Paper No. LE04-001; Mississippi College School of Law Research Paper No.
617681, 2004; Patrick S. Ryan, "Will There Ever Be a “Delaware of Europe?” - Case C-167/01. Kamer
Van Koophandel En Fabrieken Voor Amsterdam V. Inspire Art Ltd. (E.C.J. September 23, 2003)",
Columbia Journal Of European Law, Vol 11:2, 2004.

%7 Marks & Spencer plc v David Halsey (Her Majesty's Inspector of Taxes), npeameT C-446/03, npecyaa
oA 13. geuembpa 2005, napa. 18-21.
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KOMecapujaTy 3a Mope3 Ha MNpuxofe, Koju je >kanby oabuo. [pywTBO Ce >Kaimio U
npoTMB 0Be 04/iyke Bucokom cyay EHrnecke n Besnca, Koju je o4/iyuno Aa ofpeam
npekng noctynka n obpatn ce Cyay EY ca 3axTeBOM 3a 0fJ/lyumBare O cnefehum

NPETXOAHUM MTakbKUMa.

LAa i nocmoju oepanuuerse no wiany 43 YOEE3, y ee3u ca unanom 48? Axo
nocmoju, oa au je mo ocHogano no npasgy EY y cumyayuju y xojoj:

— HOpMe Opoicage uiaHuye, Kao wmo cy one npasa Yjeourwernoz Kpamescmea o
nopeckom ociobohery, cnpevasajy Majky-KoMnanujy, Koja je nopecku pesudenm
y moj Opaicasu, 0a y mwoj 00y3ame 00 c8oje onopesuge dobumu 2youmxe Hacmae
NPUTUKOM HOCNOBAILA C802 3ABUCHO2 OPYWMEA Y OpY20] Opaicasu YlaHuyu, yuje je
OHO NOpecKuU pe3udeHm, y Cumyayuju kaoa ou maxkeo o0ysumarse eyoumaxka ouno
moeyhe oa je 3aeucno Opywmeo pezudenm ucme opiHcage YiaHuye Kao u Majra-
Komnawnuja,

— OpHCABA YNAHUYA MAJKe-KOMNAHUJe:

O noodspeasa NpuspeoHo OpPyuimeo pe3udeHma nopezy Ha 006um
npasHux auya, 20e 0obum obyxeama u 00OUmM 3a6UCHUX OPYUMAsa
moe Opywimea y Opyeum Opicagama uiaHuyama, y3 mo2yhHocm
uzbeeasara 0B0CMPYKo2 ONOpe3usarba 3a nopese Hacmaie y opyeoj
Opocasu Ynanuyy, y Koje cy ypauyHamu u eyouyu mux 30a8UCHUX
opywmasa,

O He noospaasa  HEpaAcnooemeHy O000um  30A6UCHUX — OPYMAsd,
pe3udenama Opyeux opicasa Yianuyda, nopesy Ha 00Oum NpasHux
auya;

O noospeasa Majky-KOMRAHUjy nope3y Ha 000uUm NpasHux auya
NpUIUKOM Cc8aKe pacnodeie OusUOeHOU 00 CmpaHe 3a8UCHUX
opywmaea me KOMHAHUje Koja ce Hanaze y Opysum oOpicasama
YUIAHUYAMA, UCTOBPEMEHO He N008peasajyhu MajKky-KOMRaHujy nopesy
Ha 00OUM NPABHUX TUYA NPUTUKOM PAChOOere OUBUOEHOU 00 CImpane
3a6UCHUX OpYWmasa Koja cy pe3udeHmu ucme oOpicase 4Huju je
pe3udeHm u Majka-koMnanuja,

o omoeyhyje ocnoboherwe 00 080CmMpyKOe OnOpe3UBArA  Majyu-

KOMNAHUju nymem nopeckoz Kpeouma 3a nopes no 000UmKy Ha
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ousudende u cmpane nopese niakene 3a 00o6um, ako cy OousuoeHoe
niaahene 00 cmpamne 3a6UCHUX OPYWMABA Yuje je ceduwume y Opyeum

388
opocasama wranuyama?

Mosozom npsor nutarwa, Cyf je Hajnpe 1UCTakKao Aa je Herosa CylWwTMHa y ToMe
[a Nv HasefeHe oppenbe npasa YjeauweHor Kpa/beBCTBa NPeACTaB/bajy OrpaHuyerbe
cnoboge HacTawMBarba 13 ynaHosa 43 1 48 YOEES3. Cyp je 0BOM NPUIMKOM MOACETMO
Ha CBOj paHuju CcTaB fa ce cnobofja HacTawmBawa M3 uynaHa 43 YOEES, y kojy je
YK/bY4eHO nNpaBo MPVBPeAHMX JpyliTaBa fAa o06ae/bajy MOCMOBHY [efaTHOCT Ha
Teputopmjama Apyrux Ap>kasa YiaHuua nyTeM CBOjUMX 3aBUCHMX APYLUTaBa, O4HOCK U Ha
npuepeaHa ApywTea.*® To 3Haum a Apxase unaHnLe He CMejy orpaHMyaBaTit cno6ogy
HacTarbVBarba MPUBPELAHUM [PYLUTBMMA OCHOBAHWM MO HMXOBOM Npasy Yy APYrum
[p>xaBama uYnaHnuama.>*

C tum y Be3n, Cy[ je KOHCTATOBAO [a je HENMPMMeHMBaHE NMOPecKor ocobohera
Ha rybuTKe 3aBWCHOT PYLUTBA OCHOBAHOI Y APYroj ApXKaBW YiaHuuW, a KOoje He BpLUu
HVMKaKBe [e/fiaTHOCTW Yy [pXaBu 4YfiaHUUM CBOje MajKe-KOMMaHwje, Takee Npupofe Aa
orpaHuyaBa Y)KuBame C/l0604e HacTawMBara 0f CTpaHe Majke-KOMMaHwje, Tako LUTO
ogspaha nmpuBpefHa [pYLITBA Of OCHMBaKa CBOjUX 3aBUCHUX ApyliTasa Yy ApYrum
[pxaBama unanuuama.*’ Ctora HasefeHe ogpenbe mpasa YjeaureHor KpabeBcTa
MpeacTas/bajy OrpaHuyere y YK1Barwy C1060Je HacTawmBamwa y CMUCNY YiaHoBa 43 1
48 YOEES, 13 pa3sfora LUTO Nponucyjy pasnMynt TpeTMaH rybutaka npeTpr/beHnx of
CTpaHe 3aBUCHOT [ApYLUTBa-pe3snfeHTa W 3aBUCHOT [APYLITBa Koje Huje pasupeHT.>*?
TakBO orpaHuyetbe je 403B0/bEHO CaMO YKOIMKO CMYXW NErMTUMHUM LU/bEBMMA KOJU CY
y carnacHocTu ca YOEES3 1 yKo/IMKO Cy 3aCHOBaHMW Ha MMMepaTUBHUM Pas/io3nMa jaBHor
WHTepeca, LITO y HaBeieHOj cUTYaLmju Huje 610 cnyyaj.>*

Wmajyhun y Bugy cee HasefieHo, Cyf je CTao Ha CTaHOBMLUTe ga npaso EY He
cripeyaBsa ApXaBse YnaHuLe fa JOHOCe HOpMe KOjMa 61 ce Ha OMLWTY Ha4MH 3abpaHno
Majun-KoMnaHunjn (pesuaeHTy) fa OA4y3Me Of CBOje ornopesmse JO06UTU TYOUTKe Koje je

MPeTPMeno HheHo 3aBUCHO APYLUTBO Y APYroj APXKaBU unaHWLM, Yak 1 Kada Te oapeabe

%8 Ibid., napa. 24—26.
%9 Ibid., napa. 30.
0 Ibid., napa. 31.
*1 Ibid., napa. 33.
%2 Ibid., napa. 34.
33 Ibid., napa. 35.
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[03B0/baBajy HaBeLEeHO OAy3nMarbe rybuTaka of onopesnse 406UTN 3aBUCHOM LPYLUTBY-
pe3ngeHTy. MehyTum, cynpoTHO je unaHosuma 43 n 48 YOEE3 poHoCMTW TakBe
ogpenbe y cnyyajy Kafa Hepe3uAeHT — 3aBMCHO APYLUTBO Hema MOryhHocTu fa Taj
rybutak oa6uje o CBoje fOBUTY y ApXKaBM YNaHULM Y Kojoj je ocHosaHo.***

Wako ce 0Baj npesMeT Ha MpBY MOr/es TMLA0 CaMOo MOPEecKomnpasHOr npobrema,
OH je Takohe 3HayajaH M NO nNuTawy Tymadewa obuma cnoboge HacTarbMBaHa
rapaHtoeaHe YOEE3. Haume, Cyp je y npecyau noBe3ao MOpecKa OrpaHuyera Koja
nponucyje npaso YjeauweHor KpambescTBa ca uynaHoBuMa 43 u 48 YOEE3 koju
perynuwy cnobogy HacTawbuBawa. TuMe je Mokasao fa cnobofa HacTarmbuBarba
NpUBPeLHOM PYLUTBY HE MOpa HY)KHO 6UTK yckpaheHa UM orpaHMyeHa Ha HaumH fa ce
TOM [pYLUTBY OCMopaBa HeroB npaBHW CTaTyCc WM NocoBHa CnocobHocT, Beh fa ce Ta
cnobofa MOXe YCKpPaTUTU WM OrPaHUyYUTM W MOCPefHo, Tj. orpaHuyasajyhum

ofpefbama HaLuMoHa/HOT NpaBa Koje CY YMCTO MopeckonpaBHe NpMPose.

8. CJIVUAJ SEVIC?®®

Y Toky 2002. npuBpegHo ApywtBo ,,Cuctemc akumenresenwapt” (CEBUK)
(Systems Aktiengesellschaft (SEVIC)), ocHOBaHO y Hemaukoj, 1 apywTso ,,Cekjyputu
BWKH KoHuenT” (CBL) (Security Vision Concept SA (SVC), 0CHOBaHO Y Jlykcembypry,

3aK/bYUMM Cy YroBop O npunajarby.>*

Hume cy yroBopHe ctpaHe forosopuse ga he
ApywTso ,,CBLL“ npeHeTV CBOjy KOMMETHY UMOBMHY Ha apywTeo ,,CEBUK®, Te ga he
HakoH Tora ,,CBLL“ npectatu fa noctoju 6e3 nmksugauuje y Jiykceméypry. No 3akoHy o
MNPUBPEAHNM [PYLITBMMA Koja ce TpaHcthopmuy®®’, npunajare Kao cTaTycHa npoMeHa
[03BO/bEHO je CaMO NPUBPEAHMM Cy6jeKTUMa OCHOBaHWM Ha Teputopuju Hemauke. C
063MPOM Ha YMHEHULY [a je Y KOHKPETHOM Ciyyajy LOTOBOPEHO npunajarbe M3mehy
HEMauKor ¥ NlyKCeMOYPLUKOr npuBpeaHor [ApyliTea, noctynajyhu JlokanHu cyn y
Hojsugy opbuo je pa y lMpuBpegHom peructpy Hemauke perucrpyje KOHKPeTHY
CTaTyCHY MpPOMeHYy npunajarba, ca 00pasfoXereM [Ja HeMauyku 3akoH omoryhasa
npvnajawe camo [pyLITBMMA OCHOBaHMM Yy Hemaukoj. MpoTuB 0Be 04Jiyke NpUBPeLHO

apywrtso ,,CEBUK* je unsjaBuno xanby OkpykHOM cyay y KobneHuy, Koju je moTom

%4 Ibid., napa. 59.

%5 Sevic Systems Aktiengesellschaft v Amtsgericht Neuwied, npegmeT C-411/03, npecyaa og 13. feuembpa
2005.

%% Ibid.,, napa. 6.

%7 Umwandlungsgesetz, BGBI, 28. oktobap 1994, ctp. 3210, http://www.gesetze-im-internet.de/umwg _
1995/BJNR321010994.html, 6. jaryap 2015.
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O4pesano Mpekug noctynka um obpatno ce Cyay EY ca 3axTeBOM 3a of/iyuvBate O
cnegehem npetxofHoOM nuTawy — [la im ce ynaHosu 43 n 48 YOEES3 Mory TymaunTtu Ha
HauMH [a ce ofbujarke JlokanHor cyga y Hojsuay fga peructpyje npesnoxeHo
npunajarke, Mo 0CHOBY 3aKOHa 0 NMPUBPELHUM APYLUTBUMA KOja ce TpaHchopmuLly, nma
CMaTpaTyt MPOTUBHUM CIOGOAV HaCTarbMBaba?> e

Muwsbetbe Bnaga XonaHauje n Hemauke 0 0BOM nuTawy 6W10 je fa ce nog
nojaMm cnobofe HacTawera, Koju je yrepavo YOEES3, He MOXe MOABECTM Cryyaj
MpeKorpaHUYHoOr crajawka W3 pasnora LWTO NYKCEMOYPLUKO [PYLUTBO MOMEHTOM
npunajakba npectaje Aa MOCTOjU, Te M He MOXe [a Ce HacTaHW Ha TepuTopuju
Hemauke.’® Crora cno6oga HacTawuBara M He MOXe 6UTW mospeheHa y cmucny
ynaHoea 43 n 48 YOEES3. CrtaB Hemauke Bfiafie 610 je fa 3akoH O MpUBPESHUM
JpywTBUMa Koja ce TpaHchopmuly 13 1994. nma 3a CBpXY 3alUTUTY jaBHOT MOPETKA,
WTO je y cknmagy ca unaHom 46 YOEE3 Koju nponwucyje MOryhHOCT [OHOLLEHa
OMCKPYMMHATOPHMX Mepa paju 3aliTuTe jaBHOT NOpPeTKa, jaBHe 6e36efHOCTV UK jaBHOT
34paB/ba. Kako He noctoje Hopme npasa EY koje 6w perynucane oBy npasHy 06nacT,
HemMayka Bfafia je MULLbeHA fa Ce y TOM Cfyyajy Mopajy NMpUMEHUTU HauMoHaIHa
npaBHa Mnpaswia Yy CBPXY 3alUTUTE MoBepu/aua, MambWUHCKMX akuuoHapa M yoriire
Hayena npaBHe CUTYPHOCTM, Ka0 1 04YyBaHa eNEKTUBHOI PUCKAHOT Haj3opa M Hadena
CaBeCHOCTM 1 MoLUTera y npuepeaHuM ogHocuma.*”® Mopen Tora, Hemauka je uctakna
[a, Y OACYCTBY XapMOHM30BaHMX MpaBHUX npasuna EY, gpxaBa uynaHuua Huje y
MOryhHOCTU Aa Mpu3Ha NPEKOrpaHMyHO Crajake Koje YK/bydyje MPUMEHY HEKOMKO
HaLMOHa/IHMX MPaBHUX CUCTEMA Y je4HOM UCTOM MOCTYTIKY.

Ca ppyre cTpaHe, cTaB npasobpaHuoLa TuuaHa 1o je fa cnobosa HacTawMBaHba
obyxBaTa CBe BpCTe Mepa MyTeM KOjUX je MOryh Wiy onakwaH mpuctyn o06as/barby
npuBpefHe [enaTHOCTU Yy [PYroj [Ap>kasu unaHuuyM EY, Ha HauvH ga OpywuTBo
napTuuunupa y npuBpesHOM XMBOTY MOA UCTUM YCNOBMMA Kao U foMahu gpXas/baHu.
TuM pe3oHoBaweM, TULAHO je 3aKbydno fa je npunajarbe 06yxsaheHo Kako npaBoM Ha
MPVYMapHO HacTarbWBakbe, TaKo 1 MPaBOM Ha CeKyHapHO HacTamwuBarbe. " Monasehn of

0Be TMpeTnocTaBke, TWUAHO WCTMYe [a HeMayko npaso OHEMOFyhaBa CJ'IOﬁO,CI,y

38 Sevic Systems Aktiengesellschaft v Amtsgericht Neuwied, op. cit., napa. 10.

9 Ibid,, napa. 16.

“0 Ibid., napa. 24.

Y Sevic Systems Aktiengesellschaft v Amtsgericht Neuwied — Opinion of Advocate General Tizzano, 7. jyn
2005, napa. 35.
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HacTawMBarba M foMahvM (HeMaykvM) W CTpaHWM [ApXKaB/baHUMa, U To pomahum y
CMUCNY [a UM je OrpaHM4yeHO MOC/OBawe Yy APYrvM ApxxaBama 4naHuuama (Kpos
npubas/bakbe WUMOBMHE [PYrMX MPaBHUX NMLa NyTeM MNpunajakba), a CTpaHum jep
[PYLUTBO-NPUMNOjEeHNK MNpe CBOr MPecTaHKa MnocTojara Mnak BpLiv ofpeheHy fenatHoCT
Ha TepuTOpUjN Ap>KaBe U3 KOje je APYLUTBO-Npunojunay, (nperosapa ca TUM ApYLUTBOM,
3aK/by4yje npasHe NOC/IOBE UTA), LUTO je CBE MPOTUBHO Y/iaHoBKMa 43 1 48 YOEE3.*?

Y cBojoj npecyau, Cya EY je ncrtakao fa Hemayko npaso He TpeTmpa Ha jefHaK
HauuH fJomaha U npekorpaHuuHa crnajama ApywTasa.*” Mo muwmewy Cyaa,
npekorpaHnyHa crajarka cy rnocebaH Buf Kopuwherba cnoboje HacTamwbMBarba, Koju je
3HayajaH 3a NOTMYHO (hYHKLIMOHMCaHE YHYTpaLUber TPXULLITA, Te CYy [ApXaBe unaHuue
[y>XHe [la CBOja MpaBHa npasu/a O Cnajaruma ycknafe ca cfob0o[oM HacTarbuBamwa U3
ynaHa 43 YOEE3. Cyn f03B0/baBa MOTYNHOCT fia Ap)KaBe YiaHuue npyuMeHoM YniaHa 46
YOEE3 3awwtute CBOj jaBHX NOpeak U MHTepece nosepusiala 1 MakbUHCKMX aKLMOHapa,
mMehyTuM Ta 3alwT1Ta Mopa 6UTY TakBa Aa ca jeHe CTpaHe 0CTBapy CBOj Lnsb, a ca apyre
[ia He Yrpo3u, O4HOCHO OrpaHu4n WM yckKpatu cnoboay HacTarVBara YCTaHOB/bEHY
YOEES3. Crora Cyza 3ak/byyyje fa ce ynaHosu 43 n 48 YOEES3 He mMory Tymauntun Ha
HauuH fa [03BO/baBajy MpPUBPELHOM PerucTpy Apxxase u/aHuue fa ofbuje 3axTeB 3a
perucTpalmjy npunajarwa jefHOr NpuBpeLHOr ApyLUTBa APYroM, Y3 TMKBUAAUN]Y jeaHOT
[pYLUTBA U NPEHOC Herose Le/IoKyrnHe UMOBKHE Ha Jomahe [LpyLUTBO, ako je jefiHO Of
[pyliTaBa Koja Y4ecTBYjy Yy npunajakby OCHOBaHO Y [pPYroj ApXaBW 4naHuum, a y
Cnyyajy Kafa je Taksa permcrtpauuja moryha 3a npunajarwa y KojeM Y4ecTBYjy ApyLITBa
KOja Cy peructposaHa Ha TepuTopuju ApXaBe Y KOjoj je MNOTPebHO M3BPLUNTK
perucTtpauujy Te npomee. %t

MNMpema Tome, ctaB Cyna y Npecyau LOHETOj y OBOM MpefmeTy 6vo je fa je
ofbujare perucTpaumje cTaTyCHe MPOMeEHe Mpunajaka y HEMaykom MpUBPELHOM
peructpy 6mio NpoTMBHO CNOGOAM HacTawMBarwa Kojy rapaHtyje YOEE3. Cyn je y
npecyam nuctakao fa cnoboja HacTambMBarba NPUBPEAHUX APYLUTaBa NOCEOHO YK/byuyje
M ,,OCHUBare W Yyrpas/bate TUM MPUBPELHUM [PYLITBAMA MOJ YCMOBUMA KOje
nponucyje 3aKOHOLABCTBO [pXaBe OCHMBawa 3a CBOja COMCTBEHA MpuBpeaHa

apywTea“.*® Cyn je Takohe KoHcTaToBao fa Cno6ofa HacTaMBarba YKbyuyje w

“2 Ibid., napa 24-32.

5 Sevic Systems Aktiengesellschaft v Amtsgericht Neuwied, op. Cit., napa. 22.
4 Ibid., napa. 31.

% 1bid., napa. 17.
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[OHOLLIEe CBUX Mepa Koje omoryhaBajy npuBpesHOM APYLUTBY jeflHe ApXaBe yfaHuLe
[a Ha TepuTOpuju [apyre [p)KaBe unaHuue o006aB/ba MPUBPELHY AenaTtHOCT U ja
eeKTUBHO Y4eCTBYje Y NMPUBPELHOM >KUBOTY Te [Ap>Kase Mof UCTUM YCNOBMMA Kao U
teHa fomaha npuepeHa ApyLuTea.

Cyn y npecyau fasbe HaBOAM [a MPeKorpaHnyHa crnajara NpuBpesHUX ApyLuTasa
npeacras/bajy nocebaH HayuH YyxuBawa Cfobofe HacTawMBawa, KOju je 3HavajaH 3a
NpaBUIHO (yHKUMOHMCae TpxuwTa.**’“%® Mo crasy Cyga, cnajare NpWBPeAHMX
JpyLiTaBa npefcras/ba nocebaH BUf TpaHChopMaLmje NpuUBpeSHUX ApyLuTasa Koju UM y
jeLHOM jeAMHCTBEHOM MNOCTYNKY omoryhasa [a BpLUe CBOjy MpuBPeHY [enaTHOCT Yy
[pyroj npasHoj hopmu 1 6e3 npekunga y npaBHoM CybjeKTUBUTETY. THMe UM Ce CMakbyjy
npo6nemMu, NoTpebHO BpeMe WM TPOLLKOBM KOjU HacTajy y Be3u ca ApYruM HauvHuma
KOHco/MmMzauunje NpvBpeAHUX ApyLwiTasa, MonyT AWKBMAALMje MPUBPELHOr pYyLITBA U
HakHafHOT OCHMBarba HOBOI MPUBPELHOr APYLUTBA Y Koje he 6UTK yHeTa UMOBMHA Koja
je paHuje npunagana nukeBMAuMpaHoMm ApywTtsy. Crtora je, no mMuwbewy Cyaa,
ounrnefHo fa ce omMoryhasawem cnajakba camo gomahvM MPUBPELHUM APYLUTBUMA
OVCKPUMUHMLLY MNPEKOrpaHMyHa crajara, LWTO 32 MOCNeAuuy uMma  yrpoxaBare
y)MBatba cno6o/e HacTarMBarba. **°

Cyn Huje carnacaH ca aprymMmeHTMma Koje cy usHene XonaHgnja u Hemauka, seh
je ucrakao fa nocrojarkbe XapMOHM30BaHUX npasunia EY He moxe 6utn npesfycros 3a
cnposohere cnobofe HacTamwMBarwa.*’® Takohe, nako ce Cyg CNOXMO fAa Lb
[OHOLLIea HaBeLeHWX HeMaykuMxX MpaBHUX Mpasuia MoOXe OWUTU onpasgaH Mof
ogpeheHMM yCnoBMMa, TakBa Nnpasufia U PECTPUKTUBHE Mepe KOoje M3 X Mpounsnase
mMopajy 6uTtu opgrosapajyhu 3a ocTBapumBarbe LWbEBA KOjUMa TeXe, Te He cmejy uhu
W3BaH OHOra KO/IMKO je 3auUcTa HEeonmxofHO fAa ce TU umbesn ocTsape.’’t LUTO ce
KOHKpeTHOr cnyyaja Tuye, ctaB Cyma 6M0 je fa je HayenHo ofbujawe Hemaykor
npuBpeSHOr pernctpa fa perncTpyje NpPekorpaHNyHo crnajare NPUBPELHUX ApyLiTaBa

npeBasnnasnio noTpe6He Mepe 3a 3alUTUTY NEFMTUMHUX WMHTepeca, Tj. Hemauka je

“% Ibid., napa. 18.

“7 Ibid., napa. 19.

“%8 Byg,. jow: Mathias Siems, "Sevic: Beyond Cross-Border Mergers”, European Business Organization
Law Review 307, 2007; Mathias Siems, "SEVIC: Beyond Cross-Border Mergers", European Business
Organization Law Review (EBOR), Vol. 8, No. 2, 2007.

9 Sevic Systems Aktiengesellschaft v Amtsgericht Neuwied, op. Cit., napa. 21 u 22.

19 Ibid., napa. 26.

4 1bid., napa. 28 1 29.
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cnpednia npekorpaHn4yHo cnajal-be nako NHTepecu noeepualia, MalbnNHCKUX akLiMoHapa

W 3ar0CNeHUX HUCY 61N yrposkeHn. 2
9. CJIYUYAJ CADBURY SCHWEPPES

UnrweHuue cnyvaja Cadbury Schweppes4l3 cy cnegehe: ,,Kag6epu wsenc nauy”
(Cadbury Schweppes plc) je Majka-KOMNaHuja NpuBpeaHOr ApywTsea ,,Kanbepu Lwsenc
rpyn“ (Cadbury Schweppes group) KOje Ce CacTOju Of MNPUBPELHUX [pYLUTaBa
OCHOBaHUX Y YjeanteHoM KpasbeBCTBY, ApYrUM [pxaBama YnaHuuama EY uny Tpehum
Jp>xaBama. ,,Kanbepw Lwserc rpyn” yk/bydyje nsmehy octanor v iBa 3aBUCHa ApyLUTBa y
Wpckoj, a 1o cy ,,Kan6epu weenc Tpexypu cepsucus® (Cadbury Schweppes Treasury
Services) u ,,Kan6epu wwsenc Tpexypu nHtepHewHen (Cadbury Schweppes Treasury
International), unjn je MHAMPEKTHU BNACHWK APYWTBO ,,Kagbepy wwiBenc nay* u To Kpo3
NaHal, MoBe3aHMX Nuua Ha 4umjeM uyeny ce Hanasu ,,Kagbepu wsenc nta.“ (Cadbury
Schweppes Ltd.). lMpuspegHa ppywrsa ,,Kagbepn LIBENC TPeXypu Cepeucus” u
,Kanbepu LBernc Tpexxypu UHTepHeLUHen" 06Be3HULM Cy nopesa Ha JO6UT No cTonu of
feceT nocto.**

OcHoBHa [ienaTHOCT MpWBpefHUX ApylwTaBa ,,Kanbepu LBenc Tpexypu
cepsucus® n ,,Kanbepu LUBENC TPEXYpW MHTEPHELLHeN™ jecTe MPUKYMN/bakbe HOBYAHUX
Cpefcrasa M HhUXOBO YCMepaBare Ka ApYryM 3aBUCHUM NIULUMa Y OKBUpY ,,Kanbepw
weenc rpyn*.**> MpuepegHo ApyLWITBO ,,Kag6epu LLBENC TPEXypU CEepBUCH3" OCHOBAHO
je n3 Tpu pasnora: NpBu, Aa 6v peLunno nopeckn npobnem ca Kojum cy ce cycpeTtanm
KaHaZICKN TMOPEecKN 06Be3HWLM KOjU Cy WMMasm npeepeHunjaniHe akumje ApywiTsa
»Kanbepu weenc nau; apyru, na 6u ce n3berno npuxearare NOTpedHe carnacHoOCTM
opraHa YjeamweHor KpasbeBcTBa 3a MPeKoOMOPCKe MOC/0Be faBatba 3ajMoBa; 1 Tpehu, fa
6u ce cmarbKo nopes Ha AvBUAeHAe Koju ce nnahao yHytap ,,Kagbepu wsenc rpyn*
cxofHo [vpexTusu CaseTa 6p. 90/435/EELL og 23. jyna 1990. rognne.*6417
»Kanbepn LUBENc TpeXxypu WHTEpHELLHeN* je 3aBUCHO APYLITBO Y OAHOCY Ha

»,Kanbepy LwBenc Tpexypu WHTepHellHen cepsucus®. MehyTtum, oba oBa [pyluTBa

“2 Ibid., napa. 30.

B3 Cadbury Schweppes plc & Cadbury Schweppes Overseas Ltd v Commissioners of Inland Revenue,
npegmet C-196/04, npecypaa og 12. centem6pa 2006.

“ Ibid., napa. 13 v 14.

“5 Ibid., napa. 15.

18 Ibid., napa. 16.

“I7 Council Directive 90/435/EEC of 23 July 1990 on the common system of taxation applicable in the case
of parent companies and subsidiaries of different Member States, OJ L 225, 20. asryct 1990.
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OCHoBaHa cy y [abnuHy camo u3 pasfora ja fobut Kojy octsapu ,,Kagbepu LwiBernc
rpyn“ 6yfe noABprHyta rnoBo/bHOM MOPECKOM pexumMy Koju npefsuha MehyHapoaHu
LeHTap 3a (uHaHcujcke ycnyre y [abnuHy, y kom je ,,Kagbepw wsenc rpyma“ u
ocHoBaHa.”'® TMopecko 3akoHOJaBCTBO YjeaumweHor KpabescTBa nponvcyje ga je
npuBpeLHO OPYLWITBO KOje je HeH pe3naeHT 00Be3HUK mopesa Ha JOOUT npuBpesHUX
[pyLiTaBa y OHOCY Ha CBe MpUXoje Koje TO APYLUTBO OCTBapu 6uno rae Ha ceety. OBa
06Ut 0byxBaTa 1 JOOUT KOjy OCTBape NpeLCTaBHULITBA, O4HOCHO OrpaHuy Kpo3 Koje To
[IPYLLTBO-PE3NEHT BPLLIM MOCIOBHE aKTUBHOCTY 13BaH YjeauteHor KpabescTaa. *H

Ca gpyre cTpaHe, NpyBpPeLHO APYLUTBO-PE3NAEHT HAUEIHO HMje 06BE3HKK Nopesa
Ha J06UT npuBpefHWX ApYyLUTaBa 3a AOOWT KOjy OCTBape Herosa 3aBWCHa NpuBpeaHa
[pyLITBa, HATU CY OMope3oBaHe AMBWMAEHAE KOje Ta 3aBMCHA [PYLUTBA UCM/aTe CBOjOj
Majuu-KOMMaHuju, Mo YCr0BOM fAa Cy Ta 3aBMCHA ApYLUTBA OCHOBaHa Yy YjeAurbeHOoM
KpasbesctBy. LLITO ce Tvye auBuaeHAM Koje mcnnahyje 3aBUCHO APYLITBO OCHOBAHO Yy
MHOCTPaHCTBY, OHe Cy MpeiMEeT OnopesvBara y ApXaBu Yy KOjoj Ce Haiasn TO 3aBKCHO
[pYLITBO, YKO/IMKO Taj Mope3 y TOj ApXKaBWu noctoju. Kako 6v cnpeynno ABOCTPYKO
oropesvBare, MpaBo YjeanweHor Kpa/beBCcTBa [aje MOPECKU KpeauT NpPUBPELHOM
[OPYLWTBY-Pe3nAeHTY Y BUCUHM Mope3a Koje je niaTtu/io HeroBo CTPaHO 3aBMCHO
ApywTB0.* 3aKOH 0 KOHTPONMCAHWM CTPaHUM MPUBPEAHUM APYLUTBMMA, MeRyTuM,
nponucyje n3yseTak y 0fHOCY Ha Ha4ye/IHO NPaBuU/Io Aa Ce MaTUYHO MPUBPEAHO APYLUTBO
He onopesyje 3a JOOWT KOjy OCTBapu HeroBo MaTMyHO NPUBPELHO APYLITBO. Taj 3aKOH
nof MOjMOM KOHTPO/IMCAHO CTPaHO MPVBPEAHO [PYWTBO MoApa3ymeBa CTPaHo
npuBpeLHO [APYLITBO Y KOM fomahe MpuBpefHO APYLUTBO-PE3NAEHT MMa BULLE Of,
rnegeceTt NocTo yaena. JobuTt Kojy To 3aBUCHO APYLLTBO OCTBApPW OMopesyje ce y Apxasu
HEroBOr OCHMBaHa, a ako ce Ta fJobuT noTom y (opmMu AMBUAEHLE MWCMATU
npuBpesHOM [pYLITBY-pe3ufeHTy, oH he 6uTM y 06aBe3n fa nnatm camo pasimky
n3mehy nnaheHor rnopesa y ApPXKaBW Y KOjOj Ce Hasasn HeroBo 3aBUCHO APYLUTBO U
ropesa Koju mponucyje 3akoH O nopesnMa Ha AOoX04aK U JOOWUT NPUBPeLHUX ApYLUTaBa
n3 1988. rogune.*”* lMpema ToMe, W3y3eTak M3 3aKOHA O KOHTPO/MCAHUM CTPaHuM

MPUBPEAHUM [PYLITBMMA OAHOCU Ce CamMO Ha CUTyaluujy Kaja je CTpaHO 3aBMCHO

8 Cadbury Schweppes plc & Cadbury Schweppes Overseas Ltd v Commissioners of Inland Revenue, 0p.
cit., napa. 18.

“9 Ibid., napa. 3.

0 Ibid., napa. 4.

2L 1bid., napa. 6.
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[OpywTBO 00BE3HMK MOope3a MO MarbOj CTOMW Hero wro 6u 6uno y YjeauweHom
Kpa/beBCTBY.

Nmajyhn y BuAy nopecke CTone Koje ce MpuUMeYjy Ha MpuBpefHa ApYyLUTBa
OCHOBaHa npu MefyHapoLHOM LEHTPY 3a mHaHcujcke ycnyre y JabnvHy, Jo6UT Kojy
cy ocTBapuna Apywrsa ,,Kanbepu Lisenc Tpexypu cepsucus n ,,Kanbepu Lisernc
TPEXYPU UHTEpHELLHe" onope3oBaHa je Mo HWXOj CTOMMW Nnopesa Yy OAHOCY Ha cTony
MCTOBPCHOT nopesa y YjeanweHom KparbeBcTBy. CTOra Cy Nopeckn opraHu YjeanmeHor
KpasbeBcTBa ogsiykom of 18. asrycra 2000. yTBpAMAM MOPe3 Ha JOOUT NMPUBPELHUX
JpywrTasa apywTBy ,,Kan6epu wsenc osepcus nrg* (Cadbury Schweppes Overseas Ltd)
y n3Hocy of, 8.638.633,54 (pyHTe 3a JOOMT KOjy je OCTBapW/IO ApYLUTBO ,,Kanbepn Lwsenc
TPEXYPU MHTEPHELLHEN“ 1 To 3a (uHaHcujcky 1996. roauHy.*? TMpoTus Te og/yke
ApywrTsa ,,Kagbepu weenc nau“ v ,,Kagbepu weernc osepcus N4 U3jasunia cy xanby
[pyrocteneHoM MOPecKOM opraHy Yy JIOHAOHY, ca aprymeHTauujoMm fa je 3akoH o
KOHTPO/IMCAHUM CTPaHUM MPUBPESHVM [PYLUTBMMA NPOTUBaH YniaHoBMMa 43, 49 1 56
YOEES3. [jpyrocTeneHy Nopeckn opraH je 360r HejacHohe y npvMeHu npasa EY Ha gatu
Cnyyaj OANy4MO [a ca XabeHMM MOCTYNKOM CTaHe W fa npeamet ynytn Cyay EY
noBogoM criefeher npeTxofHor nutawa — [Ma M uynaHosu 43, 49 n 56 YOEE3
crpeyasajy NPUMeHY HaUMOHAHUX MOPECKONpPaBHUX MpaBuia Koja nog ogpeheHnm
ycnoBuma Hamehy o6aBe3y NpuBpesHOM APYLUTBY-PE3NAEHTY jefHe [pXKaBe u/aHuue
MoBOLOM [J06MTW KOje OCTBapy 3aBMCHO APYLUTBO TOr pe3ujeHTa y [ApYroj Apxasu
YNaHULY, a Koja Ce Y ApYroj ApXKaBy YfaHULy Oropesyje MakoM Nopeckom ctornom?*2

Mo crasy Cyza y 0BOM NpeaMeTy, NMOCTaB/beHO NTakbe Mopa 6UTU TYMaYeHo y
OKBUPY 4YnaHa 48 YOEE3, no kome ce MpuBpeLHO APYLUTBO OCHOBaHO Y CKnagy ca
npaBoM [pxaBe uYnaHule EY 1 yuje ce perncrpoBaHo CefvLUTe, rNaBHa ynpasa Wu
MECTO NpeTeXxHor 06as/barba [e/laTHOCTW Haslase Ha TepuTopuju EY, Mmopa Tpetupatu Ha
MCTW HAYMH Kao ¥ (PU3NYKO NINLE KOje je LpXKaB/baHUH [pXaBe ufaHuLe, a CBe Y CBPXY
ocTBapuBara Cno6ofje HacTawuBawa U3 YOEE3.””* Cypg je y npecyan Hajnpe
KOHCTAaToBao, MO3BOM Ha CBOjy Mpakcy, fa OpXaB/baHW [p)XaBa 4/faHuua He cMmejy
KOpUCTUTKM NnpaBa Koja UM rapaHtyje YOEES3 Ha HenponucaH, 04HOCHO MpeBapaH HauuH

KaKo 6M M3GernM MpUMeHy CBOF HauuMoHanHor npasa.*”® MehyTum, umieHuLa fa

“22 Ibid., napa. 20.
2 1pid.,

4 Ibid., napa. 30.
“2 1bid., napa. 35.
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[pXXaB/baHVH ApKaBe ufaHuue, 610 OH (DU3NYKO UM MPABHO JNLIE, XKENu Aa OCTBapw
MOPECKY KOPUCT Yy [APXaBW UMaHWLM KOja Huje ApXKaBa HeroBor mnpeGuBanuLLTa, He

3.4% ito ce

3HauM cama no cebm fja ce TO /MLe He MOXe Mo3meaTu Ha ogpenbe YOEE
Tye cnobofe HacTawmsawa, Cya je Beh y cnyydajeBuma Centros W Inspire Art 3ay3e0
CTaB [a YMHEeHMLA fa je NPUBPELHO APYLUTBO OCHOBAHO Y HEKOj ApXKaBu YfiaHMLUM camo
3a CBpXY uckopuwhaBarwa 6/1aXer 3aKOHOAABCTBA Te [ApXKaBe HWje cama no cebu
[I0BO/bHa f1a 611 Ce YTBPAMNO NOCTOjarke 310ynoTpe6e Tor npasa.*?’

Y KOHKpETHOM Ciyvajy npuBpesHo ApywTBo ,,Kaabepu wwBsenc nau“ oCHOBaso je
3aBUCHa ApywTea ,,Kagbepu wwsenc Tpexypu cepsucus® u ,,Kagdepy LIBENC Tpexypu
WHTepHewwHen* npu MefyHapoLHOM LeHTpY 3a (mHaHcujcke yenyre y [abnuHy, 36o0r
TOra LWTO je WPCKU TMOPECKN PexuM O6naxu Of MOPEcKor pexuma YjeankeHor
KpasbeBCTBa, LUTO camo No cebu He npeacras/ba 3/10ynoTpedy cnobose HacTarmbunBarba 13
YOEE3.*?® Cyp je cTora ognyuuo ga ucnuta ga v unaHosm 43 n 48 YOEE3 cnpevasajy
npuMeHy 3akoHa O KOHTPO/IMCAHUM CTPaHWUM NpuBPeAHUM Apyliteuma. [pema
[ocafjallib0j CYACKOj Npakcu, Mako AUPEKTHO OMnopesvBare Mnaja Mo Haf/eXHOCT
[p>KaBa Yn1aHnLa, OHe He MOTY Aia BpLLE TY CBOjY HaA/IeXXHOCT NPOTMBHO KOMYHUTapHOM
npasy.*%°

Mo muwrmewy Cypa, nako cy ogpenbe YOEE3 o cnobofau HactawuBarba
ycMepeHe Ka 06e36efjerby jefHaKor TpeTMaHa CTpaHux v gomahux gusnykux mua u
npuBpeSHNX [pywTaBa, OHe Takohe 3abpamyjy ApXKaBW unaHUUM [a Chnpeyn CBOM
[p>KaB/baHUHY UK NPUBPeSHOM LpYLUTBY OCHOBAHOM MO HeHOM NpaBy [a Ce HaCcTaHu y

[pYroj Apxasu unaHuum.**

Y KOHKPETHOM C/ly4ajy, 3aKOH O KOHTPO/SIMCAHUM CTpaHUM
NpuBpeLHUM JpYLITBUMa YjeanmeHor Kpa/beBCTBa He MpuUMeryje ce jefHako Ha cBa
npvBpefHa ApYLITBa-pesnieHTe YjeauweHor Kpabesctea. Havme, no muwwbewy Cyaa,
HeobopuBa je uukbeHMLa fa Cce, MO TOM 3akOHY, NPUBPESHO [APYLUTBO-PE3NAEHT
ornopesyje NOBOAOM A0OUTM KOjy OCTBapy HEKO ApYro NpasHO /1L (3aBUCHO LPYLUTBO Y
OAHOCY Ha pe3unieHTa), WTo MeflyTUM HUje Cyyaj Kaja je 3aBUCHO ApYLUTBO pe3nieHTa

OCHOBaHO Y YjeanteHoM Kpa/beBCTBY MM Kafja je OCHOBAHO Y HEKOj AAPYroj Ap>KaBu y

% Ibid., napa. 36.
7 Ibid., napa. 37.
“8 Ibid., napa. 38.
2 Ibid., napa. 40.
40 1bid., napa. 42.
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KOjoj cToma mopesa Ha JOOMT HMje Mawa Of CTomne Kojy npefsuha 6puTaHCKO
3akoHopgaBcTBo. %

MMpema TOMe, pa3MUUTU TOPECKM TpeTMaH Koju nponucyje 3akoH O
KOHTPO/MCaHUM CTPaHUM MPUBPeHVM LPYLITBMMA 3@ MOCNeANLY UMa JIOLIKjN MPaBHU
MosioXaj NpuBpesHUX ApYyLUTaBa-pesnieHara umja ce 3aBrcHa ApYyLITBa Hanase y Apyroj
[p>KaBu, Ynje Npaso MPONUCYje HWXY MOPECKY CTOMY Yy OLHOCY Ha NpaBo YjeaunHeHor
KpasbesctBa. Ctora, nmo muwbewy Cyda, OBaj 3aKOH Cnpevasa YXKuBawe cnobofe
HacTarbVBarba TUX MPUBPELHUX ApYLUTaBa, Tj. OH MpeLCcTaB/ba OrpaHuuere cnobose
HacTarMBarba y CMUCNy ofpefaba unaHosa 43 n 48 YOEE3.** Cyp cmatpa fa je
HameTatbe TaKBOI OrpaHu4era [03BO/bEHO CamO Yy Cny4yajy Kaja MocToje ornpashaHu
pasfosn 3awTuTe jaBHOr WHTepeca. [lpvMeHa TakBOr oOrpaHuyewa Mopa 6utu
oArosapajyha y cmucny fa Cny>m 3a 0CTBaperbe CBOra Lusba 1 ja He 1fe U3BaH rpaHuua
Tora yuma.**

Cras Bragse YjeguweHor KpaweBcTBa 610 je Aa 3aKOH O KOHTPO/IMCAHWUM
CTPaHUM MPUBPELHUM [PYLITBMMA 33 LWb MMa 60pby MpPOTUB CreuuduyHmMX BULOBa
n3beraBarba ropesa Koju nNoApa3ymeBajy BewTauyky MPeHOC J0OUTWM nNpUBPELHOT
LpyLliTBa-pe3nieHTa U3 jefHe Ap)Kase YnaHuLe y Apyry ApXXaBy Y Kojoj je ctona fooutn
HWXa, a NYTeM OCHMBaHba 3aBWUCHOT ApYWTBa Yy Toj Apyroj Apxasu.*** Mehytum, no
crasy Cyaa, noTpeba crnpeyasarba CMareHa Nnopecke 06asese Huje HaBefeHa Yy uniaHy 46
ctaB 1 YOEES3, HMTH je cTBap oA npeosnahyjyher onwrer nHtepeca ga 6u cnyxuna Kao
onpasfarbe 3a OrpaHuuere npasa KOje YCTaHOB/baBa YOEE3.*® Takohe, Cypg ce y
Mpecyam no3mea 1 Ha NPeTX0LHY CYACKY Npakcy y Kojoj je Beh yTBpheHo Aa unkbeHnua
[a je NpuBpesHO ApYLUTBO-PE3NLEHT Y APYroj ApXKaBy YnaHULM OCHOBAIO CBOje 3aBUCHO
[pyLITBO, CamMa Mo cebu He CTBapa Hauye/Hy NPeTnocTaBky M3berasara nnaharba Nopesa,
Te HE MOXe CNY)XUTW HU Kao OnpaBfaHu pas3nor 3a [OHOLUeHe Mepa Kojuma 6u ce
[I0BENO Yy MuTake YXuBare PyHAaMEeHTaNHUX npasa rapaHToBaHux y YOEE3.** Ca
[pyre cTpaHe, Mepe Koje HaluMOoHa/IHM 3aKOHOAaBaL, JOHOCK pafu orpaHnyera cnoboge

HacCTakbNnBakha MOry ouTK onpaesfaHe YKO/IMKO Ce€ OAHOCE Ha HEKUN KOHKpETaH cnyqaj Yy

L Ibid., napa. 45.
2 Ibid., napa. 46.
3 Ibid., napa. 47.
4 Ibid., napa. 48.
5 Ibid., napa. 49.
4% 1bid., napa. 50.
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KOjemM MOCTOju MOTMYHO (PUKTMBHW MpPaBHWU MOCA0 YCMepeH Ha u3berasare NpuUMeHe
npasa ogpeheHe apxase unaHue.*’

C tum y Be3n, Cyp je Hajnpe mopao Aa YTBPAW LA NN OorpaHuyere croboje
HacTawuBara, Koje Hamehe 3aKOH 0 KOHTPO/MCAHUM  CTpaHWM  MPUBPESHUM
pyLTBUMa, MOXe 6UTK OnpaBAaHo MPEeBEeHLMjOM Y NMOTNYHOCTU (IUKTUBHWUX MPaBHUX
MocnoBa, Te ako MOXe, fja /M je OHO 61N0 MPOMOPLMOHANHO CBOM LY. **® Mosogom
npsor nutawa Cyn KOHCTaTyje fa 3akOH MOKpMBa cUTyauumje y KojuMa npuBpesHo
[pYLITBO-Pe3VAEHT OCHMBA KOHTPONWCAHO CTPaHO MPWBPELHO APYLWITBO Y [APYroj
[P>KaBu YaHuLK, a TO KOHTPOMCAHO APYLUTBO je Y APYroj Ap>kaBu 00BE3HMK rnopesa Ha
[JOOUT KOjU je Maru Of TPU YeTBPTUHE BUCUHE Mope3a Koje 61 TO ApYLUTBO NaTWuio y
YjeouweHoMm KpasbeBCTBY Aa ce herosa Joo6ut onopesyje. Kako cy moryhe cuTyauuje
[a npuepefHa ApyLUTBA KOPUCTE Taj 3aKOH CamMo 3a CBPXY M3beraBara niaharwa nopesa,
CyL je cTao Ha CTaHOBULUTE [a OrpaHuyere cnoboje HacTarbMBarba 13 3aKoHa MOXe
61TV OMPaBAaHO MPEBEHLMjOM TakBor 13berasarba nnahara nopesa.**

MoBogom ppyror nuTawa, Cyp je 6M0 MULLbera Aa je Hajnpe noTpebHo
YTBPAUTM [a /i1 je Y KOHKPETHOM Cnyyajy nocTojasia Hamepa Aa ce u3berHe nnahawe
ropesa Ha JO6UT NpMBPeLHUX ApyLiTasa No npasy YjeanmweHor KpabescTsa. C TuM y
Be3u, Cyq y npecyay HaBoAW fa je NOTpebHO fa NMPUBPELHO APYLUTBO-Pe3VAEHT MPBO
[OKaXXe [a 3HayajHO cmarberwe nnaheHor nopesa y YjeauweHoM KparbeBCTBY, Koje
MPOUCTMYE U3 NPaBHOI NOC/Aa U3BPLUEHOr M3Mehy TOr APYLITBA W HEroBOr 3aBUCHOT
MHOCTpaHor ApYyLWTBa, HWje OWM0 rfaBHW UWb WUAW jefaH Of TNaBHUX LUW/beBa TOT
MpaBHOT Mocna, a APYro, Aa CMarbere BUCUHE nopes3a Huje 6W1o rnaBHU passor, HUTK
jefjaH of rnaBHUX pasnora 3a OCHMBAHE CTPaHOr 3aBUCHOr APYLWITBA. Y CBETAY TUX
[0Ka3a, HafIeXXHN HaUMoHaIHW opraH nma MoryhHoCT [ia YTBpAuM Npaso CTake CTBapu y
Be3u ca CTpPaHUM 3aBUCHVM MPUBPELHVM APYLUTBOM, Y YEMY MY MOTY MOMOhM 1 NpaBHU
aKTn kao wro cy AupekTrea Caseta 0 y3ajaMHOj NOMOhY HaL/IEXXHUX OpraHa [pxasa
YnaHMua Ha Nosby AUPEKTHOr onopesuBara 6p. 77/779/EEL, og 19. feuembpa 1977.4% p,

Yy KOHKpeTHOM cny4ajy, Cnopasym o0 u3beraBatby [ABOCTPYKOr OMOpe3vBatba M

“7 Ibid., napa. 51.

“% Ibid., napa. 57.

“* Ibid., napa. 59.

“0 Council Directive 77/799/EEC of 19 December 1977 concerning mutual assistance by the competent
authorities of the Member States in the field of direct taxation, OJ L 336, 27. geuembap 1977.
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cripeyaBarby (PUCKasHe eBasuje y OLHOCY Ha Mope3 Ha MPUXOAEe U Mopes Ha KanuTaiHe
[06UTY 3aK/bydeH n3mely YjeanmeHor KpambescTsa 1 Mpcke 1976, rognHe. 41442

Wmajyhn y Bugy cBe NpPeTXO4HO HaBefeHO, KOoHayHa opnyka Cyaa y OBOM
npegmety 6una je fa ce unaHosu 43 n 48 YOEE3 mopajy TymMauuTu Ha HauuH fa
cripeyaBajy YKbyumBarbe LOOUTM 3aBUCHOr CTPaHOr MpWBPeSHOr ApyliTBa U3 jefHe
[p>aBe unaHuue Yy MOPEecKy OCHOBWLY HErosor OCHMBaya (NPWBPELHOr ApYLUTBA-
pe3unfeHTa), 0OCHOBAHOT Y APYroj ApXKaBu YaHnLW, Y Cnyyajy Kafa je 1a JoOuT y Apxasu
13 KOje je 3aBMCHO APYLUTBO OMope3oBaHa MakbOM NMOPECKOM CTOMOM Y O4HOCY Ha CTony
KOjy nponucyje npaBo [ApXXaBe OCHMBaYa-pesnfeHTa, OCMM YKOMIMKO Ce TakBo
YK/byumnBare 04HOCK CaM0 Ha Y MOTMYHOCTU (OUKTUBHE TpaHCaKLuje, Koje 3a b NMajy
n3berasBare HalMOHAHOT Mopesa Koju ce pefoBHo nniaha. C TMM Yy Be3K, TakBa Nnopecka
Mepa He MOXe Ce MPUMEHWUTU Y Cny4yajy Kaja je [OKas3aHO, Ha 6a3u 06jeKTUBHUX
(hakTOpa KOju Cy jacHW Tpehum nmumma, fa je, 6e3 063mpa Ha MOCTOjare MOPECKMX
MOTVBa, TO 3aBMCHO APYLUTBO CTBApHO OCHOBAHO WM CTBApHO 006aB/ba CBOje MPUBPELHE
aKTMBHOCTW Y TOj ipXXaBy YaHNLM.

Wako ce oBaj npefMmeT, Kao v npeameT Marks & Spencer Ha NpBY MOT/e TULA0
caMO MOPEeCcKOMpPaBHOr MWTaka, OH je Takohe 3HayajaH 1 Mo MuTaky Tymayewa obuma
cnobofe HacTawmBawa rapaHtosaHe YOEE3. Haume, Cyn je y npecygu nosesao
Mopecka orpaHnyera Koja npornucyje npaso YjeanweHor KpasbeBcTsa ca YiaHoBuma 43
n 48 YOEE3 koju perynuwy cnobofy HacTawMBarwa. TUME je Mokasao ga cnobona
HacTarbVBarba NPUBPELAHOM [PYLUTBY He MOpa HY)XXHO 6UTU yckpaheHa unn orpaHuyeHa
Ha Ha4yMH fa My ce ocrnopasa MpaBHW CTaTyC WM NOCM0BHA CMOCOOHOCT, Beh fa ce Ta
cnobofa MOXe YCKpPaTUTU WM OrPaHUyYUTM U MOCPefHo, Tj. orpaHuyasajyhum

ofpefbama HaLuMoHa/HOT NpaBa Koje CY YMCTO MopeckonpaBHe NPMPose.

10. SLUCAJ CARTESIO

Cnyuaj Cartesio™ HacTao je y Mahapckoj Kaja je NOKanHW MPUBPEAHU CYA

04640 fAa y perucTap ynuiwe NpoMeHy CeauluTa MpuBpeaHOr ApywTea. Hamwe,

“L Cadbury Schweppes plc & Cadbury Schweppes Overseas Ltd v Commissioners of Inland Revenue, 0p.
cit., napa. 71.

42 Convention between the Government of the United Kingdom of Great Britain and Northern Ireland and
the Government of Ireland for the avoidance of double taxation and the prevention of fiscal evasion with
respect to taxes on income and capital gains, 23. geuembap 1976,
http://www.revenue.ie/en/practitioner/law/double/uk.html, 6. jaHyap 2015.
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Mahapckn [pXkaB/baHW, ca MpebuBa/MLLTEM Yy OBOj 3eM/bM, OCHOBaM cy Yy baju
KOMaHAMTHO ApywTBo ,,KapTesno* (Cartesio). To fpywiTeo je PeroHanHom cyay y bau-
KunwwkyHy nofiHeno 3axTeBs 3a NpemeLUTaj cBor ceguiiTta u3 Mahapcke y Utannjy. Cyg je
Taj 3axTeB 046MO ca 06pa3/noXewem fa Mo Mahapckom npasy Huje Moryha npomeHa
cefuvLUTa NPUBPESHOr APYLITBA Y MHOCTPaHCTBO, Y3 WCTOBPEMEHO OYyBake MPaBHOM
cybjektuBMTeTa ApywTBa y Mahapckoj. [pyrM peunma, MpPUBPESHO [PYLUTBO
OCHoBaHO Yy Mahapckoj Mopa, YKO/IMKO >Xenn Aa CBOje CTBApPHO CeauliTe npecenmn y
MHOCTPaHCTBO, Hajnpe fa M3BpWKX fuKBMgauujy y Mahapckoj, na notom pa ce
perncTpyje Kao HOBO NPUBPELHO [PYLUTBO Y WHOCTPAHCTBY. MeRyTum, YKOIMKO
NpYBPELHO [PYLUTBO MpeMeLuTa CBOje CTBapHO CeAulUTe U3 jefHOr y ApYro MecTo Yy
OKBMPY TepuTopuje Mahapcke, oHAa MahapCcko NpasBo [03BO/baBa Takas NnpemeLuTaj 6e3s
ncnyrasarba HaseaeHnx ycnosa, **

CraB mahapckor cyga 6uo je ga 6u gpywtso ,,Kapre3no® npomeHom cegmiuta
npectano ga nocroju y Mahapckoj. HakoH >xanbe gpywrsa ,,Kaptes3no®, npenmer je
ynyheH PernoHanHom anenauyoHom cyay y CerefiMHy Koju ce notom obpatmo Cyny EY
paau ofnyynBarba 0 cnefiehm NpeTxXof4HUM nuTakmuMma — [a v ce Ha ApYLTBO Koje je
OCHOBaHO M pPerucTpoBaHO Ha Teputopuju Mahapcke, a Koje MMa Hamepy fa CBoje
CefuLUTe NPemMecTn Yy [Jpyry [pXaBy uYnaHuLy, UMa NpUMEHUTW npaso EY, wm
HauuoHanHo npaBo Mahapcke y ofcycTBY HopMmu npasa EY y Toj o6nactm? [a nu
[PYLITBO OCHOBaHO W PerncTpoBaHo y MahapCckoj MOxe TpaxuTu fpemeLuTaj cBor
cefulUTa y ApYry LpXaBy uYnaHuLy AMPeKTHO ce nosusajyhu Ha npaso EY, ofHOCHO
ogpenbe o cnobofin HacTakbMBawa W, ako MOXe, [ja /I [pXaBa UCe/bea, 0LHOCHO
[p>xaBa ycerbera MOory YC/I0BUTY NpPeMeLLTaj ceauLiTa CBojuM ojobperem?

Y nuTamy je 6una ,,eMurpaumoHa npoMeHa ceguiuta“®

Koja ce Beh nojasuna y
cyfckoj npaken Cypa EY y npeamety Daily Mail. T1o MALLbERY NPaBHUX TeOpeTUYapa,
npecyga y npeamety Cartesio Tpebano je [a Ha4MHW OTK/IOH Y OLHOCY Ha Mnpecygy Y
npegmety Daily Mail, Kojy Cy MHOTY cmaTpam npesasufieHoM 360r ctasa Cyna usHetor
y ToMm cnydvajy. Cny4aj Cartesio je BUNEH Kao LlaHCa Aa Ce MuTarbe MpeKorpaHuyHe
MpoMeHe ceauLuTa U [03BO/LEHOCTM TE MPOMEHE Y CBET/Y C/0604e HacTawMBara U3

YOEE3 KoHayHO pasjacHu v pewn. Yak je n EBponcka Komucuja ofyctana of AasbUxX

“3 Cartesio Oktaté és Szolgdltaté Bt., npeameT C-210/06, npecypaa oz 16. aeuem6pa 2008.
“4 Ibid,, napa. 21-24.
45 M. Bacurbesuh et al, cTp. 65.
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aKTUBHOCTW M3 0611acTW NpeKorpaHWyHe MPOMeHe CefuLiTa Y OYeKMBarby pasjallmbera
HaBeJeHOr npo6/ieMa Kpo3 [JOHOLLEHEe Npecyje y OBOM npeamety.**® Osge Tpeba
HarnoMeHyTn Aa mahapcko npaso, y norfesy npunagHoOCTU NPUBPELHUX APYLUTaBa, Kao
npvMapHu KpuUTepujyM npuxsata Teopujy OCHMBara. Mehytum, npaso Mahapcke
3axTeBa Off ApYLUTaBa OCHOBaHUX Y TOj ApXaBW [a 3avcTa W Bplle CBOjy AenaTHOCT Y
MECTY Per1cTpoBaHor ceauiTa (,,CyLUTUHCKa — CTBapHa (yHKLmja ceuwta®).*t’
MpaBo6paHunay, Mafypo cMatpao je fa 0Baj C/ydaj NpefcTas/ba Npasy LUAHCY
fa Cyn EY npomenu cBoje cTaBoBe 3ayseTe y npeamety Daily Mail.**® Mo mwerosom
MULLbeRY, 3ab6paHa 6e3ycnoBHOr NpemMeLLTaja CTBapHOT CeAuMLLTa NPUBPeHOT APYLUITBA
Yy MHOCTPAHCTBO, KOjy mponwucyje mMahapcko npaso, MpeAcTaB/ba OrpaHuyere cnoboje
HacTawMBarba jep LMCKPYMUHULLE MPeKOrpaHWYHW MNpemMeLLTaj CTBapHOr ceauwita y
0fjHOCY Ha yHyTapapaBHu.** CTas npaBo6paHimoLa y 0BOM cayuajy 610 je 4a Mahapcka
npasuia omoryhasajy MPOMeHY CTBapHOr ceauiTa camo Yy OKBUpPY Teputopuje
Mahapcke, a He 1 BaH tbe, LUTO NPeACTaB/ba NOBPesY Npasa Ha KpeTawe, umajyhu y sBugy
Ja [pywTeo ,,KapTe3no“ Mma Hamepy [a Ha TepuTopuju Apyre ApXase BpLUM CBOjYy
fenatHocT. [Moctoju napanena u3mehy oBor u cnydaja Sevic, jep ako ce cnoboga
HacTawMBarba Npuxsaty y 06vMmy yTBpheHOM TOM NPecyfoM, OHAA je jacHO Aa ApXasa
He 6K CMena fa CBOjUM Ap>KaB/baHUMa OrpaHuyaBa Croboay KpeTarwa y ApYry LpXasy
ynaHuy, y cknagy ca Havenmma n3 YOEES. Wako je Cyn y npeamety Daily Mail cTao
Ha cTaHoBuLWTe fa ofpenbe YOEES He fajy npaBo NpuBpeAHOM ApYLITBY OCHOBAHOM Y
jeflHO] [pXKaBW unaHWUM [a MpemecTV PerucTpoBaHO MM CTBAPHO CeauTe y Apyry
[pXXaBy uynaHuuy, 3agpxxasajyhn npu TOMe npaBHWM CYOJEKTMBUTET Y MPBOj APXKaBw
unaHmuM, npakca Cyda ce, Mo MULLbewy NpaBobpaHuoLa, y MefyBpeMeHy 3HauyajHo
n3MeHuna y cdepu cnobofe HacTawMBarwa, U TO KOHKPETHO Yy cryvajeBuma Centros,
Uberseering v Inspire Art. *° Cyp, HanMme, y npecyama [OHETUM y TUM NpegMeTma
HUWje NpUXBaTMO apryMeHT Aa HOpMe Mpasa NPUBPeLHMX pYLUTaBa ApXKasa YfaHuua He
noTnagajy nog ogpesde o cnobomn HacTawmeara U3 YOEES. To, mehyTnm, He 3Haum fa
Ce HeKO MpVBPEeLHO APYLITBO YBEK MOXe Noy3faTu y cnobofy HacTarMBara Kako 6um

(OopMaIHO OCHOBa/IO MPVBPELHO APYLUTBO Y jefHOj APXKaBM Y/aHWLM Camo 3a CBPXY

“8 Ibid., cTp. 66.

“7 Ibid., cTp. 67.

“8 Cartesio Oktaté és Szolgaltaté Bt., npegmeTe C-210/06 - Opinion of Mr Advocate General Poiares
Maduro, 22. maj 2008.

“9 Ibid., napa. 25.

0 1bid., napa. 27.
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n3berasara fomaher npasa. Ca fpyre cTpaHe, uMajyhu y BUay cafalliie CTawe npasa
EY, He MOXe Ce NpMXBaTUTU HX CTaB [a [pXXaBe u/aHuLe nmajy noTnyHy croboay aa
,»YMPaB/bajy >XMBOTOM ¥ cMphy NpUBPeSHNX ApYLUTaBa OCHOBaHWX MO HMXOBOM Mpasy,
6e3 063uMpa Ha nocreuLie Tora No cno6ody HacTarmmBawa“.*' M3 Tux pasnora cras
npasobpaHuoLa y 0BOM npefMeTy 61O je Aa orpaHuyere Koje je MafhapcKo Mnpaso
HaMeTHy/no ApywTsy ,.KapTtesno® notnaga noj OKBupe cnobofe HacTawumBara U3
YOEES3.

MpaBobpaHunay, Magypo je fabe MCTakao [a [pkaBe YfiaHuUe 3aucta umajy
npaBo fa nocTaBe ofpefeHe YyCnoBe MPUBPELHUM [PYLITBMMA OCHOBAHWMM MO
HaLOHa/IHOM 3aKOHOZABCTBY MPWUINKOM NpemMeLLTaja CTBapHOr CeumLlTa TUX ApyLuTaBa
y MHOCTPaHCTBO.**? MeRyTum, Npo6ieM y KOHKPETHOM Cyuajy jecTe Taj LTO MahapcKo
MpaBo CYLUTUHCKM 3abparbyje MpemMeLlTaj CTBApHOr CeauLuTa NpUBPeAHOr ApYyLUTBa ca
Teputopuje Mahapcke y nHocTpaHcTBO. MahapcKo npaso 0 ApYLUTBA KOje MMa Hamepy
[ia CBOje CTBapHO CeauLITE MPEMECTVM Y WHOCTPAHCTBO Hajnpe 3axTeBa fa W3BPLUU
NMKBUgaunjy y Mahapckoj. MowTo mahapcko 3aKOHOAABCTBO He MpyXKa HWKaKBO
o6jallbere, OHOCHO OMNpaBfare 3a HamMeTawe Takse 3abpaHe, CTaB je npaBobpaHMoLa
[a Ta 3abpaHa npefcras/ba HelBOCMUCNEHY Herauujy cnobofie HacTawMBarba, Koja ce He
MOXe OnpaB/aTy 3alUTUTOM jaBHOT MHTepeca.**

Ha onwre w3HeHaherwe npaBHe Teopuje n npakce, Cyn HWje npuxBaTvo
aprymeHTe npasobpaHnoua Magypa, Beh je ycTaHOBMO fa Cy Mahapcka npasHa npaswna,
KOja Cy crpeuusia MpWBPeAHO APYWTBO ,,Kapresno“ aa MpemMecTu CBOje CTBapHO
ceguwte y Utannjy, buna y cknagy ca cnobofoM HacTarwmMBara 13 YOEE3.** Cyncey
06pa3fnoXery Npecyse y 0BOM NnpeimeTy L0C/NOBHO NM03Ba0 Ha CBOj CTaB KOju je 3ay3eo Y
npegmety Daily Mail, Te je UCTakao Aa Cy NpuBpeLHa APpYLUTBA TBOPEBUHE HALMOHA/IHOT
npaBa M fAa MOCTOje CaMO Ha OCHOBY HaUMOHa/IHOT MpaBa Koje ofpehyje HUX0BO
OCHWMBatE 1 (hyHKLMOHMCae.”® Cya uutupa n npecyay Uberseering, Y Kojoj je 3ay3eT
CTaB [a [pXaBa Y KOjOj je APYLUTBO OCHOBaHO M W3 KOje NMOTOM MpemeLuTa CBOje
ceauLwTe, Ma NMpaBso Aa OrpaHuyy UM NOTMNYHO MPEKUHE NMPUMEHY CBOT HalMOHaHOT

MpaBa Ha TO [PYLUTBO HAaKOH MpeMeLUTaja ceauLuTa APYLLTBA Y APYrY APXKaBY YnaHuLy.

L Ibid., napa. 31.

2 Ibid., napa. 33.

3 Ibid., napa. 34.

4 Cartesio Oktaté és Szolgdltaté Bt.,op. cit., napa. 125.
5 1bid., napa. 104.
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Mo muwrbewy Cyaa, Npaso EY He perynuile 0BO nuTare, Te y TOM C/yyajy OHO Mopa
BUTM peLLIEHO Y OKBUPUMA HaLMOHATHNX NpaBa ApXasa YiaHmua,

CrtaB fena npasHe Teopuje jecTe Aa je 0BakBO MuLLberwe Cyga cnopHo. Haume,
unaH 48 YOEE3 He cagpxxu npasuna MehyHapogHOr npyBaTHOT Npasa O MepoAaBHOM
npaBy 3a CTaTyc NpWBpefHVX ApywiTasa, Beh ,,Habpajamem CeauLiTa Koje Ce Hasiasu
yHyTap EY uctuue Besy ca cnobogom HacTarMBarba“. ">’ 3 Tora cnean fia unaH 48
YOEES3 noctas/ba KpuTepujyme npema Kojuma pxasa YfiaHuua npouekyje aa im HeKo
JOpyWwTBO MMa MpunagHoCcT ApxXase ynaHuue EY, na, yKo/MKo ra uma, TO [pYLITBO
yXvBa cnobofy HacTawmBawa rapaHtosaHy YOEES3. Ako Apxxasa unaHuua npornucyje
Kao 06aBe3aH YC/OB MOCTOjabe CefuLUTa MPUBPESHOr ApYLITBA Y TOj ApXasu, OHAA
npemMeLUTajeM CeauLiTa y Heky ApYry [pXasy TO MPWBPeLHO APYLITBO ryow npasHU
Cy0jeKTUBUTET Y [PXKaBW OCHMBAHA, Tj. NPUNALAHOCT TOj APXKaBU.

Cyn je y npecyayM uctakao M TO [a Ce HauMOHa/sHa 3aKOHOLAaBCTBa [ApXKaBa
YnaHMLA PasnnKyjy No NuTarky Tauke Be3MBara 3a NPUBPELHA APYLLTBA M N0 NUTawy Aa
NI MOXKe MPUBPELHO APYLUTBO OCHOBAHO MO MPaBsy jefHe Ap>kaBe YflaHuLe HakHaLHO fa
NPOMEHN Ty Tauky BesuBarba. > Cyp ce y Besun ca TMM No3Bao Ha ynaH 48 YOEES3 un
1CTaKao fAa Taj uiaH He Jaje NPeAHOCT HUje4HO] Of TPW Tauke BesuBarba 3a NPUBPEeLHO
ApywTB0.** HefaBarbe NpeHOCTM HUjeHOj O/ TauaKa Be3nBarba U HenocTojake HOPMK
npasa EY 0 MOryhHOCTM 1 HaYMHY NpemeLUTaja permMcTpoBaHor UaM CTBapHOr ceauLuTa
npuBpesHOTr APYLITBA U3 jefiHe Ap>Kase ynaHuue y apyry, Cyn je cxBaTuo Kao npobreve
KOje He peLLaBajy npasusia 13 oKBMpa cnoboe HacTawBara, Beh Te npobreme Tpebda fa
pewn 6yayha 3aKOHOfaBHA aKTWBHOCT EY umm konseHuuje.*® CTora, Mo muwsberby
Cyna, HaunoHanHO npaso Tpe6a fa OLrOBOPY Ha NUTake Aa /M je U Ha KOjU HauuH je
npuBpeLHO [APYLWITBO MOBE3aHO Ca [PXXaBOM Y/aHMLUOM Tako fJa YKuBa croboay
HacTarbMBarba. *®* 360r Tora je Cyj MUCTakao Aa Ha MOCTaB/LEHO MPETXOAHO MUTake —
YXVBa /1 KOHKPETHO NPUBPELHO APYLITBO CNobofy HacTawMBarkba — 04roBop Tpeba aa

[1a MEPOf1aBHO HALMOHATHO NpaBo.**2

8 Ibid., napa. 109.

7M. Bacumesuh et al, cTp. 70.

8 Cartesio Oktaté és Szolgdltaté Bt.,op. cit., napa. 105.
9 Ibid., napa. 106.

“0 Ibid., napa. 108.

“1 Ibid., napa. 109.

2 1bid.
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Ynpago je u3 HasefeHnx pasnora Cy/ 3ay3eo CTaB Ja Ap)Kasa UfaHuLa MoXe Aa
He []03BO/IN MPVBPEAHOM [PYLUTBY OCHOBAHOM M0 foMahem MpaBy fa 3aApXu CTaTyc
fomaher ApyLITBa YKOMKO OHO MMa Hamepy fja CBOje CTBapHO CeAWLLTe MPeMecTn Ha
TepuTOpuHjy fpyre ApXase unaHuue, jep ce TMMe Mpeknga M Tadka BesuBara Kojy
nponucyje Npaso Ap)Kase YfaHuLie OCHUBara TOr NpUBPeAHOr ApyLTBa, **

Cyn je y Mpecyan pekanuTyMpao cuTyauuje Kaja MpMBPEAHO [ApYLITBO
npemeLLTa CBOje CeAuLLITe U3 jefHe ApXKaBe unaHuLe y Apyry 6e3 UCTOBpeMeHe NpoMeHe
MepoJaBHOr Mpasa 3a TO APYLWTBO, W CATyaLuje Kaja ApYLWTBO MpemellTa CBoje
CeavLLTE W3 jefHe Y APYTY APXKaBy YMaHWLY Y3 UCTOBPEMEHY NpeperucTpaLmjy y Apyroj
[IPKaB1 YNlaHNLM 1 MPOMEHY Mepo/aBHOT Npasa 3a TO ApYLITBO. pBa cuTyaumja jecTe
yrpaBo OHa Ha Kojy je ApyWTBO ,,KapTesno® payyHano u Koja, no Mul/bery Cyaa, Huje
nokpueeHa npasom EY. [lpyra cuTyaumja 6u, no cxsatawy Cyaa, 6una nokpuseHa
ofpea6amMa KOMYHWUTApPHOT Npasa, Tj. YKO/MKO 6W [Apxasa Ycelbewa [03B0MuUna
MPeKOrpaHNyYHN MpemeLlTaj NPUBPEAHOr APYLITBA MO CBOjUM 3aKOHWMa, a [pXasa
nceretba Takas MpPeMeLLTaj YC/I0B/baBa NPETXOAHOM MKBUAALMjOM APYIITBA, OHAa 61
Ce TO CMaTpaso orpaHu1YereM cno6o/e HacTarmBarba. **

Cyf, Yy NPecyan Huje NpUXBaTo apryMeHT npaBobpaHMoLa Aa ce, Y OfCYCTBY
ofrosapajyhux Hopmu npasa EY, Ha nuTawe NpekorpaHUYHOr mpemellTaja ceauiuTa
[PYLITBa MOpajy MPUMEHUTI HOPMe Koje MPOonucyjy APYrv u3sopw npasa EY, Kao LTo
cy Ypea6a o EBponckom npuspeaHom ApywuTey*® 1 Ypenba o EBponickoj 3agpysu. 4%
Cyf, HavMe, cmaTpa fja ce npasuia U3 TUX Ypeady He MOTy aHanorHO MPUMEHUTU Ha
MPeKOrpaHNyYHN NPeMelLTaj CTBapHOr CeauLITa MPUBPEAHOT APYLUTBA OCHOBAHOT MO
fomahem npasy. OBaj CTaB NPOK3Na3n 13 Tora LITO HaBeeHe Ypeade perynmnily NuTarme
npemeLLTaja PerucTPOBaHOT 1 CTBAPHOT CeaMLUTa Y3 NCTOBPEMEHY NPOMEHY MepOfaBHOr
npasa 3a Te HOBe NpaBHe CybjeKTe, 0K ce npeamMeT Cartesio TUYE CUTYaUUje Y KOjoj je
NPUBPEAHO [PYLITBO OCHOBaHO y Mahapckoj Keneno fAa npemecTyt CBOje CTBapHO
cevLUTe Ha TepuTopujy WTanuje, anm fa Ce Ha era U fake npuMerbyje Mahapcko

npaso. Mpema ToMe, y OBOM CNyuajy He pagu ce 0 NPeKorpaHWYHOj NPOMEeHN CTBapHOT

“3 Ibid., napa. 110.

4 Ibid., napa. 112.

“5 Council Regulation (EC) No 2157/2001 of 8 October 2001 on the Statute for a European company (SE),
OJ L 294, 10. HoBembap 2001.

6 Council Regulation (EC) No 1435/2003 of 22 July 2003 on the Statute for a European Cooperative
Society (SCE), OJ L 207, 18. asrycTt 2003.

7 Cartesio Oktaté és Szolgdltaté Bt.,op. cit., napa. 115.
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ceauLTa y3 UCTOBpPeMeHY MPOMeHY MepofaBHOr Mnpasa, Te Ce HaBefeHe ypenbe He Mory
aHaNorHO MPUMEHUTY Ha YMHEHUYHO CTake 0BOT cyyaja.

Cyn je fasbe y NPecyin KOHCTartoBao [a Ce Ha YMHEHWYHO CTake npeameTa
Cartesio He MOXe MPUMEHUTU cTaB Koju je Cyf 3ay3eo y paHujem NpeaMeTy U3 ucre
06nacTit, 0AHOCHO y npeaMeTy SEVIC.*®® Cyp cmatpa fa Ce UMHEHUYHO CTamwe Y
npegmety SEVIC GUTHO pasfivKyje 0f, YMHbeHUYHOT CTaka y npeamety Cartesio, jep ce
npegmet SEVIC TWLA0 NPeKorpaHUYHOr cnajarba NpPUBPEeLHUX ApYLITaBa, LITO HUje y
OBOM MpeSMEeTY Ccryyaj.

3akbyyak Cyna EY y oBoM npegmeTy jecte Taj fa cnoboja HacTawumBama U3
unaHosa 43 n 48 YOEES3, y okBupy cafallber HMBOA pa3Boja npasa EY, mopa 6utu
TyMayeHa Tako [Ja He Cnpeyasa [Ap>kaBy ufaHWLy [a CBOjUM 3aKOHOAABCTBOM 3abpaHui
npuBpeLHOM [PYLUTBY, OCHOBAHOM M0 HEeHUM 3aKOHWMa, [a NPEMEeCTU CBOje CefuLUTe Y
OpYyry ApXaBy unaHuLy, a Aa WUCTOBPEMEHO Y ApXKaBu CBOI OCHMBarba 3afp>KW CTaTycC
MNPUBPEAHOT [PYLUTBA Ha KOje ce MpuMerbyje npaso fp)kase ocHMBara.'’® 113 oBaksor
crasa Cyfia Moxe ce 13Byhu 3aK/byyak [a [p>kaBe YnaHuLie Mory crobofy HacTambmnBarba
13 YOEES3 npumerbynBaT Ha Ha4MH fa cnobogHO MOry nponucrBaTh YCNOBE Kako 3a
OCHMBare, Tako W 3a CTaTyc NpuBpefHWX ppywTasa. [paBHa Teopuja HaBOAM [a
npecyga y npegmety Cartesio y CTBapu MNoOKasyje Aa cnobofa HacTawMBarwa Huje
HeorpaHW4eHO MpaBso 3aTo LUTO Cy NpVBpeAHa APYLUTBa TBOPeBWUHE gomaher npasa, Te
MOry MocTojaTit camo Y cKnagy ca ofpeaéama Tor npasa.*’

Cyn y npecyau nocpefHo M3HOCKU CTaB [a je TakBO OBnallherwe 3aKOHOZaBLA
[p>KaBe YaHuLLEe Unak orpaHnyeHo. Y objallmetby TOr orpaHuyera, MehyTnm, Huje 6ro
[0BOJ/bHO jacaH. Cypn npasu pasnvMky uM3Mehy npemeluTtaja cefuiita y3 WCTOBPEMEHY
NMpoOMeHy MepofaBHOr rnpasa W 6e3 WCTOBpPeMeHe MPOMeHe MepofaBHOr mnpasa. Y
CUTyaUuju Kaga npemeLlTaj CeAviuTa nparv v npomeHa MepoAaBHOT Mpasa, [pXasa
ncesberba He MoXe, no ctaBy Cyfa, OrpaHMYMTY Takas NMPemMeLUTaj, 0AHOCHO He MOXe ra
crnpeuntun. [p>kaBa ncerbera, MehyTM, Ma npaso Aa Cripeyun NPUBPEeLHO APYLUTBO Aa
MpPemMecTy CBOje CeAuLUTe Y MHOCTPaHCTBO YKO/IMKO Taj NPeMeLUTaj He nNpatu 1 npomeHa

MepoaaBHOI I'I[I)aBa.472 Y Be3n ca 0BWUM, NOCTaB/ba Ce NIOMMYHO NMuUTake 360r yera Cy,CI, Yy

“8 Ibid., napa. 119 n 120.

“9 Ibid., napa. 122.

0 Ibid., napa. 124.

™1 C HJI Panayi (2009a), cTp. 65.

42 Cartesio Oktaté és Szolgdltaté Bt., op. cit., napa. 111.
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MpBOj CuTyaumju faje MOryhHOCT [p>asBu fa CBOjUM Mepama orpaHuyu crobopy
HacTaruBara, JOK Yy ApYroj cuTyauunju TakBy MoryhHoCT nckbydvyje. OBO je nocebHo
HEesIorMYHO 13 pas/ora LWTo je y 06e cuTyalmje nocneauLa Ta fa Ap>Kasa MCe/berba BULLIE
He Mpu3Haje NocTojare NpuBpesHOr ApywTea no gomahem npasy. 360r Yera je, fakie,
npeperncTpauuja nNpuWBpeaHOr [pywTBa Y APYroj [ApXKaBu YnaHWumW, Tj. MpoMeHa
PErMcTpoBaHor ceamwiTa ApywITBa 3awwTvheHa CNO60OLOM HaCTawMBaHa, a NpPemeLlTaj
CTBapHOr ceauLuTa ApywiTea 6e3 MCTOBPEMEHOT MpeMeLLTaja PerncTpoBaHor ceguilTa To
HUje, NaKo je Taj MOCTYNaK MHOTO jefHocTaBHMju. "

Jowr yygHmjm je ctas Cyfaa fia je NpeperncTpoBame APYLUTBA Y APXKaBU YCerbera
3alwTnheHo cnobofoM HacTawMBara, a IMKBUAAUMja TOT WUCTOr APYLITBA Y [pXKasu
ncesberba 3abpareHa No TOM UCTOM Npasy, YKOMMKO TakBY MPOMEHY [03B0/baBa Mpaso
[pxase ycerberwa.'" MMocTaB/ba ce MUTare 360r uera 64 [JpKaBa Mcerbera 6una
YC/0B/baBaHa Ha4YMHOM Ha KOjW [pXaBa ycerbera TpeTupa NpuBpeHo APYLUTBO Koje ce
y iy ycerbasa. OBO je NocebHO HecxsBaT/bMBO MMajyhn y BUAY CTaBOBe UCTOT cyfa y
npeameTuma Centros, Uberseering, Inspire Art v SEVIC'y KojuMa [p>KaBa UCe/berba Huje
6una ycnoe/baBaHa NMpaBHMM MpasuMMa Apxkase ycerbewa. NMpema Tome, nako je Cyg,
Mo Halem MULLbewY, Yy NpeameTy Cartesio Xeneo Aa 3ay3Me UCTW MpaBHU CTaB Kao y
npegmety Daily Mail, OH je TO ypaauo [OCTa HECrpeTHo, npasehn BewlTauky pasnuky
n3Mehy cuTyalmje y Kojoj NpPekorpaHNyHM NpemMeLuTaj ceguiuTa npuBpesHor ApyLUTBa
By4e ca CO60M M UCTOBPEMEHY NMPOMeHY MepoaBHOr Mpasa 3a TO MPVBPEAHO APYLUTBO,
M cuTyalmje Y Kojoj 4O MpOMeHe MepoAaBHOTr npasa Hehe John. YMeCTo LWITO je npasuo
napaneny ca npegmetom Daily Mail, Cyp je, N0 HalleM MULLbewY, Tpebaso oBa ABa
npegMmeta fa pasrpaHuyu, jep cy y MuTawy C/yyajeBu ca fBa MOTMYHO pasinyurta
YMHEHNYHA CK/IoMa.

Havime, npeamet Daily Mail TULA0 Ce HAUMOHAIHUX MPaBHUX MNpasusia Koja cy
orpaHvyaBasia NpemMeLLTaj CTBAPHOT CeAuLUTa NPYBPEAHOT APYLUTBA KOjU je MMao 3a /b
n3berasare nnahawe nopesa. Ca gpyre ctpaHe, y cnyyajy Cartesio MOTUB 3060T Kora je
npuBpeLHO APYLUTBO >Kefiefsio fa MpeMecTu CBOje CTBapHO cefuvwite u3 Mahapcke y
WTanujy noTnyHo je HebuTaH. Y ToM npeaMeTy je Mahapcka cripeunsia npekorpaHuyHu
npemMeLUTaj CTBAPHOT CefuLLITa MPVUBPEAHOT APYLLTBA OCHOBAHOT Ha HheHOj TEPUTOPUUN Y

MHOCTPAHCTBO, He ynasehu yonwiTe y no6yae ApyLluTea ,,KapTe3no“ 3a Taj npemeLutaj. Y

1 C HJI Panayi (2009a), cTp. 66.
44 Cartesio Oktaté és Szolgdltaté Bt., napa. 112.
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nuTamwy CY, faK/e, 4Ba MOTMNYHO pasnnyuta cnyyaja, Te je Cya, NO HaleM MULLITbeHY,
MorpeLuno WTo je CBOj CTaB M3 npeameta Daily Mail Npecnivkao v Ha 0Baj npegmer. Y
MpaBHOj TeOpuju je OCTasi0 HejacHO fa N1 Ce u3a TakBor purugHor crasa Cypga vy
npegmety Cartesio Kpuna ogpefheHa Hamepa Cyaa vy He, OQHOCHO [a /M CY [Ap>Kase
ynaHuLe Koje NprMewyjy Teopujy CTBapHOr CeauLuTa MMase yTuuaja Ha UCXo[ OBOT
MOCTYNKa.

MoBOJOM MUTaka Aa /I Cy Tauke Be3uBarba U3 ynaHa 48 YOEE3 jeaHake mm
HEKe Of, hUX UMajy NPeLHOCT y ogHOCY Ha ocTane, Cyz je 3auyhyjyhe 3ay3eo naeHTUYaH
CTaB Kao y npeamety Daily Mail, nako je y npeamety Centros cTaB Cyfa no Tom nutawy
6vo aujameTpanHo cynpotaH. Havme, y npecyamn y npeamety Centros Cyq je 610 cTasa
[a je nocTojawe 6UN0 Koje oA Tayaka BesuBara HasefeHMX y YOEES3 foBo/bHO 3a
npumMeHy cnobofe HacTarwbusarba. Mehytum, y cnyyajy Cartesio Cyf ce 0OCNOHNO Ha CBOj
CTaB gart y npeamety Daily Mail v 3ak/byyno fa Cy Tauyke Be3uBarba M3 unaHa 48
jenHake, a [a NpefHOCT jefHOj O Tayaka Be3uBawa Mopa faTtu 6yayha fermcratvsHa
akTueHocT."”® Crora je Cya 3ak/byuno fla fipXase unaHuLe 3afpKasajy Mnpaso fa
O4/y4yjy Koja he ce Tauka Be3uBarba NMPUMEHUTU Ha MPUBPELHO LPYLUTBO MPUIMKOM
OCHMBarba 1 MoCTojara NPUBPELHOT APYLLTBA.

MocTae/ba ce nuTawe 360r yera ce ognyke Cypa y npegmetuma Daily Mail v
Cartesio pa3nvikyjy of oanyka y npeametuma Centros, Inspire Art v Uberseering. 10
HalleM MULL/beHY, OBa Pas/Mka MOCTOjU CaMO Ha MPBU MOr/ed, a CYLITUHCKM Cce
HaBefleHe npecyne pasnuKyjy Yy chepun Kojy pasmaTpajy. Tako ce npeametun Daily Mail v
Cartesio CYLWTVMHCKA O[HOCe Ha MpaBO [pXaBe ufaHWUe [a HameTHe W3BecHa
orpaHuyerba CioboAN HacTarbMBarba y CydajeBuma ncerbera npuBpeHuX Apywrasa y
Apyre ApXaBe ufaHuue, A0K ce npeametu Centros, Inspire Art W Uberseering TMUy
CnydvajeBa ycerbera NPUBPEAHMX APYLUTaBa Yy pXKaBe YfaHuue M nuTawa NprsHakba
MpaBHOT CybjeKTMBUTETA TUX pYyLUTaBa Y TUM p>kaBama. OniiTe npasuno Koje je Cya y
CBVMM HaBefeHUM Mpecynama YCBOju1O jecTe cnegehe: NpMBPeSHO LPYLUTBO OCHOBAHO Y
JeLHOj Ap>KaBW YnaHuUM Mopa GUTU MPU3HATO Yy APYroj ApXKaBu YnaHuuy, anm OLHOC

I/I3M€f]y npmBpeaHOr ApywlTBa WU ApPXXaBE HENOBOI OCHMBaka HE NnoTnaga Mnof rnosbe

47 Ibid., napa. 106.
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npumeHe YOEE3, Tj. Ta ApXaBa MMa MpaBo Ja perynuile nuTatba Of 3Hauyaja 3a TO

[pywTeo. "

11. CJOYYAJ NATIONAL GRID INDUS

LHewHn rpug wvHayc” (National Grid Indus, y pabem TekcTy. ,,HIN“) je
JPYLITBO Ca OrpaHUYeHOM OAroBOpHOLUAY OCHOBaHO Yy XonaHAuju umje ce CTBapHO
ceguwTe Ao 15. geuem6pa 2000. Hanasuno y XonaHaujn.*’’ Oso gpyLITBO je noyes of
10. jyHa 1996. nmano noTpaxuBare NpemMa CBOM 3aBUCHOM [PYLUTBY PerMcTpOBaHOM Y
YjeaurweHom KparbeBcTBY y M3HOCY Of MPeko 33 MWUAMOHA XOMaHACKUX ryngeHa.*’
360r pacta BpefHOCTM 6GpUTaHCKe (yHTe Y OLHOCY Ha XONlaHACKW TYNAeH, Ha 0BO
NOTPaXMBarLe Ce reHepucana Hepeann3osaHa fO6UT NPOUCTEKNa U3 KypcHe pasnnke.*’
JaHa 15. peuembpa 2000, ctBapHO ceguwTe ApywTtea ,,HIN* npemewTeHo je y
YjeonweHo Kparbectso. Tom onepauujom, ,,HIA* HayenHo octaje nopeckn 06Be3HUK
XonaHawuje no xonaHACKOM 3aKOHY, U3 pas/iora LUTO je 0CHOBaHO Mo X0/laHACKOM Npasy.
Mehytum, no oppenb6ama KoHBeHUuje O wu3beraBarwy [BOCTPYKOr OMopesmBarba
3aK/bydeHe u3mehy XonaHgvje v YjeauweHor KpabeBCTBa, Koja MMa npumar Hap
HaluMOHa/IHUM npasoM, ApywTteo ,,HIN* ce cmaTtpaso pe3ngeHTOM YjeamnkeHor
Kpa/beBcTBa MoYeB Off MOMEHTA MNpeMeLlTaja CBOr CTBapHOI CeAuluTa, LITO je 3a
nocnefmLy umano To Ja je caMo YjeaneHo KparbeBCTBO 6110 HALNEXHO Aa onopesyje
[o6uT gpywtsa ,HIN“*° VMnak, cxogHo KoHBeHUmju, 61n0 je moTpebHo da ce y
XonaHamju ypaLum KOHayHW o6payyH nope3a Ha KanuTaiHy [06UT Yy MOMEHTY

I'I[)EMELIJTaja CTBapHOr ceguniuTa ApYLITBa. C tum Yy Be3n, XonaHAcku WHcnekTopat

4% O echekTuMa npecyse y npeameTy Cartesio BUA, jowws: Michal Bobek, "Cartesio - Appeals Against an
Order to Refer Under Article 234 (2) EC Treaty Revisited (November 1, 2009)", Civil Justice Quarterly,
Vol. 29, 2010; Justin Borg-Barthet, "European Private International Law of Companies after Cartesio",
International and Comparative Law Quarterly 1020, 2009; Daniel Deék, "Cartesio: A Step Forward in
Interpreting the EC Freedom to Emigrate"”, Tax Notes Int'l, May 11 2009; Carsten Gerner-Beuerle, Michael
Schillig, "The Mysteries of Freedom of Establishment after Cartesio", International & Comparative Law
Quarterly, Vol. 59, No. 2, 2010; Andrew Johnson, Phil Syrpis, "Regulatory competition in European
company law after Cartesio”, Furopean Law Review 378, 2009; Veronika Korom, Péter Metzinger,
"Freedom of Establishment for Companies: the European Court of Justice confirms and refines its Daily
Mail Decision in Cartesio Case C-201/06", European Company and Financial Law Review 147, 2009; Jan
Jaap Kuipers, "Cartesio and Grunkin Paul: Mutual Recognition as a Vested Rights Theory Based on Party
Autonomy in Private Law", European Journal of Legal Studies, Vol. 2, No. 2, 2009; Andrzej W.
Wisniewski, Adam Opalski, ""Companies™ Freedom of Establishment after the ECH Cartesio Judgment"”,
European Business Organization Law Review 595, 2009.

" National Grid Indus, npegmeT C-371/10, npecypa og 29. Hosem6pa 2011, napa 10.

8 Ibid., napa. 11.

™ Ibid., napa. 12.

0 1bid., napa. 13.
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[OHeo je o4/yKy fa ce fobuT Kojy je ,,H'* ocTBapmo no 0CHOBY KypCHe pas/ivke nma
0|'|ope3OBaT|/|.481 »HI* je npoTmB oBe oanyke MHcnekTopaTa NoAHEO TYKOY OKPY>KHOM
cyny y Xapnemy, Koju je noTBpAuo o4NlyKy VHcnekTopata cBOjoM npecynom of 17.
feuembpa 2007. roguHe.”*? TMpotus ose npecyge ,HIU“ je wusjasno xanby
PervoHasHOM anenaLyoHoM cyay y AmcTepaamy,*® koju je Hajnpe KoHCTaToBao fAa ce
»HIN* Moxke no3saty Ha ogpenbe o cnoboay HacTarMBarba NPy 0crnopasary NOPEecKmX
ob6aBe3a Koje My XonaHauja, Kao [pxaBa ropeksa, Hamehe 360r npemeLutaja cTBapHoOr
cefulUTa y Apyry Ap>asy uYnaHuuy. OBaj Cyj je Takohe KOHCTAToBao fa KOHKPETHO
XO/laHACKO MpaBo He yTU4e Ha nuTare NocTojara U PyHKLMoHucawa apywrsa ,,HIM“
OCHOBaHOI MO0 XONaHACKOM npaBy, Ma ce 0Baj Cnydaj y TOM CMUCIY pas/mkyje of
cnyuajesa Daily Mail v Cartesio.*®

Mpn 0BakBMM OKO/IHOCTWMMa, PervoHanHu anenauvoHu cyg y Awmcrepjamy
O4NYy4YMO je [a ofpeau npekuf noctynka u obpatm ce Cyny EY ca 3axTeBoMm 3a

oany4vmBake€ O cne,u,ehvuvl NPEeTXoAHNM NMUTakbNMa:

., 1. Vkonuko Opacasa unanuya namehe obaeezy KoHauHo2 Nopeckoz 0OpauyHa
Opyuimey OCHOBAHOM NO NpAgy me Opicase ulaHuye, Koje npemeuima ceoje
cmeapHo ceduwime y Opyzy Opaicasy 4Ylaumuyy, a oopauyH je y ees3u ca mum
npemewimajem, Modice U ce mo Opywimeo npu cadauirbem cmarwy npasa EY
ocaonumu Ha ynan 49 YOEY y o0nocy na my opaicagy unanuyy?

2. Vkonuko je 002060p Ha npeo numarbe NOUMUBAH, 04 iU je KOHAYAH NOPecKu
00pauyH, Kao wmo je 06aj y KOHKpemHoM Cayuajy, cynpoman wiany 49 YOEV, y
cMucCty Oa He Modce Oumu OnpagoaH NOMPeOHOM pPACHOOeNOM HNOPeCKUX
osnauherna usmely opacasa unanuya?

3. Jla nu 002060p Ha npemxoOHO numaree 3a8ucu maxohe u 00 OKoIHOCMU Oa ce
KOHAYHU NOpecKU 00padyH 0OHOCU HA O00OUM HACMALY Y OKSUPY jypucouxyuje
XOJIAHOCKO2 NOpecKoe npasda, 00K ce maksa 006um He Modce 000umu no
NOpecKuM 3aKOHUMAa Opdcase ulaumuye y KOjy je npemewmeHo CcmeapHo

<485
ceouwme?

8L Ibid., napa. 14.
2 Ibid., napa. 15.
“8 Ibid., napa. 16.
“ Ibid., napa. 17.
5 1bid., napa. 21.
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MoBosom pebate o mpBoM nuTawy, Brage XonaHauje, Hemauke, Utanmje,
Moptyrana, ®uHcke, LLBeacke n YjeauweHor KpasbeBcTBa MCTaknie Cy fa uniaH 49
YOEY ocTtaB/ba HefupHyTa oOBfalhera [pXKaBa u4naHWUa Aa [OHOCe Mpornuce,
YK/bY4yjyhn 1 ¢unckanHa npasuna Koja Cce OAHOCE Ha MPEemeLuTaj CTBapHOr ceauviiTa
JpywiTBa n3mehy Ap>asa ynaHuua. AprymeHT Bnaja HaBefeHNX Apxkasa 610 je n Taj ja
je Cyg EY Beh nmao cnmyHy npakcy y npegmetuma Daily Mail v Cartesio.*® MoBogom
0BMX aprymeHarta, Cyj je Hajnpe ncTakao fa Ap>kasa Y/aHuLa MOXe OrpaHNUYnTK Npaso
npuBpeLHOr ApyLITBA, OCHOBAHOr MO HEHOM MpaBy, Aa Yy Cnydvajy npemMellTaja CBOT
CTBApHOr CeAWLITa Y WHOCTPAHCTBO 3apXN CBOj MpasHW cybjekTuenTet.”®’ Mnak, Ta
MOryhHOCT OrpaHuyera He 3HauM fJa ce ofpesbe 0 Cnoboau HacTawbuBarba He
NpuUMetbyjy 1 Ha Taksa orpaHuuersa.’®® Ctora Cyg EY sakbyuyje Aa, ¢ 0631poM Ha
UMKEHULY [a [MpeMellTaj CTBapHoOr ceguwrta fgpywrtea ,,HIN“ y  YjeaurweHo
Kpa/beBCTBO HMje yTMLAO Ha CTaTyc TOr APYLUTBA, TakaB NPEMeLUTaj He YTUYe HU Ha
npaBo [pywTBa fa Ce Mo3mBa Ha 4naH 49 Y®EY, nocebHO y CBpPXy OCMopasara
3aKOHMTOCTM Mope3a Koju My je HaMeTHYnNa ApxXasa YnaHuua 360r npemeLuTaja cTBapHor
ceauLLTa y Apyry apxasy unanuuy.*®® Crora je Cya EY no npsoM nuTay 3ay3eo cTas
[a NpVBPeAHO APYLUTBO OCHOBAHO MO MpaBy ApXaBe Y/aHuLe, Koje npemeLuta CBOje
CTBapHO CeaMLuTe Y APYry [Ap>KaBy 4faHMLy, MOXe Aa Ce Nno3vBa Ha ofpenbe ynaHa 49
YOEY y cBpXy OcropaBawa 3aKOHWTOCTWM MOpe3a KOoju My je HameTHyfna [Apxasa
ynaHMLa 13 Koje je MpPemecTuno CBOje CTBapHO CeauLUTe, a KOoju ce OfHOCKU 6all Ha
YMHbEHWLYY NPeMeLLTaja CTBAPHOT CeauLLTa Y APYTY ApXasy unaHuLyy.*®

CxofHo HaBegeHoM, cTaB Cyfa EY nosofom nuTaka fa /v je KoHayaH Mopecku
06payyH, Kao LUTO je 0Baj Y KOHKPETHOM Cly4ajy, CynpoTaH ynaHy 49 YOEY, y cmucny
[a He MOXe OMTWU onpasfaH MOTPe6HOM pPacrofenoM Mopeckux osrawherwa n3Mehy
[p>KaBa unaHuua, 6vo je Taj fa ynaH 49 YOEY He cnpeyasa fp)KaBy yfiaHuLy fa [LoHece
Mponuc Mo KOMe je W3HOC Mope3a Ha HEepean3oBaHW KanuTanHW [06UTaK KOHa4yHO
yTBpheH, He y3numajyhu y 063up cMmamerbe WM nosehawe BPeLHOCTU KOje Ce MOXe
[OroAnTV Yy MOMEHTY Kafja ApYLUTBO, 360r NpemMeLLTaja CBOr CTBapHOr CefuLiTa y Apyry

ApPXKaBY ufiaHWLly, NpecTaHe [a OCTBapyje ONopesvBYy A06GUT Y APXKaBW UYNMaHULM K3 Koje

“ Ibid., napa. 26.
87 Ibid., napa. 27.
“88 Ibid., napa. 30.
“® Ibid., napa. 31.
0 1bid., napa. 33.
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npemMeLLTa CBOje CTBAPHO CceauLUTe. Ha 0BO He yTUYe HW YiHeHMLa Aa Ce HepeasM3oBaHa
KanuTasHa Ao6UT Koja ce onopesyje OAHOCU Ha JOOWUT U3 KYpPCHe pas/ike Koja ce He
MOXe OZ6UTK MO MOPECKMM 3aKOHUMA [p>KaBe YfiaHuLe Yy KOoje Ce CTBapHO CeauLuTe
JpyLwiTBa |'|pemeUJTa.491 Takohe, cTas je Cyna EY pa unaH 49 Y®EY cnpeyasa fpXaBy
ynaHuLy fa [OHOCWM mponuc Koju 6u npeasuhao TpeHYTHO nnahakwe nopesa Ha
Hepeasm3oBaHy KanuTaaHy Jo6UT, Koja ce 04HOCK Ha UMOBUHY APYLUTBA KOje npemMeLlTa
CBOje CTBApPHO CeuLUTe Y APYrYy APXKaBY YfiaHuLy, a Koja je ocTBapeHa 6all y TPeHYTKY
npemeLUTaja ceamiuTa,**

Mpeamet National Grid Indus ce, Kao U npeameTn Marks & Spencer n Cadbury
Schweppes, 6aBMO MUTabeM Tymauyewa LIMPUHE Cnobofe HacTambMBarba Yy ChekTpy
MOpPeCcKMX nponwuca Apxasa ynaHnua EY. OHo LWTOo ra JOBOAM Y Be3y ca NpobiemMaTnkom
MPUMNaZHOCTY NPUBPELHMX APYLUTABA jeCTe YMHEeHMLA Aa je CNop Y KOHKPETHOM Cryyajy
HacTao 360r MpekorpaHWYHOr MpemMellUTaja CTBapHOr ceauwTta. TO NOKasyje U y OBOM
cnyvajy fa cy nutawma npunagHocTu MNpuBPeHWUX [pyliTaBa W MPEKorpaHuyHor
npemMeLUTaja cefuiTa ApyLITBA Of 3Ha4yaja 3a Tymadere 06uma cnoboje HactarbuBarba

rapaHToBaHe YOEY.
12. CJIYUYAJ VALE

Mpobnematnka Kojom ce Cyn EY 6asno y npecyam og 12. jyna 2012. y npeamety
VALE Hvje HOBujer patyma, Beh ce MojaB/byje KaO HepelleHa Of, camor Mo4eTka
nocTojarba eBponckux 3ajefHnua.®® Kaga je 1957. ycsojen YOEES, Hamepa Apasa
ynaHuua 6buna je ga npuBpesHUM ApyluTBuMa 06e3b6efe CNoboAy HacTawMBawa Ha
Ha4MH Ha KOju Cy TO NpaBo YXu1Basa (hn3nUKa Nnmua — ApxKaB/baHu Apxkasa YnaHuua. [1o
JaHallmer faHa, MehyTum, TpU NuTarba Koja ce 0fHOCe Ha NpuBpeSHa ApYLUTBA OcTana
Cy HepeLLeHa Ha HV1BOY Npasa EY. Ta Tpu oTBOpeHa nNuTama, CXo4Ho YnaHy 220 YOEES,
6una cy npusHake CTpaHor NpuBpesHOr ApYLITBA, 3afpXKaBawe MpaBHOr
cy6jeKTUBMTETA MPUBPEAHOr APYLITBA Y APYroj APXXaBW YfMaHUUM U MPeKorpaHU4HoO
cnajawe npuepeHMX ApywiTasa. Maeja apxasa ocHuBava EE3 6una je fa oBa nutamwa
OCTaBe Ha pellaBawe JpXaBama YfiaHuuama nyrem mehyap>xasHux yrosopa. Mehytum,

ycnea HeEAOCTaTKa TakBUX yroBopa A0 AaHallker AaHa, Teé HEAOBO/bHO pa33|/|jeHor npaBa

“L Ibid., napa. 86.
2 Ibid.
“B VALE Epitési kft, npegmeT C-378/10, npecyfa of 12. jyna 2012.
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EY y Tm 06nactvma, OLroBope Ha OBa MuTarwa MOKyLao je ga npyxu Cyn EY kpo3
CBOjy npakcy. MokyLiaju pellaBarba HaBefeHUX MuTara O6unM cy y Hajsehem 6pojy
cnydvajeBa 6asmpaHy Ha KnacM4yHOj AMXOTOMMU Teopwja O MPUMALHOCTUA NPUBPELHUX

[pYLLITaBa, Koja pa3/vKyje Teopujy OCHIBatba 11 TeOpUjy CTBapHOT ceauuTa.**

UunrbeHunue cnyvaja VALE:

MpuepegHo apywTteo ,,BAJIE koctpyumjoHn cpn“ (VALE Costruzioni Srl)
OCHOBaHO je y Pumy (Wtanmja), y centembpy 2000. roguHe. Y ebpyapy 2006. 1O
JPYLUTBO je NOJHEN0 3aXTeB UTaIMjaHCKOM PerncTpy npuMBpesHNX cybjekara 3a bpucarbe
13 permcTpa, 360r Hamepe ApYyLUTBA Aa NPEMECTU CBOje CeaULLITE U LIeNIOKYMHY NOCNOBHY
[lenaTHOCT Ha TepuTtopujy Mahapcke.*®® MocTynajyhm no Tom 3axTeBy, WTanMjaHCKu
peructap je obpucao npuepesHoO ApywTBO ,,BAJIE KocTpyumjoHn cpn® 13. ebpyapa
2006, ca Ha3HakoM fa ce TO ApyLITBO npecenmno y Mahapcky. Vimajyhu y Bugy fa je
ApywTso ,,BAJIE KocTpyumjoHu cpn“ 6ui0 OCHOBaHO Yy WTanmju, No uTaIMjaHCKOM
npasy, U fa je oAay4mso fa nNpemectu cBoje ceguiute y Mahapcky 1 fa Tamo BpLUK
CBOjy MOCMOBHY [eNaTHOCT Y CKay ca npasoM Mahapcke, AMpeKTop TOr ApywiTsea je
14. HoBembpa 2006. y PMy JOHEO OfyKY O OCHMBary npuspesHor apyuwTea ,,BAJIE
enutelun kpt* (VALE Epitési kft), y fopMu ApyLUITBa ca OrpaHNYeHOM 0fr0BOPHOLLRY
Ha Koje ce npumerbyje Mmahapcko mnpaso. Liub poHoWwewa 0Be oa/lyke 6una je
perucTpauja ApyLITBa y NpuepesHoM peructpy Mahapcke.

3aKoHCKM 3acTynHuK gpywrea ,,BAJIE enutewn KT nogHeo je 19. jaHyapa
2007. 'pasckom cyny y byavmnewiTv 3axTeB 3a perucrpauujy npuBpesHor ApyLwiTsea y
Cknafy ca npasoM Mahapcke. ¥ ToM 3axTeBy OWN0 je HaBefLeHO fa je MpuBPeLHO
ApywTso ,,BAJIE enuTewn KT npasHu cnepbeHuk apywrtsa ,,BAJIE KOCTpyLMjoHU

cpn“. paackn cyp y byaumnew T ofbuo je oBaj 3axTeB ca 06pasnoxereM [a
npuBpeLHO [PYLITBO KOje je PerucrpoBaHo U Hanasn ce y Utanmju He MOXe, no
mMahapckoMm rpasy, NMPemMecTUTU CBOje ceguwiTe y MahapcKy M permctposartu ce Ha Taj
HauMH. HakoH >anbe mnofgHocuoua 3axTeBa, PervoHanHW anenaumoHu cyg y

ByaumnewTn og6uo je »anby v NoTBpauo Ty NpBoCTeneHy oanyky. Mo cTtasy Cypa,

404 Jesper Lau Hansen, ,,The Vale Decision and the Court's case law on the nationality of companies”,
European Company and Financial Law Review, Vol. 1, Nordic & European Company Law Working Paper
No. 10-32, 2013, cTp. 3.

“S VALE Epitési kft, op. cit., napa. 9.

% bid., napa. 10.
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NpuUBPeLHO [PYLITBO KOje HWMje OCHOBaHO y Mahapckoj He MOXe, CXOAHO npasy
Mahapcke®’, 6UTM cMaTpaHO MpaBHUM MPETXOAHVKOM MahapCcKOr MpUBPEeAHOT
apywTea. ‘%

MpoTuB ofnyke PerMoHanHor arenaumoHor cyfa y byaumnewitu, opyluTso
»BAJIE enutewmn KPt* 06patmno ce 3a 3aWTUTY CBOjUX npasa BpxoBHoMm cyay
Mahapcke ca aprymMeHTOM fa Of1yKe HUXKUX CY[0Ba KpLue ynaHose 49 n 54 YOEY koju
MMajy AMpPeKTHO [fejcTBO. Takohe, APYLITBO je HaBeno Aa O4JYKe HWKWMX Cy[oBa He
npeno3Hajy OCHOBHY pa3nMKy u3mely npekorpaHnyHe npomeHe cefuilTa ApywiTea 6e3
NCTOBPEMEHE TMPOMeHe MepofaBHOr npasa 3a TO [PYWTBO, C jefHe CTpaHe, W
MpeKorpaHuyHe NPOMeHe npasHe (JopMe NPUBPESHOT [PYLUTBa, C ApYyre CTpaHe, a OBY
pa3nuky je seh npenosHao Cyg EY y ognyumn y npeamety Cartesio n3 2008. roguHe.*%

BpxoBHY cyf, Mahapcke 3ay3e0 je MCTO CTaHOBULLTE Kao Y HUXXECTEMNEHN CyL0BM
N YTBPAMO [ia Ce KOHKPeTHa cuTyaumja ca Apywteom ,,BAJIE enutewwn KPT* He mMoxe
cMaTparty npomMeHoMm npasHe hopmMe No MahapckoM Mpasy, U3 pas3nora LWTo ce ofpenoe
mahapcKor npasa 0 NPOMeHU MpaBHe (GopMe NPUBPESHOTr APYLUTBA NPUMERYjY caMo Ha
fomahe npaBHe cybjekTe. BpxoBHW cyf Huje, MehyTiM, MOrao fa moTBpAuv Aa /m cy
TakBe ofpenbe gomaher mpasa y cknagy ca ogpefb6ama o0 CnobOAM HacTawMBarba U3
YOEY. BpxoBHV Ccyf je Takohe Harsiacvo ga ce 0Baj Ciy4aj pasnvikyje of crydaja
Cartesio, jep Ce Yy OBOM Cly4ajy MnocTaB/ba MuTare NpPeKorpaHnyHe NpoMeHe npasHe
(hopme, Tj. NpeKOrpaHWYHOr MpemMeLlTaja PerucTpoBaHOr ceauiTa [pyliTea Y3
MCTOBPEMEHY NMPOMEHY MepOaBHOr MpaBa 3a TO APYLUTBO, a Y3 3a/ip>KaBare NpaBHOr
cy6jekTneuTeTa Tor apywwTea.’”

CxofHOo HasefieHOM, BpxoBHM cyp Mahapcke ofpefvo je npekuz noctynka u

o6patuo ce Cyay EY, ca cneaehum nutarmma:

“" Unan 57 ctas 4 mahapckor 3akoHa O MoAaLyMa O NPUBPEAHOM [PYLUTBY, PErMCTPaLMjy MPUBPEAHOT
[pyLTBa 1 nocTynky nkemgaumje (A cégnyilvanossagrol, a birosagi cégeljarasrél és a végelszamolasrol
sz016 2006. évi V. tdrvény) nponucyje aa he ,,3a CBaku 3axTeB 3a MPOMEHY MpaBHe hopMe npuBpegHOr
[pyLITBa 6UTW HaIeXaH PerncTpaumoHn cys U3 MecTa y KoM je NpuBpeaHO ApYLUTBO-NPETXOAHNK 6uio™
(umnTnpaHo npema VALE Epz’tési kft, op. cit., napa. 1 un 3). [akne, Kako y KOHKPETHOM C/yyajy ApyLUTBO
»BAJIE KOCTPYUMjoHW cpn®“ (Kao MpaBHW MPETXOAHUK ApywTBa ,,BAJIE enutelwn KPT“) HUje HU 6uno
OCHOBaHO y Mahapckoj, Hema HM npaBHOr OCHOBa fAa MahapCcKW perucTpaumoHn cys 6yae HagnexaH 3a
perucTpaumnjy npoMeHe npasHe hopme Tora ApyLWTBa, LITO perucTpauunjy npomeHe npasHe qopMe Tora
JpyLITBa YMHU Hemoryhom.

“BYVALE Epitési kft, op. cit., napa. 11 n 12.

“® Ibid., napa. 13 v 14.

0 1bid., napa. 15.
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., (1) Mopa nu oomaha opacasa wianuya yzemu y 063up unanose 49 u 54 YOEY y
CAYYaAjy Kaoa NpuspeoHo Opyuimeo, OCHOBAHO YV OpY20j Opicasu UIaHUyl,
npemecmu ceoje ceouwme y my oomahy opacasy 4iaHuyy u uUcmospemeHo y my
c8pxy 6yoe obpucano uz npuspeoHoe pesucmpa Opxicage uldaHuye NOpeKid, a
OCHUBAHU OpYWmea OOHeCy HOB8U OCHUBAYKU aKm no npagy domahe opoicase
unanuye, me OpYwmeo NOMoOM NOOHece 3aXmes 3a PecucCmpayujy y npuepeoHom
peaucmpy oomake opocase uranuye?

(2) Ykonuxo je 002080p Ha npeo numaree NOMEPOAH, MOPAjy au ce yianosu 49 u
54 YVOEY mymauumu nHa Hayun 0a cnpevasajy npumeHy 3aKoHd Uiy npakce me
Odomahe Opoicase unaumuye Koja 3abparbyje NpuspeoHoM OpYWmey, 3AKOHUMO
OCHOBAHOM Y OUNO KOJO] OpYeoj Oparcasu uianuyu, 0a npemecmu ceoje ceduiume y
my domaky Opoicagy unanuyy u HACmMasu 0a 06asema ce0jy 0eramHOCH N0 NPAGY
me Opoicase?

(3) V se3u ca odeosopom Ha Opyzo numarse, 0a au je 00 UKAKBO2 3HAUAJA OCHO8
no kome Oomaha Opdxcasa uYianuya 3abparbyje pecucmpayujy npuepeoHoe
Opyuimea, Hapouumo:

— aKO Y CBOM OCHUBAYKOM aKmy, OOHemoM Y oomahoj Opocasu unaHuyu,
npuspeoHo Opywmeo Kdo €802 HNpPABHO2 HPemXOOHUKA O3HAuu OpYUmMeo
OCHOBAHO U 0OPUCAHO U3 pecucmpa Opicase YiaHuye nopeKid, ad NOMomM nooHece
3axmes 3a pecucmpayujy c8oe NpagHoe NPemxoOHUKA V NPUEPEOHOM DeSucmpy
Odomahe Opacase unanuye?

— y cayuajy npexoepanuiHe npomere npaere gpopme ynymap EY, kaoa oonyuyje o
3axmegy Opyuwimea 3a pecucmpayujy, mopa au domaha opaicasa uiaHuya yzemu y
003Up U OOKYMEHM KOju CaopiCc YUFeHUYY O NPeMeumajy ceOuuma opyumea y
NpUBPeOHOM pe2ucmpy Opaicase YiaHuye nopeKia, u ako mMopa, y Kojoj mepu?

(4) Jda nu je oomaha Opacasa unanuya oerauwhena oa 00ayuu o 3axmesy 3a
peaucmpayujy npuepeonoe opyumea nooHemoz y 00Mahoj opaicasu YiaHuyu 0o
cmpane npuepeoHoz OpYWmed Koje 6puiu NpeKOSPAHUYHy NpPOMeHy NpasHe
gopme ynymap EY y cknady ca npasumnuma npasa npuepeoHux Opyumasa
Odomahe Opoicage unamuye, ako ce OHA OOHOCe HA NpPOMEHe npagHe Gopme
Odomahux npuepeonux opywmasa? Jla 1 Modxce 0a 3axmesa 00 NPUSPeOHO2
Opywmea 0a UCHYHU c8e YCloge (HAp. 04 Cayunu IUCmy Kanumaid, obase3a u

umosune) koje odomakhe npaso me Opocase unanuye nponucyje sa oomakhe
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npomene npasne ¢hopme, umu je domaha Opocasa uianuya obasesnHa 0a no
unanoeuma 49 u 54 YOEY nanpasu pasnuxy usmely npexocpanuuHe npomeHe
npaene gopme ynymap Yuuje o0 domahe npomere npaste gopme, u ako jecme, y

. 5 «501
KOjoj mepu!

Y cBojoj ognyun og 12. jyna 2012, Cypn je Hajnpe CTao Ha CTaHOBULUTe fa je
NoTpPebHO UCTOBPEMEHO MCMUTATK NUTakbe Mopa 1 foMaha ApXkasa YflaHuua y3etu y
063up unaHoBe 49 n 54 YOEY y cnyyajy kafa NpMBPeLHO APYLITBO OCHOBAHO Y ApYroj
[pXaBuM YnaHULM MNpeMecTn CBOje cefuliTe y Ty Aomahy [pXaBy unaHuuy W
NCTOBPEMEHO Y Ty CBPXY 6yde 06pmMcaHO M3 MPUBPELHOr perucrpa [pxase YniaHuLe
nopekna, a OCHMBaYM ApYyLITBA AOHECY HOBM OCHMBaYKM akT Mo npasy Aomahe gpxase
unaHuLe, Te APYLUTBO NMOTOM MOAHECe 3axTeB 3a perucrpauunjy y npuBpesHOM pernctpy
fomahe gpxXase uynaHuue. Jpyro nutawe je mMopajy nm ce ynaHosu 49 un 54 YOEY
TYyMauMTV Ha HauuH fJa cripeyasajy NpUMeHy 3akoHa WM rpakce Te fomahe apkase
ynaHuLe, Koja 3abparyje NpUBPesHOM APYLUTBY, 3aKOHWTO OCHOBAHOM Yy GWI0 KOjoj
[pYroj ApXasu YnaHuuy, fa NpeMecTy cBoje ceauite y Ty foMahy ApXkaBy uYnaHuLy
HacTaBm fja 06aB/ba CBOjY [eNnaTHOCT Mo npasy Te gpxase. C TM Yy Be3un, Cyz je HaBeo
npecyay y npegmety SEVIC un3 2005, y Kojoj je yTBpfeHO fa CTaTycHe MpoMeHe
NpUBPELHNX [pyliTaBa HauyeNnHO cragajy y OHe MNpuBpefHe akTUBHOCTU Koje cy
nMoKpmBeHe cro6o0M HacTawuBarba 13 YOEES. 360r Tora cy cBe gpxxase ynaHuue EY
[OY)XHe [la Ha Te CTaTycHe MpOMeHe MpuUMerbyjy oarosapajyhe unaHose Y®PEY, Koju
perynuiy cno6ogy HacTarwBarwa.” "> A3 Tor pasnora, Cyj cMaTpa Aa ce unaHosu 49 u
54 Y®EY Mopajy TyMauuTh Ha Ha4yMH [a OTK/IOHe NPMMeHY HalMOHalHOr npasa Koje,
Mako [03BO/baBa AomaheM MPWBPELHOM [PYLITBY [a MPOMEHW MpasHY dopmy, Ty
NMPOMEHY He [103B0/baBa NPWUBPELHOM [pPYLUTBY OCHOBAHOM MO MpaBy HeKe Apyre ApKase
ynaHuLe.

CyL je fasbe UCTakao fja Cy NpuBpeLHa ApYLUTBA TBOPEBMHE HALMOHA/HOT MpaBa
M [a noctoje caMo MO OCHOBY HaLMOHaSHOI 3aKOHOLABCTBa Koje ofpehyje HMX0BO
OCHVBame U (hyHKLMOHNCawe. OBKM je NOHOB/beH cTaB Cypaa u3 npeameta Daily Mail v
Cartesio. CXOLHO TOMe, HECMOPHO je Aa, Y OACYCTBY jeAMHCTBEHE AeuHULM]e Y npaBy
EY oHux npuspefHUX ApyLUTaBa Koja Y>Ku1Bajy €noboay HacTawMBara o 0CHOBY jefHe

MCTe Tauke Be3nBatba, Koja oapehyje MepoAaBHO NPaBo 3a NPUBPEAHA APYLUTBA, MUTaHE

%% Jbid., napa. 16.
502 bid., napa. 24.
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Ja N ce ynaH 49 YOEY npumerbyje Ha NpuUBpPefHO [PYLWITBO KOje Ce Mo3vBa Ha
(hyHZaMeHTa/IHO MpaBO M3 TOr 4jiaHa MOXe OuTK pelleHo ogrosapajyhum onpenbava

fomaher npasa.”®

Y cknafly ca TMM, fp>KaBa YynaHuua nma oenawihere fa 0gpesimn Tauky
Be3VBara 3a NPUBPELHO APYLUTBO Koje he ce cMaTpaTy OCHOBaHMM Mo gomahem npasy v
TMe NOJ0OHUM 3a yXKuBarbe CNobofLe HacTawMBara, Kao M TauykKy Be3uBara Koja
omoryhyje NPUBPEAHUM APYLITBIMA Aa 3afpXKe CBOj NpaBHu cybjekTusuTeT.”™ Nmajyhu
y BuAy cBe HasefeHo, Cyf je 3akbyuno fa pomahe 3aKOHOLABCTBO, Koje omoryhyje
nMpoMeHy mpasHe ¢opme fomahvM MPUBPEAHVUM [APYLITBAMA, &l HE W CTPaHuUM
ApywTBMMa, NoTnaga noj nosse npumeHe YnaHosa 49 n 54 YOEY >

LLITo ce TMye mocTojawa orpaHunyersa cobofe HactawuBamwa, Cya je y CBOjOj
O4lyUM uUCTakao fJa nojam cnobofe HacTawyBarba U3 YTroBopa YK/bydyje CTBapHO
BpLUEH:E MNPUBPEAHE [enaTHOCTU Kpo3 ofpefeHy npaBHY (OPMY Yy HEKOj Apxasu
YNaHMLUM Ha HeogpeheHo Bpeme.”®® Y KOHKpeTHOM ciyuajy, HemMa [okasa fja je
npuepefHo ApywTso ,,BAJIE enutelum KT UMasio Hamepy fa ce camo (POpMaIHO
npepernctpyje y Mahapckoj 1 fa y t0j He BpLUW CBOJY NMpUBPeaHY AenaTHocT. Takohe,
Mepe Kojuma 61 ce orpaHuymnna cnoboja HacTawmnBarba MOry 6UTU OHETe paay 3alTute
jaBHOr MHTepeca, OLHOCHO 3alITUTE MOBepw/ala, MawbUHCKUX YyhenHu4Yapa W
3anocrieHnx, anm je GUTHO fa OHe Mopajy 6uTn ogroeapajyhe u cpasmepHe LW/bEBUMA
kojuma Texe.”” MehyTM, y KOHKPETHOM CAyuajy He MOCTOj1 OMpasfaH pasnor 3a
HameTare orpaHuyerba apyltey ,,BAJIE envtewwn kgt

Mahapcko npaso, Ha jefaH OMLWITK HaYWH, Cnpeyasa MOrynHOCT MpeKorpaHuyHe
NMpoMeHe npasHe (JopMe U Yy CUTYyaLMjama Kafa HUCY YrpOXXeHU UHTepecu Tpehux nua,
HWUTW je YIrpoXKeH jaBHU nopeaak. Cxo4HO HaBefeHoM, cTas Cyzda y 0gHOCY Ha npBa ABa
nuTawa 6o je fa unaHosu 49 n 54 YOEY mopajy 6UTM TymauyeHW Ha HayunH [a
cripeyasajy MpPUMeHY HauMOHaiHOr npasa Koje A03BO/baBa MPOMEHY MpaBHe dopme
fomahnM NpUBpeAHVM APYLUTBMMA, &M Ha OMWTU HAYMH He [03BO/baBa NMPVBPELHUM
[pyWwTBMMa Ha Koja ce NpuMewyje Mpaso [pyre ApXKaBe uYnaHule TpaHchopmauujy

nyTeMm perucTpawyje y npuBpeaHa ApYLUTBa Ha Koja ce npuMetbyje qomahe npaso.”®

%% Ibid., napa. 28.
%% Ibid., napa. 29.
%% Jbid., napa. 33.
%% Ibid., napa. 34.
7 Ibid., napa. 39.
508 1bid., napa. 41.
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Y nornegy nuTawa — [a M je 0f, UKaKkBOI 3Hayaja OCHOB Mo Kome pgomaha
[pXXaBa unaHuua 3abpawyje peructpauunjy npvepegHor gpywrtsa? [a nn je gomaha
[pXaBa u4naHuua oBnawlheHa [fa Of/lyduM O 3axTeBY 3a perucrpauujy npuspegHor
JpyLTBa, NoAHeTor y Aomahoj ApXKaBu YfaHULUM Of CTpaHe NPUBPEAHOr ApYLUTBA Koje
BpLUM NpeKorpaHuyHy NpoMeHy fpasHe (opme yHyTap EY, y cknagy ca npasunnma
npasa NpUBpeLHUX ApyLuTasa fomahe Ap)KaBe YnaHULLE ako Ce OHa OZHOCe Ha MPOMeHe
npasHe opme fomahux NpuBpesHUX [ApywTaBa? [a /M MOoxe fa Ce 3axTeBa Of
NpyBpPeLHOr ApYLUTBA fa UCMYHW CBe YcioBe (HNp. fa caunHu NMCTY KanuTana, o6asesa
N MMOBUHE) Koje fomahe MpaBo Te Ap)KaBe unaHWUe nponucyje 3a gomahe npomeHe
npasHe hopme? Vnn je fomaha fpxasa yYnaHuLa obaBesHa fa no ynaHosuma 49 un 54
Y®EY Hanpasu pa3uky n3melly npekorpaHuyHe npoMeHe rnpasHe hopMe yHyTap YHuje
1 fomahe npomMeHe npasHe opme? AKO jecTe, Y Kojoj Mepu jecte? — Cya EY je Hajnpe
NCTakao fAa He MocToje ofrosapajyha npasHa npasw/ia cekyHpapHor npasa EY koja
perynuily npekorpaHuMyHe npomeHe npasHe qopme. Ha To nuTakbe Mopajy ce
NPUMeHUTN ofipeade HaLMOHa/IHUX 3aKOHO/AaBCTaBa, KOHKPETHO MpaBo ApKaBe YnaHuLe
Y KOjOj je OCHOBaHO MpVBPEAHO LPYLUTBO KOje TpaXku NPOMeHY npasHe (opMe, Kao u
npaBo Ap>aBe Y/aHuue y Kojoj he ApylwITBO 6GUTWM PErMcTpoBaHO HAKOH CrpoBefeHe
MPeKkorpaHuyHe MpomeHe npasHe opme. MehyTum, ¥ nopes  Henoctojarwa
ogrosapajyhmx Hopmu npasa EY u3 Te 06nactu, npvMeHa HaUMOHAaHWMX MNPaBHUX
npaswna nnak mopa buTy nocmarpaHa y CBeT/y ogpesabda unaHosa 49 n 54 YOEY. %

C tum y Be3n, a umajyhu y sugy ogrosope Cyaa Ha MpBO U ApYro nutarse,
unaHoBu 49 n 54 YOEY 3axTeBajy 0f Ap>Kasa ynaHuLa aa CBOjUM NpaBHMM NpasunnmMa
0 MPOMeHN NpaBHe (OpMe MPUBPELHUX ApYliTaBa oMoryhe npuvBpefHUM ApYLUTBUME,
Ha KOja ce NpuMeryje NpaBo Heke Apyre ApXase ufaHuLe, MOryhHOCT NpoMeHe npasHe
(hopMe Ha MCTW HauMH Kao 1 OPYLUTBMMA Ha KOje ce npumMeryje fomahe npaso. [pxase
unaHuue ce, nNpema Tome, y 06/71aCTU NPOMeHe MNpaBHe (JopMe NPUBPELHUX APYLUTaBa
MOpajy BOAWUTU Haye/loM jeiHaKOCTK, KOje nojpasyMeBsa Aa Hal oHaiHa npasHa npasuia
He fJajy 60/bM nonoxaj fomahvM MPUMBPEAHMM  APYLUTBUMA, Kao W Hayesiom
etheKTMBNTETA, KOje NogpasyMeBa fa Ta MpaBHa npaswuna He Gyay HecnposoavBa Y
npakcu, OQHOCHO [a Ce HMMa Yy 3HayajHoj Mepu OHemoryhasa YxuBarbe npasa Koje

rapaHTyje npasHu cuctem EY.>1°

%% Ibid., napa. 43 n 45.
S0 1bid., napa. 46 v 48.
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Y KOHKPETHOM cny4ajy, u npuepeHo Apywitso ,,BAJIE enutewwm KpT* mopa ga
Y)XMBa CBa Nnpasa Koja My rapaHTtyje npaso EY, na npema ToMe v npaso Ha MpPOMeHY
npasHe ¢opme. MehyTum, cnpoBoherwe TOr npasa y npakcu, y 04CyCTBY HOPMU npasa
EY, 3aBucu of npuvmeHe HauuoHanHor npasa. Cyn je CTao Ha CTaHOBULITE Ja Yy
KOHKpeTHOM cnyyajy Mahapcka vma npaso fa NpuUMeHu ofpefbe CBOT Mnpasa Koje ce
TUYY OCHMBaHa M (PYHKLMOHMCAHa NPUBPEAHMX ApYLUTaBa, Na M KOHKPeTHa npasuia
Koja ce Tuyy ob6aBese MpPMBPELHOr [PYWITBa [a CauyvHW WHBEHTap CBOI Kanutana u
nmosuHe.”! Opbujarbe foMahe [paBe uYfaHWLE [a, Y Be3sn ca NpeKorpaHuyHoM
NMPOMEHOM MpaBHe (hopMe, Y CBOM MPUBPEAHOM Perucrpy ynuile fa je NpuBpesHo
[PYLUTBO OCHOBAHO Y jefjHOj Ap>KaBn YnaHWLM NpaBHU NPETXOAHVK APYLUTBA KOje Merba
npasHy (opMy, M Kao TakBO ce ynucyje y peructap fgomahe [pxase ufaHuLe,
npeAcTaB/ba MMNaK KpLUewe Hadvena jefHaKoCTW, YKO/IMKO Ce YMtbeHULEe O MOCTOojamy
NpaBHOI MPETXOAHMKA YNUCYjYy KO MpoMeHa npasHe dopme gomahux MpUBPeLHUX
fgpywTaBa. Cyf je uUCTakao 3Hayaj YMNuCKBawa YMHbEHWLE O MPaBHOM MPETXOLHUKY
NpyBPeLHOr APYLUTBA Y perncrap, U3 pasnora LUTO Ta YMbeHNLa MoXe 6UTK 0f 3Havaja
3a Tpeha nMua, Kao LWITO CYy MOBEpUOLM K 3aroc/ieHn y apyltsy. CXOA4HO TOMe,
oabujare ynucmBarwa npuepegHor apywrsea ,,.BAJIE KocTpyumjoHu cpn® Kao npasHor
npeTxofHuka gpywrsa ,,BAJIE enutewn KpTt“ y MahapckoM MPUBPESHOM PErucTpy
NpefCcTas/ba KpLUere Hayena jeAHakocTn. ™

Wmajyhu y By HasefieHo, ogrosop Cyzda Ha Tpehe 1 4eTBpTO NuTake 610 je fa
ce unaHoBM 49 1 54 YOEY umajy, y CBeT/y NpekorpaHUyHe npomeHe rnpasHe hopme
npyBpeLHOr ApYLUTBa, TYMauYuTh Ha HauvH fa je foMaha apxkaBa uYniaHuua cnobogHa fa
OZpeaw npasHa Npasun/ia Koja ce NpuMerbyjy Ha Ty NPOMeHY npasHe (hopMe, na Tako 1 aa
OLpeau YcnoBe Koje APYLITBO KOje Merba npasHy opMy Mopa Aa 3a4oBosbu. Hayena
jeHaKoCTU 1 epeKTUBUTETA Cnpeyasajy, MeflyTuM, gomahy Ap>KaBy unaHuLy fa ogowje
YN1c NpasHOT NPeTX04HMKA MPUBPELHOr APYLUTBA NPUINKOM NPEKorpaHnyHe npoMeHe
npaBHe (hOpMe, YKO/IMKO je YMMC NpaBHOr MNPeTXofHWKa oMoryheH y cuTyauujama
fomahe npomeHe npasHe opme. Ta Hayena cnpevyasajy W ApXaBy uYfaHuUy Aa,
NPUAMKOM pa3matpara 3axTeBa NPUBPeLHOr ApYLUTBa 3a peructpauujy, ogouje aa ysme
y 0631p JOKYMeHTa n3gaTa of CTpaHe opraHa pase YaHuLe 13 Koje noTuye ApyLITBO

KOje Metba NnpasHy hopmy.

S Ibid., napa. 52.
512 1bid., napa. 56 v 57.

167



Cunuwa Hosxosuh Jloxmopcka oucepmayuja

AHanusom cnyyaja VALE y OQHOCY Ha paHuje cny4ajeBe, Kao WTo cy Daily Mail
n Cartesio, BUAW Ce [a Ce CBY OHM GaBe NuTakbeM LUTa YNHU TauKy Bes3uBarba ofpeheHor
npuBpesHOr ApyLITBa 1 Apxase ynaHuue EY. ok je Cyn y npeameTuma Daily Mail n
Cartesio pellaBao, npe cBera, nNpobaemaTuky Koja ce Of4HOCK Ha MpemeLUTaj CTBapHOT
cefvlUTa NpUBPELHOr APYLITBA U3 je4He ApXKaBe UfaHuue y Apyry, y3 3ajpXaBare
PErncTpoBaHOr CefulUTa Y NPBOj APXKaBW YaHWLK, OCHOBHO NTawe Y cnyyajy VALE
OLHOCWNO Ce Ha MpeMeLuTaj PerucTpoBaHOr CeAullTa NPUBPeSHOr ApYLUTBa U3 jefHe
Jp>KaBe YnaHuLe y Apyry.

Mpecypa Cyna y npeamety VALE Y/HW ce Ha NpBY NOT/ef Kao Kopak Hanpep, y
ofHocy Ha ctasoBe Cyga y npegmetuma Daily Mail v Cartesio. Tako je Cyf y npeameTy
Daily Mail [ao 3a npaBo [ApXaBama uYnaHuLaMa fa Hamehy orpaHuuera crnobofe
HacTawMBarba YKO/NMKO je TO NOTPe6HO pafu 3aliTuTe jaBHOI MHTepeca. Y cnydajy
Cartesio Cy[ je Ha YOMLUTEH HAYMH 03HAYMO rpaHuLLe MOryhHOCTY Jpxase Y/aHuue fa
orpaHuyaBsa (PyHAaMeHTasHa npasa Koja rapaHTtyje YOEES3. Y cnyuajy VALE Cyg je
OTULLIA0 KOpPaK Aasbe, UCTUYYh jaCHa orpaHuyera fp)kaBama YnaHuLama y orpaHnyery
npasa Koja UMajy cBoj 0cHoB y npasy EY.**? HajsHauajHuju cTas Cyaa y 0Boj npecyau,
KOju ce TYe cnobofe HacTarwMBarba NPUBPELHUX APYLUTaBa, YNPaso je Taj fa HameTare
OUNI0 KakBMX OrpaHuyerba 0f, CTpaHe [pXaBa YflaHuLa y YKMBary npasa Koje rapaHTyje
Y®EY Moxe 61T M3BPLUEHO UCK/LYUMBO Y CKady ca npasom EY. >

Cypn ce y npeamety VALE, pofylle nocpefHo, [0Takao M NuTamwa Mpu3Harba
CTpaHor NpUBPeAHOr ApYLUTBA U NOCNeAmMLa KOje TO Npu3Hake Nponssoamn. Tako je Cya
Y HaBefleHOj Npecyay NMoHOBO CKPEHYO MaXkkby Ha CBOjY paHujy Npakcy, Koja je ctana Ha
CTaHOBWLUTE fa [pXaBe YnaHuLe Mopajy fa ce OfHOCe npema CTpaHOM MPUBPELHOM
JPYLWTBY Ha UCTU HauMH Kao W npema gomahum npuepefHuM apywteuma. Cyn ce,
MeRyTUM, HMje OCBPHYO Ha UMHEHWLY Aa NN je BpucaremM U3 UTaMjaHCKOT perucrpa
ApywTso ,,BAJIE KOCTpyUMjoHWN cpn™ mpecTano fa NocToju 1 npe nofHoLeba 3axTeBa
3a ynuc y mahjapcku peructap, na je oo NuTakbe 0CTasio 0TBOPEHO.

Jow of moHowewa opnyke y cnydajy Centros, NpaBHa Teopuja nocTasuna je
nuTare fa m npaso EY, kpo3 npakcy Cyaa EY, nie ka NOTNyHOM HanyLUTakwy Teopuje

CTBapHOr ceauwiTa. Mo MuLLberY XaHCeHa, Teopuja CTBApHOT CeAMLUTA HanyluTeHa je

513 J. Lau Hansen, cTp. 7.

54 Bug. jow: Daniel-Mihai Sandru, "Freedom of Establishment of Companies in the European Union:
Possible Effects of the Case VALE, C-378/10 Pending on the Case-Law of the Romanian Courts", RRDE -
Revista Romdnd de Drept European (Wolters Kluwer Romania) no. 3/2012.
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caMo Yy 0[JHOCY Ha CTpaHa NpuBpeAHa APYLITBA, Y CMUCY Aa pXKaBa Y/faHuLa He MoXe
[ia Metba TauKy BesviBatba pyre ApXKaBe YiaHuLe 3a NPUBPeAHa APYLLTBA, U Y 06aBesn je
Ja Npu3Ha CTaTyc CTpPaHOM NPMBPEAHOM APYLITBY YakK U Yy Clydajy Kaja ApyKasa

YNaHWLA 13 Koje MoTUuYe MPUBPEAHO PYLITBO Hema Ty o6asesy.”™

MehyTum, apxasa
YnaHNLLA MOXKe 3axTeBaTh Of CBOjuX fomahvx NPUBPeSHUX ApYyLUTaBa [a 3ajpXe CBoOje
CTBapHO CeauwiTe NOJ HaanexHowhy Te ApXase. TO 3a MOCNeauuy MOXe MMatu
HepaBHOMNpaBaH TPETMaH CTpaHuX 1 gomahux NPUBPELHUX LPYLUTABA KOjU 61 ULLIA0 Ha
LITETY OBMX JApyrnx. TakaB HepaBHONpasaH TpeTMaH Mopao 6w 6uTM ornpasaaH
3alUTUTOM jaBHOI WHTepeca Apxkase uynaHuue. [a nm he ce OBO y Mpakcu [p>kasa

YflaHMLA U JOTOAUTH, OCTaje fa Ce BUAMN.

13. CJIYYAJ 4 OY

UnreHnue npeameta 4 Oy’ '°

cy cnepehe:

Opywtso A" je (MHCKO npvBpeaHO [PYLWITBO KOje ce 6aBu NpoLajom
HamewTaja. OBO [ApPYWITBO je jeAWHW BMacHWUK fApywTea ,.B“ Koje je OCHOBaHO Yy
LLIBeACKOj 1 Tamo ce 6aBn UCTOM AenaTHowwhy.”t” HakoH NOCNOBHNX ry6uUTaKa, LBEACKO
[pYLUTBO je 3aTBOPWJIO CBOje TP NpojasHuULe y nepuogy geuembap 2007 — mapt 2008.
rogmHe. To ApYLITBO je NnaHWpao fa npecraHe Aa o6assba fenatHocT Yy LLBseackoj, anv
je ocTano BesaHo ca /Ba AyroroALLKba YroBopa 0 3aKyny NocioBHUX npocTopuja.”*® U3
HaBeJeHNX pasnora, (MHCKO APYLWTBO je OA4Iy4nmsio fa Ce Croju ca LUBELCKUM
JPYLUTBOM. YnMe 61 Ce CBa UMOBMHA 1 06aBe3e LLIBEACKOr APYLUTBA MpeHene Ha PUHCKO,

a LWBe/ACKO 61 mpecTano Aa noctoju.>™

Y Be3u ca TM, (BUHCKO APYLUTBO ce 06paTu/o
Mopeckoj ynpasu ®uHCKe fa 61 ca3Haso MOTY /i Ce, HAaKOH M3BPLLEHOT NpuMajakba, 04
HEroBMX OMOPE3VBKX NPUX0AA OAY3€TU TYOULM WBEACKOT APYLUTBA, CXOAHO (BUHCKOM

3aKoHY 0 nope3y Ha foxogak.’

[JaHa 25. mapTa 2009, MNopecka ynpasa PUHCKe fana je
HeraTvBaH OZroBOp, Ca 06Pa3NoXereM Aa Cy ryouum WBeACcKor ApywTea yTBpheHu no
LLIBE4CKOM 3aKOHO/AABCTBY, Ma Ce CTOra Ha HbUX He MOXe NPUMEHUTU UHCKN 3aKOH O

nopesy Ha foxoaak.”?! MpoTuB 0BOT MULL/LEHA (PUHCKO APYLUTBO je WU3jaBuio anby

515 Ibid., cTp. 9.

515 4 Oy, npeameT C-123/11, npecypa og 21. de6pyapa 2013.
Y Ibid., napa. 10.

518 Ibid., napa. 12.

519 Ibid., napa. 13.

520 Ibid., napa. 14.

52 1bid., napa. 15.
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BpxoBHOM ynpaBHOM Cyfly, OC/nawajyhn ce KOHKPeTHO Ha cfobojy HacTawMBarba U3
YOEY. Ogrosop BpxosHor ynpasHOT cyaa PuHCKe 610 je fa, y ciyvajy Kaga gomahe
JpyWwTBO Npunoju cebu (UHCKO ApYLUTBO, MMa MpaBo fJa Of OMopesuBor npuxoga
O4y3Mme ryouTke OpyLITBa KOje MY je MPWMojeHo, Noj YCNOBOM fa Ta onepauuja Huje
ypafjeHa UCK/bYUMBO W3 pasfiora 0CTBapyBarba MOpeckor GeHetuTa.’* Ca apyre cTpaHe,
BpxoBHu ynpasHu cyg PUHCKe 1CTaKao je fa PUHCKO NPaBo He perynuile nuTamwe ga nu
Ce 0f, OropesvBOr NMPUXoAa Mory OAy3eTu rybuun SpyliTea Koje ce npunaja, YKOIMKo
OHO MMa MpUNagHOCT apyre Apxase unaHuue EY.°? Cyp ce, cTora, ynutao Aa /m
(hMHCKO MpaBO orpaHnyasa cnobofy HacTawbMBawa U3 YPEY U, YKOIMKO OrpaH14asa,
[a /I ce TaKBO OrpaHnyere MOXe OrnpaBAaTh jaBHUM MHTEPECOM, KOHKPETHO MOTPe6oM
[pXXaBa u4faHuua fa cadysajy CBOjy MOh oropesuBarba W 3aluTUTe Ce Of pu3nka
n3beraparba Nnaharba nopesa.”*

3 HaBefeHMX pasnora, BpxoBHW ynpasHu cyg PUHCKE OLNYYMO je fa MpeKuHe
noctynak n obpatu ce Cyay EY ca 3axTeBoMm 3a oflyumBare 0 crefehvM NpeTxogHnmM

nnTaknma:

1. la w unanosu 49 u 54 YOEY 0o360.ma8ajy opywmsy-npunojuoyy oa 00 ceoe
onopesusoe npuxooa 00yme 2youmxe Opyuimea-npunojeHuKd, Koje je pesudeim
dpyee Opaicase unanuye, YKOIUKO mu 2youyu npousiasze u3 nocuosarsa Opyuimea-
NpunojeHuKa y nepuody npe npunajarba u 'y cayuajy kaoa Opyuimeo-npunojunay
Hema ceduwime y Opaicasu OpYUmMea-npunojeHura, me o0a iu, no HAYUOHATHOM
npasy, Opywimeo-npunojuiay modxce ooyzemu 2youmke Opyuimea-npunojeHura
CaMO YKOIUKO je OpYUmeo-npunojeHux pesudenm opaicase opyumea-npunojuoya
unu mu  eyouyu mnpousziasze u3 NepMAHeHMHO2 NOCI08ARA ) MOj OpHCAsU
yranuyu?

2. Vkoauxo je 002060p Ha npeo numaree NO3UMUBAH, 0a au uYaanosu 49 u 54
YOEY o0ajy 002060p na numare mpeba nu cybumke pauynamu y ckiady ca
NOpecKuM NpPORUCUMA OpaHCase OPYWmMea-npunojuoya uiu opicase Opyuimed-

. 525
npunojeruxa?

522 Ibid., napa. 17.
52 Ibid., napa. 18.
524 Ibid., napa. 19.
525 Ibid., napa. 20.
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Y Be3u ca HaBefeHVM NUTawbMMa, apryMeHT Bnaga Hemauke, ®duHcke, tannje n
YjeonweHor KpasbeBcTBa 610 je Taj Aa ce €nobofa HacTarwMBakba He MOXE MPUMEHUTH
Ha 0Baj KOHKpeTaH cfyyaj, M3 pasnora LWTo je APYLUTBO-MPUMOjeHUK NpecTaso fa
06aB/ba CBOjY MPUBPELHY LeNaTHOCT Npe npunajarwa, Tako je Aa jefuHU MOTUB 3a OBY
CTaTyCHy TNPOMEeHY OCTBapuBare MOpeckor OeHe(uta Of CTpaHe ApYLWITBa-
npunojuoua.”® Cyp EY je Hajnpe y CBOjoj MpecyAn WUCTakao Aa Cy MPeKorpaHuuHa
crajarba NPUBPELHUX APYLUTaBa BaKHA 3a (PYHKLMOHMUCAHbE YHYTPALLHEr TPXULLTA, Te
[a cTora crnagajy y oHe eKOHOMCKe aKTMBHOCTU Y OLHOCY Ha KOje Cy [p>kaBe YfiaHuLe
LOYXXHe [ia npuMeryjy cnobofy HacTawbuBamwa 13 ynaHa 49 YOEY, o yemy ce Cya Beh
M3jarbasao0 y npeameTy SEVIC.®?’ CTora ce M Ha KOHKpeTaH Cnydaj criajarba
NpUBpeSHNX ApYyLUTaBa Majy NPUMEHUTN YnaHosu 49 n 56 YOEY > UnbeHnua ga je
cTaTyCcHa MNpOMeHa Ccrajakba MOTMBMCAHA WCK/bYYMBO MOPECKMM pas/io3uma U
n3beraBarwy MpYMeHe HaUMOHA/IHOT Mpasa, He 3Hayy camo Mo Ccebwu [a Cce HaBefeHe
oapeade YPEY He npuMeryjy Ha KOHKpeTaH cnyyaj.”?® Ca apyre cTpaHe, 0BO NUTarbe
He yTu4ye Ha MpaBO Ap>XKaBa YnaHuMua [a ycBajajy Mepe Kojuma ce cripeyasajy MokyLuaju
n3berasara NPMMeHe HaLMOHAHOT npasa NyTeM MHCTpyMeHaTa Koje npeasuha YPEY,
wro je Cya EY Beh ycTaHoBMO y npeameTy Centros.”® Cyp je fame ncTakao Aa, Nako
OMPEKTHO orope3nBare MNoTnaja Mo HaA/IeXKHOCT [pXaBa uYnaHuua, OHE Ta CBOja
oBnalwherwa mMopajy BpLUMTK Y CcKady ca npasom EY, cxogHo Beh yTBpheHOj CyACKO]
npaken Marks & Spencer.®™ MoryhHOCT ofysuMarba rybuTaka (DUHCKOT [ApyLUITBa-
MpunojeHnKa Of, OMnopes3vBOr nNpuxofa (MHCKOr [ApyLITBa-npunojuoua crora
npeacras/ba MOPECKY MPeLHOCT Y OAHOCY Ha CUTYyauujy Kafa je ApYLUTBO-MPUMOjeHUK
NPUNaaHVK Apyre Apxase unaHuLe.>*? [la 61 Takas pasnuuuT TpeTMaH 610 y cknagy ca
ogpesbama 0 cnoboan HacTawuBarwa M3 YPEY, oH ce mMopa ofHOCUTU Ha cuTyauwuje
KOje HUCy 06jeKTVBHO YNOpPeAVBeE UM KOje Cy OnpaBfaHe pas3fiorom jaBHOr MHTepeca,
noce6HO y3umajyhun y 063up Ln/b 3aKOHCKUX 0fpefaba Koje perynuily Takas pasinymT

3

TpeTMaH.>*® YKo/mMko [ApkaBa uYnaHWLa MpUMeryje pasiMuuT TpeTMaH Yy CBUM

CNydajeBMMa camo M3 pas/iora LITO Ce PerucTpoBaHO CeAuLUTe APYLITBa-NPUNojeHmKa

52 Ibid., napa. 23.
527 Ibid., napa. 24.
528 Ibid., napa. 25.
529 Ibid., napa. 26.
5% Ibid., napa. 27.
53 Ibid., napa. 29.
5% Ibid., napa. 31.
58 Ibid., napa. 33.

171



Cunuwa Hosxosuh Jloxmopcka oucepmayuja

Hanasu y Apyroj Ap>Xasu YfaHuuu, To 61 NOTNYHO 06ECMUCIWIO CafpXUHY unaHa 49
YOEY.**

Cyn EY je, mehyTnm, nctakao fa 3akoHCKe ofpefbe Koje cripeyasajy MoryhHocTt
Ofly3vMarba rybutaka ApyLITBa-NpuUrojeHnKa, 0CHOBAHOI Yy CTPaHOj ApXaBu YnaHuupm,
Of, OMOpPe3nBOr NPUXoa ApYLUTBa-MPUNOojuoLLa, OCHOBAHOT Y oMahoj Ap>KaBu YnaHnLu,
HUCY NPOTUBHE ofpefbava YPEY, Te fa wUXOBO NOCTOjalke MOXe 6UTW onpaBaaHo
3alTMTOM jaBHOT MHTepeca.”® Mo Muwsbery Cyaa, Aasarbe MOryhHOCTM NpUBPESHIM
JpywTBuma fa 6vpajy 3aBUCHO APYLITBO 4uju he vM rydouum 6UTK ymarmMBaHW Of
OropesnBOr NPUX0Za, 3Ha4ajHo 61 yrpo3usio osnawherbe ApXkasa YnaHuua ga yrephyjy
nopese.>*® Mopeg Tora NOCTOjU 1 PU3VK Aa 61 Ce TaKBM ry6ULM ABa MyTa KOpUCTUML®
nwm fa 6u NpuBpeLHa LpYyWTBa TakBy MOryhHOCT KopucTuna 3a usberasawe nnaharba
nopesa NyTem MPeKOrpaHNYHMX CTaTyCHIX npomeHa.>*® Mnak, Cyza EY je sayseo cTas ga
6u Takohe Tpebano pasmMoTpUTK fa /M (PUHCKO NMOPECKO 3aKOHOAABCTBO MAe M3BaH TUX
umbesa.” C tum y Beau, Cyj je YCTaHOBWO Ja PYLITBO-NPUNOjUNaL, NMPBo Mopa Aa
[OKaXe [a je y ApXaBW uuju je pesunieHT ApyLUTBO-NPUMOjEHMK WCKOPUCTWIO CBa
npaBHa CpeAcTBa Kako 61 My Yy TOj Apxasu ryéuuy 6unv ofys3eT Of ONopesvBor
npuxoga.”*

Crora je y KOHKPETHOM C/y4ajy Ha HalMOoHanHOM cyny ®PUHCKe fa YTBPAM Aa /in
je LWBeACKO [ApYLITBO-NPUMNOjEHNK WMCKOPUCTUIO CBE MOryhHOCTM Koje mMocToje Yy
LLIBeCKOj 1 0 OMOPE3NBOT MPUX0Aa 0dy3me ry6uTke.>*t YKomKko 61 HaLyoHaHu cyf
YTBPAWO fa je ApYLUTBO-NpUNojuaL, LoKasano Aa je ApYLUTBO-NPUNOjeHNK UCKOPUCTMIIO
cBa npasHa cpefcTsa y LLIBeACKOj, APYLUTBY-NPUMNOjeHNKY 61 ce MOpasio [03BO/MTU Ja
O, CBOT OMOPe3nBOr NpUxofa oA3ymMe rybuTke LpyLUTBa-NPUNOjeHNKa. Y CynpoTHOM TO
61 3HauNNo Kpluere 49 n 56 YOEY.**? Y ceetny HasegeHor, ctas Cyga EY jecte ga
ynaHosu 49 1 56 YPEY He 3abparyjy HaluMOHaHOM Npasy fa nponuile fa ApYLUITBO-
npunojunaL, KoMe ce Npunaja 3aB1cHO APYLUTBO OCHOBAHO Y [pYroj Ap>aBu YnaHuuu, a

Koje je npectasio fa 06as/ba CBOjy MOC/MIOBHY [1eNIaTHOCT, He MOXE OLY3eTu ryouTke Tor

5% Ibid., napa. 34.
5% Ibid., napa. 46.
5% Ibid., napa. 43.
537 Ibid., napa. 44.
5% Ibid., napa. 45.
5% Ibid., napa. 47.
0 Ibid., napa. 49.
1 Ibid., napa. 54.
%2 Ibid., napa. 55.
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3aBMCHOI ApYyLITBa Of CBOI OMOPe3vBOr Mpuxoda Yy nepuvofy npe npunajawa, A0K
MCTOBPEMEHO TO HAaLMOHa/IHO NPaBo 03B0/baBa TakBY MOTYhHOCT y CUTYyaumju Kaga ce
npunajarkbe BPLIN Ca Pe3VAEHTHUM 3aBUCHVWM [PYLITBOM. TakBO HaUMOHA/HO MPaso
6uno 6v nNpoTMBHO npaBy EY yko/mko He 61 [O3BOSMIO APYLUTBY-Npunojuoly aa
[OKaXXe [a je HeroBo HepesneHTHO 3aBUCHO [PYLUTBO WUCKOPUCTW/IO CBe MOryhHOCTU
of6ujarba rybuTaka o/ OMopesvBMX NPUX0Aa Y APXKaBM CBOT OCHMBarba. >

LLITo ce Tnye nuTarwa ga i ce Ha oabujarbe rybutaka of Onopesvsor npuxosa
npuMelbyje NpaBO [pXase [pYyLUTBa-npunojuoua WM nNpaso ApXKase [pyLITea-
npunojeHvka, ctas je Cyaa EY [fa cagawe cTawe npasa EY He nponucyje Koje je
npaBo MepojaBHO y Toj cuTyaumju.>** Ca pgpyre cTpaHe, npaso EY 3abparyje OHe
MeToZe obpayyHa nopesa Koje 61U npefacTae/basie CMeTHY €noboan Hactawueara. U3
TOra cnefu fa TakaB 06padyyH He CMe [OBeCTV [0 HejeflHaKOr TpeTMaHa y OAHOCY Ha
obpayyH Koju 6u ce BpwWO y3uMmajyhu y 063Mp ryouTKe pesnaeHTHOr 3aBMCHOT

[pYLLITBa Koje ce npunaja.>*

T'nasa III
YTHUIIAJ ITPAKCE CYJIA EY HA IIMTAILE
NPUIIAJJHOCTU IIPUBPEJHUX NPYIHITABA

[Jocapawma npakca Cyga EY y HaBefeHVM npeamMeTMMa UMaa je BULLECTPYKU
yTuuaj. Hajsuwe yTuuaja umana je Ha Tymadere 0buma cnobofe HacTawmMBara W3
YOEY. [lMopes Tora, ca acnekra MefyHapOZHOr MNpuBaTHOr Mpasa MPUBPEAHMX
JpylwiTaBa, 3HayajaH je ytuuaj npakce Cyga Ha NpekorpaHWyHa Kpetarwa npuBpesHnx
JpywrTasa yHyTap EY, npe ceera noBofoM nuTarba NPeKOrpaHNYHe NMpoMeHe CeAuLUTa.
Ha Teopujckom HUBOY, npakca Cyga yTuuana je HeCyMHbNBO 1 Ha CXBaTaka 0 0CHOBHUM
TeopujamMa O NPUMNagHOCTU MPUBPESHUX [pyLUTaBa — TEOPWUjU OCHMBaKba U Teopuju
CTBapPHOI CeAuLUTa, Kao M Ha 0fHOC n3Mehy wrx. O CBUM 0BUM yTuLajuMa Guhe peun y

nornas/bnMa KOja cnepe.

3 Ibid., napa. 56.
4 Ibid., napa. 58.
5 Ibid., napa. 59.
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1. YTULAJ ITIPAKCE CYJA EY HA TYMAYEILE OBUMA CJIOBOJE
HACTABHUBABA

W3 pocagsawbe npakce Cyda Moxe ce M3Byhu HEKOMMKO 3ak/bydyaka Yy Be3u ca
Tymayewem ofpesaba YPEY Koje perynumiiy cnobofy HacTawbusarba. Kao npeo, Teopuja
OCHMBara, nako y npaxkcu Cyaa npehyTHO nogpxkaHa kao npeosnafyjyha, He Moxe 6uTn
HW Y KOM CNny4ajy HaMeTHyTa [p>kaBama 4naHuuama, rnocebHo jep y OBOM TPEHYTKY 3a
Tako HELITO He MOCTOju MpaBHM OCHOB Y MpMMapHUM K3Bopuma npasa EY. [Opyro,
Teopuja CTBapHOr cefuLUTa, nako no ctasy Cyada y 3Ha4yajHOj Mepun orpaHuyasa crobomy
HacTarbVBarba MPUBPEeLHNX ApYyLITaBa, He MOXe 6uUTK 3abpareHa. Tpehe, HecmeTaHa
cnobofa HacTarwMBarba rapaHToBaHa je CYLUTUHCKM CamO MpUBPeSHUM CY6jeKTUMa Koju
Ce CEeKYHAApHO HacTawyjy Y ApXXaBu YfaHuuy Kpo3 CBOja MpPefCcTaBHULLITBA, OTPaHKe,
unnujane nta.

AHanu3om rope HasefeHux npecysa Cypa EY, fonasv ce [0 3aKk/bydka fa
HujefHa Of Tayaka Be3uBarba M3 ynaHa 54 YOEY, a To Cy perucrposaHo cefuLuTe,
LIeHTpasiHa yrpasa 1 MeCTO MPeTeXXHOr 0baB/bara [efaTHOCTU, HeMa NpuMmar y ofHocy
Ha [pyre, Te [a Cy CBe OHE YCMepeHe Yy CBPXYy OCTBapuBawa Cr10004e HacTaruBaHa.
MehyTvM, NprMeHa HaBeleHNX Tayaka Be3nBara He Mopa Y Npakcu nmatu UCTe eqekTe.

Cyn ce y focafallbumM npecyfama Hunje ToMKo 6aBmo NuTareM fa /v je Teopuja
CTBapHOr ceauwTta npesasuheHa M HekomnatmbunHa ca ogpepbava YPEY, KOMKO
MUTaEM KakBe CYy Mocfiefuue npuUMeHe HauMOHaIHMX MPaBHMX Mpasuia Ha cnoboay
HacTaruBara. [akne, Cykob n3mely Teopuje oCHUBaHa U Teopuje CTBApHOI CeauLuTa
HVKaga Huje 6vo y npsom nnaHy Cyaa, Beh cy y NpBOM naHy 6use KOHCEKBEHLE Koje
06e 0oBe Teopwuje MPOM3BOLE Y MPaKCU M HUXOB YTULA] Ha CNO60A4Y HacTawMBaba Kao
jenHy of (hyHAameHTaHUX cnoboda u3 Y®EY. Tako ce npeamet Daily Mail TULa0
npemMeLUTaja CTBApPHOI CeAuLITa MPUBPESHOr APYLITBa U3 ApXKaBe OCHMBawa Yy ApYyry
[pXaBy ufnaHuLy pagu usberaBarba nnahawa nopesa, Centros Ce TWLAO0 OCHMBaHA
npuBpesHOr ApYLITBA Y APYroj ApXaBu Y/aHWLKM, a NMoTOM M OrpaHka Tora ApywTsa y
[PXaBW Y K0joj APYLLTBO 06aB/ba LIeOKYNHY CBOjy AenaTHocT, Uberseering ce 0HOCHO
Ha Henpu3Hasarbe MpaBHOr CyOjeKTUBMUTETA CTPAHOM MPUBPELHOM [PYLITBY uuje je
CTBapHO cefuLuTe Y foMahoj Ap>KaBy YnaHULW, Y NpeameTy Inspire Art OTpaHKy CTpaHor
[pYLUTBA, KOje ca TOM CTPaHOM [p>XaBOM HEMa HUKaKBe Be3e, CeM YMHEHNLIE OCHUBaAbA

y TOj Ap>KaBwW, HameTaHa Cy Al0faTHa orpaHuyetba UTA. Mpema ToMe, 3ajeJHUYKO 3a CBe
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OBe rpecyze jecTe To fa je Cya y wMMa MHAMPEKTHO pasmaTtpao nutakbe npunagHocTy
NpUBpeSHUX JpyLUTaBa.

Kaga ce aHanmsupa pocafaima npakca Cyfa, MoXe ce Takohe 3ak/byuntu fa
Cyn vma Beoma fnmbepanaH MpUCTYN y Tymauewy c/noboje HacTawbuBarba U3 YPEY.
Kaga ce HeKO NpvBpeAHO APYLUTBO je4HOM MPOMUCHO OCHYje Y HEKOj ApXKaBu YnaHuum
KOja nmpuxeaTa Teopujy OCHMBarba, OHO MOXE CBOjy MPUBPeLHY [eniaTHOCT obas/batu
6uno rae Ha Teputopuju EY.>*® Ananmsom moTua Cyja 3a OBakaB CTaB, MOXE ce
npetnoctasnTty ga Cya, n3Mehy octanor, Nokyllasa Ha 0Baj Ha4yVH [a OTBOPEHO MO30Be
3aKoHofaBHe opraHe EY faa ybp3ajy npouec xapMoHu3auumje y OBOj npasHOj 06nacTu
Kako 6u ce HeyTpasmcao Cykob n3melhy Teopumje OCHMBaHA Y Teopuje CTBApPHOT CeanLLTa,
a TUMe KOHAYyHO Pelunsio u nuTake MNpUNagHoOCTVM MPUBPELHUX ApyLiTaBa Ha OCHOBY
jeHe jeAVHCTBEHe TauKe BesnBarba.

Ha ocHoBY npukasaHe npakce Cyaa Moxe ce 3aK/byunTu [a je EY, Kpo3 cBoj cya,
ycnena fia yKIoHu ofpeheHe npenpeke Koje Cy ce Halusie Ha nyTy co604HOM YXuBakby
cnobofe HacTawMBama 0f CTpaHe NMpuBpeaHUX ApywTasa. OBe npenpeke notuuane cy
Kako M3 CyrcTaHUujaiHOr MnpaBa ApXaBa uYnaHuua, Tako U U3 HUXOBUX KOM3NOHUX
HopMmW. [0 Halem MULLbeY, CaM METOA YKNawara HaBefeHWX npenpeka Huje 610
oarosapajyhu n 10 u3 Buwe pasnora. Kao npso, EY oBom npob6niemy Huje npuctynuna
Ha jefaH onwTy U cBeobyxBaraH HauuH, Beh ra je pelsasana of cnyyaja L0 Cnydvaja.
[pyro, LenokyrnaH TepeT perynucarba oBe npasHe 06s1acTn npebayeH je Ha Cyg EY, koju
MNaK Hema Hag/eXXHOCTVM MyTemM Kojux 6u mMorao fa npobnem pewmn y Lenoctu u
3acsarfa. ¥Ymecto Cypga, EBponckv napnameHT n Komucuja mopanu cy 61Ut Hocuouwm
OArOBOPHOCTY 3a peluasarbe MpefMEeTHOr npobnieMa. Kako OHM TO HWUCY Yypaawim,
nuTarke NPUNagHoOCTM NPMBPELHUX ApYLUTaBa U oAroeapajyhe Tauke Be3uBawa 0CTaje u
[a/be HepeLleHo 04HOCHO HejacHo. CTora npuBpeaHa ApyLUTBa U fasbe 0CTajy NpumapHo
nogpeheHa npasy ApXasa unaHuua EY Koje NpYMEHOM CBOjUX CYMNCTaHLMjaHUX
nMpaBHUX MpaBWna W KOMU3MOHWX HOPMK BP/I0 flako MOry yrpos3uTty cnobogy
HacTarMBarba.

JNornyHo je oyekvBaTy fa 61 JOHOLLEHE NPaBHUX aKkaTta Of CTpaHe 3aKoHoAaBLa
EY y 0BOj npaBHOj 06/1aCTV KOHA4yHO Ty 06n1acT M ypefausio Ha jefaH cBeobOyxBaTaH
HauuH, Koju 61 ca COOOM [OHEO M MpaBHy curypHocT. Wmajyhu y Buay pasnmuute

TEOPUjCKe M MNpaKTWUYHE MPUCTYNe PasMUUTMX [pXaBa uniaHuua EY npo6nemy

%6 Bup. ctas Cyga EY y npecyaama w3 Mnase 11, [leo apyru 0Bor paja.
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MPeKorpaHNUYHOr Kpetarba NPUBPeHMX APYLITaBa, TELKO je o4yekmBath fa he Taksu
aKTn 6utn JoHeTn y ckopuje Bpeme. OBU PasMuUTA NMPUCTYNW Ce Y CBOjOj CYLUTUHU
3aCHMBajy YnpaBO Ha TpaAuUMOHa/IHOj MoAeny u3Mehy Teopuje OCHMBawa U Teopuje
CTBapHOI ceguwiTa nNpu ofpehuBawy MNPUMNALZHOCTU NpUBPeAHMX ApylTasBa. Crora
cmMaTpamo fa he Tek npesasunaxerem Te nogene fohu [0 HampeTka y npasy EY vy
06N1acT! NPEKorpaHNYHOr KpeTarba MNPMBPEAHUX [pyLuTaBa, a TUME CBakako W [0

npoLuMperba 061Ma cro6o e HacTarMBarb-a 3a NpUBpeaHa ApyLTBa. >

2. YTULAJ TIPAKCE CYJA EY HA IPAKTUYHY IPUMEHY BJAJAJYRUX
TEOPUJA O ITIPUITAJHOCTHU NPUBPEJHUX JIPYLLITABA

Opnyke Cypa y npeametuma Centros, Uberseering, Inspire Art, Cartesio, VALE
W HeKUM [pyruMm, 3a nocnefuuy cy umane TO fa Cy NpuBpefHa [pywTsa caja Yy
moryhHocCTu fia ce cnobofHuje kpehy Mehy ApxxaBama ynaHuuama. Mefytum, pasnuuntu
Cy pe3yntatu Koju HacTajy Yy Mpakcu Yy 3aBMCHOCTM Of Tora fa /M ce MpuBpesHO
[PYLITBO Mpece/baBa W3 ApXaBe KOja Ce BOAM TEOPWUjOM OCHMBAaHa WM Teopujom
CTBApHOr CeAumLUTa, Kao 1 0f Tora Kojy of Te [iBe Teopuje npuxeara ApXKasa y Kojy ce
NpyBpPeLHO APYLWTBO ycerbasa. C TUM Y Be3u, Moryhe je pa3fMKoBaTu YeTupu cuTyauuje
KOje YK/by4yjy NPeKorpaHMyHo KpeTarwe NpuBpesHOr ApYLUTBa Ha TepuTopuju EBponcke
YHUje.

Y npBOj CATyaumju MmMamMo Crydaj kafa ce NpPUBPeSHO APYLUTBO OCHOBAHO Y
[p>XaBu Koja NpuxBaTa Teopujy OCHMBawa CeNin y Apyry ApXKaBy Koja Takohe npuxsata
ncTy Teopunjy. OBakBa cuTyaumja foroguna ce npegmety Centros Y KOM je NPUBPESHO
[pywTBo ,,LleHTpoc®, ocHoBaHO Mo npasy YjeaukeHor Kpa/beBCTBa, MMao Hamepy fa
LIeNIOKYNHY NMpUBPeAHY AeNaTHOCT BPLUKM Ha Teputopuju [aHcKe Kpo3 CBOj OrpaHak. Y
O4NYUM LOHETOj y TOM npeaMeTy, Cyf je jacHO UcTakao fa 1o kakeu [OLATHU YCIOBU

3a NnocnoBawe OrpaHka CTpaHOr ApyLITBa Ha TepI/ITOpI/IjI/I Ap>XaBe 4laHuUE, BaH OHUX

ll OnwwupHuje 0 yTuuajy npakce cyga EY Ha Tymauewe cnoboge HacTawMBaka: Lone L. Hansen,
"Merger, Moving and Division Across National Borders — When Case Law Breaks through Barries and
Overtakes Directives", European Business Law Review 181, 2007; Sgren Friis Hansen, "The Free
Movement of Companies: The ‘real seat doctrine’ is dead — Long live the ‘incorporation state doctrine’!",
Nordisk Tidsskrift for Selskabsret (NTS), 2003/4; Tito Ballarino, "From Centros to Uberseering: EC Right
of Establishment and the Conflict of Laws", Yearbook of Private International Law 203, 2002; Peter
Dyrberg, "Full free movement of companies in the European Community at last", European Law Review,
28 (4), 2003; Werner F. Ebke, "The Eurpoean Conflict-of-Corporate-Laws Revolution: Uberseering,
Inspire Art and Beyond", International Lawyer 813, 2004; Wulf-Henning Roth, "From Centros to
Uberseering: Free Movement of Companies, Private International Law, and Community Law",
International and Comparative Law Quarterly 177, 2003.
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HEOMXOAHWX, MpPeAcTaB/bajy HeJ03BO/LEHO OrpaHuyere Ccro6oje HacTaruBarba.>*®
CrmuHor ctasa Cyp je 61o u y npeamety Inspire Art™*® Ctas Cypa y HasefeHUM
npegMeTMMa MOXe Ce CMarTpaTv O4YeKMBaHUM, MOCe6HO MMajyhu Ha ymy CYLITUHY
Teopuje OCHMBawa. byayhu fa je rnaBHO Hayeno OBe Teopuje Aa Ce Ha NPUBPELHO
JpYLITBO MpUMerYje NpaBo OHe [pXaBe Y K0joj je APYLITBO OCHOBAaHO, jacHO je fa je
n3MwaH 6uno Kakas fofaTtaH YC/IOB Kako 6y TOM ApywTBy G6MO Mpu3HaT craTtyc y
[pyroj Ap>kaBu, Koja Takofe npuxsara Teopujy ocHuBarba. CTtora je NpuBpesHO APYLLTBO
Koje ce Kpehe n3Mehy [Bejy ApXkaBa uflaHMLa KOje NpUxBaTtajy Teopujy OCHUBaHa,
cnobogHo fa 06aB/ba CBOjY NPUBPeSHY AeNlaTHOCT Ha TepUTOPUjU HeKe ApXKaBe YnaHuLe
HaKOH LLITO je NPOMMCHO OCHOBaHO Ha TepUTOPUjU ofpefeHe apxKaBe YaHuLe.

Y [pyroj cuTyaumju, NpuBpeLHO APYLITBO, KOje je OCHOBaHO Ha TepuTopuju
[p>KaBe ufiaHuLe Koja ce BOAU TeOPUjOM OCHUBaH3a, NMPEeMeLUTa CBOje CTBApPHO CeaumLuTe
Ha Teputopujy [p>kaBe u/aHuLe Koja npuxsata Teopuwjy cTeBapHOr ceguwita. OBakBy
cUTyauujy umannm cmo y npeamety Uberseering, Y KOM je NPUBPEAHO [APYLITBO
OCHOBAHO Yy X0/laHANjN NPaKTUYHO NPEMECTUN0 CBOje CTBAPHO CefULLTe Ha TepUTOpUjy
Hemauke 13 pa3/nora LUTO Cy HEMAYKMN [PXKaB/baHN CTEK/IN LiefIOKYNaH yaeo y ApYLUTBY.
[o noHollewa oanyke y npeamety Uberseering, [pXaBa ufaHULa Yy Kojy ApYLITBO
npemMeLLTa CBOje CTBapHO CeAuLUTe 3axTeBasna Oy, y 0BakBOj CUTYaUuju, 04 TOr ApYLUTBA
[a ce npeperucTpyje Ha TepuTtopuju Te Ap>kase. Mehytum, cxogHo ognyum Cypa y
npeamety Uberseering, [pXaBe unaHUUe Cy caga AyKHe Mpu3HaTi NpaBHM
CybjeKTVBMTET TakBOI NMPUBPELHOT ApywwiTBa 6e3 notpebe 3a npeperncTpaumjomM, Kao v
HEroBYy CTpaHayKy CrMOCOOGHOCT Mpef CyLOBMMA M APYrUM [pPXXKaBHUM OpraHumMa Te
fpxase.>®® Y oBoj npecyau Cya HWje HUje[HOM peujy Hervpao MOFyRHOCT Aarer
rnoctojarka Teopuje CTBapHOr ceguwiTa, Beh je CYLWITUHCKM OrpaHuMumo Moryhe
rocneguLe nprvMeHe Te Teopuje 3601 HUXOBE CYNMPOTHOCTM ca CMO060A0M HacTawMBaHba
rapaHtoeaHom Y®EY. Lltasuwe, Cyg je y oBoM 1 Yy npeameTy Centros UCTaKao Aa
[p>KaBe uynaHuLe MOry nof M3y3eTHUM OKONIHOCTUMA HameTaTu ofpeheHa orpaHuyerba
CTPaHUM MPWBPEAHUM [PYWITBMMA Pajy 3alUTUTe jaBHOT MHTepeca.” - MehyTum,

TakBa OrpaHuYetba He CMejy HM Ha KOjU HauMH YrposvTU C€lo6ogy HacTatMBarba

8 Centros Ltd v Erhvervs-og Selskabsstyrelsen, op. cit., napa. 19.

9 Kamer van Koophandel en Fabrieken voor Amsterdam v Inspire Art Ltd, op. cit. napa. 101.

0 Uberseering BV v Nordic Construction Company Baumanagement GmbH (NCC), op. cit., napa. 76.
%L Ibid., napa. 92.

%2 Centros Ltd v Erhvervs-og Selskabsstyrelsen, op. cit., napa. 25.
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npuspesHUM pywTeuma. Mmajyhu y Buay cBe HaBefeHO, jaCHO je a Y 0BOj CUTyaumju
npvBpefHa ApYLWTBa KOja [o0fase M3 MpaBHUX CUCTeMa KOju mnpuxeatajy Teopujy
OCHVBaHa 1Majy Be/MKe KOPUCTU Of, HaBefleHe CY/ACKe Mpakce, jep UM je TUM ojJlyKama
YMHOrOMe OfaKLUaH MpUCTYN Ap)aBama uYnaHuLama Koje ce Bofe TeopujoM CTBapHOr
cegmLuTa.

Y Tpehoj cuTyauuju, NPUBPELHO APYLUTBO KOje NOTUYe U3 Ap>KaBe Y/aHuLe Koja
npuxeata Teopujy CTBapHOI cefulUTa MpPemellTa CBOje CTBapHO CeAuvLUTe Y [ApXKaBy
unaHMLY Koja ce BOAM TeopunjoM OCHMBawa. OBy cuTyaumjy nManm cMo y ognyum Cyaa
EY y npeamvety VALE. Y 0BOM CLEHapUjy MOXe Ce NojaBUTu HeKONMKO npobnema. Kao
MpBO, CXOLHO TEOPWjy CTBApPHOr CeAMLUTa, MPaBO ApXKaBe OCHMBarba TOr NPUBPESHOT
[pylwTBa Npectano 6M MOMEHTOM MpeMeLlTaja CTBApPHOI CefuliTa ApYWTBa Y APYry
JpxaBy Aa 6yae MepoaBHO 3a TO NPMBPESHO ApYLLTBO. Ca apyre CTpaHe, Npaso [pxase
Y KOjy TO [pYLUTBO MpeMeLUTa CBOje CTBAPHO CeAMULUTE YNyTUI0 61 Ha NpUMeHY npasa
[p>XaBe Y Kojoj je ApylTBO 0CHOBaHO. OBO 61 [jOBENo A0 Tora Aa NpMBPeLHO APYLUTBO
n3rybu CBOj MpaBHM CYOjeKTMBUTET Y ApXaBU Y KOJOj je OCHOBaHO, a Koja npuxeara
KOHLLEeNT CTBapHOI CeAuwiTa, Te Ja Taj NpaBHU Cy6jeKTUMBUTET YomnLiTe He Ao6uje HU Y
[p>XaBu y KOjy MpemeLUTa CBOje CTBapHO CefMLUTe, a Koja ce BOAU TEOPUjOM OCHUBaHA.
Cse YKynHO 61 MMano Hecarnegvse Mnocrefuue Ha YXuBarbe CnoboJe HacTarbVBarwa
rapaHtoeaHe Y®EY. Mehytum, [OHOWeweM npecyde y npegmety VALE, Cyp EY
3ay3e0 je CTaB fa NpUBPeSHO APYLUTBO OCHOBaHO Y [pXKaBM Koja Mpuxsata Teopujy
CTBapHOr ceauwrTa (Y KOHKPETHOM cnyyajy Wtanuja), a Koja npemeLuta cBoje CTBApPHO
CefulUTe Yy [pXaBy Koja npuxsata Teopujy OCHMBara (Y KOHKPETHOM Ccnyyajy
Mahapcka), uma npaBo fa 3afpXu CBOj MpaBHW CYOJEKTUBUTET U Yy ApPXaBu Yy KOjy
npemMeLLUTa CBOje CTBapHO CeauLUTe U TO 6e3 MKaKBUX JOAATHUX YC/oBa Koje 6u joj Ta
[ipXaBa HameTHyna.>*®

Ha Kkpajy, y 4eTBpToj cuTyauuju, moryh je u cueHapuo y KOM MpuBpeaHO
JPYLUTBO MpeMeLLTa CBOje CTBapHO CeauLUTe U3 jefiHe LpXaBe unaHuLe y Apyry, a fa ce
npy ToMe 06e Ap>kaBe Y/aHuLe BOJe TeOpUjoM CTBapHOr ceauwita. Kao vy cutyaumju
Kajia ApYLWITBO NpemMeLlTa CBOje CTBApHO CeAuLUTe W3 [pXKaBe YflaHuULEe Koja npuxsara
Teopujy OCHMBatba Y ApPXaBy YlaHULY Koja NpuxsaTta TeOpujy CTBapHOr CeAULLITA, Tako
1y 0BOj cuTyaumju, a umajyhu y suay npaxkcy Cyga, Ap>kasa unaHuua y Kojy ApyLiTBo

npemMeLuTa CBOje CTBAapHO cCeAuLLITE HE MOXXE Hermpatu rnpasBHU Cy6jEKTI/IBI/ITET TOr

8 VALE Epitési kft, op. cit., napa. 56 u 57.
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[pywiTBa, HATU MMa MpaBo fa My HameTHe 006aBe3y npeperucTpauuje y T0j LpXKasui
ynaHuumM. HapasHo, M Y 0BOM C/lyyajy Ap>Kasa ynaHuiia uma npaso fa ApYLUTBY HAMeTHe
oapeheHa orpaHuyerba Koja 3a Uu/b UMajy 3aliTUTY jJaBHOT NMOPETKa, O4HOCHO 3aluTuTy
Tpehux nmua, anm Ta orpaHuyerba He CMejy HU Yy KOM Ciyyajy KpPLUMTK (PyHAaMEHTaHY
CNno6oay HacTawmMBara Tor ApYLUTBA.

Wmajyhn y Bugy focagawiwy npakcy Cyaa, Moxe ce Takohe 3akbyuntu ga Cya
Jpyraunje TpeTupa Cny4ajeBe KOjU Cy HaCTann Yy [ApXKaBU YcCe/betba MpUBPEeLHOr
[pYLITBA, Y OHOCY Ha C/ly4ajeBe HacTasne y ApXaBu ncesberba. M3 cnyvajesa HacTanmx y
ApxaBu ycerbewa (Centros, Uberseering, Inspire Art, Sevic) npaBHa Teopuja U3Biaun
HEKO/IMKO 3aKk/byyaka. [1pBO, ako Ce APYLUTBO OCHYje Y jefHOj Ap>KaBu, a CTBApPHO
ceauwiTe WM LeHTap [efaTHOCTW Haiasn My ce Yy Apyroj ApXKasu, OHAa Ta fpyra
[p>KaBa, Koja npuxsara Teopujy OCHMBaHbA, HE MOXe TOM [pPYLUTBY [a ycKpaTtu cnoboay
HacTarbVBarba UM fa je orpaHuyu, Beh mopa Aa npuxsatu rnoctojake TOr NPUBPELHOT
ApywrTsa. [pyro, npuBpegHO APYLUTBO MMa MpaBO Aa MPeMecTu CTBapHO CefuluTe w3
[p>aBe Yy KOjoj je OCHOBaHO M Y KOjOj BpLUM CBOjY [enaTHOCT y ApYyry Apxasy, 6e3
063upa Ha TO fa /M Ta Apyra ApxXaBa Mnpuxsara TEOpWjy OCHUBaHa WM Teopujy
cTBapHoOr ceguwrTa. Tpehe, [OpaBa MpuWjeMa HE MOXe YC/0B/baBaTh CBOjUM
HaUMOHa/IHUM  CYMCTaHUMjaHUM NpaBoM MpeMeLuTaj CTBapHOr CcefuwiTa U Mecrta

%4 lito ce

NpeTeXxxHor o6as/barba [eaTHOCTM HEKOT NMPUBPELHOT APYLUTBA Y TY ApPXaBy.
TUYe cnyyajeBa Be3aHWX 3a NpPob6fiemMaTnKy HacTany y ApXaBu ucerbewa, ctas Cyaa je
610 MHOro Kpyhu. YKO/IMKO HauMOHa/IHO MPaBO ApXKaBe Y/aHWLe mpuxsara Teopujy
OCHMBara, Ta [pXasBa MMa NpasO [a YCKpaty¥ WM orpaHuyy MoryhHocT npomeHe
CTBapHOI cefuLITa NPWBPEAHOT APYLITBA OCHOBAHOr MO npasy Te Apxase. [0 cTaBy
Cyna, npaso EY, Tj. ogpenbe YPEY y Be3u ca cnoboLoM HacTarmbMBarba, He perynmiy
OBO MUTake, Te Ce Ha Hera uUvajy npumMeHUTV npaswuna yTBpheHa HauWoHaHUM
npasviMa Jpxasa YiaHuLa.

Kao wro je Beh nomeHyTto, npakca Cyfa He faje jacHa peLletba 3a CBe moryhe
cuTyauuje NpekorpaHNYHOr NpemeLUTaja cCeaunwiTa npuepesHor apywrea. C TUM Y Besu,
jow Buwwe yyam ctas Komucuje Koja je kpajem 2007. ognyyunna Aa jow yBek He usahe y
jaBHOCT ca mnpegnorom YeTpHaecte AupekTuBe, Beh fJa cayeka pas3Boj Aa/be Mpakce

Cypa.>™ TMo HalleM MULL/beHY, 0BaKaB HE[0BO/LHO Xpabap MPUCTYN je MorpellaH u3

%54 M. Bacurbesuh et al, cTp. 75.
%5 Bup. Opervak 4.4, Mnasa IV, [leo gpyru oBor paja.
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pasnora wrto he caga fa/by pas3sBoj MehyHapoAHOr npuBaTHOr npasa MPUBPELHUX
JpyliTaBa 3aBUCUTYK Y HajBehoj MepU 0f, KOHKPETHUX YNHEHNYHUX CUTYaLmja MoBOAOM
Kojux he ce HauMOHa/HW CYLOBUW ApXkasBa ynaHuua obpahatn Cyay EY, a koju cy no
CBOjOj NPVPOAM BULLIE OPUjEHTUCAHN Ha TEOPWjy OCHMBaHbA HETO Ha LOKTPWUHY CTBapHOT
ceaguLTa.

Wmajyhn y Bugy umkeHUUy fa je jefaH Of OCHOBHWX Uu/beBa EY cTBaparbe
JEAVIHCTBEHOT TPXXMLUTA HA KOM 61 y4ecTBOBasle CBE [p>kaBe uYnaHuLe, jacHo je u fa ce
o Cyma EY ouekyje ga mofp>Xu Taj UM/b M TO Ha HAYMH Ja Yy OKBUPY CBOjUX
Ha/1eXXHOCTM MOLP>KN NPEKOTPaHNYHO KpeTare NPUBPeLHUX ApyLuTasa y oksupy EY. C
TUM Y Be3u, Teopuja OCHVBaHa Hamehe ce Kao NpUXBaT/bMBKja 3a OCTBapere HaBeLeHor
uWrba, jep Ce HeHOM MPYMEHOM CTBapHa CeauliTa MPUBPELHUX ApYLTasa, OLHOCHO
LIEHTPU HUXOBOT YMNpas/baba WM KOHTPOJIE, MOTY MPEKorpaHU4yHo npemewutat 6e3
noTpebe 3a NOHOBHUM OCHMBaKeM TWUX ApYLUTaBa y ApYrvM Ap>kaBama ynaHuuama. Ca
[pyre cTpaHe, NpMMeHa Teopuje CTBapHOr CefuLlITa orpaHuyasa cnobony NpuBpeaHMX
[pylwiTaBa [a BpLUe CBOje MNOC/IOBHE [AenaTHOCTWM Ha TepuTopujama [pYyrux [pikasa
ynaHnua. MaHa Teopmje OCHMBaHA jecTe y TOMe LUTO OHa 0TBapa Bpara 3/10yrnoTpedtu
npaBa W OCHMBakY MNCEY[OCTPaHUX NPUBPEAHUX ApYLITaBa, OAHOCHO ApYyLUTaBa Koja,
CeM Came YMHEHNLE OCHMBAHbA, HEMAJY HUKaKBe [pyre Bese ca ApXkaBaMa Y Kojuma cy
OCHOBaHa.

Mpecyne Cypa noOKpeHyne cy febaTy OKO Tora fa v Cy Teopuja CTBapHOT
CeauLuUTa 1 heHe NpaKTUyHe nocneuue AeporvpaHe AOHOLLIEHEM TUX NPeCyaa, Te fa fim
Cy Te npecyze MoOKpeHyne TakMuyere Mefly ap)kaBaMa ynaHuuama EY oko Tora unje he
3aKOHOLABCTBO OWTW npujeMuMBuMje 3a MNpuBpeAaHa ApywTtsa. Mefly npasHUM
TeopeThyaprmMa NMoCTUTHYT je KOHCEH3YC OKO Tora Aa cy ofsniyke Cyaa jacHo yctaHoBuIe
npaBo OCHKBayYa NPMBPELHUX ApYyLUTaBa Aa c/i0604H0 6vpajy MecTo OCHMBaHA APYLUTBA
Ha TepuTopujn EY, 6e3 063mpa Ha MecTo rfe ce CTBapHO Hasase OCHMBayW, OLHOCHO
OpraHu yrpas/batba ApPYLUTBOM, Kao 1 6e3 063Mpa Ha TO Ha YMjoj TepUTOPUjU APYLUTBO
BPLUM CBOjy fenaTHOCT. 3a MpaBHY HayKy OCTaje OTBOPEHO MnuTawe Kakee he 6UTH

MpaKTU4He NocreauLEe oBakee cno6oge 13topa ceuLTa ApyLTea. >

5% Marco Becht, Colin Mayer, Hannes F. Wagner, ,,Corporate Mobility Comes to Europe: The Evidence®,
9 September 2005, Corporate Finance and Governance: Europe-Japan Comparisons — Joint Conference
with CEPR and RIETI, 13-14 September 2005, http://www.cepr.org/meets/wken/5/5528/papers/Mayer 5
Corporate_Mobility.pdf, cTp. 1.
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Mo npoueHn bexta, Majepa n BarHepa ognyka Cyaa y npeamety Centros foBena
je [0 3HayajHMX MpOMeHa y Be3W Ca MEeCTOM OCHMBarba MPUBPELHMX [pyliTaBa Ha
Teputopnju EY. Tako je of kpaja 2002. na go 2005, y YjeauweHom KpasbeBCTBY
OCHoBaHO BuLWe of 44.000 fgpywTaBa ca OrpaHW4eHOM OAroBOPHOWhY 0f CTpaHe
OCHMBayva Koju MoThYy U3 MHOCTPAHCTBA, 0f, KOjuX cy rnpeko 20.000 oCHOBa/IM HEMAYKM
JpXxae/baHu. Ynopehyjyhu nepuog npe foHowewa ognyke Cyna y npeamety Centros
(1997-1999) ca nepnofoM HaKoH [OHOLewa Te oanyke (2002-2004), 6poj npuBpegHUX
JpyliTaBa OCHOBaHUX Y YjeanweHoM Kpa/beBCTBY ca AMPEKTOpMMA KOjU MOTUYy Y3
Jpyrux op>kasa ynaHuua EY nopactao je 3a 840%. Hajsehu pact npumeheH je y ogHocy
Ha AupekTope Koju fgonase 3 Hemauke (1350%), OaHcke (790%), Morscke (690%) u
AycTpuje (620%).>" Hajsehn 6poj HOBOOCHOBAHWX MPUBPEAHNX ApYyLUTaBa jecy Mana
npvBpefHa ApywTBa ca caMo je4HWM WM ABa OCHMBayva. OBakaB TpeHZ Yy Hemaukoj
HauLLao je Ha peakLujy CBMX MOIMTUYKMX CTPaHaKa Koje Cy 3ajefHO npeasioxune fa ce
M3BpLUM pehopMa HeMauykor npaBa MPWBPELHUX [pywTaBa Koja he omoryhutu
OCHMBa4MMa [a OCHYjy MmpuBpefHa ApyliTBa y Hemaukoj nof MUCTUM YcroBuMa Koje

Hyau Npaso YjeanweHor KpabescTsa, >

3. YTULAJ TIPAKCE CYJA EY HA BYAYRHOCT TEOPHUJA O
HPUITAJHOCTHU IPUBPEJHUX JPYILITABA

Y npaBHOj Teopuju ce BoAM AebaTa oKo Tora ga v je Cya y npeamety Centros, a
noTom n Uberseering W Inspire Art, CyLUTUHCKW YKUHYO TEOPUjy CTBApHOT CeAuLLITa, a
TeOpUjy OCHMBarba NOCTaBMO Kao jeauHy.”*® OBO muTarme je, MelyTuM, Mo Hallem
MULL/bEHY CNOPHO. HavMe, YOEY He faje AMPeKTaH OAroBop Ha NuTake Koja of fBe
CynpoTCTaB/beHe Teopuje uma npumat y npasy EY. Ca gpyre ctpaHe, H1 Cyn EY, y
OACYCTBY MpaBHUX Mpasusia 0 NPMNagHOCTU NPUBPeLHMX ApYLUTaBa Yy npasy EY, Hema
oBnawhera fa CTaB/ba BaH CHare HauuOHa/He HOpMe ApXKasa yfaHuua. Mnak, npakca
Cypa EY nocpefHo je pana oueHy 0 MOryhHocTn 1 06umy npumeHe Te [Be Teopuje y
Mpakcy 1 HNXOBOM OAHOCY Mpema cioboan HacTarwMBakba.

MoBOAOM HauvenHor 3ak/bydka fa je Cyn EY y gocagawimboj npaken MHAMPEKTHO

[ao MNpuMaT Teopuju OcHMBara, TpeGa uctahm ga cy ognyke Cyda Bpfio PeTko

7 Ibid.
58 Ibid., cTp. 2.
5 E. Wymeersch (2003), cTp. 22.
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MoMMHbane rnojaM ayToOHOMMje BO/bE OCHMBAYa, Ka0 HECYMHIMBO Hajjayer aprymeHTa 3a
MpUMeHy Teopuje oCHMBatba. C TUM Yy Be3u, NocTynajyhu npaBobpaHunal, y npeameTy

Centros, Na Neprona, ucrakao je cnegehe:

,IIpaso ocuusarmwa je npecyono 3a ocmeapusaree YUbe8d OeQUHUCAHUX
OcHusaukum Yy2080poM uuja je c8pxa 0a 2apaHmyje ceum OpiICa8/baHuMa
3ajeonuye cnobody obasmara NocioGHe O0eIaAMHOCMU NYMeM UHCMPYMeHama
Koje um npyjca HAyuoHAIHO npaeo, oajvhu um mume waucy oa ce nojase Ha
mporcuwimy, 6e3 0063upa Ha momuee Koju ux eoode. /[pyeum pevuma, wmumu ce
ynpaeo mozyhnocm da ce 06aenma NOCI08HA 0ENAMHOCM, A CA MUM U Y2080PHA
cnobooa u3oopa uHCmMpyMeHama Koje Npyx#cajy NpaeHu CUCmeMu O0picasa

<560
YraHuya.

3 oBora cregun ga ce .y OACYCTBY XapMOHW3auUuje mopa [03BO/IMTU CnobosHa
KOHKypPeHLja Mefly npaBHMM npaBuiMMa y npuBpeaHAM cTapuma.“*® Cyn ce,
MelyTuM, y 0BOj Mpecyau Huje OCBPHYO Ha ayTOHOMMWjy BO/be OCHMBAYa, Kao HU Ha
KOHKYpeHUujy npaBHUX npaswna. nak, ocHoBHa Te3a Cyfa 3ay3eta y OBOM MpeaMeTy
jecte Ta ga Cy [pXkaBe ufiaHuue cnobofHe Aa perynuwy nutaka Koja ce 0fHOCe Ha
npuBpesHa ApyLITBA OCHOBaHa Mo HWXOBOM Npasy, anv fa cy y obase3u fa npusHajy
npuBpefHa [pYyLITBA OCHOBaHa Y [APYroj LPXKaBW 4YnaHUUM, a caMuUMm TUM W NyHY
NPUMeHy npasa Koje je MepofasHo 3a TO ApyLITBO. %

[Jocapawma npakca Cyna nokasyje fa je, y HefocTatky oarosapajyhnx ogpesnada
npasa YHuje, ynpaso Cyg 610 Taj YnHUaL, KOju je U3BPLUMO jak yTuuaj Ha MoryhHOCT
[p>KaBa ufiaHuua aa HaMmehy orpaHuyerba CTpaHUM NPUBPELHUM APYLUTBMMA KOja Xene
[a 06aBsbajy NpMBPeAHY LeNnaTHOCT Ha HhUXOBUM TepuTopujaMa. Vako ce Huje AUPEKTHO
6aB1O Teopnjom CTBapHOT CeAuLUITa U HEeHUM OLHOCOM Ca TEOpPWjoM OCHMBarwa, Cyi je
3HaYajHVM orpaHuyaBaweM Mocneauua fnprYMeHe Teopuje CTBApHOT CeAuLTa JOBEO Y
niTake WU caM HeH orncraHak. Hema, vnak, jacHe HasHake y opanykama Cyga ga je
Teopuja CTBapHOr CeAuLUTa HempuMmerusa Ha Teputopuju EBponcke yHuje. Opnyke
Cyma camo NoCpefHO [0TUYY Teopujy CTBapHOr CeauLTa, Yy CMuciy fAa ogpeheHe

nocneguue npuMeHe TEOpI/Ije CTBapHOr ceaunilTa HUCY carfiacHe C]'IOﬁO,CI,VI HaCTakbKnBaka

%0 Centros Ltd v Erhvervs-og Selskabsstyrelsen, npegmer C-212/97 - Opinion of Mr Advocate General La
Pergola, 16. jyn 1998, napa. 20.

* Ibid.

%2 ). Borg-Barthet (2012), ctp. 77.
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n3 YOEY. Y npunor Tome ga Cyf Huje 3abpaHno fasby MPUMEHY Teopuje CTBApHOT
ceauwwTa, roBopu U TO fa je y cBojuM oasiykama Cyf jacHO Npu3HAao Npaso Ap>kaBamMa
ynaHuLama fa n fjasbe npumenyjy ogpefieHe MexaHW3Me KOju Cy KapaKTepUCTUYHU 3a
Teopujy CTBApPHOI CeauLlTa, a KOoju ce OfHOCe Ha 3aWTUTY jaBHOT MHTEpeca u 60pby
MPOTUB 3710ynOTPe6e CTpaHNX NPUBPeAHUX ApyliTasa.”® Takofe, jacHo je ga Apase
ynaHuue n fabe Mory, 6e3 U0 KakBMX OrpaHuyerba Uy myHom obumy, aa CnpoBoje
Teopujy CTBapHOI CeaMLuTa Y OHOCY Ha OHe MnpaBHe CyOjeKTe KOju He notnagajy nop
npumMeHy npasa EY, kao WTO Cy, Ha npumep, NpvBpeaHa ApyLITBA Koja [onase W3
[p>KaBa Koje HUCYy ynaHuue EY n ca Kojuma HUCy 3ak/bydeHy MehyapaBHU criopasymu
KOju 61 perynvcany NuTarwe NpusHarba U cratyca CTpaHnX NpuBpeLHUX SpYLUTaBa.

Wmajyhn y Buay CBe HaBefeHO, MULL/beHhA CMO [a Ce M3 focafallibe npakce
Cyna He moxe M3ByhM 3ak/bydak fa je Teopwja CTBapHOr cefuwita npesasuheHa u
HenpumeruBsa, Beh camo Aa ce OHa HaKOH 0BUX Mpecyaa He MOXXe BULLE NMPUMEeHhUBATY Y
CBOM MYHOM 06MMY 1 Y3 CBE NOC/eANLE KOje NMPOM3BOAN HeHa NMPYMEHa, ain 1 TO camo
y OZHOCY Ha NpvBpeAHa APYLITBA KOja Cy MPOMUCHO OCHOBaHa No NpaBy HEKe [p>Kase
ynaHuue EY.

Y Barawy usmehy nocneguua Koje npoussoge o6e teopuje, Cyg je npehyTHo Aao
npuMaT Teopuju OCHMBaka M TO M3 pasfiora LTO Cy My, MO HalIEM MMULLbEY,
npuxsat/byBuje OwWe rope HaBefieHe MaHe Teopuje OCHMBaHa, Hero OWI0 Kaksa
orpaHuyerba cnoboje HacTawMBaHa Koja HacTajy NpYMeHOM Teopuje CTBAPHOT CeamLUTa.
Cyn, [akne, nokywasa Aa MpWBpeAHUM [pywiTBMMA ca Teputopuje EY omoryhm
cnobofaH M HeorpaHWyeH MPUCTYM LENOKYNHOM eBpornckoM TpxuwTty. Ctora Cyp
CBOjVM OfJ/lyKama MOKyLUaBa fa YK/IOHW CBe Mperpeke Koje npumeHa Teopuje cTBapHoOr
ceAuLLTa CTBapa Ha MyTy Ka cnobogHoM npucTyny Tpxuwty EY. byayhm fa je cno6oga
HacCTarMBakba jefjHa 0f HajBaXXHMjUX cnoboa rapaHToBaHNX Y PEY, pasym/bMBo je WTo
Cyn y cBOjUM oflyKaMa Mnojp>kasBa CKOPO HeorpaHWyeHy npekorpaHuyHy rnokpeT/b1BoCT
NpUBpeSHUX JpyLUTaBa.

Y3umajyhu y 063up ctas Cyaa y HaBefjeHUM Of/lyKama, Y KOjuma cy nocnefuue
NMpyMeHe Teopuje CTBApHOT CefuvLUTa O3HAYeHe Kao MPOTMBHe CMO6GOAW HacTarbuBarba
rapaHToBaHoj Y®PEY, nocTas/ba ce NuTarkbe Koje Cy NpakTU4yHe rnocrneaumue Koje he Takas
cras Cyza npoussecti. CmaTpamo Aa he (haBopr30Bare Teopuje 0OCHMBaHbA Y O4HOCY Ha

Teopujy CTBapHOT ceauLLITa JOBECTU Hajnpe A0 noBehaHe KOHKYpeHLMje n3Mehy ApyxaBa

%3 Bug. Opervak 10, Mnasa |1, [leo Apyru oBor paa.
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ynaHuua EY Ha nospy npasa npuspesHUX apylutasa. OCHMBAYM NPUBPELHUX ApYLUTaBa
Xenehe [a cBOja ApyLITBA OCHMBajy Y OHVMM ApXXaBama UMju 3aKOHW [ajy TuM
JpywtBuma Hajsehy cno6ogy, 0OfHOCHO Ymje Npaso je 3a Ta APYLUTBA HajnpuBnadyHuje.
OBakBe >e/be OCHMBAya NMPVBPELHUX [pyliTaBa Ha Teputopuju EY 6uhe cacBum vy
CKnafly ca ctaBoM Koju je Cyp 3ay3e0 y NOMeHYTMM npecyfama, a Koju omoryhasa
OCHMBauMMa fia OCHVBAjy CBOja MpuMBpPeLHa ApYLITBA Y OHUM [p>kaBama YnaHuuama EY
ymja Cy MM 3aKOHOAABCTBA HajnoBObHMja.

Pa3no3n 3a 0BaKBO (paBOpu3OBarbe Teopuje OCHMBAHA Y O4HOCY Ha Teopujy
CTBapHOI CeaMLUTa, a Y CBET/NY Y)XKMBarba CNnobofe HacTawBawa U3 Y PEY, Hanase ce y
umbeBMma EBponicke yHuje. TW UWBEBM Kao 3ajeflHUYKY KapaKTepucTuky umajy
YCMOCTaB/batbe jeANHCTBEHOT TPXULLTA Ha TepuTopuju Yhuje.”®* CxoaHo Tome, Cyj je
Xeneo Aa CBOjUM OAJlyKama MOAPXKW CTBaparbe jeAMHCTBEHOr TPXKMLUTA U MPOMOBULLIE
MPUHLMN KOHKYPeHUMje Mehy nNpuBpesHUM LpyLWTBAMA. Teopuja OCHMBAHA, N0 HalleM
MULL/bERY, BOAW BULLE payyHa O MHTepecuma jeAVHCTBEHOI TPXWLUTA Hero Lto TO
YMHW Teopuja CTBApHOr CeAMLlTa, KOja Ce 3aCHMBA Ha MNPOTEKLMOHUCTUYKUM
HaLMOHa/IHUM MHTepecuma fpxasa ynaHuua. Mpuctyn Koju npobniemy npekorpaHuyHor
KpeTara NPUBPEAHUX [pyliTaBa Mma Teopuja CTBapHOr cefuliTa Y 3HayajHoj Mepu
orpaHuyasa MOKPET/bUBOCT MPUBPELHUX ApyLUTaBa, a Takohe MM cTBapa W gojaTHe
TPOLLKOBE MOBOAOM 00aBe3e MpeperucTpaumje y Lpyroj ApxXasu unaHuum, y Kojy To
JPYLUTBO >Xe/in [a MpeMecTu LeHTap CBOje npwuspegHe akTueHocTu. Ctora je Cya, no
HalleM MULL/bEY, MOKYWao Aa CBOjUM Npecyfama YKIOHW rnoctojehe npenpeke
CNo604HOM KpeTawy MPUBPESHUX [LpYLITaBa, KpPo3 HaMmeTarwe 06aBe3e [Ap)kaBaMa
ynaHuLama fa npusHajy cratyc npuBpesHOr APYLITBA KOje je MPOMUCHO OCHOBAHO Y
Lpyroj ap>asu ynaHuuy. OBaKo LLUMPOKO TymMayere c/1060/e HacTarmbnBarba npescras/ba
Kopak yHanpeg Ka 60/b0j MOKPEeT/bMBOCTU MPUBPeLHUX ApywTasBa y EY, anm oHa
CBaKako Huje [0BO/bHaA fa 06e36ean HecMeTaHO 06aB/barbe NPUBPELHE LeNaTHOCTU Kao
M YCNOCTaB/bake jefVHCTBEHOr TpXuwTa 6e3 MKakBUX MNpernpeka, Beh ce 10 mopa
noctmhn Ja/bOM XapMOHM3ALMjOM MpaBHUX Npasuia MefjyHapo4HOr MpuBaTHOT Mpasa
[p>kaBa unaHuua EY v npuepegHor npasa EY.

HaBegeHn nmnbepanHn ctas  Cyga NOBOLOM  MPEKOrpaHWYHOTr  KpeTawa

MPUBPEAHNX APYLITaBa MMa U CBOjUX cnabocTu. OH, MO HalleM MULLbEHY, He y3uma

%4 Treaty on the Functioning of the European Union, Official Journal of the European Union 2008/C
115/01, 13. peuembap 2007, unaH 26 cTaB 2.
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[OBO/bHO Yy 063up MOryhHocT nospefe npasa Tpehux /mua, Kao LITO CY MarWHCKU
aKuMoHapy, 3amnocfieHn WM MoBepuouM [ApyLITBa, MyTeM 3/70ynoTpebe um3bopa
MepoZaBHOr Mpasa Koje ce MprMeryje Ha MpUBPeAHO LPYLUTBO, OCHUBAHEM Y ApXaBu
YMj1 MPaBHU CUCTEM HajBMLLIE MOrOAYyje NMUMMa Koja yrpas/bajy APYLITBOM. 3alTUTy
npasa Tpehux nuua y TOM cmuc/y 60/be Mpyxa Teopuja CTBApHOr CeauLuTa Koja je
OpujeHTMCaHa Ha CrpoBOhere jake KOHTPO/E Haj MPUBPeSHVUM APYLUTBMMA KOja BpLLe
npuBpesHy [enaTHOCT Ha TepuTOpUjU Heke [Jpxase. Takohe, Teopuja OCHUMBarba
oMoryhasa OCHuBayvMMa nMpuBpegHOr ApyliTBa fa cnobogHvM n360poM npasHOT
CUCTeMa, Y KOMe he OCHOBATK CBOje NPUBPEAHO APYLUTBO, 3206Ufy NPUMEHY npasa OHe
[p>aBe C KOjOM je TO APYLUTBO Y HajonvXoj Besu. M3 Tor pasfora, gpxase ynaHuue EY
MOry MOKYyLLaTV fa ybnaxasareM CBOjUX HaLMOHaNHMX npasa NpuByKy LWTO Behu 6poj
HOBOOCHOBAHVX NPVBPEAHMX [PYLUTaBa, LITO 3a NOC/eAMLY MOXe MMaTy nojasy Beh
MOMEHYTOr ,,ieNaBepcKor cuHapoma“.>®® Hberosa nojasa Moxe ce 13behn feTabHUjUM
NH(OpPMUCaeM NPUBPeAHMX ApYLITaBa O CTaTycy MpWBPEeLHUX ApyLiTasa ca Kojuma
CTynajy y Nnoc/ioBHe 04HOCe, Y CMUCNY [a NPOBepasajy, Yy Mepu y Kojoj je To moryhe, rae
Ce Hanasu CTBapHO CeAuLUTe TUX APYLUTaBa, KONMKa UM je UMOBUHA Y [p>KaBy OCHMBaHA
M KakBa je MOryhHOCT Hansate noTpaxusara Y C/ydajy eBeHTYa/IHOr cropa ca TUM
gpywTtBumMa. [akne, HeraTMBHW eqekTW MpPUMeHe Teopuje OCHMBaHa Mory 6uTu
y6n1axeH 60/bUM MHOPMIUCaHEM CTPaHa YYeCcHMLa y NpUBPeAHUM 0HOCUMA.

360r orpaHuuyeHe MOryhHOCTM NpUMeHe Teopwje CTBapHOr CeauliTa HaKoH
[OHoLLlea HasefeHnx oanyka Cyga EY, nocras/ma ce nNuTawe KOju MexaHu3Mu ocTajy
[OCTYMHU [p)KaBaMa Y/iaHuLama Kako 61 3awTuTuIe CBOj jaBHW WHTEPEC U MHTEepec
Tpehux nmua. lMprMeHoM Teopuje CTBapHOr CeguliTa ApXKaBe uYfiaHuuUe cy umMane
MOryhHOCT [ia MprYMeHe CBOje MPaBo Ha MpuBpefHa APYLUTBA Koja 06aB/bajy AeflaTHOCT
Ha TepuTopujn TX Apxasa. OBO je y Mpakcu omoryhasaso Ap)asama uynaHuuama ga
LUMPOKO KOHTPO/INLLY aKTUBHOCTY MPUBPELHUX ApYLUTaBa Ha CBOjOj TEPUTOPUjU, YaK W
ako Ccy Ta [JpywTBa 6una OCHOBaHa Y HekMM [pyruMm fpxasama. CuTyaumja ce
NMpoMeHunsa HaKoH JoHoLera H13a ognyka Cyaa EY, y sogehum npeametuma Centros,
Uberseering, Inspire Art, Cartesio W VALE, HaKOH KOjUX [pXaBe unaHuie EY Mopajy
MPUXBAaTUTK OCHUBAHE MPUBPEAHMX APYLUTABa MO MpaBy ApPYre Ap)Kase u/aHuue, Kao u

MpaBHW CyGjEKTUBUTET TUX APYLLTaBA.

%5 Bup. Opervak 2.1, nasa 1, [leo npsu 0BOr paja.
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Mocmartpajyhv nojeanHavyHo 0be Teopuje Yy CBET/Y Aocafallme npakce Cyna EY,
MOXEMO 3aK/byunTu cnegehe:

Cyn Teopujy OCHMBawa MNpuxsata Yy HEHOM MyHOM 06MMY. YKO/MKO Ce Ha
NpuBpeLHO APYLUTBO Yy CBaKOM Cfyvajy MpuUMerbyje NnpaBo HeroBe [p>KaBe OCHUBaHA,
6e3 063upa Ha TO rae ApYLWTBO 06aB/ba CBOjY AeNaTHOCT, Apyre ApXKaBe yfaHuue YHuje
Mopajy npu3HaTu NpasHU CYOjeKTUBUTET TOT ApyLuTBa. OHe He MOry HaMeTaTu JofaTHe
yC/ioBe TUM MPUBPELHUM APYLWITBAMA pafn obasrbarba NPUBPefHe [enaTHOCTU Ha
HWUXO0BOj TEPUTOPUjU, OCUM Y U3Y3eTHUM cuUTyauujama. Koje cy TO U3yseTHe cuTyauuje,
Cyn [f[o caga Huje YTBpPAMO, &M je CBe CUTyauuje O Kojuma je y [ocajallsum
nocTynuumMa buno peyy OKapakTepucao Kao HefoBO/bHE [a 6u ce y HbKuMa HaMeTasno
orpaHuyerbe MpvBpefHUM ApylwiTBMMa. Te fpxase, Takohe, HU Yy KakBOM 06/MKY He
MOTry HaMEeTHYTU ApYLUTBMMa 00aBe3y Npeperncrpalnje Ha hUXoBOj TEPUTOPUjN.

LLito ce Tuue Teopwuje cTBapHOr cepuwTa, umajyhu y sugy ga Cyg teopujy
OCHMBarba Npuxsara y HeHOM MyHOM 06MMYy, jaCHO je [a Teopuja CTBApHOr CeuLuTa
mMopa 6uUTK orpaHuyeHa. Kao npBO, ApXaBe uYnaHuLe He MOry Mo OCHOBY CBOjUX
HaLMOHa/IHNX KONU3WOHWX HOPMU Aa Herupajy rnpasBHW CTaryc MpuBpefHOr ApYyLITBa
MPOMMCHO OCHOBAHOT Y APYroj ApXaBu YfaHuuy. TO KOHKPETHO 3Hauu Ja fpXasa Koja
npuxsara KOHLEeNT CTBapHOr CefuliTa Mopa MpU3HaTU NPUBPELHO APYLUTBO MPOMMUCHO
OCHOBAHO Yy ApYroj Lp>KaBW Koja Mpuxsara Teopujy OCHMBaHa, YaK WM Kaja ce MecCTo
npeTeXxXHor obas/barba [eNlaTHOCTU TOr APYLITBA Hanasu Ha TepUTOpUjU ApXKase Koja
npuxsara KOHLENT CTBapHOr ceauwiTta. M3 oBora ce MOXe 3aK/byuuTu fa je Tauka
Be3uBarwa 3a npuepesHa ApywTsa Kojy Cypn npuxeara ynpaBo MeCTO OCHMBarba
npmuepefHor gpywrTsa. lMpema Tome, Be3a W3Mely MpuBPELHOr [PYLWITBA W ApXKase
OCHMBarba cMaTpa Ce KOHa4YHOM.

3 TakBOr mpuctyna npobsemy npouctekne cy u npecyge Cyda Koje, vMako
eKCN/MUUTHO He fajy MpefHOCT HWjefHOj OA [Be CYNpOTCTaB/beHe Teopuje, unak
nocpesHo (haBopu3yjy Teopujy OCHMBarba Kao nubepanHujy n 6amxy Hayveny cnobose
HacTawuBarba M3 YOEY. Osaj HoBu npuctyn Cyaa, [0 Kora ce [OLUNO LUMPOKUM
Tymayerwem ofpesfaba 0 cnoboau HacTawmBarwa U3 YPEY, yCMepeH je Ha OuyBare U
nobosbLiakbe Cno6OAHOT KpeTawa MpuBpefHUX ApyliTaBa. Moxemo ra cmarpartu
nparMaTuyHuM, LWTO je 1 pasym/buMBO UMajyhu y BUAY KOHauYHW Un/b nocTojawa EY, a 1o
je EBpona 6e3 6uno kaksux rpaHuua. M3 HasefeHux npecyga Cyna moxe ce nssyhu u

3aK/byyak fa je Cyq yTuLao Ha NpUMeHyY Teopmje CTBApHOT ceaumLuTa He caMo Mo NuTatby
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MepOoZaBHOT npaBa Koje he ce MpPUMEHWTW Ha NpuBpeAHa APYLWITBA, Beh 1 MO NUTakby
cyfcke HagnexxHocTu.”®® Ocum WTo he NpuUBpeAHa APYIITBA KOja NOTUYY ca TepuTopuje
EY mohu cno6ogHo Aa 61pajy ApKaBy CBOF OCHMBatba, a CaMMM TUM W MpPaBHU CUCTEM
KOju MM BuLe oAroeapa, oHe he nocpefHo Mohu Aa yTUUy U Ha HaANeXHOCT CyAoBa

567

(,,forum shopping®).

4. YTUIIAJ IPAKCE CYJA EY HA HAIIUOHAJIHA 3AKOHOJABCTBA
JAPKABA YJIAHHUIA EBPOIICKE YHUJE

Y oBoM feny carnefjaheMo Ha Koju HauuH je npakca Cypa EY WMHAWPEKTHO
HaTepana [p)aBe 4/iaHuLle Koje Ce BOZEe TeOPWjOM CTBApPHOI cefauiiTa Aa MoCTereHo
npuxsare Teopujy OCHMBawa WM 6Gapem fga ybnaxe nocneguue MpuMeHe Teopuje
CTBapHOr cefuLUTa.

Mahapcka je, n npe Hero wro je Cyn [LOHEO KOHAyHy OANYKY Y MpefMeTy
Cartesio, NMpoOMeHUsa 3aKOH O MPUBPELHOM PErncTpy Ha Taj HauMH fa 3akoH caja
pasfiMKyje perncTtpoBaHO W CTBapHO CefuvLUTe MPUBPELHOr APYLITBA WU BULLE He
o6aBesyje ApyLITBa Ja MMajy 06a ceguiuTa Ha ucTom Mecty.”®® To 3Haum ga 61, no
cajallmem crawy npasa, y Mahapckoj cnop y npeamety Cartesio 6M0 U3BETHYT U
npegMeT HUKaga He 6u HY cturao Jo Cyga Aa je 3aKoH O MPUBPESHOM PErucTpy y Tom
NMpoMereHOM 06/IMKY 610 Ha CHa3Wn y MOMEHTY Kaja je ApywTBo ,,KapTe3no* nogHeno
CBOj 3axTeB mMahapckom pernctpy. OHO LITO je 3aHMM/BMBO 3a NpaBo Mahapcke jecte To
[ia Heroso MehyHapoLHO NpMBATHO MpPaBO YCBaja TEOPWjy OCHMBaHa (YnaH 18 ctas 2

3akoHa 6poj 13 o mehyHapoLHOM npuBaTHOM npasy 13 1979. roguHe®®

), [IOK Ce Mo Taja
BaxkeheM 3aKOHY O MPMBPEAHOM PErMcTpy Ha NPMBPEAHO APYLUTBO NMPUMEH:VBAN0 NPaBo
MeCTa Herose LieHTpanHe ynpase.”’® Ynpaso 360r Taga sakeher 3akoHa O NpUBPeSHOM
perncTpy, NpuBpeaHa ApywTBa ca TepuTopuje Mahapcke Hucy 6una y moryhHocTv ga
CBOje CTBapHO CeAMLUTE MPeMecTe Y MHOCTPaHCTBO.

LWTo ce Tuue peakumje AycTpuje Ha npecyny Cyga y npegMety Centros,

BpxoBHu cyn je, y3umajyhu y 063uMp Ty O4/YKY, CTa0 Ha CTaHOBULLTE [a ce Teopuja

%6 geth Chertok, | Jurisdictional Competition in the European Community*, University of Pennsylvania,
Journal of International Economic Law, volume 27, issue 2, 2006, cTp. 468.

%7 Ibid., cTp. 515.

%8 Daniel Deak, ,,Outbound establishment revisited in Cartesio®, 17 EC Tax Review, 2008, cTp. 251.
%9.1979. évi 13. torvényerej(i rendelet a nemzetkdzi maganjogrol, unaH 18 cTas 2, NpeBof, Ha eHrnecku
Ferenc Madl, Ministry of Justice of the Hungarian People's Republic, Budapest, 1982, npesog aytopa ca
EHIIECKOT .

50 p_ Vargova, cTp. 25.
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CTBapHOI CefuLLTa BULLE HE MOXE NMPUMEHUBATM jep OHa KpLUKM cnobosy HacTambuBarba
Kojy rapaHTyje YPEY.>"! Osakas cTaB BpXOBHOr Cy/la HaWLLao je Ha LIMPOKY Ocydy Y
ayCTPU]CKUM TEOPUjCKONPaBHNM Kpyrosuma. '

Mpecyne Cypa EY umane cy 3HayajHOr eekra 4ak M Ha 3aKOHOZLABCTBO
Hemauke Kkoja ce cmarpa [p)XXaBOM Koja MpuMerbyje HajpecTPUKTUBHUIU MOAEN Teopuje
CTBapHOr cefuwTa. Tako je Hemauka [OoHefna HOBW 3aKOH MO KoOjeM, of 1. HoBembpa
2008, HemauKa nNpuBaTHa 1 jaBHa MpuBpeLHa APYLUTBa BULLE He MOpajy fa uMmajy CBoje
CTBapHO CcefuLITe Ha TepuTopuju Hemauke, a ca Uu/bem rnoseharba KOHKYPEHTHOCTU
mehy gomahum npuBpegHVM ApyLITBMMA U Nvbepanunsaumje somaher 3aKOHOLABCTBA Y
cthepy npmepesHor npasa. [Nopep Tora, HeMayko MUHUCTAPCTBO NpaBLe je hopmmupano
pafHy rpyny Kojy cauvtbasajy eKCcrnepTu, a YUnjy je 3agaTtak fa cauymHe npaBHM OKBMP 3a
pedopMmy [fena MehyHapoLHOr MpuBaTHOr MnpaBa KOjU Ce OAHOCKM Ha NpuBpeaHa
JgpywTBa. Ta rpyna je cauMHuna v HaupT HOBMX MpaBHWX Npaswna MehyHapogHor
npuBaTHOr npaBa 3a MpVBpeAHa ApYLWTBa Kojuma he Teopujy CTBapHOr cepmLuTa
3aMeHUTV Teopuja OCHMBawA. 10 TM NpaBuInMa, NPeMeLLTaj PerMcTpoBaHOT CeauLLTa
6uhe moryh, Tj. CBaKO NPMBPEAHO APYLUTBO KOje Xenu 4a NPeMecTun CBOje PerncTpoBaHo
ceguwTe y Hemauky, Kao 1 cBako gomahe APYLITBO uumje je CeAuLlTe Y MHOCTPAHCTBY,
mohu he To fa ypaau 6e3 obasese NpeTxofHe NMKBUAALM]e, OGHOCHO npepeructpaumje,
anu MoJ YCNnoBOM [a CY UCMYHEHW CBW YC/IOBW KOje Mponucyje 3aKOHOAaBCTBO Apyre
[IpKaBe 13 KOje Ce UN Y KOjy Ce MpeMeLLTa PericTpoBaHo ceaniuTe ApywiTaea.” >

Mo cafawibeM 3aKOHY O MPUBPELHUM APYLITBUMA YjeautbeHor KpasbeBCTBa U3
2006°™, npuBpeaHo ApYWITBO YjeaumeHor Kpa/beBcTBa He MOXe fa MPeMecTu CBoje
PErMcTpoBaHO CefuLLTe Y ApYry ApXKaBy, Ma Yak HU Kafa je y nuTawy YHYTapap>KaBHU

npemewTaj ceguwTa (HNp. w3 EHrnecke y LLkoTcky).>’

Pa3nosu 360r Kojux
3aKOHOLABCTBO YjeanmweHor Kpa/beBCTBa He [Jonylwita MpemMeLlTaj perucrposaHor

ceauLTa NPMBPELHUM ApYLITBMMA jecy 60jasaH fa he YjeauweHo KpasbeBCTBO MMaTK

5% Heinz Kussmaul, »Corporations on the move, the ECJ off track: relocation of a corporation's effective
place of management in the EU", 6 Furopean company law, 2009, cTp. 255.

52 Norbert Kuehrer, ,,Cross-border company establishment between the UK and Austria®, 12 European
Business Law Review, 2011, cTp. 116.

5B p. Vargova, cTp. 26-27.

%4 O ppyrum nocneguuama npakce Cyaa EY Ha Hemauko mpao Bug. Otto Sandrock, "The German
corporate governance model in the wake of company law harmonization in the European Union", Company
Lawyer 26 (3), 2005.

55 By, dycHoTy 132 oBor paja.

576 Frank Wooldridge, ,,The Advocate General's submissions in Cartesio: Further doubts on the Daily Mail
case”, 30 Company Lawyer, 2009, cTp. 145.
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Marby NpuavB nopesa M ga he 6UTM yrpoXKeHa npasa MarMHCKWUX YAenHuyapa Yy
[pYLWITBY, HEroBUX MOBepwusala W 3anocfieHux. Y cnydvajy Aa npvBpPeLHO APYLUTBO
YjeouweHor Kpa/beBCTBa MMNak [OHECE OAJlYKY Aa MpPeMecTu CBOje PerucTpoBaHo
ceauwTe y MHOCTPAHCTBO, Takea o4/lyka he ce mo npaBy YjeauweHor Kpa/beBcTBa
cMaTpaT¥ HWLWITaBOM W TO APYWTBO Hehe OWTU JIMKBUAMPAHO Y YjeLUHeHOM
KparbescTBy.”’’ Ca fpyre cTpaHe, mpaBo OBe [ApaBe He [03B0/baBa HW CTPAHWM
npuBpesHVM [ApYLWTBMMA [a MpemMeLuTajeM pPerucTpoBaHoOr CeauliTa Ha HeHY
Teputopujy nocrtaHy pomaha gpywTsa. Bnaga YjeauweHor KpambeBcTBa je umana
Hamepy fa [OHeCce MpaBHM aKT KOjuM OW Ce perynucano nutawe npemeLuTaja
PErMcTpoBaHOr CeauLLITa NPUBPELHOT APYLWTBA Y U U3 YjeauweHor Kpa/beBCcTBa, am ce
04 Te WAeje Ha Kpajy ofycTano U3 pasfiora LITO je YjeanreHo KparbeBCTBO 0YEKMBA/IO
fa Komucmja EY ob6enogaHn npepnor YeTpHaecte AWMPeKTMBE npasa MPUBPESHUX
JpywtaBa O [MpekorpaHUYHOM MpemewuTajy ceguwiTa, Koja he  3axTeBaTtut
MMNIEMeHTaUMjy Y HaLMOHa/IHa 3aKOHO4ABCTBA [pXaBa YfiaHnua EY, na he YjeanweHo
KpasbeBCTBO CBakako Mopartu a YCBOjW npasuna u3 Te gupektuse. Mehytum, y cBeTny
HajHOBUjUX [ellaBarba Y Be3W ca Mpeanorom YeTpHaecTe AUPEKTMBE, Koja MO CBEMY
cyfehn Hehe 6uUTW [OHeTa y CKOpuje Bpeme, OYeKMBaHO OM 6UI0 Aa 3aKoHOoAaBsal,
YjenurweHor KpasbeBCTBa 04/1y4M fa Unak camoCTa/IHO M Ha HaLMOHAIHOM HUBOY ypeau

OBY NpaBHY 06/1acT.

TI'nmasa IV

HPEKOT'PAHUYHO KPETAIBE IPUBPEJHUX JIPYLHITABA Y EY ¥
CBETJIY IIPAKCE CYJA EY IOBOAOM IIUTABA TIPUITATHOCTH
HPUBPEJHUX APYUITABA

1. HOJAM ITIPEKOT'PAHUYHOI' KPETAIbA IIPUBPEJJHUX /IPYILLITABA

MpekorpaHNYHO KpeTare NPMBPEAHMX ApYLUTaBa NpasHa Teopuja AedmnHuLLE Kao
cnobopy npuvBpesHOr ApYLUTBA [ja BPLUW CBOjY AeNaTHOCT Y pas/iMynTuM gpxasama u aa
cno6oAHo 6upa NpaBo Koje he HajBulLe OAroBapaTU HerosuMm notpe6ama.’’® Mojam
MpPeKorpaHNYHOr KpeTtawa NpuBpeaHUX Apywwirasa notuye us CjeambeHnx AMepUUKNX

[OpxaBa, rge Cy [ApywTBa HadyenHo cnobogHa Aa M3abepy caBe3HY Ap»KaBy CBOra

5" p. Vargova, cTp. 30.
8 F_ Jenné, M. Wyckaert, cTp. 2.
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OCHMBarba, YMMe 3anpaso 6vpajy ¥ MepoAaBHO MPaBo Koje he ce Ha KX NPUMEHUTH, a
TO je yNpaBo Npaso fp)Kase OCHMBaHbA.>'

MpaBHa Teopuja no3Haje crefehe BUL0BE NPEKOTPAHNYHOT KpPeTara NPUBPeLHUX
apyLtasa:>®

1. cnyyaj Kafja je npuvBpegHO [PYLITBO OCHOBAHO Y jefHOj [p>kaBu, a CBOjY
npuBpeSHy AenaTtHOCT 06aB/ba Y LPYroj ApXKasu;

2. CNny4yaj Kaja Ce MpuWBPELHO APYLUTBO NpemewuTa U3 jefHe Apxase (4pasa
ncerberba) y ApYry ApXasy (4p)KaBa YCerbeha), Y3 WCTOBPEMEHO [O6POBO/LHO UM
NMPUHYAHO MOABprasare Mpasy ApXaBe Yyce/bewa. OBaj Cydaj MMa HEKOMKO
nofBapujaHTu:

a) Kafla ApYyLITBO Y ApXaBW ycerberwa OCHMBA OrpaHak Uam NpeAcTaBHULLITBO,

6) Kafja [LpyWTBO Yy [pXaBu YyCe/bewa OCHMBA CBOje 3aBMCHO MPUBPELHO
JpYyLUTBO,

B) Kaja [pPYLITBO MpeMellTa CBOje CTBApHO CeAuvLUITe U3 ApXaBe UCerbera Yy
LPXKaBy yCesbetba, Y3 NPOMeHY MepoaBHOr Nnpasa Koje Ce Ha TO APYLUTBO NMPUMEbY]E;

3. Cny4yaj NpexkorpaHWYyHoOr crajara [fBa MpuBpPeLHAa [PYWTBa, Y KOM Ce Ha
[PYLUTBO KOje HacTas/ba fa MocToju MpuUMekyje ApYro MepofaBHO MpaBo Y OLHOCY Ha
[oTafallbe MepoAaBHO Mpaso.

Y npasHOj Teopuju Beh Ayro rogvHa nocToju AuneMa fa v je, y CBeTny
CNo60AHOT NMPEKOrPaHUYHOT KpeTarwa NPUBPeAHUX ApyLuTaBa, Moryha KoersucreHuuja
[Be CYKO6/beHe Teopuje 0 MpUNagHOCTW MPYBPEAHUX ApYLITaBa — TEOPUje OCHMBAHA U
Teopuje CTBapHOr cefuvwita. BukepT n XXeHe TBpAe fa he KoersucteHuujy oBe [Be
Teopuje nakLle NMpuxXsatuUTX [Lp>KaBe KOje Ce BOJe TeopujoM OCHMBaHa. [0 HUXOBOM
MULL/bERY, TE ApXKaBe CYy CNpeMHuje Aa pa3fBoje MepoAaBHO MpaBo Koje ce npumerbyje
Ha CTaTyCc NPWBPELHOr [pYLUTBA Of MepOAaBHOT Npasa Koje Ce NMpuUMenyje Ha Apyre
acnekte m3 obuma MepoAaBHOr Mpasa 3a NPWBpPeAHa ApywTsa (HMP. Ha NUTaHke
OArOBOPHOCTY OpraHa ApyLTBa 3a 06aBese APYLUTBa, MUTarbe CTpaHayke U NapHU4He

581

criocobHocTy apywtea uUth.)> - Ca Apyre cTpaHe, CTas Ap)kaBa Koje npuxsarajy Teopujy

CTBapHOrI cegnLlTa jECTe [a Ce Ha CBa NMnTaka 06yXBahEHa NoJ/bEM NpPpUMEHE MeEpPOJaBHOT

5 Ibid., cTp. 4.

%80 E. Wymeersch, Is a Directive on Corporate Mobility Needed?, Financial Law Institute Working Paper
No. WP 2006-11, September 2006, ctp. 163.

%81 O 06MMyY MepofaBHOT MpaBa 3a NpMBPeaHa ApyLUTBa Bua. Oferbak 1.1, Mnasa |, [leo npsv 0Bor paja.
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npaBa 3a NpWUBPeAHa APYITBA MOpa MPUMEHUTU UCTO Mpaso.”® CTora, YKOMMKO HEeKO
npuBpeLHO [PYLUTBO MPEMECTU CBOj LEHTap aKkTUBHOCTM Y [PXKaBy KoOja npuxearta
Teopujy CTBapHOI ceauLuTa, Ta Ap>kasa he of6WUTVU Aa Npu3Ha CTatyc TOM NPUBPELHOM
[pYyLWITBY, OCMM YKO/IMKO OHO HE UCMYHW YC/IOBE KOje Mponucyje 3aKOHOAaBCTBO Te
[p>KaBe, 0f Kojux je Hajuewwhu ycnos obase3a npeperucTpaumje npuBpegHor ApywuTsea y
TOj Ap>xasu. OBakas NPo6/IEM Ce He NojaB/byje Y NPYMEHN Teopuje OCHMBAHA, KOjOM ce
Ha MPUBPELHO APYLUTBO NPOMMCHO OCHOBaHO MO MNPaBy [p>kaBe OCHMBarba HacTaB/ba
NMPUMerKBaTY NPaBo Te Ap>KaBe, YaK 1 y Cydajy npemMeLlTaja LeHTpa akTMBHOCTU TOT

APYLUTBA Y MIHOCTPAHCTBO.

2. MPEKOT'PAHUYHO KPETAIBE Y CBETJIY TEOPUJA O TIPUITATHOCTH
HPUBPEJHUX APYUITABA

Cykob Teopuje OCHMBarba W Teopuje CTBApHOr cefMwiTa fofiasn [0 MnyHor
n3paxkaja y cryyajy nNpekorpaHuUyHor KpeTawa MpuMBpesHUX ApywTasa. [Mpuavkom
TaKBMX NPEKOrPaHNYHMX KpeTara MnocTas/ba Ce NUTake MOXE /I NPUBPEAHO APYLUTBO
MPOMEHUTU MEPOAABHO MPaBO KOje Ce Ha Hera npumetrbyje Uan ce To Npaso ayToMaTCKu
Metba MWMO BO/bE  MPUBPELHOr  ApywTBa. [1OCTOjM  HEKO/NMKO — BapujaHTu
MpeKorpaHNyYHOT KpeTarba NPUBPEAHNX ApYLLTaBa: e

1. CnyyajeBun Kafa NpuBpPeLHO APYLUTBO HeMa Hamepy Aa NPOMeHU MepofaBHO
MpaBo Koje Ce Ha Hera npuMemrsyje:

a) MpemMeLUTaj CTBapHOr CeAuLUTa [APYLITBA M3 ApXaBe Koja npuixeara Teopujy
OCHMBarba y [p>KaBy Koja npuxsara UCTY TEOPUjY: NaKO y TEOPUjU OBa CUTYyaLmja He bu
Tpebaso fa byne npobnematnyHa, y Npakcu Ap>KaBe Koje npuxearajy Te0pUjy OCHMBaHa
nnak JoHoce ofpefeHe Mepe Kojuma Xefie 4a Cnpeye 3/10ynoTpedy CBOr npasa;

6) MpemeLuTaj CTBApHOI CeauLUTa APYLITBa U3 [pXaBe Koja npuxeara Teopujy
OCHMBarba Yy [p>XKaBy KOja npuxsara Teopujy CTBApPHOI CefuLuUTa: 0Ba CUTYyauuja LOBOAU
[o Tora fga he ApywTBO UMaTVU NMPUNagHOCT U [pXase U3 KOje je MPemecTusio CBoje
CTBapHO CeAuLUTE 1 [pXKaBe Y KOjy je TO CeauLuTe NpemMecTuno, LWTO 3a Nocneauuy nva
NnpUMeHy Ba MepoaBHa npasa Ha UCTO NMPUBPELHO LPYLUTBO;

B) MpemeLUTaj CTBapHOI CeAuLUTa [pPYLUTBA M3 ApXaBe Koja npuxsara Teopujy

CTBApHOT CeAMWITA Y [pXKaBy Koja MpuUxBaTa MCTY TeOpujy: Mako TeOpMjcKM [pKasa

%82 £ Jenné, M. Wyckaert, cTp. 6.
%83 1bid., cTp. 7.
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ncesberba Tpeba fa [03BOMM APYLUTBY Aa MPEMECTU CBOje CTBAPHO CeAuLUTe Y LpXKaBy
yce/bera, Y npakcy 0Ba CuTyaumja LOBOAW 40 HEKOMIMKO Hepoymuua. Ha npumep, ga nv
he p>kaBe ycesbetba U UCe/betba NPUXBATUTU MPaBHN KOHTUHYUTET APYLUTBA, Aa /im he
[p>KaBa Mce/berba [03BO/IMTU MPOMEHY CTBAPHOT CeamLuTa 6e3 NpPeTxo4He NMKeuaauunje
TOr ApYyLITBa, OLHOCHO fa nv he ApkaBa yce/berba MPU3HATK CTaTyC TOM APYWTBY 6e3
MPeTX0LHO N3BPLUEHE NpeperucTpatmje;

r) NpemeLuTaj CTBApHOr CeAMLuTa ApYLUTBA M3 [pXKaBe Koja nmpuxsara Teopujy
CTBapHOI CefuLUTa Y ApXaBy Koja npuxsarta Teopujy OCHMBarba: LOCNeAHOM MPYMEHOM
Teopuje OCHMBaKba M TeOpUje CTBapHOT CeaunLUTa, APYLITBO He 6M Y 0BaKBOj CUTYaLUju
MMasio NPUNagHOCT HUjelHE [p>KaBe, OCMM YKONMKO [pXaBa YCe/bewa He [03BOSM
JpyLITBY Npeperucrpaumnjy y 10j pxasu.

2. CnyyajeBn Kafia NMpPUBPELHO OPYLITBO MMa Hamepy fa MPOMEHU MepojaBHO
MpaBo KOje Ce Ha Hera nprMeryje nyTem rnpemMeLlTaja perMcTpoBaHor ceauLTa y Apyry
[pXXaBy:

a) Hamepa NMpoOMeHe MepofaBHOr NpaBa Tako Aa Ce Ha APYLUTBO YMECTO npasa
jelHe [p>aBe KOja NMpuxBaTa Teopujy OCHUBaba MprMeryje Npaso Apyre ApXKase Koja
npuxsara TeOpPUjy OCHMBabA: Y OBOj CUTYyauUWju MeCTO CTBapHOr CefuliTa pYyLUTBa,
OAHOCHO MpeMeLUTaj TOr CTBapHOr CefMluTa HUCY Of 3Hauyaja. MuTawe Koje ce oBAe
rnoctas/ba jecTe NOJ KOjUM YycroBMMa je Moryha npomeHa MepofasHor mnpasa. Y
CjeanmeHnm Amepuukmim [lp>kaBama HamepHa nMpoMeHa MepojasHOr npasa Moryha je
npemMeLLTajeM PermcTpoBaHor CeAuLLTa ApYLUITBA KPO3 Cnajarbe ABa NPYBpeaHa ApYyLUITBa.
OBO je MPaKTU4YHO jefMHW HayMH Ha KOjU Ce HEKO MPUBPELHO [PYLUTBO MOXE
0cnoboauTN NpYMeHe npasa [p>kaBe CBOI OCHMBaHbA.

6) Hamepa MpoOMeHe MepofaBHOI MpaBa Tako [a Ce Ha APYLTBO YMECTO npasa
jelHe [p>aBe KOja NpuxBaTa Teopujy OCHUBaba MprMeryje Npaso Apyre ApXKase Koja
npuxsara Teopujy CTBapHOI CefuLUTa: OBakKBa MpPOMeHa MepojaBHOr npasa Hehe 6UTK
[03BO/bEHA O, CTpaHe [p>kaBe YyCerbewa Koja mpuxsara Teopujy CTBapHOr CeaumLuTa,
OCUM YKO/IMKO [PYLUTBO Y Ty [pXaBy He NMPEMeCcTU U CBOje CTBapHO ceauLlTe. Y TOM
cnyyajy moryha je mojasa fa ApYLITBO UMa MpUMaLHOCT 06e Apxase, jep je 3a ApKaBy
ncesberba YNHEeHNLLA NpeMeLLTaja CTBAPHOT CeauLLTa Y APYTY [p>KaBy MpeneBaHTHa.

B) Hamepa MpPOMeHe MepOoLaBHOr MpaBa Tako Aa Ce Ha APYLUTBO YMeCTO npasa
jedHe OpXkaBe Koja mpuxsaTta Teopujy CTBapHOr cefuluTa MprMewyje npaso Apyre

[pXXaBe Koja NpuxsaTa TeOpWjy CTBapHOr CeAMLITa: NPOMeHa MepofaBHOr NpaBa Kpos3
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npemMeLLTaj perucTpoBaHor ceguiiTa gpywtea Hehe 6uTy moryha y oBoj cutyauujn 6e3s
MCTOBPEMEHOT MpemMeLLTaja CTBAPHOT CeAuLUITa APYLLUTBA.

r) Hamepa NPOMeHe MepoZaBHOr Mpasa Tako [a Ce Ha [APYLWTBO YMECTO npasa
jedHe [OpXkaBe Koja mpuxsaTta Teopujy CTBapHOr cefuliTa MprMewyje npaso Apyre
[p>KaBe Koja npuxeaTta Teopujy OCHMBaKba: y 0BOj CUTYaLMjU, YKOIMKO CTBApHO CeaumLuTe
[pyLITBA MOCTaHe y ApXaBu NCerbera, ApXKaBa ucerberwa he n fjasbe Ha TO NPUBPEAHO
[PYLITBO MPUMEHMBATM CBOje MpaBO. YKONMKO MNpPeMeLlTaj pernctpoBaHor ceauiita
npatu ¥ NpemeLUTaj CTBApHOr cefuLuTa, APYWTBO he umaTtu NpunagHoOCT camo Apxkase

yCerbetba.

3. IPEKOI'PAHUYHU NPEMELITAJ CEJUIITA ITIPUBPETHUX
APYLUITABA Y EY

MuTarbe NpemMelUTaja ceauLITa NPUBPELHOT APYLITBA U3 jefHe Ap>KaBe Yy Apyry
[yro rogvHa 6uno je KOHTPOBEP3HO NuTakwe y npasy EY. OHO je KOHTPOBEP3HO npe
cBera ca MOSIMTUYKOT acrnekTa HauMOHa/IHUX 3aKOHOAaBaua, Of, KOjUX HeKu >Kene [a
CBOjUM MGEpPa/IHUM 3aKOHOLABCTBOM MNPUBYKY LUTO Behn 6poj CTpaHWX MHBECTMTOPA
Kako 61 no6osbLuany CBOjy eKOHOMUjY, [OK ApYry UMajy 3a NpUopuTeT Behy KOHTpony
cybjekata y npuspean v 60/by 3aWITUTY noBepunaua n Tpehnx nuua Koju ctynajy y
O4HOCe ca MpVBPEAHMM [PYLITBOM. Tako CBera HEKO/MKO [pXasa uYfiaHuua EY
[,03B0/baBa MPYBPEAHVM SPYLUTBMMA PErUCTPOBAaHNM Ha HMX0BOj TEPUTOPUjU A CBOja
perucTpoBaHa cefMwITa TMpPeMecTe Ha TepuTopujy ApYrUx [pXKasa 4naHuua,
3agp>kasajyhu npy Tome npaBHW CYOjeKTUBMTET U KOHTUHYMTET. OBakKBa Y3[4p>KaHOCT
[p>KaBa ufaHvLa fa omoryhe npvBpefHUM APYLITBMMA [a CBOja CefuLuTa NpemeLuTajy
U3 jeaHe [p>kaBe uYnaHuUe y ApYyry, noyvBa Ha TpaguUMOHANHOj pasnum n3mehy
Teopuje OCHMBAHA N TEOPUje CTBAPHOT ceanLuTa. To 3a nocneauuy uma HemoryhHocT ga
npuepefHa [pywTBa Ha Teputopuju EY yxumBajy cnobofy HacTawMBamwa KOjy UM
rapaHtyje YPEY y uCTOM 06MMY Kao 1 (PU3nyKa nnLa.

He Tpe6a, Mehytvm, wcnyctuTM u3 BMAa UMkbeHWLY fa moryhHocTt
MpeKorpaHNYHor rnpemMeLLTaja cemLUTa HEKOr NPYBPEAHOr APYLUTBA He 3aBKUCU CaMo Of,
KO/M3NOHMX HOpMU MehyHapoAHOr npueaTHOr npasa, Beh W 0f CyncTaHuujanHUX
MpaBHUX Npasu/ia U TO KaKo [pXKaBe 13 Koje APYLUTBO NPeMeLUTa CBOje CefuLLTe, Tako U1

[p>XaBe y Kojy ra npemeluta. [jakne, Konm3moHe HopMe Hajnpe yTephyjy Koje he ce of
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BMLLE MOryhmux CyncTaHUmjaNHAX NpPaBHUX Mpasuna NpPUMEHUTH, a NOTOM MepozaBHa
CyncTaHUuMjanHa npaBHa npaswia ofpehyjy fa nn je NpPeKorpaHnyHu MpemMeLuTaj
ceguwTa npuBpegHor gpywrtsa Moryh © nog Kojum ycnoeuma. Y  OACYCTBY
XapMOHW30BaHUX npasunia npasa EY, koja 6u perynucana nuitawe MpekorpaHUYHor
npemMeLUTaja ceauiTa NpUBPeSHOr APYLUTBA Ca TepuTopuje jefHe Ha TepuTopujy apyre
[pXaBe unaHuue, Mory ce MpUMeHUTW jefJMHO HauMOoHanHa 3aKOHOAABCTBA [p)Kasa
YnaHMLA, KOHKPETHO HKX0BA MpaBHa npasuia M3 06/1acTM MehyHapoLHOr MpyBaTHOT
npasa. Ta npaBHa npasua ofpehyjy Tauke Be3uBarba NyTeM KOjuX ce yTBphyje Koje je
npaBo MepojaBHO 3a npuBpegHa apywTsa (lex societatis). OHa Takohe ogpehyjy fa m
he NpmBpeSHO APYLUTBO GUTU NPU3HATO Y APYroj APXKaBU YMaHWLK, Te Aa /v Ta ApyLTea
MOry MpeMecTUTV CBOje PermcTpoBaHO CeAuLLTe UM CBOje CTBapHO ceamuTe (LeHTap

yrpae/batba) U3 jefiHe ApyKaBe UnaHuLe y apyry.

3.1. AcieKTH MPEeKOrpaHUYHOT MpeMelITaja ceIMIITa MPUBPEIHOT APYIITBA

MuTarbe NpekorpaHNYHOr NpemeLUTaja CefuilTa APYLITBA MOXE Ce nocmarparu
ca acnekra [pXXaBe M3 KOje APYLUTBO Ce/M CBOje CefuluTe (4pXxaBa uce/bera) U ca
acnekTa Apxase y KOjy ApYyLUTBO MpeMeLLTa CBOje CeauLuTe (apxasa ycerberwa). C Tum y
Be3u, MOTpebHO je aHanM3mpatyM MOryhHOCTM NpemellTaja ceguiTa ApywTsa y o06a

Cnydaja, v perucTpoBaHor ¥ CTBAPHOT ceauLUTa ApYLLTBA.

3.1.1. Ca acnexma opoicase ucemnerna

Y nornegy npemewitaja pecucmposanoz CeAWLLTa NPUBPEAHOr ApywTBa U3
[p>KaBe Koja npuxBaTa TEOPWjy OCHMBAHA, TakaB MpemMeLLTaj HauyesIHO NpaTu 1 NpoMeHa
MepofaBHOr npasa, OCMM YKONMKO CYMNCTaHLUMjalHO MPaBo [p>KaBe M3 KOoje ApYLUTBO
Ce/n pPerncTpoBaHo cefuLlTe TO cripeyasa. [Jo MpoMeHe MepozaBHOr npasa A0/1a3un 360r
TOra LUTO Ce MeHa M Tauka Be3uBarba Koja ogpehyje To MepoAaBHO npaso. Heke gprkase
[,03B0/baBajy OBaKaB MpeMeLLTaj y3 UCNyHerwe 0AATHOr YCNoBa Aa OH Oyae y cKnagy v
ca MpaBOM [Jp)aBe MCe/bera W ca MpaBoOM [pXaBe Y KOjy Ce pPerucTpoBaHO CeauLlTe
npevewTa. Takas npuctyn wumajy, Ha npumep, Kwunap, Manta, Wtamja wu
LLIBajuapcka.®®

YKonuko fomaha ApxaBa npuxsaTta KOHLENT CTBAPHOI CeauLuTa, a NpuBpesHO

APYLITBO MOKYLIA Aa NPEMECTU CBOje pecucmposaro CEANLLTE Y APYrY ApXKaBy, Hamehe

%84 C. HJI Panayi (2009a), cTp. 14.
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Ce Kao norvyaH 3ak/byyak TO [a je TakaB MpemeLuTaj ceguwita moryh jep cTBapHO
ceguwTe Apywitea OCTaje y gomahoj Apxxasu. MehyTuM, Kako UumeHuLa OCHMBaHa
BEXe MPUBPELHO [PYLITBO Ca MPaBHMM CUCTEMOM OHe [p)XXaBe Y KO0joj je ApyLITBO
OCHOBAaHO, TO 3Hayu fJa Y MOMEHTY MpemeLuTaja PermcTpoBaHOr CefullTa npaso Te
[p>XaBe rocTaje HecnpoBOAMBO, Te W3 TOr pasjora MHOre [Jpxase 3axTeBajy Of
npuBpefHUX [pylwTaBa Aa WM Ce CTBapHO W PErucTpoBaHO CefuLUTe MOoK/anajy.
YKOIMKO TO HUje Cnyyaj, HaMepasaHu MpemMeLLTaj PermcTpoBaHor ceguiira Hehe nmatm
npaBHOr edekta um he fomaha [pXaBa TPaXUTW Of MNpWBPeLHOr ApywiTea [Aa
NPETXOAHO 6Y/e MMKBUAMPAHO Y TOj Apxasu. °%°

LLITo ce Tnye cuTyaumje y KOjoj NPUBPEAHO APYLUTBO MMa Hamepy [a MpemMectu
CBOje cmeapno CeAuLUTE Yy LAPYry ApXaBy, OHA MOHOBO 3aBUCKM KakO Of, KONM3UOHMX
HopMK gomahe [p>kaBe, TakOo M Of HEHOr CyncTaHuMjasHOr npasa. YKOAUKo fomaha
[p>aBa nojpxasa Teopujy OCHMBaHa, HOj he jeanHO oA 3Ha4yaja 6UTK PerucTpoBaHo
ceguwre gpywTea. Ctora je Mecto CTBapHOr CeAuLUTa APYLITBA WMPENeBaHTHO jep He
CNY)XN Kao Tayka Be3uMBatba Y KOHKPETHOM cnyyajy. [akne, npemewutaj cTBapHoOr
ceauLTa U3 Ap>KaBe Koja npuxsara Teopujy oCHMBawa buhe 403BO/bEH 3aTO LUTO MECTO
CTBapHOI CefuLUTa NPUBPELHOT APYLITBA HUje Of 3Hayaja 3a OBY Teopujy. TO 3Hauu ga
he mMpuBpeLHO APYLWITBO, NAKO je NPEMECTU/IO CBOje CTBAPHO CeAULLTE Y MHOCTPAHCTBO,
OCTaTW perucTposaHo Yy pgomahoj Apxasu, Te crora Hehe fgohv HWM [0 NpPOMeHe
MepoZaBHor npasa 3a T0 APYLUTBO.

YKonuko ce gomaha Apxasa BOAY TEOPUjOM CTBApHOT CeaMLLITa, OHAA MPeMeLLTaj
cmeapHoe CefyMIITa MPUBPELHOr ApYLITBA Y WHOCTPAHCTBO Hehe 6uTh moryh 6e3
MPeTxXofHe fMKBUAauuje NpVBpeAHOr ApywTea y Aomahoj ApXasu. Y CYNPOTHOM,
npemMeLUTaj ceguwiTa Hehe nMaTy NpasHO [ejcTBO Y fomahoj ApXaBu. Yak 1 Kafa Heke
[p>XaBe Koje ce BOfe TeOpujoM CTBapHOr CefuliTa [03BO/baBajy MpPeKorpaHUYHM
npemMeLLTaj CTBAPHOT CefuLUTa NPUBPeSHOT APYLUTBA, OHE ra YC/I0B/baBajy NPeTX04HUM
ncnymwerem ogpeheHnx ycnoBsa, Kao LITO je, Ha npumep, 06aBe3a OCHMBaYa ApYyLITBa Ja
JeHOrNacHO M3rnacajy Takas MPemeLTaj CeauLlTa, Unn je NpPekorpaHuyHu NpemeLlTaj
CTBapHOI CeAuMLUTA YC/OB/bEH TUME [a ra Mopa NpUXBaTUTU U ApXKasa Y Kojy ce CTBapHO

ceauuTe npemetuTa.*®

%5 N. Rothe, cTp. 1177.
%6 C. HJI Panayi (2009a), cTp. 15.
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3.1.2. Ca acnexma opoicase ycemwerna

MocTaB/ba Ce M MWTatbe Ha KOjU HauMH [pXKaBa y KOjy ce ceauluTe ApYLITBa
npeMeLLTa (ApXKaBa ycerbetba) NocmaTpa TakaB MpemewTaj. OAroBop Ha OBO MUTabe
Takofe 3aBMCK 0f, KOMM3MOHWUX HOPMIU W Of CYMCTaHUMjasHOT NpaBa Ap)KaBe YCesbetba.
YKONMKO ce [p>KaBa Ycerbetba NpuapykaBa TeopuMje OCHMBatba, a APYLLTBO Xen aa y Ty
ApXXaBy MPEMeCTU CBOje pecucmposano CEQULLTE, ApXKaBa Yycesbetba he TPaxuTW of
ApYLITBA fa y TOj [ApXXaBW W3BPLUM MpeperucTpaumjy, wro he 3a mocneguuy vmatu
MPOMeHy MepoaaBHOr mpaBa. MehyTuM, y CUTYaUMju Kafa ApXKaBa YCerbetba Y CBOM
MefyHapoaHOM MpKWBaTHOM MpaBy [03BO/baBa MPUMEHY MHCTUTYTa Y3Bpahatba W
npeynyhuBara, a ApXasa U3 Koje APYLITBO MPeMeLLTa CBOje PerucTpoBaHO ceauviuTe
npuxBeaTa Takohe TeOpujy OCHMBatba, OHAA Hehe Aohn [0 MPOMeHe MepoAaBHOT Npasa 3a
KOHKPETHO MPUBPEAHO ApyWwTBO, Beh he ce Ha tera M Aabe NpuUMerKBaTi MpaBo
Ap>KaBe 13 Koje OHO NMpemeLLTa CBOje PErncTpoBaHO CeamLuTe.

Kaga ap»kaBa ycerbetba npuxeata Teopujy CTBAPHOT CEAMLUTA, Ha NPBM Nornes ce
MOXE 3aK/bY4UTUN [ja MPEMELUTaj pecucmposanoz CEAULLITA HEKOT APYLUTBA Y TY ApXKaBy
Hehe MMaTU HUKAKBOT 3Ha4aja, jep MeCTo PerncTpoBaHOT ceaumLUTa APYLUTBA HMje Tauka
Be3MBatba Koja Ce KOPUCTU Yy Mef)yHapOAHOM MPMBATHOM MpaBy ApXKaBe YCerbetba.
MehyTuM, NpMMeHa Teopuje CTBApHOT CeAMLUTA Y MpakCK 3axTeBa Of APYLITBA fa Y
TaKBUM CUTyalMjaMa MpemecTV W CBOje CTBapHO CeauluTe Ha TepuTopujy [pXKase
ycerbetba. Moped Tora, of ApywWTBa he ce 3axTeBaTh U [a Y [pXKaBy YCerbetba U3BPLUM
npeperucTpaumnjy. Camo No WCMyHEehY CBUX HaBeAeHWX YCMOBa, [pXKaBa Ycerberba
npusHahe cTaTyc TakBOM NpuBpeAHOM ApyliTBY. CBe 0BO NMPOW3Na3n U3 UMbEHULE Aa
Teopuja CTBAPHOT CeAMLLITA HAYe/HO 3aXTeBa Aa Ce 1 PerncTPoBaHO W CTBAPHO CeauLuTe
HEKOT MPUBPeJHOT APYLUTBA HaNlase Ha TepUTOpUjU ncTe Apxase.>®’

LLITo ce Tuye mpemelTaja cmeaproz CEAULITA, Y CUTYauuju Kaja NpuBpeaHO
APYLITBO MMa Hamepy fa CBOje CTBApHO CeuLLTe MPEMEecTV Yy [pXKaBy Ycerbetba Koja
npuxeaTa Teopujy CTBapHOI ceauLLTa, U3 MEepCrneKkTMBe [pXKaBe ycerbetba Aohn he fo
NpoMeHe MepoAaBHOT Mpasa 3a TO APYLUTBO, a Takofe he ap)kaBa ycesberba 3aXTeBaT 0f
TOT NPUBPEAHOT APYLITBA fia Y tbY NPEMECTU 1 CBOje PErMCTPOBaHO ceauLLTe, Tj. fa ce y

TOj ApXaBW npeperucTpyje. Mpema TOMe, Y KOHKPETHOj CUTYyauuji [pXKaBa Ycerbetba

7 Ibid., cTp. 16.

196



Cunuwa Hosxosuh Jloxmopcka oucepmayuja

oabuhe fa npu3Ha NpYBPELHO APYLUTBO, OCUM YKOJIMKO Ce TO APYLUTBO He IMKBUAMPA Y
fomahoj Ap>kaBu 1 He MPeperucTpyje y ApXasu yCerbera.

Ca fpyre cTpaHe, YKO/MIMKO MPWBPELHO [PYLUTBO MpeMellTa CBOje cmeapHo
ceauLLTe y ApXKaBy yCerbera Koja nprixeara TEOPUjy OCHMBaKA, ApXKaBa ycerberwa he Ha
TO MPVBPEAHO APYLITBO NPUMEHUTM Kao MepofaBHO MPaBo ApXKaBe Y KO0joj ce Hanasu
PErMcTpoBaHO CeauLlTe APYLUTBA, jep 3a MPYMeHY Teopuje OCHMBaHwa HUje 0f 3Hauvaja
/oKauuja CTBapHOr cefuwiTa [pYWTBa Kao Tayke Be3nBarba. Heke [pxkaBe Koje
npuxsarajy Teopujy OCHMBaa 3axTeBajy, MefjyTuM, 0 MpWBPeSHWUX [pyluTasa, Koja
npemMeLLTajy CBOja CTBapHa CeAMLUTa Ha HUXOBY TEPUTOPU)Y, Aa Ce Y HUMa MPEeTX0LHO
npeperucTpyjy, 6e3 0631pa LITO 40 MPOMeHe MepofasHor npasa Hehe fohn,>%8°%
3.2. IIpekorpaHM4YHM MpeMelITaj CeIUIITA Y HAMOHAJHUM NPaBUMA PKaABa

yiranuna EY

HaumoHanHa 3akoHO4asCTBa [ApXasa unaHuua EY npunase npobnemy
MpeKorpaHNUYHOr npemMellTaja cefuiiTa MPUBPELHOr APYLITBA Y 3aBMCHOCTU Of Tora
KOju KpuTepujym npuxsatajy 3a yTephusarbe MpUMaLHOCTU NPUBPELHUX APYLUTaBa,
OAHOCHO Y 3aBMCHOCTW Of Tora fa /M Ce BOAE TEOPUjOM OCHMBarba WM TeopujoM
CTBapHOr ceauLUTa.

Y [pxaBama Koje npuxsaTajy KpUTEPUjyM OCHMBaHA@, NUTae NMPeKorpaHnyHor
npemMeLUTaja CeauLuTa NPUBPELHOT APYLITBA HEMa Be/IMKWU 3Hayaj jep, Yak v y criyvajy
MPOMeHe CeauLLTa, NPUBPEeLHO APYLUTBO OCTaje Noj jYPUCLMKLMIOM OHe ApXKase Y K0joj

je OCHOBaHO, Tj. OHe Y K0joj Ce Hanasu perncTposaHo ceguiuTe.*”

[akne, Ha npuBpesHO
[pYLUTBO KOje Cenvi CBOje CefuLUTe U3 TakBe pXKase U fasbe 61 ce NPUMeHMBaI0 Npaso
[p>aBe y K0joj je OHO OCHOBaHO. Heku TeopeTnyapu, Kao Ha npumMep BumepL, nctmuy
[a je TO jefHa of Hajsehux MpefHOCTM Teopuje OCHMBaHA. 10 HUXOBOM MULLILERY,
npuBpesHO APYLUTBO YBEK paju Yy CKagy ca CBOjUM W3BOPHVMM M [06pO MO3HATUM

MpPaBHUM CHUCTEMOM, YaK W Yy CNyyajy Kafa NocnoBHY AeNaTHOCT 06aB/ba UCK/bYUMBO Y

%8 bid..

%89 [JeTa/bHyje 0 acrekTMMa MpeKorpaHMYHOr mpemMeluTaja ceguwta y EY Bua.: Gert-Jan Vossestein,
"Transfer of the registered office — The European Commission’s decision not to submit a proposal for a
Directive", Utrecht Law Review, Vol. 4, Issue 1, March 2008; Tamas Szabados, "The transfer of the
company seat within the European Union — The impact of the freedom of establishment on national laws",
Department of Private International Law and European Economic Law, ELTE Faculty of Law, Budapest,
2012.

%0 paul Davies, Gower's Principles of Modern Company Law, 6th Ed., Sweet & Maxwell, London, 1997,
cTp. 14.
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cTpaHoj fApxasn.>®! Ca gpyre cTpaHe, MpWBPeAHO [APYLITBO KOje MpemeLlTa CBOje
ceauwTe y ApXKaBy Koja Ce BOAM TEOPWUjOM OCHMBarba Hehe MoTnacTv nof npumeHy
npasa Te [p>kaBe. YKOMMKO, Ha NpUMep, HeMayko NpuBPeLHO APYLUTBO NpeMeLLTa cBoje
ceguwTe Ha TepuTopujy XonaHauje, OHO Hehe MOTNACTU MOA NMPUMEHY XOMaHLCKOT
npasa. Takohe, YKONMKO Ce 3a TO MpWMBPeAHO ApYLITBO Oyde cMaTpasio fa je cBoje
CTBapHO CeaMLITE MpPeMecTu/io M3 Hemauke, OHO MPaKTUYHO MOCTaje anarpuj, LITO
MoB/la4M 3a CO60M YNTAB HU3 NMPOBIEMA UMje PELLIEHE HUjE /TAKO MPYXUTH.

Teopuja cTBapHOT CeAMLLITa MOYMBA HA UAEjW fa 61 NpMBpeaHa ApywITBa Tpebano
[a uMmajy CTBapHy Be3y Ca [p>KaBOM YMju Ce MpaBHW CUCTEM Ha HUX NpuMewyje. Y
OACYCTBY TakBe Be3e, TUM TMPVBPeAHUM [pYyLITBAMA He TMpPU3Haje Ce MNpaBHM
CybjeKTVBMTET Yy ApXKaBaMa KOje Mpuxsatajy Teopujy CTBapHOr ceauwita. Y rnornesy
MWTaka MPeKorpaHMYHOr npemeLUTaja CeaMiuTa, [pXKaBe KOje Ce BOAE TeopujoM
CTBapHOI CeAuiTa MNPUXBaTajy NpemMeLlTaj CefuliTa MPUBPeAHOr ApYLITBA Camo
YKOJ/IMKO je APYLUTBO NPEMeCTUI0 CBOje CTBApHO CeAuLUTe Yy APYrYy ApXaBy. Y OKBUPY
Teopuje CTBapHOr CeAumLLITa Pa3/IMKYjeMo TpU HaumHa ypehera NpekorpaHuyHe NpoMeHe
ceauLUTa: MocToje [p)XKaBe KOoje YorniwiTe He [03BO/baBajy MpPeKOorpaHUyHW MpemMeLuTaj
ceauLwiTa NnpuspesHor apywTea (AycTpuja u Hemauka), fpyre Cy Apxase Koje U3puymTo
[,03B0/baBajy NPeKorpaHMYHN npemeLlTaj ceguwta (Mtaimja n dpaHuycka), a Tpehe cy
OHe [pXXaBe Y KOjMa He MOCTOju KOHKpeTHa ofpefba Kojom 6u ce Ta marepuja
perynucana (Benruja n Jlykcembypr).>%

Hemauku npuctyn npob6sieMy npekorpaHWyHe TMpoMeHe ceauwiTa jecTe
HajpeCTPUKTMBHUM M 3aCHMBA Ce Ha OBfallhewy [Ap)kaBe fa Of/1ydyje O MOCTOjarwy
npaBHOT CybjekTMBUTETA. TaKo Y Cyyajy NpemMeLlTaja CTBApHOT CeAunLUTa ca TepUTopuje
Hemauke, Hemayko npaBo MpecTaje Aa Ce MpUMelbyje Ha NPUBPELHO LPYLWITBO Koje
npemMeLUTa CTBApPHO CeauiTe y APYry ApXKasy, LUTO 3a nocneguuy mMma o06aBesHy

NMKBUALMjY ApywTBa y Hemaukoj.>%

Y Opyrvm ApykaBama npeKorpaHUyYHU NpeMeLLTaj
ceauwTa je moryh y3 MpeTxXoAHO UCMywere ofpefeHux ycnosa. Y LLUnaHuju, Ha
npumep, Aa 61 JOLWINO 4O MPEKOTrPaHUYHOT NpeMeLLTaja CeAnLITa NPUBPEAHOT APYLLTBA,

Mopa nocTojaTn MellyHapoAHM crnopasym n3mehy apykaBe 13 Koje ce cefuLlTe npemeLuTa

L E. Wymeersch (2003), cTp. 9.
%92 Ibid., cTp. 10.
3 Ibid.
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M [pxaBe y Kojy ce npemeluTa.”®* MopTyrancko npaso [03B0/basa NpeMeLLTaj ceauLuTa
n3 MopTyrana, ¢ TMM [a Of/lyKa O MpemeLuTajy mMopa 6utn fOHeTa KBalM(MKOBaHOM
BeNMHOM CBUX Y/TaHOBA APYLUTBA Ha CKYNLUTUHN ApyiTea. >

LLITo ce Tuue perynvcama nuTawa ycesbaBarba CTPaHUX MpUBpeHUX ApyLiTasa
KpO3 MpemeLUTaj cefuiiTa Ha TEPUTOPUjY HeKe Ap>KaBe, HEMAuKu MPUCTYN je NMOHOBO
HajcTpoXu. o HemMaykoMm Mpasy, CTPaHO MPUBPELHO APYLUTBO KOje MPeMecTu CBoje
ceguwrte y Hemauky, a fa y Hemaukoj He u3BpLUM npepeructpauujy, Hehe ce Hu
cMaTpaTv npvBpeaHUM cybjekTom. Mocneanua oBora je noLua 3aluTuTa nosepusaua Tux
ApywrTasa. [Jakne, 6e3 063upa LUTO Cy Ta ApYLUTBA NPOMMUCHO OCHOBaHA U UMajy NpaBHU
Cy0jeKTVBMTET Y CBOjUM MaTU4YHWUM [p>kaBama, Mpaso Hemauke ofbuja fa npuxsatu
npaBHW CYOjeKTUBUTET TUX APYLUTaBa, YakK WU Kaja MOMEHYTW MpemMellTaj CeauiTa He
pe3yntupa MKBUAaLMjoM TUX ApyLUTaBa Y MaTUYHUM ApXKaBama. JeAyHO peLlerbe 3a 0Ba
npuBpefHa [pywTBa jecTe [a Ce MOHOBO PErucTpyjy KOA HALMeXHOr opraHa Yy
Hemaukoj. OBakO purngaH CtaB HeMauykor npasa [LOHeKne je ybnaxeH MOMEHYTOM
npecynom y npeamety Uberseering. Jpyre fpXaBe Cy A0CTa WNEKCUBUIHMjE MO MUTakbY
npusHarba NpaBHOr CybjeKTUBWTETA MPUBPELHMX ApYLUTaBa Koja >kefe fa MnpemMecrte
CBOja CTBapHa CeAuITa Ha TepuTopuje TUX [pXKaBa. Tako UTaMjaHCKO MpaBo
[03B0/baBa CTPaHWM MPWBPeAHVM [PYLWITBMMA [a MPemMecTe CBOje CefuliTe Ha

TepuTopujy WTanmje n Ha WX ce Aasbe MpUMetbyje MTaMjaHCKo MpaBo, a TaKBa

ApYLITBA MoOpajy fa ce peopraHusyjy y npasHy opmy NpuBpeAHOr APYLITBA KOjy

nosHaje npaso Wrammje.”*®

Y (ppaHuycKkom npaBy MpUBPELHUM [PYLITBAMA Ce
[03B0/baBa [la MpPeMecTe CBOje CTBapHO CeAuLUTe MOf YC/IOBOM [a Ce ca TUM C/IOXHU
BehvHa yAenHW4yapa KOHKPeTHOr MpUBPeLHOr APYLITBa, WM MOA YC/OBOM fa MOCTOju
MehyHapoLHX cropa3ym u3Mehy [p)KaBe Wce/bewa W [pXKaBe Yce/bewa Koju 6u
perynncao TakaB MPeKOrpaHUYHM MpemeluTaj cTapHor ceguwta.>®’ Mehytum, g0
JaHallmer [aHa, TakBuM MehyHapoAHW criopasymu y (paHLyCKOM Mpasy He rnoctoje. Y
MpaBHOj Teopuju OBe 3eM/be jaBuna ce 360r Tora Hegoymuua fa v ce (hpaHLyCKoM
[pyLITBY 3aKCTa [03BO/baBa [ja CBOje CTBApPHO CEAMLUTE U3MECTU Y HEKY ApYry ApXasy.

MpeoBnahyjyhn ctaB jecTe Aa je TakaB npemewutaj ceavwita moryh, anM camo Y3

% Ley de Sociedades de Capital, 1/2010, 2. jyn 2010, unaH 149, npesog ayTopa, https.://www.boe.es/
diario_boe/txt.php?id=BOE-A-2010-10544, 25. janyap 2015.

%% Codigo Sociedades Comerciais, no. 262/86, 2. centembap 1986. roguHe, unaH 3, NPeBoy, ayTopa,
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php ?nid=524&tabela=leis, 25. jaHyap 2015.

5% E. Wymeersch (2003), cTp. 13.

%7 p, Vargova, cTp. 12.
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carfnacHoOCT CBMX YAenHMYapa MpWBPeHOr [ApyLUTBa Koje MpemellTa CBOje CTBapHO
ceauLITe Yy MHOCTPaHCTBO. LLITO ce Tuuye A03BO/LEHOCTY NpemeLUTaja CTBAPHOT ceaumLuTa
MHOCTPaHOr ApYWTBa Y ®paHLycKy, OH je Mo (hpaHLycKOM npaBy Moryh yKO/IMKO ra

MpaTVt 1 UCTOBPEMEHM MPeMeLLITaj PerMcTPOBaHOT CeauLLTa ApyLUTBa, >

4. MIPEKOI'PAHUYHO KPETAIBE IPUBPEJJHUX IPYHITABA Y [IPABY EY

Ha HuBOy npasa EY, 06nacT npekorpaHU4HOr Kpetara NpuBpeHUX ApyLiTasa
Jockopa je 6una notnyHo HeypeheHa. Ca noseharwem akTvBHOCTU Cyaa EY y ciepu
MpeKorpaHNYHOr Kpetarba NpuBpeHUX ApYyLUTaBa, 3aKOHOLaBHUN opraHn EY 3ak/mbyydunim
Cy Aa 0Ba 06/1aCT He CMe GUTU MpenywiTeHa Y LfOCTU Ha perynucawe Cygy nytem
Cyfcke nmpakce, Beh je notpe6bHo ¥ pga Caser um Komucuja, nyteMm MNO3UTUBHE
xapMoHu3aLmje®®®, yunHe Hanop fa oBa o6nacT 6yfe cucTemMcki ypeheHa, npe cera 13
pa3sfiora npasBHe CUrypHOCTU 1 MPesBUANBOCTL.

Osaj 3aK/byyaK je [LOHET NPeBacXOLHO W3 pasfora LITO XapMOHW3aumja Kojy
cnposogn Cya TymauyereM OCHOBHMX Mpasa M cnoboga v3 YPEY Huje 6e3 maHa.
Mpecyne Cypna EY cy y oapeheHnm [enoBrMa KOHTPAAMKTOPHE jefiHa APYroj, AOK cy
HEKe YaK 1 PEeBU3NOHUCTUYKE Y OAHOCY Ha NPETXOAHO [LOHeTe, Kao LUTO je TO Cnyyaj y
npeamety Cartesio. OBakBe HejacHe mopyke Koje Cya ynyhyje Kpo3 CBOje npecyge
CBaKaKo He BOJE MPaBHOj CUTYPHOCTY M MOTY YrpOo3uUTH YHYTpaLlke TpxkuwwTe. Ctora je
jacHo pa ,,xapmoHusaumja“ npasa EY op ctpaHe Cypa Huje foBosbHa, Beh u aa je
HEOMXOoLHO Aa opraHu EY nckopurcTe CBOje flernciatMBHe KanauuTete Kako 6u ypeaum
nUTake MepoAaBHOr npasa 3a NpuBpeAHa ApywTea. UnHu ce aa je v opraHuma EY oBo
MocTasio jacHo, na Cy 13 TOr pas/iora noyesnn Aa ce nojas/byjy NPOJjeKTU Ynju je Un/b aa
Ce yCTaHOBe HafHaUMOHa/HA MpaBHa npasuia MNyTeM CTBapara HagHaLMOHaHMX
npuepegHux apywrtasa. Ctora cy nerucnatveHu opraHn EY Ha nodetky XXI Beka

KpeHYNM y akTUBHOCT Koja je 3a MocneuLy “mana akte Ui npeasiore akata Koju cnefe.

5% Ibid., cTp. 13.
599 O TepMUHY NO3NTUBHE XapMOHM3aLmje BiAA. (ycHOTY 1 OBOr paja.
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4.1. Ypeooa o Cmamymy eeponckoz npuepeoHoz opyuimea

Ypen6om CaBeTa 0 CTaTyTy €BPOMNCKOr MPUBPEAHOr APYLWITBA, Koja je [OHeTa

2001, a cTynuna Ha cHary 8. oktobpa 2004°%

CTBOPEH je KOHLENT eBpOrMcKor
npuspefHor apywrsa. CTBapare €BPOMNCKOr MpuBpeLHOr ApyliTBa 6W0 je 3HavajaH
KOpaK Harpeg y pa3Bojy eBpOMNCKOr npasa NpuBpeAHMX ApYlTaBa y 06/1acTu HUX0BOT
npeKorpaHNUYHor Kpetawa. Vieja cTeaparba eBpoOncKor NpyBPeAHOT ApYyLUTBa NOCTaa je
CTBapHOCT HAKOH BULLE Of TPWAeCeT rogvHa nperosopa Koju cy 0 0BOj TemMu BoheHu
n3mehy Apxxasa unaHuua. Pasnor 360r yera ce Ha ycBajarbe ypefnbe M3 oBe 06/1acTu
YeKano BULLe Of TPW [eLUeHuje NIeXU Y pasfIMyMToCTM MpaBHUX CUCTEMA [pXKasa
ynaHnua EY, of Kojux Heke nMajy jaky Tpaguumjy ydewha 3anocneHux y ynpas/bakwy
MNPUBPEAHNM APYLITBOM, 0K Apyre To HeMajy.®®* CTBaparbe eBPOMCKOr MpUBPeAHOT
[pyliTBA MOXe Ce Cmartpatu jeflHUM Of Haj3HauyajHMjuxX Kopaka y pas3Bojy npasa
npuBpesHUX Apylitasa EY, KOHKPETHO Y 06/1aCTN HUXOBOT MPEeKOrpaHUYHOr KpeTama,
jep je Mo npBM NYT HekW MpaBHM akT EY nponucao npasuna O MpekorpaHnU4yHOM
MoBe3uBary NPUBPeSHUX ApYLUTaBa U3 PasfIMuMTUX ApXKasBa YflaHuua nyTeM OCHUBarba
eBPONCKOr NPUBPELHOr APYLITBA Kao MOCeOHOr NPUBPELHOT APYLUTBA HagHaLNOHaNHOT
HuBoa. [o kpaja jaHyapa 2015, yKyMHO je permcTpoBaHo 2278 eBPOMCKMX MPUBPELHUX
[pYLLITaBa, 07 Yera je Benvka BehnHa ca ceguiuTtem y Yelukoj.*%

Osfe hemo ce OCBpPHYTM Ha ofHOC M3Mehy focafawbe npakce Cyma EY, y
nornefy nNpuMNagHoOCTV MpWBPESHOr [pYLWTBa W MpPeKorpaHnyHe MpOMeHe ceauLuTa
JpywtBea, U Ypeabe Koja je of 3Hayaja 3a 0Baj paf jep HeHe odpende HWUcy carnacHe
focafawroj npaken Cyma EY no nutawy MNpekorpaHWYyHOr KpeTawa MpUBPeSHMX
JpyLiTasa.

Mo unaHy 7 Ypepbe, CTBapHO CefiMLLTe EBPOMCKOT NMPUBPELHOTr APYLUTBAa Mopa ce
Ha/la3uTh Yy UCTOj ApXaBu YMaHWUM Y KOjoj Ce Hanasu W HEeroBo PerucTpoBaHo
ceauiuTe.®® 113 0BOra HefBOCMUCIEHO CREAM fja Ce PervcTPOBaHO M CTBAPHO CeALLITe
eBPONCKOr MpuBpeaHor ApylTBa Mopajy nogypapatu. Ca acnekrta npakce Cypa EY,

OBaKBa 0fjpe/ida je crnopHa M3 pasnora Wro je ctas Cyaa Aa NpUBPEAHO APYLUTBO MOXE

8% Council Regulation 2157/2001 of 8 October 2001 on the statute for a European Company (SE), OJ L
294, 10. Hosembap 2001.

8L £ Jenné, M. Wyckaert, str. 13.

2 http. /fecdb. worker-participation.eu, 24. janyap 2015.

803 Council Regulation 2157/2001 of 8 October 2001 on the statute for a European Company (SE), op. cit.,
ynaH 7.
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MMaTV PerucTpoBaHO CeAuLUTe Y jeflHOj APXKaBU UMaHWLM, & CTBAPHO CeauLLTE Y HEKOj
[pYyroj ApXasu unaHuum. YuHu ce, fakne, fa ce Ypegba y noTnyHOCTU MPUKIOHWUIA
Teopumju CTBapHOT CeamLuUTa, 3a pasnuky of Cyaa Koju je, [oAyLle UHOUPEKTHO, npuMat
[ia0 TEOPUjU OCHUBAH-A.

Mehytum, Beh cnefehm unaH Ypenbe [03BO/baBa €BPOMNCKOM MPUBPELHOM
[PYLITBY f1a MPEMECTM CBOje PerncTpOBaHo CeAuLLTe Y ApYry Apxasy unaHniy.®™ Ako
Ce OBaj YnaH mocmarpa Yy Besn Ca 4naHOM 7, MOXE Ce 3aK/byyuTu [a je MpemeLuTaj
PErMcTpoBaHOr CeauLITa eBpOMCKOr MpUBPeAHOr APYLITBA W3 jedHe Y APYry LpXasy
ynaHuuy moryh, anv y3 06aBe3HO NpemeLUTawe U CTBAPHOT CefuLLTa 'y Ty ApYry ApXasy
ynaHuuy. Ysumajyhv y 063vp HaBefeHO, MULL/beHa CMO [a je 3aKOoHoZasal, y 0BOj
ypenbu npumatr [ao Teopuju CTBapHOr CeauvllTa, LWTO 4yau umajyhu y Bugy
BuLWeeLeHnjcKy npakcy Cyna EY koju je Ha nocpefaH HauyuH MOCTEMNEHO yMarbyBao
3Hayaj 1 3abparMBao nocneauLie NPMMeHe Teopuje CTBapHOT ceauTa. LLiTasumiie, cTas
Cyza no ToM nuTaky OLHOCMO Ce Ha NPMMapHO npaBo EY, OQHOCHO Ha Tymayere
obvma cnoboge HactawuvBawa U3 YPEY. Ca pgpyre crpaHe, Ypepba je HecropHo
CeKyHAapHo npaso EY, na ce nocTtae/ba NuTakbe carfiaCHOCTU HheHWX YnaHosa 7 1 8 ca
YOEY.

MehyHapoaHO npuvBaTHOMPaBHW acnekTV EeBPOMCKOr MPUBPELHOr APYWITBA Y
MpaBHOj TEOpWju O3HAYEHWM CY Kao COJIOMOHCKM, Yy cMucny fa Ypesba fonywirta
MOryhHOCT MpeMellTaja cefuLITa MpUBPeLHOr ApywTBa 6e3 obaBese nmkBugauuje y
[pXXaBu M3 KOje npemeLuTa ceauiuTe, a Aa npy TOMe Kao MepojaBHO ogpehyje npaso
[p>aBe y K0joj Ce Hana3n perncTpoBaHO CeAuTe APYLUTBA, KOje mopa 6uTu y KUCTOj
[p>KaBW y KOjoj Ce Hanasu HeroBo CTBapHO CefuLUTe, U3 Yera Criefm 3aK/byyak [ja 0BakBo
pelLere NPe/CcTaBs/ba MeLlaBuHy Teopuje CTBAapHOT CeANLLITa U Teopuje OCHNBara.**

3 HepaBHOr npefsiora m3meHe Ypenbe o CrarTyTy eBpOMCKOr MPUBATHOT
npuepegHor apywTea®®, BugM ce TewAeHuMja 3akoHogasua EY pga y 67ukoj
6yayhHOCTM HanmycT CTaB [a je eBPOMNCKO MPVBPeHO APYLITBO Yy 06aBe3n fa uma u
PErMcTpoBaHO W CTBApHO CeAWLUTE Y WUCTOj APXKaBu YnaHuuW. Havme, 0Baj npesnor y
unaHy 35 npezsuha M MOryhHOCT mpemeluTaja perMcTpoBaHOr ceAuwiTa Apywitea 6e3

NCTOBPEMEHOI I'I[)EMELIJTaja CTBapHOr ceguiLliTa n 6e3 J'II/IKBI/I,CI,aLI,I/Ije Yy MaTI/I‘-IHOj ApP>XaBn "

804 Ibid., unaH 8.
8% 3. Borg-Barthet (2012), cTp. 96.
806 Council Regulation on the Statute for a European Private Company, COM/2008/396/final, 26. jyH 2008.
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ryuTka npaBHOr Cy6jeKTuBWTETa, al y3 NpoMeHy MepogasHor npasa.’’’ Mpegnor
Ypepnbe y unaHy 7 yak Aaje Npaso APYLUTBY fa CBOje CTBApHO CeAuLLTe 0f MoYeTka nva

y APYrOj APXKaBy YNaHNLM, UaKo je PerrcTpoBaHO Y NPBOj ApXasi YnaHuL, 280

4.2. /lupekmuea o npeKozpaHudHOM CRajarmy HPUEPEeOHUX OPYUIMAea ca 0ZPaAHUYEeHOM
002060pHouthy

Og noyeTka nocTojaa EE3 na pockopa, npekorpaHnyHa cnajara U3Mehy nsa
npuBpefHa [pywiTBa ca Teputopuje ApXaBa YfiaHuua Hucy 6una moryha. OppeheHe
[p>xase nmMarne cy 6ojasaH fa he TakBo crnajawe 6UTK KopuwheHo 3a 3/10ynoTpeby npasa
Kako 61 ce McxofoBana MpPYMeHa CTPaHOr Npasa Koje npy)ka Mara npasa 3anoc/eHnmMa
Ha ydvewhe y ynpasbarwy MPUBPESHUM [JPYLITBOM. Takohe, ApXKaBe u4faHuue cy
cTpaxoBasie fa he npekorpaHMYHUM CcrajarbemM MNPUBPELHUX [ApYyLiTaBa HUX0Ba
HalMoHa/IHa MPUBPeLHa ApYLUTBA HECTaTW Ca HMX0Be TepuTopuje, ymme he nopecku
MPUHOCK TUX [p>KasBa 6uUTtK marn.” 113 0BMX pasnora npaso EY cse go 2005. Huje
MMafio HWjefaH NpaBHW akT KOjuM 6u OWU0 perynncaHo nuTarwe MNPeKorpaHUyHor
crajarba NpuBpeLHNX ApYyLUTaBa.

MpBM aKT Koju je perynmcao, [JOAylle Ha MOCPedaH HayuuH, nuTarbe
MpeKorpaHNUYHor crajarba NPUBPeAHMX [pyLuTaBa ca Teputopuje YHuje 6una je Beh
nomeHyTa ¥Ypenba o Cratyty eBpornckor npmspesHor apywtsea n3 2001, koja npesasuha
CTBapare EeBPOMNCKOr MPVBPEAHOr [JpYyWITBA CrnajakbeM [Bajy WM BULLE jaBHUX
npuBpeSHVX ApyliTaBa ca OrpaHWYeHOM OfLroBopHowhy W ca TepuTopuja Ap>Kasa
ynaHuua. Ypenba, mefyTum, [103BO/baBa NPEKOTPaHUYHO Cnajarbe caMo Yy cnyyajy Kafa
Cy ApyLwTBa KOja YYecCTBYjy Y Chajawy OpraHvu3oBaHa y (hOpMU jaBHWX ApyLuTaBa ca
orpaHvuyeHoM ofrosopHowhy M 3a MoCneauuy Mory uMmaty camo CTBapawe HOBOTr
npuBpesHOr [pyWTBa — €BPOMCKOr npuepegHor apywrsa. Ctora je 6uno notpebHo
[OHEeTN M MpaBHU aKT KOjuM 6u 610 [03BO/LEHO MPEKOrPaHWYHO Crajarbe U ApYrux
npaBHuX (GopMK MpUBPESHUX ApYLUTaBa, KOje 3a pe3yntar He 6u MMasio CTBaparbe

€BpPOMnCKor npuspeaHoOr ApyLwiTea.

87 Ibid., unaH 35.

808 Ihid., unaH 7.

9 OnwmpHUje o eBpornckom NpuBpeAHOM ApywTBY BuA.: Wolf-Georg Ringe, "The European Company
Statute in the Context of Freedom of Establishment", Journal of Corporate Law Studies, Vol. 7, No. 2,
October 2007; Piero Pasotti, Stefano Lombardo, "The 'Societas Europaea A Network Economics
Approach", ECGI - Law Working Paper No. 19/2004.

10 £ Jenné, M. Wyckaert, ctp. 15.
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3 Tux pasnora, 15 geuem6pa 2005. ctynuna je Ha cHary [leceta AMpeKTuBa o

MNpeKorpaHnyHNM cnajaruma.®

HbeHa ocHoBHa Hayena cy cnegeha:

— [Jleceta AMpeKTUBa MpUMeRYje Ce Ha MPEeKorpaHnyHa cnajawa MpuBpesHNX
[pyliTaBa ca OrpaHvM4yeHOM OAroBOPHOLUNY Koja Cy OCHOBaHa y CKfafy ca npasuma
[pXXaBa 4faHuua M 4yvja Ce pPerucTpoBaHa CeauLUTa, LeHTpaiHe yrnpase UM MecTa
npeTeXxXHor obae/barwa AenaTHOCTU Hanase y EY, nog ycnoBoMm fa ce Ha Hajmarbe [Ba
npuBpefHa [pyWTBa Koja YYecTBYjy Y MPeKorpaHMYyHOM Crajawy NpuMenyjy npasa
PasINUUTUX Ap>KaBa Y/aHnLa;

— [upekTrBa [03BO/baBa MPEKOrpaHUYHO Crajawe camMo M3Mehy OHWUX opmu
npuBpeSHNX OpyliTaBa KOjuMa je [03BO/bEHO Crajawe M M0 HauMOHaIHUM MpasuvMa
[p>KaBa M3 KOjux MoTuyy, U TO Tako Aa je CBaKOM Of, YYeCHUKa Yy crajawy [03BO/LEHO
criajarbe Mo HeroBoM HauVoOHa/IHOM Mpasy;

[vipekTnBa nponucyje cneunuyaH nocTynak y Besu ca ydewhem 3anocieHnx y
npuBpeLHOM APYLUTBY KOje HacTaje WaM HacTaB/ba fa MOCTOjU HAakOH CnpoBefeHOr
MpeKorpaHUYHor cnajawa. Havme, Ha nuTawe ydewha 3amnocfieHux Yy Yynpas/bakwy
npuBpeSHVYM [pPYLITBOM, KOje HacTaje WM HacTas/ba fa noctoju, OupekTvBa Hasaxe
MPUMEHY HaLMOHAHUX NPaBHUX NpaBuia U TO OHe APXKaBe YNaHULEe Y KOjoj Ce Haniasu
[pYLUTBO HacTaNo crajarkbem, Tj. Y KOjoj Ce Hanasn LpYLITBO KOje HacTaB/ba Aa nocToju
rocne crajama.

OHO wWTO je nocebHO 3Ha4ajHO 3a TeMy OBOra pafa jecte 710 WTO [eceta
OMpeKTMBa yorTe He obpaha Naxmwy Ha NuTare NPUNagHoCTU NPUBPELHNX LpYLUTAaBA,
OAHOCHO Ha CyK0b n3mely Teopuje OCHMBarba U TeOpUje CTBAPHOT cefuwlTa. To uyau jep
MPeKorpaHNYHO crajawe NPUBPELHUX ApyliTasa Mo AeuHWLMiM nofpasymesa fa cy
yAEeNHUYapu y ApywTBy u3abpann nprMeHy npasa OHe ApXKaBe Yy KOjoj ce Hanasui
[PYLITBO KOje HacCTaje WM HacTas/ba [a MOCTOjM HakOH crajarwa, 6e3 o63umpa rge ce
Hasla3n CTBApHO CceauwiTe TOr ApywTtea. TO caMO MOKasyje Aa je Yy MOCTynKy
MpeKorpaHNYHoOr crajarwa NPUBPELHUX APYLUTaBa MECTO rfe Ce Hanase CTBapHa ceaumLiTa
JpyLiTaBa Koja y npekorpaHu4yHOM crajarwy Y4ecTBYjy, Kao 1 ApYLUTBa KOje HacTaje nunu
HacTaB/ba Aa NOCTOjN HAKOH Cnajarba, NPesieBaHTHO.

[vipekTnBa 0 MpekorpaHM4HOM crajarby NPUBPeAHMX ApYLUTaBa ca OrpaHUYeHoM

ofrosopHowhy u3 2005, nocpegHo omoryhaBa MpWBPELHOM APYLWITBY Aa NyTem

811 Directive 2005/56/EC of the European Parliament and of the Council on cross-border mergers of limited
liability companies, OJ L 310/1 of 26 October 2005.
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MPeKorpaHNUYHOr crajaka W3BpWM W MPEKOrpaHUYHW MPEMEeLTaj PerncTpoBaHor
ceguwTa. HakoH cnajarba, Ha NpuBpesHO ApYLITBO he ce MPUMEHUTU NPaBo OHe [p)Kase
Yy KOjoj Ce Hanasy¥ perucTtpoBaHO CefullTe MPWBPeLHOr [pyLTBa KOje je HacTtaso
crnajakbem. Vivajyhu y Buay ofpenbe oBe AMPeKTUBE, Kao U rope nomeHyte Ypeabe o
CratyTy eBpOMNCKOr NpPUBPEeLHOr APYLUTBA, MOXE Ce 3aK/by4yuTWU [a CeKyHAapHO Npaso
EY HayenHo [03BO/baBa MPEKOrPaHWYHM MpPeMeLlTaj pPerucTpoBaHor ceauLuTa
npuBpesHOr [pywTBa, AOA4YLIe Ha jefaH MOCPeAaH HayuH, U3 pas/ora LTO MO/be

npuMeHe y 06a HaBefjeHa akTa He 06yXBaTa HEMoCPeHO 1 TO NUTarbe.*'?

4.3. Haupm cmamyma eéponcKkoz npueamnoz npuspeoHoz opyumea

Y jyHy 2008. Komucuja je n3awuna y jaBHoCT ca UAejoM AOHOLLEeHa Nponuca Koju
6u perynmcao Mana n cpegra npegyseha n Koju 6u nmao Hasms Perynatunea o CtaryTy
eBPONCKOr NPUBATHOT NPUBPEAHOT APYLLTBA (Societas Privata Europaea).®™ HakoH WwTo
Ce HEeKO/IMKO rofiMHa o wemy nperosapaso, CaseT je y Majy 2011. nocTurao 4orosop o
TekcTy npegnora Tora akTa.”** OBaj npegnor, y cBOM cafjalukbem 061Ky, npeasrha Ao
cafa HajnmbepanHuju npucTyn y cepn MehyHapoAHOTr MPYBATHOT Mpasa 3a MpuBpeaHa
JpywTBa, W3 pasfora wWTo HajBehu 6poj nuTawa O0CTaB/ba Ha CNobOLHY BO/bY
OCHMBavMMa.

OBo je npBKM NyT fa Ce ayTOHOMWja BO/bE Y MpaBy NpPUBpPeAHMX Apywitasa EY
MOMWHbE Ha Tako EKCNIMUMTAH HauuH, Yemy y MpuIor rosopu v npeambéyna 0BOT

npegsiora y Kojoj ce UCTuye:

,Kaxo ou ce npedysehuma omoeyhuno Oa uckopucme ce npeOHOCMU
VHYmMpauirbee MpiuCUma, e8poncKko NpUBAmHoO NpPUBPeoHo OpYuwmeo uma
MoeyhHocm Oa ce0je pe2ucmposaHo ceouuime U CMEAPHO ceouuime uma y

PASTUMUTIUM OPIHCABAMA YLAHUYAMA, KAO U 04 C80je PecUuCmposano ceduuime

%12 OnwwmpHuje o oBoj Temu BYA. joLu: Matthias Pannier, "The EU Cross Border Merger Directive - A New
Dimension for Employee Participation and Company Restructuring”, European Business Organization
Law Review 1424, 2005;Thomas Papadopoulos, "EU Regulatory Approaches to Cross-Border Mergers:
Exercising the Right of Establishment", European Law Review, No. 1, 2011; Mathias Siems, "The
European Directive on Cross-Border Merghers: An International Model?", Columbia Journal of European
Law 167, 2005.

813 Commission "Think Small First": A "Small Business Act" for Europe”, COM (2008) 394, 19. jyH 2008.
614 ). Borg-Barthet (2012), ctp. 99.

205



Cunuwa Hosxosuh Jloxmopcka oucepmayuja

npemewima u3 jeoue y opyey opacasy uiaHuyy, ca uiu Oe3 npemeumarsa u c8oe

«615
cmeapHoe ceouwma.

MehyTrM, oBa npeambyna je y meflyBpeMeHy n3MereHa Tako [1a TPeHYTHO r/1acu:
»,Kako 6u ce npegysehuma omoryhuno pa WCKOPWUCTe CBE MPeLHOCTM YHYTpaLLHber
TPXWLWTA, €BPONCKO MPWBATHO NPWBPELHO APYLITBO MMa MOryhHOCT fa CBOje
PErNCTPOBaHO CeAuLLTe MPEMeCTV W3 jefHe Apxase umanuue y apyry.“®*® Mo osom
npegsiory, cefuiiTe ApywiTea ce yTBphyje y CKfagy ca MepofaBHWM HalMOHATHUM
npasoMm. HaBefeHa npomeHa y npeambynnm npoucTekna je W3 Hecnarawa YHyTap
Komucnje EY okO nutawa HauMHa yTBphMBarba CefuliTa eBpOrcKor MpuBaTHOT
npuepeaHor apywTea.®!’

HaupT oBOr akrta je TeK HeflaBHO Yrnefao CBET/IOCT JaHa, Tako Aa He 6w 6uno
0YeKVBaHO Aa byfe YCBOjeH Y hopMu perynatviBe y KpaTkoM PoOKy, noce6Ho umajyhu y

BU/Y OCET/LUBOCT MaTepuje Kojy perynniue.®'®

4.4. Haupm Yempnaecme oupexmuee 0 HPEKOZPAHUYHOM NpEeMeUimajy ceoumima
npuepeoHoz opyuimea

3akoHopaBal, EY [0 faHalumber faHa Huje JOHeo akT Kojum 61 HenocpegHo 61no
perynncaHo nuTake MpekorpaHUYHOr npemMeLUTaja cefuiiTa NpUBPELHOr ApywTBa. Y
MpoLUoCTy je, MefyTM, 610 BULLE MOKyLUIaja Aa ce NpeAMeTHO nuTawe ypeau. MNpsu
04 TUX MOKywaja yynHuna je pesusopcka kyha ,,KIMMI* (KPMG), TO jeCT tbeH
EBponcku nocnosHu ueHTap y bpuceny. ,KIMMI* je 1993. Hanpasuna Ctyaujy o
npemMeLUTajy rf1aBHOr CeAuliTa MPWBPELHOr APYLITBa W3 jeflHe [pXase ufaHuue y
apyry.®® Y Cryamjn, ,,KMMI“ je nctrakana ga 6v 61uno BakHO oMOryhuTH NPUBPESHOM
JPYLWTBY Aa NPeMecTu CBOje CTBAPHO CefMLUTe U3 jefHe Y ApYry ApXaBy unaHuuy 6e3

npeTXoAHe NUKBMAaLMje Y ApXKaBn ncerberba. OBakBY MOTYNHOCT je AoBena y Besy ca

815 Council Draft Regulation on the Statute for a European private company, 2008/0130 (CNS), 13.
HoBemb6ap 2008, peuuTtan 3, NPeBOJ, ayTopa Ca eHrECKOr je3uKa.

818 1pid., recital 4.

617 ). Borg-Barthet (2012), ctp. 99.

618 OnwmMpHMje 0 eBPOMNCKOM MPMBAaTHOM NpMBPeAHOM ApyliTBy BUA.: Robert R. Drury, "The European
Private Company", FEuropean Business Organization Law Review 125, 2008; Arkadiusz Radwan,
"European Private Company and the Regulatory Landscape in the EU - An Introductory Note", European
Business Law Review 769, 2007.

819 Study on Transfer of head office of a company from one Member State to another, Office for Official
Publications of the European Communities, Luxembourg, 1993., Attp://bookshop.europa.eu/el/study-on-
transfer-of-the-head-office-of-a-company-from-one-member-state-to-another-pbC17993017/downloads/
CI1-79-93-017-EN-C/C17993017ENC _001.pdf; 25. jaHyap 2015.
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cnobofom HacTawMBara rapaHtosaHom YOEE3. Y Cryaujy cy yk/bydeHa [Ba
npegsiora, Of KOjuUX Ce jefjaH 3aCHMBAO Ha TeOpPWjU OCHMBaHA, a ApYrv Ha Teopuju
ctBapHor ceguwra. lpBy npegnor je [03BO/baBa0 MpeMeELLUTaj CTBApHOr CefmLuTa
npmepefHor ApywTBa 6e3 006aBese NPeTXO4He fMKBUAaAUWje LPYLWTBA Yy [LPXKaBU
ncesberba. Taj Mpessior je cagpxao U Mepe Kojuma cy ce WTutuia npasa Tpehux imua,
OAHOCHO cnpeyaBana 3noyrnoTpeba npyv n3G0py MepofaBHOr MpasBa Of CTpaHe
npuBpesHOr ApyLwTBa. [pyru Npeasior, Koju ce 3aCHWBA0 Ha Teopuju CTBapHOT CeauLuTa,
oMoryhasao je MpeKorpaHW4yHW MpeMeLlTaj PerncTpoBaHOr CceavllTa 3ajefHo ca
NCTOBPEMEHVM TNPEMeLUTajeM CTBApHOr cefuliTa, Takohe 6e3 obaBese NpeTxogHe
NMKBUJAUMje LPYLITBA Y ApXKaBu uce/berba. W Taj gpyru npegnor obyxsatao je mepe
3alUTUTE MarbUHCKUX akLMoHapa, nosepusala, 3anoc/iieHnx 1 Spyrux nuua Koja cy y
oapeheHoj Beswn ca npuspefHUM ApylwiTeoM. MNpemaa je CTyauja Kojy je npunpemuna
LKIMMI™ nokywana fa noMupu CynpoTCTaB/beHe Teopuje OCHMBawa W CTBapHOr
ceauLwTa, OHa Mnak Huje npuxsaheHa of, CTpaHe Haa/IeXXHUX opraHa Tagawme EE3. Mo
MULL/bERY MpaBHe Teopuje, Komucuja BepoBaTHO Huje BepoBaia Aa he TakaB [BOjaku
NpUCTYN Koju je CTyAmnja NpeAnoxuna umatu ycnexa y npakcu.®?

Hekonvko roguHa kacHuje, TadyHuje 1997, cama Komucuja je npunpemuna Haupt
OMpeKTMBe Koja OW perynucana nutawe MPeKorpaHUYHOr npemeLlTaja npuBpesHor
apywtsa.’? N y npeambynn HaupTa AMpekTuBe, Kao WTO je To 6uno u y CTyamjn
»KIMMTI™, ncTakHyTO je fa je NpekorpaHUYHM NpemMeLLTaj permcTpoBaHor Un CTBapHor
ceauLTa NPUBPELHOT APYLUTBA BaXKaH 3a Y)XKMBawe Cnobofe HacTamwMBarba. Takohe je
NCTakHYTO Aa omoryhasare NpekorpaHNYHoOr npemMellTaja ceauLuTa ApywiTea Tpeba aa
npatu 1 jefHaKa 3alTuTa uHTepeca Tpehux nuua Koja Mory 6ut yrpo>keHa npomMeHoM
MepofaBHOr npasa Koje he ce MPUMEHUTW Ha MPWBPEAHO [APYLUTBO YKO/IMKO OHO
MpeMecTV CBOje CeauwiTe U3 jefHe Yy APYyry ApXaBy unaHuuy. M3 Tekcta Haupra
OMPEKTVBE MOXeE Ce 3aK/by4uTU [1a HheHa Hamepa Huje 6una fa XxapMOHU3Yje KOIM3NOHE
HOpMe [pXKaBa 4faHuua, Beh ga omoryhu npuspesHUM ApyLUTBUMA [a NPemecTe CBOja
ceauwiTa y Apyre Apxxase ynaHuue 6e3 notpebHe NpeTxoAHe NNKBUAALM]e Y ApXKaBaMa

ncerberba. HaupT je, mehytum, npeasuhao fa y ciyyajy NpekorpaHNUYHor npemeLuTaja

620 C. HY|I Panayi (2009a), cTp. 25.
62 NokymeHT Komucuje 6poj XV/D2/6002/97 o 22. maja 1997. u pmokymeHT Komucuje 6poj
XV/D2/6002/97-EN REV.2 0g 11. jyHa 1997.
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61no perncrTposaHor, 6uU0 CTBAPHOI CeAuvLUTa MPUBPELHOT APYLITBA, YBEK [0Ma3v A0
NMpoMeHe MepoZaBHOr npasa Koje he ce Ha TO APYLUTBO MPUMEHUTH.

HaupT avpektuBe npeasuhao je ofpeheHW MOCTynak Koju je mMopao fa ce
CrpoBefie Kako 6u npekorpaHNYHW MpemMeLlTaj CeAuLTa NPOU3BOAMO MPaBHO [ejCTBO.
Hajripe je opraH ynpassbarba NpUBpPeLHNM APYLUTBOM MMao 06aBe3y Aa cauyvHW npessior

3a MpeMelLLTaj CeuLLTa, Te Aa Taj npeanor o6jasu.?

Y3 Taj npes/or, opraH ynpas/barba
OpywTBOM Tpebano je fa CauyMHU WM MUCaHU W3BeWTaj Y KOM 6u ce objacHUIN ©
onpasfaM MpaBHW U €KOHOMCKM acrneKTW MPeKorpaHNYHOr npemMellTaja ceauiita u
Ha3Hauuse nocneaunLe Koje Takas NpemMeLLTaj Mpov3BOAM MO YlaHOBe APYLUTBA U HErose
sanocnene.’”® Taj u3BelLTaj Jaje ce Ha yBIA, CBUM YNaHOBMMA KOHKPETHOT MpUBPEAHOT
[PYLLTBA, NOBEPMOLMMA 1 3aCTYMHULIMA 3an0CneHnX y ApywTey.® KoHauHa ogiyka o
MpeKorpaHNYHOM MpemMeLLTajy ceguLLTa MOXe ce JOHeTM camo ABOTPehMHCKOM BEAMHOM
rnacosa MPUCYTHWX Ha CKYMNWTWHW [PYLUTBA, OCMM YKONMKO MEpOAaBHO MpaBo 3a
NpUBPeSHO APYLUTBO 3axXTeBa KBa/M(PMKOBaHWN]y BEMHY UM YKONMKO ApXasa YiaHuua
[,03B0/baBa NPOCTY BeNVHY. Y CBaKOM Cny4ajy, Of/1yKa Ce He MOXE JOHETM Mpe UCTeka
nepuoja Of fBa Mecela Mo4YeB 0f faHa o6jaBmuBara npegiora.®” Haupt ose
OMPeKTVBE cagpXao je v ofpenbe O 3alTUTM MambWHCKMX YAeNHUYapa Koju Hucy
carflaCHM ca MPEeKOrpaHUYHWM MpemeluTajeM ceauwTa ApywTea.’?® LWTo ce Tuue
nosepuala ApywTea ¥ HoCUnaua Apyrux npasa y OLHOCY Ha APYLUTBO, OHU CY MpemMa
HaupTy AvpekTuBe MOrnv fa Tpaxe Of ApywTBa oarosapajyhe cpeactso 06e36eferba
KaKo MPeKOrpaHMyYHN MpemeLlTaj CeauiuTa ApYLITBa He 61 Yrposvo HixoBa npasa.’?’
HajsHauajHunje cpencTso 3awTuTe Tpehux nuua Koje je HaupTt nponucreao 6uno je 1o
WTO TNPUBPELAHOM [JpywTBY Huje 6MO OMOryheH npemewuTaj CTBapHOI HUTK
PErMcTpoBaHOr CefullTa Yy ApYry [Ap>KaBy YfiaHuuy, YKO/IMKO je MpOTMB TOr APYLUTBA
MOKpeHyT 6UI0 Kakas MOCTyMaK CTeyaja, MMKBUAaLMje unu 3abpade nnaharwa.®?® Mo
HaupTy AvpekTvBe, OKOHYaHe CBMX rope HasefeHUX 06aBe3a Mopao je, mpe camor
MOMeHTa MpeKorpaHWYHOr npemeLLUTaja CeauLuTa, Aa NoTBPAM HALMNEXHW OpraH Jpxase

YnaHuLe Y Kojoj NpuBPeLHO APYLWITBO MMa CBOje PErmcTpoBaHO WM CTBAPHO CeaumLuTe

822 1bid., un. 4.

623 Ibid., un. 5 cT. 1.
824 Ibid., un. 5 cT. 2.
825 Ipid., un. 6.

828 1bid., un. 7.

827 Ibid., un. 8.

528 1pid., un. 13.
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npe MOMeHTa NMpemMeLUTaja, U TO U3JaBareM CrelujasHe nucaHe NOTBpAe O TOME Aa Cy
CBU YC/OBM 3a MpemeLlTaj ceauiuTa ucryreHn.®” HaupT avpexTuse je nak ocTasuo
MOryhHOCT [pXaBu ufaHWUM Yy KOjy MNPUBPeAHO [ApYLUTBO MpemeLlta CBoOje
PErMcTpoBaHO ceauLITe fa 046uje perncTpaumjy Taksor npemeLuTaja, YKomKo pyLiTBO
MCTOBPEMEHO He MPEMECTM 1 CBOje CTBApHO CeauLLTe Y ApXaBy ycerbera. >

Wako je HaupT AgupekTuBe cafp>kao L06pYy Mosa3Hy OCHOBY 3a perynucare
nUTaka MpekorpaHUYHe NPOMeHe ceauLITa NPUBPESHOT APYLITBA, OH HMKaZa Huje 610
npeToyeH y (POpMY 3BaHNUYHOT Mpeasiora Koju 6u kacHuje 610 1 ycBOjeH. Mo MULLbELY
npaBHe Teopuje, OBO Ce HMje Lecuno W3 pasfiora LITO je HU3 mpobnema n3 Matepuje
MpeKorpaHuyHe NPOMeHe CeauLiTa MpPUBPefHOr ApYyLITBa ocTao y HaupTy aupekTvise
HepeLleH, a ogpeheHa peLlerba NOMeHyTa y HeMY HUCY 6uia LOBO/LHO jacHO 0bpaheHa.
Kao npBo, uctnue ce ga getuHvumje nate y HaupTty AvpekTvBe HUCY 6une LOBO/bHO
jacHe.®®" Tako ce Mo MOjMOM CTBapHOr CeAuLLTa NOAPa3yMEBA0 MECTO Yy KojeM je
[pYLUTBO PerncTpoBaHO M Yy KOjeM My Ce Hafa3n LeHTpanHa ynpasa. Haupt, mefytum,
He Je(MHMLLIE LITa Ce MMa CMaTpaTy LLeHTPa/IHOM YNpaBOM HEKOr NMPYBPeAHOT APYLUTBA.
Takohe, npobieMaTVyHO je 6UN0 Y peLlere Aa CBakM MpeMeLlTaj ceauLlTa ApYLUTBa 13
jenHe op>kase ynaHuUUe y Apyry yBeK v 06aBe3HO NpaTu 1 MpoMeHa MepoAaBHOr npasa
KOje ce NpuMerYyje Ha NpYBPeAHO APYLITBO. Y Be3n ca TMM, buna je n obasesa ApyLUTsa
[ia ce npepeructpyje y ApXasn 4naHULM Y KOjy NpemeLuTa CBoje cefuiuTe. LLTaBuLue,
Haupt gupektvee npefsuhao je Aa A0 MPOMEHE MepoaBHOr npasa 3a MpUBPeaHO
[OPYWTBO W CNeAcTBEHe M3MeHe OCHMBAYKOr akTta Apywrsa Hehe fohu [OK roj ce
[pYLITBO He NpeperucTpyje y ApXasu Yy KOjy npemeLuTa cBoje ceguiwute. lNMpomnsnasu,
Jakne, fa je HaupT OMpeKTMBe, YMECTO fa OTK/IOHW MNpenpeke y NpekorpaHnyHoM
KpeTawy NPVBPeAHUX [pyLITaBa, Yy CTBAapM HAMETHYO ApXKaBama uY/iaHuuama Koje ce
BOAe TEOpMjOM OCHMBara 006aBe3y Aa MpuBpesHVM [APYLITBMMA KOoja y Te ApXKase
npemMeLUTajy CBOja ceauLITa CTBapajy A0faTHA orpaHuyerba 1 06aBe3e Kako 61 dKerbeHn
npeMellTaj ceauwTa mMmao npaso fejctBo. OBakBO HameTare [0faTHMX 06aBesa
nocebHO je ancypfHO uMMajyhu y BUAY UYUeHWUULY fAa, Yy Cny4vajy Kaga npuBpesHo
[pYLUTBO NpeMeLLTa CBOje CTBAPHO CeAuLUTE U3 jeflHe Y APYrY Ap>KaBYy Y/aHuLy Koje 06e

npuxBeaTajy Teopujy OCHMBatba, TO Hehe JOBECTU 0 NPOMEHe MEPOAAaBHOT Npasa, HUTK

2 Ipid., un. 9 n 10.
8% rpid., un. 11 cT. 2.
831 C. HJI Panayi (2009a), cTp. 28.
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he [Lp>aBa yce/berba HamMeTaTu NpUBpPesHOM ApYLITBY 06aBe3y npeperucrpaumje Ha
Teputopnju Te [Apxase. Takohe, HW [p)aBa uce/bewa Hehe 3axTeBaTM 0f TOr
npuBpesHOr APYLWTBa Aa Ce NMKBUAMPA NPe MOMEHTa MpemellTaja ceguwiTa y Apyry
OpXaBy uynaHuuy. lNpumeHoM [vpekTuBe, MehyTum, cBe 0BO Hehe 6UTU cnydvaj, na
caMum TUM ucnaga Aa NpuBpeLHO APYLUTBO KOje MpemeLuTa CBOje CTBApHO CeaumLuTe 13
jefHe Op>aBe Koja ce BOAM TeOPUjOM OCHMBAHA Y APYry LpPXKaBy Koja ce BOAW UCTOM
TeopujoM, yXKunea 60/by MpaBHY 3aLUTUTY MO HaLWOHA/IHOM MpaBy TUX APXKasa, Hero LUTo
6u je yxnBano no HaupTty AnpekTuse.

Mpobnem Koju ce Takohe jaB/bao y HaupTy AMpeKTvBe OLHOCMO Ce Ha [aBarbe
MOryhHOCTU [p>KaBy YiaHUUM Y KOjy NPUBPeHO APYLITBO MPEeMeLUTa CBOje CefuLlTe aa
04buje Takas MpemMeLUTaj YKOMMKO Ce CTBApPHO CeAuLITe TOr ApYLUTBA HE Hasasn y Toj
Jp>XaBu ynaHuun. To 3HauM fa, no HaupTy AMpekTvBe, NMPUBPELHOM [PYLUTBY MOXe
61T of6VjeH MpemMeLLTaj PercTPOBaHOr CefuLLITa Y APYTY APXaBY YaHULY YKOIMKO Y
Ty [pXaBy He NPemMecTy M CBOje CTBApHO ceauwiTte. M3 Tora npousnasv fa Haupt
[OMpeKTMBe 0CTaB/ba MOryhHOCT ApXaBama Y/iaHuLama fa npyYMeHe 1 Teopujy CTBapHor
ceauiTa YKONMKO TO >kene. MehyTum, nocTae/ba ce nuTake wWwTa he ce Aorogutu
YKO/IMKO [p>KaBa YCe/bewa He WCKOPWUCTU CBOje [AMCKPeuMOoHO npasBo U3 Haupta
OMPeKTVBE U [03BONV MPUBPEAHOM [PYLUTBY fa Ha HeHy TEPUTOPUjy MpPeMecTy camo
CBOje pPerncTpoBaHO CefuLUTe, a Ca Apyre CTpaHe [py)kaBa UCe/bera, Y Kojoj he octatu
CTBapHO CeAuLUTe APYLITBA, HE [03BO/IN OBaKaB MPeMeLUTaj CeauLuTa U3 pas/ora LUTo
OHa npuxsata Teopujy cteapHor ceauwra. C TMM Yy Be3W, Kao /IOTMYHO Hamehe ce
nuTawe 300r uyera HaupT AMPEKTMBE HUje [a0 AWCKPELMOHY MOryhHOCT Apxasu
ncesberba fa 3axreBa Of MPMBPELHOr APYLITBA [a Ha HEHOj Teputopuju 3a4pXu u
PErMcTpoBaHO ¥ CTBApPHO CeaMLITE Kako 61 13berno NMKeugaumjy, Tj. 360r yera ce camo
[p>KaBu ycerbera faje MOryhHOCT fja KOpMCTUM CBE acrnekTe Teopuje CTBAPHOT CeuLUTa.

Hoeembpa 2002. T3B. Bucoka rpyna cTpydraka npasa MpuBPEeLHUX ApyLiTaBa
cauMHunia je V3BewwTaj 0O CaBpeMeHOM 3aKOHOAABHOM OKBUPY 3a MpaBO NPUBPELHUX
[pywTasa y EBponu, No3HaTuju noj HasvBoM ,,BuHTepos usselwTaj”.®* Osaj nsseluTaj
HaBO/W HEKO/IMKO OCHOBHWX Hayesna Koja 61 Tpebasio MpUMEHNTU Y Cy4yajy npemeLuTtaja

ceauluTa NpuBpeAHOr ApywTBa. Mo MPBOM Hauyeny, ApXkaBe unaHule EY He cmejy

832 Report of the High Level Group of Company Law Experts on a Modern Regulatory for Company Law
in Europe, 4 November 2002, Brussels, http://ec.europa.eu/internal_market/company/doc/modern/
report_en.pdf, 25. jaHyap 2015.
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NMpUMeNBaTU OHY Bep3unjy Teopuje CTBapHOr CcefuliTa Koja ayTomatcku onbuja
npu3sHarbe NPUBPELHOT APYLUTBA YMje Ce CTBAPHO CeAMLLUTE Halasun y pasiMumnToj ApxKasu
y O[HOCY Ha [pXaBy OCHMBawa TOr Apywtsa. [MpemMa ApyroM Hayesny, MpemMeLuTaj
CTBapHOI CeAuITa U3 jefHe [pXaBe unaHuue y Apyry, Y cnyyajy Kafa obe [pkase
npuxsarajy Teopujy OCHMBaba, cMaTpa Ce HajjeflHOCTaBHMjOM cuTyauunjom. Hamme, Ha
npuBpesHO APYLWTBO MOC/e MpemMellTaja CeauLlTa HacTas/ba Ce NPUMeHMBATK NPaBo
[p>KaBe OCHMBaHa, a HU [pXaBa UCeberwa HUTK [p)KaBa YCerbewa Hemajy UHTepec Aa
cripeye Taj npemewtaj. Tpehe Hayeno y ,,.BuHTepoBom u3BewwTajy* npeasuha ga je, y
Cnyyajy npemellTaja CTBapHOr CefMluTa ApPYyWTBA Y ApXaBy Koja ce BOAWM TEOpWjoM
CTBapHOI CeAuLUTa, TOj APXKaBW [03BO/LEHO [a [LOHOCM Mepe Kojuma 6u cnpeuywna
NMPUMeHyY Mnpasa [ApXKaBe OCHMBarba TOr [PYLITBA, &M NOJL YCNOBOM [a Cy Te Mepe
[OHeTe camMO Kako 6 3alTuTuie NerMTMMaH OMNWTW  WHTEpPec, fa Hucy
HENpoMopLVOHasIHe, Aia He 3aXTeBajy BYLLe Hero LwTo je moTpebHo 1 ogrosapajyhe fa ou
Ce 3aluTUTWUAN WHTEPEeCcH 3auMHTEPecOBaHUX CTpaHa, Aa HUCY [AUCKPUMWHATOPHE Y
nopehewy ca NpaBHUM MpasuMMa Koja ce NMpuMerbyjy Ha gomMaha npuBpesHa ApYLUTBa,
Te [a CY [0BO/bHO TPaHCMapeHTHe Kako He OW cnpeuwnsie yxuBawe (yHLaMeHTa/He
cnoboge HacTarbuBara. 1o YeTBPTOM Haueny u3 ,,BuHTepoBor m3BewlTaja®, NpemMeLUTaj
CTBapHOI CeAulUTa M3 [p)KaBe Koja Mpuxsata TEOpWjy CTBapHOr CeamLiTa MOXE ce
cMaTpaTy nokyllajem msberasarba MpUMeHe Mpasa Te ApXKase, C TUM [a OWUI0 Kakee
CaHKUMje KOje Ta [pXKaBa >Ke/in Ja CrpoBefe MpemMa APYLITBY KOje NMpemeLuta CBoje
CTBapHO cefuLLTe Mopajy 6UTH y cknafy ca TpehuM Hayenom. Hajsag, no neTom Haveny,
Tpehe gpxxase 6v Tpebano Aa NPMMeHe NPaBo ApXKaBe OCHUBaHa NPUBPELHOT APYLLTBA,
y3 PUMeHyY MHCTUTYTa y3Bpahatba 1 NpeynyhuBara kada je To Moryhe.®® 13 HasegeHor
Ce jacHO BMAW fa Cy Hayena u3 ,,BuHTEpoBOr M3BeLLTaja™ cacBUM Y NIMHUJU Ca CTaBOM
Cyna EY nsHeTum y rope HaBefeHVM npecynama.

Bucoka rpyma ekcrnepara 3a MpaBo MPUBPELHUX [pyLUTaBa 3axTeBala je Of
Komucmnje fa, y CBeTny MOLepHuU3auuje npasa MpuBpefHUX ApywTasa EY, npetoun
HaBefleHe npeanore w3 ,,BMHTEpoBOr mM3BelwwTaja” y 3BaHWYaH npegsor. HakoH oBora,
nnaH Komucuje 6uo je pga Haupt avpektvee 6yae ycBojeH Yy opmu YeTpHaecte
OMpeKTVBE O NMPUBPELHOM MpaBy. YCBajawe npepnora YetpHaecte AupekTnse Tpebaso
je fa 6yne Ha fHeBHOM pepy Komucuje y Toky 2005. roguvHe. Mehytm, nako je Ha

HUBOY EY pacna nofpluka nnaHy AoHollera YeTpHaecTe avpekTmBe, Komucuja je y

83 £, Jenné, M. Wyckaert, ctp. 9 1 10.
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TOoKy 2007. 3BaHMYHO caonwTtuia Aa HaupTt gupekTvee Hehe npepacTyi y 3BaHWYaH
npeasior, U3 pasnora LWTo cy 6use HejacCHe EKOHOMCKE NPeAHOCTU AVPEKTUBE, K0 1 HeH
HayenHW yTnuaj Ha NpvBpeaHe OfHOCe Y YHUMjU. Mako je Takas cTaB Komucuje Hauwao
Ha HeBepuLy ¥ HepasymeBarbe, cMaTpaMo fa je Komucuja nnak ucnpasHo moctynuna
nMajyhn y Buay cse MaHe HaupTa AvpekTuBe Koje CMO rope Hasenn. Moxe ce yak
npeTnocTaeuTy fa Komucuja Huje Havlina Ha JOBO/bHY MOMUTUYKY MOAPLUKY ApXKasa
ynaHMLA 3a ycBajarbe HaBeAeHe AVMPeKTMBE, a U3 pasfora LWITO ApXase YfaHule 1 fabe
He Xene [a Ce OAPeEKHY NMpuMmeHe 6WUN0 Teopuje OCHMBara, 6UNO Teopuje CTBapHOTr
CeauLwTa, y 3aBUCHOCTM Of TOra 3a KOjy Cy Ce Teopujy O MpuUnagHoOCTU NPUBPELHUX
JpywrTaBa ognyuune. Takohe, y csetny npakce Cyma EY y npegmeTHoj ob6nactu,
MOXXEMO MpPeTnocTaBnTy 1 fa je Komucuja y KOHKPETHOM C/iyyajy nocTynuaa onopTyHo,
OAHOCHO fa je xTena fa cadveka ga Cy4 CBOjuUM ofJjlykama MOKpUje CBE acrekrte
npegMeTHe MaTepuje Koju 61 Tek Taga akTom Komucuje 6uin npeToveHu y 3BaHMYaH
npeasior LUPEKTUBE.

JdaHa 21. maja 2003, Komucuja je ycsojuna AKUMOHM MnaH y KOMe cy
aHa/m3mpaHe TPEHYTHa CuUTyauuja W MepcnekTyBa €BPOMNCKOr npasa MNPUBPELHUX
apywrasa.®® Y AkumoHom nnaHy Komucuja je fana HauenHe cMmepHuue 3a 6ygyhu
pa3BOj eBPOMCKOr npasa MpuBpefHuX ApywTasa. Mo muwbewy Komucwuje, cnesehu
KpuUTepMjymn Mopajy 6wuTW MowToBaHM y CBUM OyayhuM akTMBHOCTMMA Ha Mosby
pa3Boja npasa NPMBPEAHMX ApYLUTaBa: MYHO MOLUTOBaHke Hayena npornopLUuoHasIHOCTA 1
cyncuaujapHoctn n3 YOEES; cBe akTMBHOCTM Mopajy 6uUTn (hnekcubuiHe y npuMeHu,
@M 4YBPCTE Yy Hayennma; CBe aKTMBHOCTM Mopajy nomohu 06/MKoBakwy pa3soja
MehyHapofHOr 3akoHoAascTBa. LLITO ce Tuye KOHKpeTHe 06nacT¥ MpeKorpaHuyHoOr
KpeTara MpPUBPELHUX [ApywTasa, AKUMOHW NfaH npefsuha npefcras/bakbe HOBOT
npegsora [ecete [MpeKTMBE Mpasa MPUBPELHUX [pywiTaBa O MPeKorpaHUyHUM
crajalbuma U YeTpHaecTe AWMPeKTMBE MNpasBa MPMBPeAHMX [pyliTaBa O MNPemeLuTajy
ceguwTa ApylTBa U3 jeAHe ApXKase uynaHuue y Apyry. Nopeg Tora, AKUMOHW MnnaH
MHCUCTUPA M Ha nojegHocTaB/bewy [pyre, Tpehe u Llecte aupektuse. CBe o0Be
aKTMBHOCTY npessuheHe AKLVOHMM M/1IaHOM [J0 AaHac Cy CpOBefeHe Y Aeno, 0CUM LUTO

HI/Ije [OOHETa [AUPEKTUBa O MPEKOrpaHNYHOM I'IDEMELIJTajy ceauiTa npuepeaHor

834 Communication to the Council and the European Parliament entitled "Modernising Company Law and
Enhancing Corporate Governance in the European Union - A Plan to Move Forward" (the "Action Plan"),
COM (2003) 284 final, 21. maj. 2003, kttp.//eur-lex. europa.eu/legal-content/EN/TXT/HTML/?uri= CELEX:
52003DC0284&from=EN, 25. jaHyap. 2015.
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[pyLITBa, MAaKo je jaBHa AWCKYCuja O MpPefsiodkeHoj YeTpHaecToj AMPEKTMBM, Koja 6u
perynucana Ty 06nacT, yKasana Ha noTpeby [JOHOLUewa MNpaBHUX akata Koju ou
perynMcann  MNpekorpaHnyHyW  MpemMewTaj CeauwTa Kpo3  MNpuMeHy  cnoboge
HacTarbVBarba.

MojaBom 6pojHMx ognyka Cyma EY u3 o6nactm npekorpaHnyHMX KpeTawa
npuspesHuX apywiTtasa, Komucuja je y Toky 2007. cBe mMarbe buia Bo/bHa a fasbe paau
Ha Npeasiory AMPeKTUBe Koja OM perynucana MpekorpaHWyHU npemMellTaj ceaviita
MNPUBPEAHOT APYIITBA. Y jeiHOM JOKYMeHTY ca Kpaja 2007°%, Komucwja je aHanmsmpana
pas3fMunTe BapujaHTe peLlewa 3a MPo6sieM MNPeKorpaHWYHOr MpemMeLlTaja ceauiiTa
npuBpesHOr pyLTBa U AOLWMA A0 3aK/bydka Aa 6u Tpebano cayekatu ca JOHOLLEHEM
OvpekTMBe u3 Te o06/1acT, Kako OM ce MnpBO carnegaim egektn [upektnee o
npekorpaHUyHUM cnajakbuma ¥ npakca Cyga. Mehytum, ToKoM 2008. EBponcku
napiaMeHT MOHOBO je MOKPEHYO pacnpasy O NUTawy MPEKOrpaHWYHOr MpemeLuTaja
ceauLwTa NPMBPELHMX ApYLUTaBa U C TUM Y Be3u 3aTpaxuo je of Komwucuje fa cBOj CTaB
no TOM NUTawy pPeBMAMpa 1 Aa peLlerbe CropHOr npobnema byne y3eTo y pasMarpare
Kao xuTHO. KomuTeT EBpoOnckor napsameHTa 3a MnpaBHe MOC/M0BEe M3pasuo je
3a0pUHYTOCT [a Ha cajallieM CTerneHy npasa EY 13 oBe 06/1aCTM MOCTOjU HeLOBO/bHA
npaBHa CUTYPHOCT MO MUTawy Aa im he NpekorpaHUYHM MpemMeLuTaj cefuiita BOAUTU
06aBe3HOj /MKBMAAUMM OPYLUTBA Y APXKABU UCe/bera W MpeperncTpaumnju 'y Apxasu
yeerbera.*>® KomnTeT je 1cTakao Ja 61 y TakeuM cuTyaLmjama Ha NpuBpeaHa ApyLITBa
KOja npemeLlTajy cefuliTe Yy LpYry [p>KaBy ufiaHuuy nocne rnpemMeluTaja Tpebano
NMPUMEHNTU MPaBO [pXaBe yce/bewa. KOMUTET je Takohe uctakao fa 6w ampekTusa u3
oBe 06nacTy Tpebasio fa obpatn NocebHy Naxwy Ha npasa yae/HM4Yapa, 3anoc/ieHnx n
nosepunala nNpuvBpesHOr [pYWTBa KOje MpemMellTa CBOje ceavwiTe y ApYry ApXasy
ynaHuuy. OHo WTO je, MefyTum, KOMUTET NponycTvO fa aHanmM3mpa jecte nuTare Kako
PelwmTn CyKoO 3aKkoHa KOju HacTaje 300r UMkeHuUe fa jefaH [e0 ApXKaBa uy/aHuua
npuxsara TeOpPWjy OCHMBaHa LOK APYrU Leo npuxsara Teopujy cTeapHor ceauwta. Ctas
KomuTeTa je fa HayenHo MpvBpeAHUM JpywiTBUMA Tpeba [03BOMMTU MPEKOTPaHUYHU
nMpemMeLLTaj PerucTpoBaHor CeAuLlTa y CBakOM cny4yajy, yume he gohu v Lo npomeHe

MepOo/aBHOI MpaBa Koje Ce MpuMekbyje Ha Ta MpuBpeaHa ApywTBa. KomuteT fambe

835 Commission Staff Working Document - Impact assessment on the Directive on the cross-border transfer
of registered office, SEC (2007) 1707, http://www.europarl.europa.eu/sides/getDoc.do?type=TA&
language=EN&reference=P7-TA-2012-19, 25. jaHyap 2015.

8% Draft Report of the Committee on Legal Affairs of 17 October 2008, 2008/2196 (IN1).
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npegsiake fa je, pagn 3awTuTe npasa Tpehux nuua, Yy MOCTYMKY MpeKorpaHuyHor
npeMellTaja ceguwita nNOTPeO6HO fAa [PYWTBO MPYXW [AeTa/bHE WHGopmauuje o
npemMeLLTajy CBOje LleHTpasiHe yrpase Ui MecTa NpeTexHor 06as/bara AenaTHocTu. 3
0BOra Ce MOXe MoCpefHOo 3aK/byunTn fa KoMuTeT cmartpa fa Ap)Kase YnaHuue 1 farbe
MOry 3axTeBaTy Of NPUBPELHUX APYLUTaBa Ha KOja Ce NpUMerbyje nMpaBo TUX ApXkasa fa
CBOja CTBapHa CeauLLITa NMajy Ha TEPUTOPUJU TUX Lp>Kasa.

WHTepec EY Ha nosby mpekorpaHuW4yHOr Kpetakba MPUBPeAHUX ApyliTaBa Ha
Teputopnju EY noHoso ce nojayao Tokom 2009, Kaga je EBponcku napiameHT yCBOjuO
O4NYKY KojoM je of Komwucuje 3aTpakuo fa Mpepsioku AVMPeKTUBY KojoM he 6uUTu
PerynMcaHo nuTame NpekorpaHUYHOr NpemeLUTaja perncTpoBaHor CefuLITa NPUBPEAHOT

apywea.®’

Y oBoj oanyum EBponcku naprameHT je WCTakao fJa je MuTarmbe
MPeKorpaHNYHOr KpeTawa NMpuBpeLHNX ApYLUTaBa jefHO O HajBaXHWUjUX efieMeHarta 3a
3aBpLUETaK YcrocTaB/barwa jeAVHCTBEHOr TPXULWTa Ha TepuTtopuju EY. Opnyka ce
(hokycupasa caM0 Ha nuTawe MPeKOorpaHNYHOr npemeLlTaja PerMcTpoBaHoOr CceguLLTa
npuBpesHOr [pyLwiTBa, [OK Ce MNUTakeM MNPEKOrpaHWYHOr MNpemeLTaja CTBApHOT
ceguwTa EBpONCckM napnameHT y CBOjOj Of/yUM HMje 6aB1O. EBPONCKM NapniaMeHT je y
O4/yLM UCTaKao Aa 6v AVPeKTUBOM Tpebano npeasuaeTy fa npekorpaHuyHU NpemMeLLTaj
PErMcTpoBaHor cefuLuTa ApYLWTBa He JOBOAU W [0 NMKBMAALM]e TOT APYLUTBA, HATU [0
rybutka npaBHOr KOHTUHyWTeTa W Ccyb6jekTmBuTeTa ApywTtsa. Of Kowmucuje je
3aTpaxeHo fAa HajkacHuje fo 31. mapta 2009. pgoctaBu EBpOMCKOM MapnameHTy
3BaHWMYaH Npeg/ior HaseAeHe AVPEKTUBe, MeEfYTUM TO Ce 40 faHac Huje JO0roguo.
EBponcky napnameHT je 9. jaHyapa 2012. ycBojuo W3BeliTaj ca npernopykama
Komucunjn 3a [oHOLWewe YeTpHaecTe [MPEKTMBE O MPEKOTPaHWYHOM MpeMeLlTajy
ceavwuTa npuepeaHor apywTea.?®® Y WssewrTajy je EBpONCKM napnameHT Hajripe
KOHCTATOBaO [a je MpPeKorpaHW4yHO KpeTarbe MPUBPELHUX [pyluTasa ,,je4HO Of
KPYLMjanHNX enemeHaTa MOTPeGHMX 3a OCTBapere YHyTpalwer TpxuwTta“.t®® Yy

M3BewwTajy je Takohe HaBefeHO fa HernocTojare yjeLHA4eHOCTN HAUVOHATHUX NPaBHUX

87 Motion for a European Parliament Resolution in Report with recommendations to the Commission on
the cross-border transfer of the registered office of a company, 2008/2196 (INI), 29 January 2009 (A6-
0040/2009), http.//www.europarl.europa.eu/sides/getDoc.do?type=REPOR T &reference=A6-2009-0040&
language=ENHtitlel, 25. jaHyap 2015.

838 Report with recommendations to the Commission on a 14th company law directive on the cross-border
transfer of company seats, European Parliament, Committee on Legal Affairs, 2011/2046 (INI), 9 January
2012, http://www.europarl.europa.eu/sides/getDoc.do?type=REPORT &reference=A7-2012-0008&
language=EN, 25. jaHayp 2015.

8% 1bid., cTp. 4.
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npaBuna O NPemeLwTajy M MOCTYMKY 3a MpemMellTaj PerncTpoBaHOr WM CTBapHOT
ceguwwiTa nocrojeher NpuBpesHoOr ApYLUTBA OCHOBAHOT MO MpaBy jefiHe Ap>KaBe YnaHuLe,
npeacras/ba CMETHY 0CTBApPEHY LLeN0BUTOr YHYTpaLUHer TpxKuUwwTa. OHO LITO je HOBO Y
M3BewwTajy jecte KpUTMKA KOjy Mo npBu nNyT EBponcku napnameHT ynyhyje Ha payyH
Cyna EY, jep HaBogu fa Cyp y npeamety Cartesio HUje MPYKMO [0BO/bHA 06jallibera
KOja Ce TUYy MPEeKorpaHUYHOr NpemeLUTaja CeauLlTa NpUBPeHOr APYLUTBA, CYMPOTHO
oyekuBarwmMa Komucuje 13 2007. roguHe. EBpONCKU nNapnameHT Yy Be3un ca 0BUM HaBOAW
[a je Ha 3aKoHOAaBHOj Bnactu, a He Ha Cypy, fa yctaHOBM ofrosapajyhe mepe 3a
OCTBapere Mnpasa NPUBPeAHUX ApYyLUTaBa Ha NPeMeLlTaj HUXOBUX CeAuLlTa, & CXOLHO
ogpenbama YOEY .0 EBponcku napnameHT ce y V3BewwTajy ocBphe 1 Ha 3BaHNYaH CTaB
Komucmnje n3 2007, koja ce Tafa OnNpefennnia 3a HeUnmwere Ha MnaHy perynucarwa
nWTaka MPeKorpaHnyHe NPOMeEHe CceamLuTa MPUBPeSHUX ApyliTaBa. Tako EBporncku
napfaMeHT WcTMye pfa ce TakaB cTaB Komwucuje 4uHW Heoarosapajyhum, jep
MPeKorpaHNUYHO KpeTawe MpPUBPeSHUX [pywTaBa W [Ja/beé Haunasy Ha Besmke
afMUHUCTPATUBHE MPEnpeKe, Kao M Ha BMCOKe Tpolukose. [lopes Tora, EBponcku
napnaMeHT y W3BewwuTajy HaBoan ga ctas Komucuje n3 2007. He MOKpMBA M MUTaHE
nocneguua Koje MpekorpaHW4yHW NpPemeLuTaj cefuiiTa MPUBPeLHOr ApYyLITBa MMa Ha
JpYLUTBEHE U pafHOMpaBHe O4HOCE.

Linb M3BewwuTaja 610 je Taj fa ce U3BPLUM MHCTUTYLMOHA/IM30BaHN NPUTUCAK Ha
Komucunjy kako 61 OHa, Ha OCHOBY u4siaHa 50 ctaB 1 n cTaB 2 Tayka r) YOEY, y
Hajkpahem Moryhem poKy 3BaHW4YHO MOAHeNa Mpeasior AUPeKTUBE O MPEKOrpaHUYyHOM
npemveLUTajy cefuiiTa MPUBPESHUX LpYyLITaBa, a Yy CKnagy ca nperiopykama Koje je
EBponcky napnamMeHT HaBeo y npusory M3sewwTaja. LLITo ce Tnye nosba npumeHe 6yayhe
OMPeKTVBE O NPEKOrpaHMYHOM NpemeLUTajy ceauLuTa NPUBPeAHUX ApYyLUTasa, EBponcku
napnaMeHT je y l3sewiTajy Mpensiokuo Aa Ce OHa MpUMerbyje caMO Ha NpuBpesHa
[pyLiTBa ca OrpaHM4eHoOM OArOBOPHOLWRY y cMucny yniaHa 2 Tauyka 1 [upektuse 6p.
2005/56/EC***. Morbe NpuMeHe 61, MO MULIMLEY EBPONCKOr NapnameHTa, Tpebano Aa
npyxn ofrosapajyhe pellewe npobnema nogene Ha MPEKOrpaHuyHW MNpPemeLuTaj

perncTpoBaHor ceguiLlTa KU NMpekorpaHn4Hn I'IDEMELIJTaj CTBapHOI ceguniiTa npuepeaHoOr

0 Ibid., cTp. 5.
%1 Directive 2005/56/EC of the European Parliament and of the Council on cross-border mergers of limited
liability companies, op. cit.
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apywTBa.*”? Y nornegy npasHux nocneamLa Koje 61 HaCTynue HakoH NPeKorpaHNyHOT

npemMeLlTaja cefuLiTa HeKOr NMPMBPELHOTr APYLWITBA, Y V3BewTajy ce npeafiaxe fa ou
6ypyha gupektmBa Tpebaso fAa [03BOMAM OCHMBayMMa MpUBPeAHUX ApylwiTasa [a
npemMecTe cefMLUTa CBOjUX ApYyLITasa y APYry LpXKaBy ufaHuuy 6e3 rybutka npasHoOr
cybjekTBMTeTa. TakaB npemewTaj, Mehytum, umao 6u 3a nocneguuy o06asesy
KOHBep3uje ApyLITBa Yy NPMBPEAHO APYLUTBO Ha KOje Ce MpUMenyje MpaBo [Apxkase
yce/bera, anv 6e3 obasese fa Ce APYLITBO NMKBUAMPA Y Ap>KaBW ucerberwa. EBponcku
napnaMeHT y V3BeluTajy HapouuTO MCTMYe [a Takas MpeMellTaj He CMe CMYXWUTKU 3a
n3berasare NpaBHUX, APYLUTBEHUX U PUCKaNHUX 06aBe3a. LLITo ce TMye MOMeHTa y KOM
ce cmartpa [a je NpekorpaHnUyHu npemMeLUTaj ceauLlTa n3BpLueH, EBponckn napnameHt
npegsiaxe fa 1o 6yae Ha [jaH pernctpauuje npeMeLLTaja npu HaLNeXXHOM OrpaHy Apxxase
ycembera. Of MOMeHTa peructpauuje y ApXasu yCesbera, Ha LPYLUTBO Ce MpuMerbyje
npaBo Te Apxase. Takohe, mo npenopyuu lMapnameHTa, npemewitaj 6u Tpebaso ca
MOpecKor acriekta fa 6yde HeyTpaniaH, a cxoAHo Aupektven CaseTa 0 3ajefHUYKOM
CUCTeMY OrMope3nBama KOju Ce MpuMeryje Ha cnajarba, rofenie, MPeHoc MMOBUHE U
pa3MeHy akLuuja y Be3u ca npuBpesHUM LPYLITBAMA U3 PasINYMTUX ApXKasa YnaHuua op.
90/434/EEC og 23. jyna 1990. rogune.®3%4

MocTynak npekorpaHWYHOr npemeluTaja ceguwiTa ApywTea Tpebano 6u, no
npenopyuy lMapnameHTa, Aa MoyHe cacTaB/bakeM K3BeLUTaja M MaaHa npemeLuTaja of
CTpaHe opraHa ynpase fgpywTsa. [pe ofnyke opraHa ynpase O W3BELUTAjy W MfaHy
npemMeLUTaja, NOTPeOHO je 0 caMOM MpeMeLLTajy ceaunTa 06aBeCTUTK 3anoc/ieHe MYHO
VNN HUX0BE CUHAMKANHE NPeACTaBHUKE, a Y CKnafy ca ynaHom 4 npektuse EBponckor
napnameHta 1 CaBeTa O YCMOCTaB/batby OfMLUTEr OKBMPA 32 WH(OPMUCAHE WU
KOHCY/TOBawe Ca 3arnocneHnma y Esponckoj 3ajegHuum 6p. 2002/14/EC op 11. mapTa
2002. rognHe®®. Takas u3BelUTaj Ce NOTOM [OCTaB/ba W yaenHuuapuma ApyTea. OH
Mopa Aa CajpXXu [eTasbaH OMuUC U eKOHOMCKY, MpaBHY M APYLITBEHY ONpaBLaHOCT 3a

NPeEKorpaHn4yHy npomMeHy cCegullTa, Kao W o6pa3no>KeH:e HBEHNX nocneguua ro

%42 Report with recommendations to the Commission on a 14th company law directive on the cross-border
transfer of company seats, op. cit., cTp. 7.

2 Ibid..

4 Council Directive 90/434/EEC of 23 July 1990 on the common system of taxation applicable to
mergers, divisions, transfers of assets and exchanges of shares concerning companies of different Member
States, OJ L 225, 20. asryct 1990.

%5 Directive 2002/14/EC of the European Parliament and of the Council of 11 March 2002 establishing a
general framework for informing and consulting employees in the European Community — Joint
declaration of the European Parliament, the Council and the Commission on employee representation, OJ L
80, 23. mapT 2002.
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yAenHuyape, nosepuoLe 1 3aroc/eHe y apywtey. OHM MMajy NpaBo fa aHanusunpajy
13BeLUTaj TOKOM BPEMEHCKOT Meproja Koju, No npenopyuy EBponckor naprameHTa, He
6y Tpebasno fa Oyge AYKM Of TPpUM Meceua HUTK Kpahu Of jefHOr Meceua npe faHa
O4p>KaBara CefiHULIE CKYMLUTUHE APYLITBA HA KOjoj he ce riacaty o npemeluTajy. MNnaH
npemMeLUTaja cefMLUTa NPMBPELHOT ApyLUTBa Tpebano 6u fa caapxku crefehe enemeHTe:
1) npaBHy opmy, NOCMIOBHO VMMe W PErucTpoBaHO CeAWLITE MPUBPELHOr ApyLITBa Y
[PXKaBU YnaHULUM 1Cerbera; 2) NpasHy opMy, NOCMOBHO UME U PErMCTPOBAHO CeauLUTe
NpUBPeSHOr [PYLITBA Y APXKaBU YNaHULUW YCerbera; 3) OCHMBAYKM aKT MPUBPELHOT
JpywiTBa 3a noTtpebe ApylITBA Y ApPXaBM YfaHWULM ycerbera; 4) poKoBe MoTpebHe 3a
cripoBohere npemeLUTaja ceauwiTa; 5) gatym of kora he ce TpaHcakuuje npvBpegHor
[pyLITBa KOje Hamepasa Ja NPemMecTy CBOje CeAWLTe cMaTpaTy NPesy3eTuM Y LpXKasu
UnaHULM Yycerbetba, a Pafu KbUroBOACTBEHUX pasfora; 6) AeTasbHe WMH(opMauuje o
npemMeLUTajy LleHTpa/IHe ynpase Uiy MecTa NpeTeXXHor obas/bara AenaTHOCTH APYLUTBA,;
7) npaBa Koja ce rapaHTyjy yAenHuyapuma, 3anoc/ieHuma v noseproumma SpyLuTea um
MpeasioXkeHe pefieBaHTHe Mepe 1 afpeca Ha KO0joj ce CBe MH(opmMauuje y Be3n ca TUM
Mepama Mory [o6wutun, 6e3 MKakBe HOBYaHe HakHaze; 8) YKO/MKO ce NpUBPeAHUM
[pyWTBOM Yynpas/ba MO OCHOBY Yyewha 3amocfeHuX Yy ynpae/bawy W YKOJIMKO
HaluMOHa/IHO MpaBO [JpXaBe unaHuue Yyce/berwa He npeasuha Takeo ydellhe,
MH(opmaLuje 0 mocTynumma y Kojuma je yrepheHa MoryhHoCT 3a yueluhe 3anocieHmx y
yrpas/bary ApywTeom.®* ssewTaj EBponckor napnamenTa npegniaxe Komucnju v aa
Cce MnaH 3a NpemeLUTaj ceguiiTa 06jaBu y cknagy ca ogpenbdama AupexkTtree EBponckor
napnamenTa 1 Caseta 6p. 2009/101/EC op 16. centem6pa 2009. roguHe.**" %4

MoBoZOM nuWTawa YycBajawa Mpefsora 3a MpemMewlTaj ceauwita ApYLUTBA,
npernopyka je EBponckor napsameHTa fa CKyMwTWHA yaenHuyapa ApywTea ofobpasa
TakaB MpemeLUTaj, C TUM [a M3MEeHe OCHMBAYKOr akta mopajy o6utu poHete BehHOM
rnacosa Y/aHOBa CKYMLWTMHe APYLUTBA KOjY NMPOMMCYyje 3aKOHOAaBCTBO APXKaBe Y/aHuLe
ncerberba. fame ce y M3Bewtajy uctuye ga 6v gpxxkase yunaHuue 6une y o6asesun fa 'y

CBOja 3aKOHOAABCTBa UMMIEMeHTUPajy ofpenbe Kojuma 6u ce obe3beauna oarosapajyha

%% Report with recommendations to the Commission on a 14th company law directive on the cross-border
transfer of company seats, op. cit., cTp. 8.

7 Ibid.

8 Directive 2009/101/EC of the European Parliament and of the Council of 16 September 2009 on
coordination of safeguards which, for the protection of the interests of members and third parties, are
required by Member States of companies within the meaning of the second paragraph of Article 48 of the
Treaty, with a view to making such safeguards equivalent, OJ L 258, 1. okTo6ap. 2009.
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3aliTMTa MarbUHCKMX YOenHuyapa KOjU HWUCY carjiacHu ca MnpemeluTajeM cefuiuta
JpyLwiTBa y APYry Ap>KaBy Y/aHuLy, Kao LUTO je Ha MpuMep MpaBo Ha MPUHYLHW OTKYM
HUXOBOI yadena of cTpaHe BehUHCKOr yhenHu4apa, a y CKfiafy ca 3aKOHOA4aBCTBOM
[ip>KaBe ncerbera,**

W3BewTaj gasbe npeasuha Aa je npoBepa 3aKOHWTOCTW MpeMellTaja ceauiiTta
npuBpeSHOT APYLITBA Y HaA/IEXXHOCTU pXKaBe ucerbersa. C TUM Y Be3W, HAL/IeXXHWN opraH
Jp>KaBe ucesbera Tpebano 6v Ha Kpajy MocTyrka npemMeLlTaja CeAumLuTa y T0j Ap>Kasu ga
n3ga noTepAy KojoM 61 ce KOHCTaTOBasIO Aa Cy CBE pajHe U (hopMasHOCTU NoTpebHe 3a
npemMeLUTaj ceauwiTa 3asplueHe. Ta moTepga 6v 3ajefHO ca MPeLsioroM npemeLuTaja u
OCHMBayKMM aKTOM [pylITBa KOje NpemeluTa cefuite Tpebano Aa Ce MofHece Yy
oAroeapajyheM BpEMEHCKOM pOKY OpraHy HafieXHoM 3a perucrpauujy npomeHe
ceguwTa y [ApXaBu Yyce/bera. Ha OCHOBY TuX akarta, Taj opraH 6w 3aBpLuvo
peructpauujy npomeHe cefuliTa MNPWBPEAHOr [PYLUTBA, HAaKOH 4era 6um 0 TOMeE
06aBeCTMO HafIeXHW OpraH U3 ApXaBe Mcerbera, Koju 61 NoTomMm 06pmcao KOHKPETHO
npuBpesLHO APYLUTBO M3 CBOT MPUBPEAHON pernctpa. 3a CBpXy 3alluTute nHTepeca Tpehnx
nmua, W3BelwlTaj npepfiake fa Ce UMHbeHMUA peructpauuje npemMellTaja y ApXKasu
yce/bera U UnkbeHuUa Opucama ApYLITBa M3 Pernctpa [p>kaBe UCe/berwa Mopajy
afiekBaTHO 06jasnTn.>

LLTo ce Tuye cuTyaumja y KojumMa MpeKorpaHWYHU MpemeLTaj ceauLTa
npuepesHOr ApywiTea Huje Moryh, EBponcky napnameHT y V3BewTajy npefnaxe ga ce
TakaB MpemMeLUTaj CeAuLITa He [03BONM MPUBPESHVM [PYLUTBMMA KOja CY Y MOCTYMKY
cTeyaja unu NMKBMZaUMje, Koja Cy HeNMKBUAHA, Koja cy 0b6ycTasuia cBoja niahawa um
MPOTUB KOJWUX Ce BOAN HEKM CNYAH MOCTYNaK NPUHYAHOT HamMupera. 3a cBpxe TeKyhux
CYLCKUX UMM aflMUHUCTPATMBHUX NOCTYMaka Koje npuspeHa ApYLUTBa BOAe, a Koju cy
3anoyeTn npe MOMEHTa MNpeMeLUTaja ceauwiTa, cmartpahe ce fa Ce PerucrposaHo
ceguwTe TUX [pYylITaBa Hanasn y [p>KaBu uce/berba. [loped Tora, mo MULLbERY
EBponckor napnameHTa, npegnor Aupektuee Tpebano 6w fa omoryhu nocrtojehum
nosepuoLMa NpUBPeHMX APYLLUTaBa, KOja MMajy Hamepy fa NpeMecTe CBoja cefuwiTa y
pyre [paBe unaHuue, fa o06e3befe CBOje MNOTPaXKMBAHE HEKUM Of, CpeAcrasa

o6e3beherva.®

%9 Report with recommendations to the Commission on a 14th company law directive on the cross-border
transfer of company seats, op. cit., cTp. 9.
650 .
1bid.
% Ibid.
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HakoH W3Bewrtaja u3 jaHyapa 2012. roguHe, Komwucuja je y Crpasbypy 12.
Jeuem6bpa 2012. m3gana KOMUHUKE MO HasvBOM ,,AKLMOHM NfaH: EBPONCKO npaso
NpyUBPeLHNX ApYLUTaBa M ynpas/bake MPUBPEAHUM APYLITBUMA — CaBPEMEHMW MpaBHW
OKBMP 3a BULLE YK/bYUeHe yenHuuape 1 oapxusa NpuBpeaHa ApywTea“.® AKUMOHM
nnaH npefcTas/ba UHMUMjaTMBY KoMmucuje 3a MofepHu3auujy npasa MpUBPeSHUX
JpyLiTaBa ¥ NpaBHOI OKBMpPa 3a yrpas/bake NpYBPeLHUM APYLUTBUMA U 3aCHOBaH je Ha
TPU SMHWje [enoBaka: Nosehawy TpaHCNapeHTHOCTW, BeheM ydewhy yaenHuuapa y
ynpas/bakby NPMBPELHUM APYLUTBOM Y NOAPLUILM JarbeM pa3Bojy NPUBPeSHUX LpyLUTaBa
M KIXOBOj KOHKYPeHLMji Ha TpxuwTy.®® MocebaH Ae0 AKLMOHOT NiaHa 0HOCK Ce 1
Ha NUTare NPeKorpaHUYHOr NpemMeLUTaja cefuwiTa NpUBPeLHUX ApyliTasa. Komucuja y
HeMY HaBOAM Aa, OCVUM MPaBHUX Npasu/ia cagpxaHux y CTaTyTy eBpOorncKor NpuBpesHor
JpywTBa, CraryTy eBporncke 3agpyre u CTaTyTy eBpONCKe eKOHOMCKE WHTepecHe
rpynauuje, y npasy EY He nocToje npasuia Koja 6u omoryhasana fa npuvspesHa
[pyLUTBa NpemeLUTajy CBOja perucTpoBaHa CeuLLTa U3 jeHe Ap>kase YnaHuue y apyry,
Ha HauYMH Koju 61 um omoryhasao fa 3afip>ke CBOj MpaBHM cybjekTuBUTET. C TUM Y Be3n,
Komucuja mctmye fa y OBOM TPEHYTKY CaMO HEKO/MUMHA ApXkasBa 4naHuua EY
[l03B0/baBa NPeKorpaHnyHM NpemMeLLTaj ceauiuTa ApywiTea 6e3 nMkBuaumje pywTsea y
[IP>KaBM MCEMbeHa U CNeACcTBEHe MpeperucTpaLyje y Apxkas ycerera.’>

3 oBux pasnora Komucuja je ctasa Aa je JOHOLLeHe AVPEKTUBE Y 0BOj BeoMa
B&)XHOj 061acTV NpuUopuTET, NOCEOHO Yy CBETNY HefaBHe cyfcke opnyke Cyga EY y
cnyyajy VALE, ka0 U CKOpallkbKX NPOMeHa Y MpaBHUM OKBUPMMA JpKaBa 4aHuua.
Paawn ocTBaperba 0BOT Unba, Komucuja ce y AKLMOHOM NnuiaHy o6asesana Aa he y TOKy
2013. roguHe o06aBUTU ofrosapajyhe KOHCy/nTauuje pagu [OHOLUewa npegiora
[OVPEKTUBE O MPeKOrpaHW4YHOM MNpeMeLUTajy PerMcTpoBaHOr cefuwiTa MPUBPEeLHUX
apywTasa.®® Takohe, Komucuja ce obasesana fa he Tokom 2013. rofuHe aHaM3npaTy 1
Jocafallibe epekte JupeKkTrBe 0 NpeKorpaHUYHUM crajakrma NpUBPeSHMX ApyLuTasa
ca orpaHuyeHom ofrosopHoluhy, Te fa he npefnoXxuTn ogrosapajyhe amaHiMaHe Ha Ty

JVpeKTUBY, YKO/IMKO aHa/n3a NoKaxe Ja cy TV aMaHMaHW HeonxoAHW 3a farbu pa330j

82 Communication from the Commission to the European Parliament, the Council, the European Economic
and Social Committee and the Committee of the Regions, European Commission, Strasbourg, 12
December 2012, COM (2012) 740 Final, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=
COM:2012:0740:FIN: EN: PDF, 25. jaHyap 2015. roguHe.

%3 Ibid., cTp. 41 5.

84 Ibid., cTp. 12.

85 Ibid..
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KOMYHUTapHor npusaTHor npasa.®® Ha kpajy, Komucuja je y AKLMOHOM MnaHy UcTakna
n pa he Ttokom 2013. rogMHe YCBOjUTM MPeAsior Koaudukaumje CBUX [OCafallbux
[VPeKTVBa 13 0671aCTU NpaBa NpPUBPeAHNX ApyluTaa YHuje.®' Y Bpeme nucara osora
paga, noyetkom 2015. rognHe, Komucuja joww yBeK HWje oCTBapu/a Lu/beBe 3aupTaHe
AKLMNOHMM M/IaHOM.

Y3eBLM Y 0631P UMHbEHULLY Aa AYr0 OYeKMBaHa YeTpHaecTa AMPEKTUBA joLL HUje
YCBOjeHa, Ha KOMYyHMUTapHOM M/iaHy Ce youyaBsa [a Haf/IleXXHN opraHn EY jow yBeK HuUcy
y CTawy Aa Ha oAroeapajyhu HauMH 1 jefHOM 3a CBarfga pelle nutakbe NpunagHoCcTy
npuBpesHUX ApylwiTasa, 6e3 063upa Ha CBe HeraTtMBHE MOCMEeLMLE KOje TO HepeLueHo
nuTare LOHOCK MPeKOrpaHNYHOj MUTrpaumjn NpUBPeaHNX ApyLUTaBa Ha Teputopujn EY.
MpaBo EY ce no oBMM nuTawMMa joww yBek y3ga y Cya EY v werosy npakcy, mehytum
jacHo je pga he 3akoHopgasay EY, kao jeamHu oenawheHu 3a AOHOLLUeHe npornuca y 0BOj
obnactu, mopatu Ha Kpajy fa YycBoju oprosapajyha mnpasHa npasuna Kojum he
perynucatn npeametHy matepujy, jep Cya vma osnawherwe camo Aa faje Tymadera

npaesa EY, a He 1 a CTBapa HOBa NpaBHa NpaBu/a.

%6 Ibid., cTp. 13.
87 bid., cTp. 15.
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3AK/bYYHA PASMATPAIbA

Ofpenbe o0 cnoboamn HacTawMBaa U3 YOEY He fajy jacHY C/MKY O TOME KOjy
Teopujy O MpUMNaZHOCTX MNPUBPESHUX [pywTaBa Tpeba NpPUMeHUBATU Kako 6u
npuBpefHa [ApYWTBa HeECMeTaHO YXKuBasa cfobofy HacTawMBamwa. Y HeLoCTaTKy
oarosapajyhmx ofpesaba y npumapHoM npasy EY, naxwy Tpeba ycmeputn Ka passojy
CeKyHAapHor npasa EY. [locafallme HULMjaTBE HA OBOM MOJbY HUCY MMasie BESIMKOT
ycnexa. MNpaBHa Teopuja je yBuaena fa Nnpobsiem exun y ToOMe LITO ce NMpu ofpehmBary
MPUMNaZHOCTV NPUBPELHNX APYLUTaBa HE MOXe NMPUMEHUTN CaMo jeflaH KPpUTEPUjyM Koju
61 610 NpUMerbKNB y CBUM CNy4ajeBrmMa.

Cwmartpamo fa npob6friem crope XapMoHu3auuje WM YHUMUKauuje npaBHUX
npaswna Koja bu perynucana NnpeaMeTHY MaTepujy He NeXXu camo Y MoKyLuajy Aa ce Ha
CBe acnekTe NPEKOrpaHUYHWX NPUBPEAHUX OAHOCA MPUMEHW jeflHO Te WCTO Mpaso.
HanpoTus, npo6siemM je MHOrO KOMM/IEKCHU)W jep MPpeKorpaHuyH1 npuepesHy 04HOCK ca
CO60M [OHOCE W HYXXHO MpernMTame BuLle NpaBHUX 06/1aCTU Kao LUTO CY MOPECKO,
pafiHo, npuBpeAHO, MehyHapoAHO MpWBAaTHO MpPaBO M Apyre npasHe o6nactu, Koje
MoCToje Ha pasIMYMTMM HMBOUMA BNacTu (HMBOY EY 1 HMBOY ApkaBa unaHuua EY). Y
TakB/MM OKO/IHOCTUMA TELLIKO je MOMMUPUTK YeCTO [ujaMeTpaiHO CYNPOTHE WHTepece
[p>KaBa Koje y3 TO He XKeJle Tako /1aKo [a Ce OAPeKHY CBOjUX jaBHOMpaBHUX OBnaluhera
Y KOPUCT HafHaLoHaIHMX TBOPEBNHA Kao LWITO je EY.

Buweroanwiby Heycriecu opraHa EY fa npasHO ypefe nutarwe npunagHocTu
npuBpesHUX ApywiTasa fganm cy cnobony Cyay EY fa 6yne BeoMa akTuBaH y Kpeupawy
CYZiCKe Mpakce MOBOLOM MPUNALHOCTVM NPUBPELHUX ApYLUTaBa, a MyTeM Tymayera
cnobofe HacTawvBarwa. LlTasuiie, BuaHa je pasnvka u3Mehy mnbepasmMctuykor
npuctyna Cyga ca jefiHe CTpaHe 1 NPOTEKLMOHM3MA KOT MNojeiMHe ApXase YnaHuue EY
MOTeHUMpPajy Y CBOjUM HaUMOHA/IHUM MPaBMMa, Kao M Kpo3 opraHe EY. Mehytum,
nMajyhun y BUAY HaBefleHe HefoCTaTKe ,,XxapMoHusaunje™ npasa EY kpo3 Cya EY, kao un
MarbaK Mo3uTMBHe XapMOHW3aLmje, cmaTtpamo noTpebHUM fa opraHn EY foHecy HOBM
MpaBHW UHCTPYMEHT KOju 61 Ha CBeObyXxBaTaH HauMH 3aMeHMO caallibe NapTUKynapHo
CTate y 0BOj npasHOoj o6bnactu. C TMM Yy Be3u, jefHa of MoryhHocTu jecte u
Koauukaumja npakce Cyaa EY v npvMeHa Te npakce y By npeLefeHara, HapaBHoO Y3
npeTxofHe nsmeHe YOEY. Apyra moryhHoCT nogpasymesa Behy aHraXxoBaHOCT opraHa

EY Ha 3akoHoaaBHOM HMBOY. Tpeha onumja nogpasymeBa Behy aKTUBHOCT W capafiiby

221



Cunuwa Hosxosuh Jloxmopcka oucepmayuja

OpxaBa uYnaHuua EY no oBom nutawy. Y CBakoM cnyyajy, ga 6w ce powwso o
MPUXBAT/LUBOT PeLLeHa Mo NUTaky NPUNagHoOCTU NPUBPEAHMX ApYLITaBa, NOTPe6HO je
npoHahu Komnpomuc n3mehy Bragajyhmx teopuja y 0Boj 061acTM — Teopuje CTBapHOT
ceauLLUTa 1 Teopuje OCHMBaKbA.

Cwmatpamo fa je npakca Cyga EY nokasana fa ce pasnvke m3mehy oBe [Be
Teopuje MOTy MPEMOCTUTH, a fa Npu ToMe He fohe [0 HanyliTawa jefHe Of HUX. Tako
6u Cce 13 Teopuje OCHMBaKbA MPUXBATUIO HAYEN0 ayTOHOMMje BO/be OCHMBAYa, JOK 6U ce
13 Teopuje CTBAPHOI CefuvLITa MPUXBATMO CTaB Aa [pXXase unaHuue uUMajy npaso Aa
WHTepPBEHWLLY Y ofpeheHnM nuTawkMma 13 LOMeHa npasa NpUBPeAHUX ApYyLUTaBa, Kaja
je To noTpebHo paau 3awTuTe oapeheHor onwTer uHTepeca. Cmarpamo fa 6u peLlerbe
oBOra npo6siema Morsio 6UTK y Npuxeatawy npasusa fa NpUBpeaHa APYLUTBA OCHOBaHA
y jefHOj apxaBun ynaHuuy EY mopajy 6uTu npusHata y Apyroj ApXasun ynaHuum, na ce
Ha TO MPWBPeSHO APYLUTBO MMa NPUMEHUTM NPaBO ApXaBe OCHUBAHA, Ca OrPaHNYeHEeM
[a ce Ha npvBpefHa [ApYwWTBA KOjuMa Ce CTBapHO CeAWLUTE He Hanasu y [Lp>Kasui
OCHMBara MOry MpUMeHUTU ofpeheHa npaBHa Npasuna LpXkaBe CTBapHOr ceauLlTa y
CNny4ajeBnMa Kafja To Hasiae OnwTH UHTepec.

Mopen ToOra, pas/MKe Yy HaUWOHAIHUM rpaBMMa [pXaBa u4naHuua EY u
HeMOryhHOCT jeJHOCTaBHOI Ca3Harba Cafp>KMHe CTpaHUX npasa Mory 61Ty npesasuheHu
y3 NOMOh MOZepHUX MH(OPMALMOHUX TexHoornja. Tako je Xallka KoHgepeHLUmja 3a
MehyHapofHO npuBaTHO npaso Yy TOKy 2009. rognMHe ocmMmucania coTaeep MnoL HasvBOM
iSupport, KOju NpeACTaB/ba efleKTPOHCKY 6a3y nofaraka Koja CafpXXw nerucnatvuby
[p>KaBa unaHuLa EY, kao 1 pernctpe npuBpeaHUX ApyLUTaBa CBUX ApXKaBa YnaHna.’®
Osaj co(htBep 6V0 6U JOCTYMNaH Ha MHTEPHETY U HEroB cagpXaj 6uo 6u far Ha CBUM
jesmumma Koju ce Kopucte y EY. Mnak, oBakaB copTeBep CBakako 6 umao n ofpeheHe
MarbKaBocTu, byayhu fa 6v 3aBMCUO Of OrpaHMyYeHUX MHpopMauuja Koje 6u yHocune
Lp>KaBe unaHuLe.

Mpobnem pasnmunTe noKauuje Mecta OCHMBarba WU MecTa CTBapHOI CeauLuTa
JpyLwiTBa Morao 6u ce pewuntn 1 obase3vBaeM MPUBPeAHMX ApYLUTaBa fa Y perucrap
npuBpeSHMX ApyLUTaBa YruLly U MecTO CBOT CTBApHOI ceguwita. Tako 6u, Ha npumep,

MPUBPEAHO APYLUTBO OCHOBAHO Y Tanwuju, ca CTBapHWUM ceauiuTeM y Hemaukoj, umano

%8 permanent Bureau of the Hague Conference on Private International Law, Preliminary Document No. 5
— Draft Business Plan for the Development of iSupport, 2009, www.hcch.net/upload/wop/maint
pd05e2009.pdf, ctp. 10-12, 25. jaHyap 2015.
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y CBOM HasuBy ofpegHuyy ,,SpA (GmbH)* koja 6v Tpehum nMuymMa jacHO ykasusana ja
Ce paju o ApYLITBY ca OrpaHM4yeHoM OAroBopHoLhy Koje je peructposaHo y Utammju, a
ymje ce CTBapHO ceamLLTe Hanasn y Hemaukoj. Tume 6u, 6ap goHekne, Tpeha mMua mornia
“MaTV MHAUKaUWjy Ofakne Aa nohy y yTBphuBawy peneBaHTHOr MepOoAaBHOI Mpasa 3a
TO APYLWTBO. [pyr1 HauvH yTBphMBara CTBApPHOT CeAunLLUTa NPUBPELHOr APYLLTBA MOrao
6m 6uTK Kpo3 0baBe3nBarbe OCHMBAYA Aa je4HOM TOAULLHE Y APXKaBU OCHMBaHa CBOT
[pywiTBa perncTpyjy nogarak O TOMe rfe Ce Hasiasy CTBapHO CeauwiTe ApYLUTBA,
OAHOCHO [a Yy ofipefleHOM pOKY HerocpesHO Mo MPOMEHN CTBApHOT CeauLuTa ApYLUTBA O
TOMe 06aBecTe Haf/IeXHW OpraH [pXase Y K0joj je TO APYLUTBO OCHOBaHO. YKO/IMKO TO
He Y4MHe, caHKLMja 61 morna 6Ty NPUHYLHA MKBMAaLMja ApyLUTBa.

Muwi/berba CMO fa pasnvke usmelly Teopuje OCHMBawa W Teopuje CTBApHOT
ceauiTa CYWTWHCKM NpeAcTaB/bajy pasivke Yy noumakbuma o06buma  [p>kaBHOT
CyBepeHuTeTa 0f, CTpaHe pasnMuMTuX Ap>kasa uynaHuua EY. Tako ce OHe gpxase Koje
Xene fa CTUMYNuLLY pa3Boj NpVBpPeAe NpUB/aYereM CTPaHUX MHBECTUTOPA OL/Ty4YjY 3a
npuxsatawe Teopuje OCHUBaHa, LOK Ca [pyre CTpaHe Teopujy CTBapHOr ceguiuta
npuxsartajy OHe [Ap)XaBe KOje >ene fa ocTBape LWTO je moryhe Behy KoHTpony
NpuBpeSLHNX aKTMBHOCTU KOje Ce BpLLUE Ha HbeHOj Teputopuju. HaBegeHe fge Teopuje
TELUKO je NpMBAKUTM 1 13 pas/iora WTO Cy NPEKOrpaHUyYHW NpUBPeAHM O4HOCK BeoMa
CNOXeHWN. OHY YK/bYYYjy NPUMEHY BULLIE PA3/IMUYMTUX 061aCTV NpaBa, Kao LUTO CY Npaso
EY, mehyHapogHO npvBaTHO MpaBo, MOPECKO Mpaso, PafHO U COLMjaIHO MpaBo WTA.
Csaka of 0BMX 06/1aCTU Ce NPUMErbYje Kako Ha YHYTpallie OLHOCE Y MPUBPELHOM
JpYLUTBY, TaKo Y Ha O4HOCE NPUBPeLHOr ApYLITBa ca Tpehum nuLmma.

OBW Heycriecu MOry Ce eBeHTya/HO OMnpasfaTy TUME LUTO W Teopuja CTBapHOr
ceauLUTa N Teopuja OCHMBaKA 3a Tauke Be3unBarba He Y3uMajy OHe KpuUTepujyme Koju cy
3amcta y Hajonmxoj Besn ca npegMeTHUM OAHOCOM, Beh OHe BULLE OAC/IMKaBajy CTame
OCHOBHMX HaUMOHAIHMUX, EKOHOMCKMX W TNpaBHUX [MOCTynara [p)aBa Koje WX
npumMerbyjy. Ty NocTynat NN UMajy 3a Lnb fa NpUBYKY CTpaHe MHBECTUTOpE, Aajyhu
MM MakCcUMasiHy cioboAy y n3bopy npasHe opmMe 3a BpLUee NMPUBPELHE LeNaTHOCTY,
WM Cy yCMepeHWn Ka Behoj KOHTPO/MM CTpaHWX /mua Kpo3 obasesmBarbe TMX Nnua Aa
npuBpeSHY AeNnaTHOCT Y TOj AP>KaBy BpLUe KPO3 HeKY 0f MpaBHUX (hOpMU NPUBPELHUX
cybjekata Koje npeasuha 3aKOHOA4ABCTBO Te Apxkase. [locreguua npeor mogena
nocTynawa BOAW MPUMEHW Teopuje OCHMBaWA, AOK APYrM Mofen 3a cobom Bydye

MPUMeHY Teopuje CTBAPHOT ceauLuTa.
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WMako cy n Cyg EY v npaBHa Teopuja NOKyLLaBa/n fa peLle nutawe cykoba
n3mehy ase npeosnahyjyhe Teopuje 0 NpUNagHOCTU MPUBPELHUX LpYyLUTaBa — Teopuje
OCHMBarba W Teopuje CTBApHOr CefuliTa — TO Ce [0 JaHallHer faHa Huje LOrofmsio,
npeBacXO4HO jep CY HaBefeHe Teopuje 3acCHOBaHe Ha [BeMa CYMNpPOTCTaB/beHUM
(hnnosodujama. Punno3oguja Kojom ce BOAM TeOpMja OCHMBAHA MOTUYE U3 Ap>KaBa Koje
MMajy TpasuUMOHa/IHO jaky MehyHapofHY TProBuHY M Koje, cTora, npobnemy npuase
Ha jefaH OTBOPEHWjU U (PNEKCUOWHUU HAYMH, CTaB/bajyhn y NpBM NnaH npe csera
cnobogy TProsvHE W MPUHLUMUM CUTYPHOCTW Y MNPMBPEAHUM OfHOcMMa. 1o Hawem
MULL/bERY, OBaKas MPUCTYN je MPUXBAT/bMBUIU Y OLHOCY Ha MPUCTYM KOjUM Ce BOAU
Teopuja CTBapHOr CeAWLUTa, jep Ce HEeroBOM MPUMEHOM MOXEe Ha BP/i0 Nak HauuH
YTBPAUTY [a NN je HEKO MPVBPEAHO APYLUTBO MPOMMCHO 0CHOBAHO Y 0ApefeH0j Apxxasu,
Te Ce HaKOH Tora TakBOM [pYLUTBY MOXe NPU3HATK CTaTyC Y APYroj ApXKasu.

Teopuja cTBapHOr ceauvwiTa npobremy npwnasn carnefasajyhy CTBapHy Be3y
n3mehy oppeheHor npuepesHOr ApywTea U oppeheHe Apxkase. MehyTuM, nako ce
CTBapHO CefMLUTe Kao Tayka BesuBarba Ha MPBWU MOr/e[ MOXEe YMHWUTU MpaBefHUjUM
KpuTepmnjymoMm 3a ogpehusare MepoAaBHOr Npasa 3a NPYBPeAHO APYLUTBO Y O4HOCY Ha
KpUTEpPUjyM MECTa OCHMBaHa, MOHOBO UCTMYEMO Ja je Yy CaBpeMeHOM MOC/IOBHOM CBETY
BP/I0 TEWKO (aKTUYKN YTBPAUTU [Ae Ce HanasyW CTBapHO ceauvwiTe oppeheHor
npuBpesHOr APYWTBa. Y3 TO, pasMyuUTX MpaBHU CUCTEMU, KOjU Ce BOAE TeopujoM
CTBapHOI CefMLITAa Ha Pa3/IMUMT HauuH, JeUHULLY LTa Ce NOA CTBapHWUM CefuLUTeM
npuepesHOr Apywrtea nogpasymeBa. [1o Halem Muwsbewy, Hajseha npenpeka
[OHOLLEWY YHU(UKOBAHWX NPaBHMX Mpasuia 13 npeameTHe 061acTu jecTe y TOMe LUTO
[p>aBe Koje Mpuxsarajy TEOpujy CTBapHOI CefuliTa He XKefle HU Mo KOjy LeHy Aa
OACTYMe Of, CTPUKTHe MPUMeHe OBe Teopwje, mnawehu ce BepoBaTHO ,,AenaBepckor
cuHapoma“. Tpobsiem 61 Morao 6UTK peLleH YKOIMKO 61 ce TUM [pXasama MOHYAMO
HEKN [pYrM HauumH 3aWTWTe jaBHOI MHTepeca M npasa Tpehux nMua, a Koju He 6m
yrpo>kaBao c€no6ofy MNPeKorpaHNYHUX KpeTawa MpPUBPeSHUX [pyliTaBa M cnobopy
TProBUHE YOMLUTEHO.

Ha Kpajy, KOHCTaTyjeMO Kao 4utbeHuuy fa npaso EY cBe Buwe uge Ka
npuxsatawy Teopuje OCHMBaka Kao npeosnahyjyhe Teopuje 0 nNpMNagHoOCTK
npuBpeSHUX [LpywITaBa, LITO Ce [Aa 3akbyuuTu u3 ckopujux npecysa Cypa EY,
oApeheHnx NpoMeHa y HauMOHa/IHUM 3akoHoZascTBMMa (HMp. LLBajuapcka), kao u cee

jaynx MHULMjaTMBa Koje NoTUYy ca HBoa EY nmosBogom npeameTHOT npobnema. JacHo je,
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MehyTuMm, [a Teopuja OCHMBaHA HE MOXE GUTK MpuMerbrBaHa 6e3 KOPEKTMBHUX Mepa
Kojuma 6m ce wrutuia npasa Tpehmx nuua. OHO WTo 61 Tpebano aa 6yae nosesyjyhu
YMHWMAL, 1 3a TEOPUjy OCHMBaKA W 33 TEOPUjy CTBAPHOI CeauLLTa jecTe Yrnpaso TO LUTO
je HBUXOB KOHayaH UWb WUCTK, & TO je LUTO Mare OrpaHuyere croboje HactarbuBarba

MPUBPEAHNX ApYLUTaBa.
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