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ʋʅʀɺɽʈɿʀʊɽʊ ʋ ʅʆɺʆʄ ʉɸɼʋ                    

ʆɹʈɸɿɸʎ ï 5ʘ 

ʇʈɸɺʅʀ ʌɸʂʋʃʊɽʊ ʋ ʅʆɺʆʄ ʉɸɼʋ 

 

ʂɲʋʏʅA ɼʆʂʋʄɽʅʊɸʎʀɱʉʂɸ ʀʅʌʆʈʄɸʎʀɱɸ1  

 

ɺʨʩʪʘ ʨʘʜʘ:  ɼʦʢʪʦʨʩʢʘ ʜʠʩʝʨʪʘʮʠʿʘ  

ʀʤʝ ʠ ʧʨʝʟʠʤʝ 

ʘʫʪʦʨʘ:  

ʅʠʢʦʣʠʥʘ ʄʠʰʯʝʚʠ˂ 

ʄʝʥʪʦʨ (ʪʠʪʫʣʘ, 

ʠʤʝ, ʧʨʝʟʠʤʝ, 

ʟʚʘˁʝ, 

ʠʥʩʪʠʪʫʮʠʿʘ)   

 

ʜʨ ʉʘˁʘ ʉʘʚʯʠ˂, ʚʘʥʨʝʜʥʠ ʧʨʦʬʝʩʦʨ, ʇʨʘʚʥʠ ʬʘʢʫʣʪʝʪ ʫ ʅʦʚʦʤ 

ʉʘʜʫ 

ʅʘʩʣʦʚ ʨʘʜʘ:  ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʬʦʨʤʘ ʦʙʣʠʛʘʮʠʦʥʠʭ ʫʛʦʚʦʨʘ  

ɱʝʟʠʢ ʧʫʙʣʠʢʘʮʠʿʝ 

(ʧʠʩʤʦ): 

 

 

ʉʨʧʩʢʠ (˂ʠʨʠʣʠʮʘ)  

 

ʌʠʟʠʯʢʠ ʦʧʠʩ 

ʨʘʜʘ:  

 

ʋʥʝʪʠ ʙʨʦʿ:  

ʉʪʨʘʥʠʮʘ 376 

ʇʦʛʣʘʚˀʘ 7 

ʈʝʬʝʨʝʥʮʠ 347 

ʊʘʙʝʣʘ  

ʉʣʠʢʘ  

ɻʨʘʬʠʢʦʥʘ  

ʇʨʠʣʦʛʘ________________ 

ʅʘʫʯʥʘ ʦʙʣʘʩʪ:  ɻʨʘʹʘʥʩʢʦʧʨʘʚʥʘ 

ʋʞʘ ʥʘʫʯʥʘ 

ʦʙʣʘʩʪ (ʥʘʫʯʥʘ 

ʜʠʩʮʠʧʣʠʥʘ): 

 

ʆʙʣʠʛʘʮʠʦʥʦ ʧʨʘʚʦ 

ʂˀ ʫʯʥʝ ʨʝʯʠ / 

ʧʨʝʜʤʝʪʥʘ 

ʦʜʨʝʜʥʠʮʘ:  

ʆʙʣʠʛʘʮʠʦʥʦ ʧʨʘʚʦ, ʫʛʦʚʦʨ, ʬʦʨʤʘ ʦʙʣʠʛʘʮʠʦʥʠʭ ʫʛʦʚʦʨʘ, 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʬʦʨʤʘ ʦʙʣʠʛʘʮʠʦʥʠʭ ʫʛʦʚʦʨʘ 

ʈʝʟʠʤʝ ʥʘ ʿʝʟʠʢʫ 

ʨʘʜʘ:  

ʀʘʢʦ ʿʝ ʿʘʚʥʦ ʙʝʣʝʞʥʠʰʪʚʦ ʧʨʚʠ ʧʫʪ ʫʚʝʜʝʥʦ ɿʘʢʦʥʦʤ ʦ 

ʿʘʚʥʠʤ ʙʝʣʝʞʥʠʮʠʤʘ (ʥʦʪʘʨʠʤʘ) 1930. ʛʦʜʠʥʝ ʦʥʦ ʫ ʩʨʧʩʢʦʤ 

ʧʨʘʚʫ ʥʝʤʘ ʜʫʛʫ ʪʨʘʜʠʮʠʿʫ. ʆʚʘʿ ʟʘʢʦʥ ʚʘʞʠʦ ʿʝ ʩʘʤʦ ʜʦ 1944. 

ʛʦʜʠʥʝ, ʧʨʠ ʯʝʤʫ ʜʦ ʪʘʜʘ ʥʘ ʥʘʿʚʝ˂ʝʤ ʜʝʣʫ ʪʝʨʠʪʦʨʠʿʝ ʉʨʙʠʿʝ 

ʿʘʚʥʦ ʙʝʣʝʞʥʠʰʪʚʦ ʥʠʿʝ ʥʠ ʫʩʧʦʩʪʘʚˀʝʥʦ. ʋ ʧʦʩʣʝʨʘʪʥʦʿ 

ʣʠʪʝʨʘʪʫʨʠ ʩʝ ʦ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʿ ʬʦʨʤʠ ʫʛʦʚʦʨʘ ʚʨʣʦ ʤʘʣʦ 

ʛʦʚʦʨʠʣʦ ʟʙʦʛ ʯʝʛʘ ʿʝ ʫ ʚʨʝʤʝ ʜʦʥʦʰʝˁʘ ɿʘʢʦʥʘ ʦ ʿʘʚʥʠʤ 

ʙʝʣʝʞʥʠʮʠʤʘ 2011. ʛʦʜʠʥʝ ʦʥʘ ʧʝʨʮʠʧʠʨʘʥʘ ʢʘʦ ʥʝʰʪʦ ʩʘʩʚʠʤ 

ʥʦʚʦ. ʈʝʘʢʮʠʿʝ ʩʪʨʫʯʥʝ ʿʘʚʥʦʩʪʠ ʥʘ ʫʚʦʹʝˁʝ ʥʦʚʠʭ ʚʨʩʪʘ ʬʦʨʤʝ 

ʫ ʥʘʰ ʧʨʘʚʥʠ ʩʠʩʪʝʤ ʙʠʣʝ ʩʫ ʨʘʟʥʦʚʨʩʥʝ. ʆʥʝ ʩʫ ʩʝ ʢʨʝʪʘʣʝ ʦʜ 

 
1 ɸʫʪʦʨ ʜʦʢʪʦʨʩʢʝ ʜʠʩʝʨʪʘʮʠʿʝ ʧʦʪʧʠʩʘʦ ʿʝ ʠ ʧʨʠʣʦʞʠʦ ʩʣʝʜʝ˂ʝ ʆʙʨʘʩʮʝ:  

5ʙ ï ʀʟʿʘʚʘ ʦ ʘʫʪʦʨʩʪʚʫ; 

5ʚ ï ʀʟʿʘʚʘ o ʠʩʪʦʚʝʪʥʦʩʪʠ ʰʪʘʤʧʘʥʝ ʠ ʝʣʝʢʪʨʦʥʩʢʝ ʚʝʨʟʠʿʝ ʠ ʦ ʣʠʯʥʠʤ ʧʦʜʘʮʠʤʘ; 

5ʛ ï ʀʟʿʘʚʘ ʦ ʢʦʨʠʰ˂ʝˁʫ. 

˻͍͔ ˮ͍͔͊͘͞ ͔ͫ ;͍ͯ͊ͯ͞ ͤ͊ ͺ͔͊ͯͭͭͯ͟͡ ͯ ΄ͭ͊ͣͨ͊ͤͦͣ ͙ ͔͔ͭͪͦͤͫͦͣ͟͟͡ ͦ ͙͋ͯ͟͡ ͙ ͔ͤ ͙ͦͪ͟;͔ ͔ͫ ͫ͊ ͔ͭͦͣ͘Φ 



 
 

ʦʧʪʠʤʠʟʤʘ ʠ ʚʝʣʠʢʠʭ ʦʯʝʢʠʚʘˁʘ ʦʜ ʥʦʚʠʭ ʚʨʩʪʘ ʬʦʨʤʝ ʫ 

ʜʦʢʪʨʠʥʠ ʜʦ ʦʰʪʨʦʛ ʧʨʦʪʝʩʪʘ ʘʜʚʦʢʘʪʘ ʟʙʦʛ ˁʠʭʦʚʦʛ ʫʚʦʹʝˁʘ. 

ʋ ʥʘʰʝʤ ʧʨʘʚʥʦʤ ʩʠʩʪʝʤʫ ʨʘʟʣʠʢʫʿʫ ʩʝ ʪʨʠ ʚʨʩʪʝ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʬʦʨʤʝ ʦʙʣʠʛʘʮʠʦʥʠʭ ʫʛʦʚʦʨʘ ï 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ, ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʧʦʪʚʨʹʝʥʘ 

(ʩʦʣʝʤʥʠʟʦʚʘʥʘ) ʧʨʠʚʘʪʥʘ ʠʩʧʨʘʚʘ ʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʦʚʝʨʘ 

ʧʦʪʧʠʩʘ. ɼʦʢ ʿʝ ʦʚʝʨʘ ʧʦʪʧʠʩʘ ʧʦʩʪʦʿʘʣʘ ʫ ʥʘʰʝʤ ʧʨʘʚʫ ʠ ʧʨʝ 

ʫʚʦʹʝˁʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʰʪʚʘ, ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʠ 

ʩʦʣʝʤʥʠʟʦʚʘʥʘ ʧʨʠʚʘʪʥʘ ʠʩʧʨʘʚʘ ʧʨʝʜʩʪʘʚˀʘʿʫ ʥʦʚʝ ʚʨʩʪʝ ʬʦʨʤʝ 

ʫ ʥʘʰʝʤ ʧʨʘʚʥʦʤ ʩʠʩʪʝʤʫ. ʋʯʝʰ˂ʝʤ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʫ 

ʟʘʢˀʫʯʝˁʫ ʫʛʦʚʦʨʘ ʦʙʝʟʙʝʹʫʿʝ ʩʝ ʜʦʜʘʪʥʠ ʢʚʘʣʠʪʝʪ ʬʦʨʤʝ 

ʫʛʦʚʦʨʘ ʿʝʨ ʩʝ ʨʘʜʠ ʦ ʥʦʩʠʦʮʫ ʿʘʚʥʠʭ ʦʚʣʘʰ˂ʝˁʘ, ʩʪʨʫʯˁʘʢʫ ʢʦʿʠ 

ʿʝ ʜʫʞʘʥ ʜʘ ʩʝ ʩʪʘʨʘ ʦ ʠʥʪʝʨʝʩʫ ʦʙʝʿʫ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʠ ʜʘ 

ʧʦʩʪʫʧʘ ʫ ʩʢʣʘʜʫ ʩʘ ʥʘʯʝʣʠʤʘ ʥʝʧʨʠʩʪʨʘʩʥʦʩʪʠ, ʥʝʟʘʚʠʩʥʦʩʪʠ, 

ʧʦʚʝʨˀʠʚʦʩʪʠ, ʧʦʫʯʘʚʘˁʘ ʠ ʜʨ. ʥʘʯʝʣʠʤʘ ʚʨʰʝˁʘ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʜʝʣʘʪʥʦʩʪʠ. ʅʘ ʪʘʿ ʥʘʯʠʥ, ʦʚʠʤ ʚʨʩʪʘʤʘ ʬʦʨʤʝ, 

ʩʨʘʟʤʝʨʥʦ ʩʪʝʧʝʥʫ ʫʯʝʰ˂ʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ, ʦʤʦʛʫ˂ʫʿʝ ʩʝ 

ʦʩʪʚʘʨʠʚʘˁʝ ʚʠʰʝ ʬʫʥʮʢʠʿʘ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʠ ʫ ʚʝ˂ʝʤ ʦʙʠʤʫ ʥʝʛʦ 

ʰʪʦ ʿʝ ʪʦ ʤʦʛʫ˂ʝ ʧʦʩʪʠ˂ʠ ʦʙʠʯʥʦʤ ʧʠʩʘʥʦʤ ʬʦʨʤʦʤ. 

ʉʚʝʦʙʫʭʚʘʪʥʘ ʘʥʘʣʠʟʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʬʦʨʤʝ 

ʦʙʣʠʛʘʮʠʦʥʠʭ ʫʛʦʚʦʨʘ, ʘ ʧʦʩʝʙʥʦ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʠ 

ʩʦʣʝʤʥʠʟʦʚʘʥʝ ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ ʫʢʘʟʫʿʝ ʥʘ ʪʦ ʜʘ ʿʝ ˁʠʭʦʚʦ 

ʫʚʦʹʝˁʝ ʫ ʥʘʰ ʧʨʘʚʥʠ ʩʠʩʪʝʤ ʦʧʨʘʚʜʘʥʦ, ʪʝ ʜʘ ʩʝ ˁʠʭʦʚʠʤ 

ʧʦʩʪʦʿʘˁʝʤ ʦʙʝʟʙʝʹʫʿʝ ʚʝ˂ʠ ʩʪʝʧʝʥ ʟʘʰʪʠʪʝ ʠʥʪʝʨʝʩʘ ʫʛʦʚʦʨʥʠʭ 

ʩʪʨʘʥʘ, ʿʘʚʥʦʛ ʠʥʪʝʨʝʩʘ ʠʣʠ ʠʥʪʝʨʝʩʘ ʪʨʝ˂ʠʭ ʣʠʮʘ. ʇʦʩʪʦʿʘˁʝ 

ʦʚʠʭ ʚʨʩʪʘ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʜʦʧʨʠʥʦʩʠ ʧʨʘʚʥʦʿ ʩʠʛʫʨʥʦʩʪʠ, 

ʨʘʩʪʝʨʝ˂ʝˁʫ ʩʫʜʦʚʘ ʠ ʦʣʘʢʰʘʚʘˁʫ ʧʨʠʩʪʫʧʘ ʧʨʘʚʦʩʫʹʫ.  

ʊʦ, ʤʝʹʫʪʠʤ, ʥʝ ʟʥʘʯʠ ʜʘ ʟʘʢʦʥʦʜʘʚʘʮ ʪʨʝʙʘ ʯʝʩʪʦ ʠ ʦʣʘʢʦ 

ʜʘ ʫʩʣʦʚˀʘʚʘ ʧʫʥʦʚʘʞʘʥ ʥʘʩʪʘʥʘʢ ʫʛʦʚʦʨʘ ˁʠʭʦʚʠʤ ʟʘʢˀʫʯʝˁʝʤ 

ʫ ʦʜʨʝʹʝʥʦʿ ʬʦʨʤʠ. ʋ ʥʘʰʝʤ ʧʨʘʚʫ ʚʣʘʜʘʿʫ˂ʝ ʿʝ ʥʘʯʝʣʦ 

ʥʝʬʦʨʤʘʣʥʦʩʪʠ, ʘ ʦʥʦ ʧʨʝʜʩʪʘʚˀʘ ʿʝʜʘʥ ʘʩʧʝʢʪ ʥʘʯʝʣʘ ʩʣʦʙʦʜʝ 

ʫʛʦʚʘʨʘˁʘ, ʿʝʜʥʦʛ ʦʜ ʦʩʥʦʚʥʠʭ ʥʘʯʝʣʘ ʦʙʣʠʛʘʮʠʦʥʦʛ ʧʨʘʚʘ. 

ʆʛʨʘʥʠʯʘʚʘˁʫ ʦʚʝ ʩʣʦʙʦʜʝ ʧʨʦʧʠʩʠʚʘˁʝʤ ʦʙʘʚʝʟʥʝ ʬʦʨʤʝ 

ʟʘʢʦʥʦʜʘʚʘʮ ʪʨʝʙʘ ʜʘ ʧʨʠʙʝʛʘʚʘ ʩʘʤʦ ʦʥʜʘ ʢʘʜʘ ʟʘ ʪʦ ʧʦʩʪʦʿʠ 

ʦʧʨʘʚʜʘʥ ʨʘʟʣʦʛ. ʆʥ ʤʦʞʝ ʜʘ ʩʝ ʦʛʣʝʜʘ ʫ ʦʩʪʚʘʨʝˁʫ ʦʜʨʝʹʝʥʠʭ 

ʧʨʘʚʥʦʧʦʣʠʪʠʯʢʠʭ ʮʠˀʝʚʘ, ʦʜʥʦʩʥʦ ʟʘʰʪʠʪʠ ʠʥʪʝʨʝʩʘ 

ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ, ʿʘʚʥʦʛ ʠʥʪʝʨʝʩʘ ʠʣʠ ʠʥʪʝʨʝʩʘ ʪʨʝ˂ʠʭ ʣʠʮʘ. ʀ 

ʪʘʜʘ, ʟʘʢʦʥʦʜʘʚʘʮ ʪʨʝʙʘ ʜʘ ʩʝ ʦʧʨʝʜʝʣʠ ʟʘ ʬʦʨʤʫ ʢʦʿʦʤ ʩʝ 

ʦʤʦʛʫ˂ʫʿʝ ʦʩʪʚʘʨʝˁʝ ʦʚʠʭ ʮʠˀʝʚʘ ʫʟ ʰʪʦ ʤʘˁʝ ʦʛʨʘʥʠʯʝˁʝ 

ʩʣʦʙʦʜʝ ʫʛʦʚʘʨʘˁʘ, ʤʠʥʠʤʘʣʥʦ ʫʩʧʦʨʘʚʘˁʝ ʧʨʘʚʥʦʛ ʧʨʦʤʝʪʘ ʠ 

ʰʪʦ ʤʘˁʝ ʪʨʦʰʢʦʚʝ ʟʘ ʫʛʦʚʦʨʥʝ ʩʪʨʘʥʝ. ɼʦ ʦʧʪʠʤʘʣʥʝ ʚʨʩʪʝ 

ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʟʘʢʦʥʦʜʘʚʘʮ ʤʦʞʝ ʜʦ˂ʠ ʫʪʚʨʹʠʚʘˁʝʤ ʬʫʥʢʮʠʿʘ 

ʢʦʿʝ ʬʦʨʤʘ ʤʦʨʘ ʜʘ ʦʩʪʚʘʨʫʿʝ ʫ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ. ɿʘ ʪʦ ʿʝ 

ʧʨʝʪʭʦʜʥʦ ʧʦʪʨʝʙʥʦ ʦʜʨʝʜʠʪʠ ʬʫʥʢʮʠʿʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ 

ʧʨʝʮʠʟʥʠʿʝ ʥʝʛʦ ʰʪʦ ʿʝ ʪʦ ʫ ʧʨʝʪʝʞʥʦʤ ʜʝʣʫ ʜʦʤʘ˂ʝ ʣʠʪʝʨʘʪʫʨʝ 

ʜʦ ʩʘʜʘ ʫʯʠˁʝʥʦ. 
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documents, indicates that their introduction into our legal system has 
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existence of these types of forms contributes to legal certainty, relieving 

of the courts and facilitating access to the justice system. 

However, this does not mean that the legislator should often and 

lightly condition the valid conclusion of contracts by concluding them in 

a certain form. In our law, the ruling principle is informality, which 
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the basic principles of the law of obligations. The legislator should 

choose to restrict this freedom by prescribing the obligatory form only 

when there is a justifiable reason for it. It can be reflected in the 
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interests of contracting parties, the public interest, or the interests of third 

parties. Even then, the legislator should opt for a form that enables the 

achievement of these goals with the least possible restriction of freedom 

of contract, minimal slowdown of legal transactions and the lowest 

possible costs for the contracting parties. The legislator can reach the 

optimal type of contract form by determining the functions that the form 

must perform in a particular case. For that, it is necessary to determine 

the functions of the form of the contract more precisely than it has been 

done so far in the predominant part of the domestic literature. 
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1 

 

ʉʘʞʝʪʘʢ 

 

ʀʘʢʦ ʿʝ ʿʘʚʥʦ ʙʝʣʝʞʥʠʰʪʚʦ ʧʨʚʠ ʧʫʪ ʫʚʝʜʝʥʦ ɿʘʢʦʥʦʤ ʦ ʿʘʚʥʠʤ ʙʝʣʝʞʥʠʮʠʤʘ 

(ʥʦʪʘʨʠʤʘ) 1930. ʛʦʜʠʥʝ ʦʥʦ ʫ ʩʨʧʩʢʦʤ ʧʨʘʚʫ ʥʝʤʘ ʜʫʛʫ ʪʨʘʜʠʮʠʿʫ. ʆʚʘʿ ʟʘʢʦʥ ʚʘʞʠʦ ʿʝ 

ʩʘʤʦ ʜʦ 1944. ʛʦʜʠʥʝ, ʧʨʠ ʯʝʤʫ ʜʦ ʪʘʜʘ ʥʘ ʥʘʿʚʝ˂ʝʤ ʜʝʣʫ ʪʝʨʠʪʦʨʠʿʝ ʉʨʙʠʿʝ ʿʘʚʥʦ 

ʙʝʣʝʞʥʠʰʪʚʦ ʥʠʿʝ ʥʠ ʫʩʧʦʩʪʘʚˀʝʥʦ. ʋ ʧʦʩʣʝʨʘʪʥʦʿ ʣʠʪʝʨʘʪʫʨʠ ʩʝ ʦ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʿ 

ʬʦʨʤʠ ʫʛʦʚʦʨʘ ʚʨʣʦ ʤʘʣʦ ʛʦʚʦʨʠʣʦ ʟʙʦʛ ʯʝʛʘ ʿʝ ʫ ʚʨʝʤʝ ʜʦʥʦʰʝˁʘ ɿʘʢʦʥʘ ʦ ʿʘʚʥʠʤ 

ʙʝʣʝʞʥʠʮʠʤʘ 2011. ʛʦʜʠʥʝ ʦʥʘ ʧʝʨʮʠʧʠʨʘʥʘ ʢʘʦ ʥʝʰʪʦ ʩʘʩʚʠʤ ʥʦʚʦ. ʈʝʘʢʮʠʿʝ ʩʪʨʫʯʥʝ 

ʿʘʚʥʦʩʪʠ ʥʘ ʫʚʦʹʝˁʝ ʥʦʚʠʭ ʚʨʩʪʘ ʬʦʨʤʝ ʫ ʥʘʰ ʧʨʘʚʥʠ ʩʠʩʪʝʤ ʙʠʣʝ ʩʫ ʨʘʟʥʦʚʨʩʥʝ. ʆʥʝ 

ʩʫ ʩʝ ʢʨʝʪʘʣʝ ʦʜ ʦʧʪʠʤʠʟʤʘ ʠ ʚʝʣʠʢʠʭ ʦʯʝʢʠʚʘˁʘ ʦʜ ʥʦʚʠʭ ʚʨʩʪʘ ʬʦʨʤʝ ʫ ʜʦʢʪʨʠʥʠ ʜʦ 

ʦʰʪʨʦʛ ʧʨʦʪʝʩʪʘ ʘʜʚʦʢʘʪʘ ʟʙʦʛ ˁʠʭʦʚʦʛ ʫʚʦʹʝˁʘ. 

ʋ ʥʘʰʝʤ ʧʨʘʚʥʦʤ ʩʠʩʪʝʤʫ ʨʘʟʣʠʢʫʿʫ ʩʝ ʪʨʠ ʚʨʩʪʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʬʦʨʤʝ 

ʦʙʣʠʛʘʮʠʦʥʠʭ ʫʛʦʚʦʨʘ ï ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ, ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʧʦʪʚʨʹʝʥʘ 

(ʩʦʣʝʤʥʠʟʦʚʘʥʘ) ʧʨʠʚʘʪʥʘ ʠʩʧʨʘʚʘ ʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʦʚʝʨʘ ʧʦʪʧʠʩʘ. ɼʦʢ ʿʝ ʦʚʝʨʘ 

ʧʦʪʧʠʩʘ ʧʦʩʪʦʿʘʣʘ ʫ ʥʘʰʝʤ ʧʨʘʚʫ ʠ ʧʨʝ ʫʚʦʹʝˁʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʰʪʚʘ, ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ 

ʟʘʧʠʩ ʠ ʩʦʣʝʤʥʠʟʦʚʘʥʘ ʧʨʠʚʘʪʥʘ ʠʩʧʨʘʚʘ ʧʨʝʜʩʪʘʚˀʘʿʫ ʥʦʚʝ ʚʨʩʪʝ ʬʦʨʤʝ ʫ ʥʘʰʝʤ 

ʧʨʘʚʥʦʤ ʩʠʩʪʝʤʫ. ʋʯʝʰ˂ʝʤ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʫ ʟʘʢˀʫʯʝˁʫ ʫʛʦʚʦʨʘ ʦʙʝʟʙʝʹʫʿʝ ʩʝ 

ʜʦʜʘʪʥʠ ʢʚʘʣʠʪʝʪ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʿʝʨ ʩʝ ʨʘʜʠ ʦ ʥʦʩʠʦʮʫ ʿʘʚʥʠʭ ʦʚʣʘʰ˂ʝˁʘ, ʩʪʨʫʯˁʘʢʫ 

ʢʦʿʠ ʿʝ ʜʫʞʘʥ ʜʘ ʩʝ ʩʪʘʨʘ ʦ ʠʥʪʝʨʝʩʫ ʦʙʝʿʫ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʠ ʜʘ ʧʦʩʪʫʧʘ ʫ ʩʢʣʘʜʫ ʩʘ 

ʥʘʯʝʣʠʤʘ ʥʝʧʨʠʩʪʨʘʩʥʦʩʪʠ, ʥʝʟʘʚʠʩʥʦʩʪʠ, ʧʦʚʝʨˀʠʚʦʩʪʠ, ʧʦʫʯʘʚʘˁʘ ʠ ʜʨ. ʥʘʯʝʣʠʤʘ 

ʚʨʰʝˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʜʝʣʘʪʥʦʩʪʠ. ʅʘ ʪʘʿ ʥʘʯʠʥ, ʦʚʠʤ ʚʨʩʪʘʤʘ ʬʦʨʤʝ, ʩʨʘʟʤʝʨʥʦ 

ʩʪʝʧʝʥʫ ʫʯʝʰ˂ʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ, ʦʤʦʛʫ˂ʫʿʝ ʩʝ ʦʩʪʚʘʨʠʚʘˁʝ ʚʠʰʝ ʬʫʥʮʢʠʿʘ ʬʦʨʤʝ 

ʫʛʦʚʦʨʘ ʠ ʫ ʚʝ˂ʝʤ ʦʙʠʤʫ ʥʝʛʦ ʰʪʦ ʿʝ ʪʦ ʤʦʛʫ˂ʝ ʧʦʩʪʠ˂ʠ ʦʙʠʯʥʦʤ ʧʠʩʘʥʦʤ ʬʦʨʤʦʤ. 

ʉʚʝʦʙʫʭʚʘʪʥʘ ʘʥʘʣʠʟʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʬʦʨʤʝ ʦʙʣʠʛʘʮʠʦʥʠʭ ʫʛʦʚʦʨʘ, ʘ ʧʦʩʝʙʥʦ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʠ ʩʦʣʝʤʥʠʟʦʚʘʥʝ ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ ʫʢʘʟʫʿʝ ʥʘ ʪʦ ʜʘ ʿʝ ˁʠʭʦʚʦ 

ʫʚʦʹʝˁʝ ʫ ʥʘʰ ʧʨʘʚʥʠ ʩʠʩʪʝʤ ʦʧʨʘʚʜʘʥʦ, ʪʝ ʜʘ ʩʝ ˁʠʭʦʚʠʤ ʧʦʩʪʦʿʘˁʝʤ ʦʙʝʟʙʝʹʫʿʝ ʚʝ˂ʠ 

ʩʪʝʧʝʥ ʟʘʰʪʠʪʝ ʠʥʪʝʨʝʩʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ, ʿʘʚʥʦʛ ʠʥʪʝʨʝʩʘ ʠʣʠ ʠʥʪʝʨʝʩʘ ʪʨʝ˂ʠʭ ʣʠʮʘ. 

ʇʦʩʪʦʿʘˁʝ ʦʚʠʭ ʚʨʩʪʘ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʜʦʧʨʠʥʦʩʠ ʧʨʘʚʥʦʿ ʩʠʛʫʨʥʦʩʪʠ, ʨʘʩʪʝʨʝ˂ʝˁʫ 

ʩʫʜʦʚʘ ʠ ʦʣʘʢʰʘʚʘˁʫ ʧʨʠʩʪʫʧʘ ʧʨʘʚʦʩʫʹʫ.  

ʊʦ, ʤʝʹʫʪʠʤ, ʥʝ ʟʥʘʯʠ ʜʘ ʟʘʢʦʥʦʜʘʚʘʮ ʪʨʝʙʘ ʯʝʩʪʦ ʠ ʦʣʘʢʦ ʜʘ ʫʩʣʦʚˀʘʚʘ 

ʧʫʥʦʚʘʞʘʥ ʥʘʩʪʘʥʘʢ ʫʛʦʚʦʨʘ ˁʠʭʦʚʠʤ ʟʘʢˀʫʯʝˁʝʤ ʫ ʦʜʨʝʹʝʥʦʿ ʬʦʨʤʠ. ʋ ʥʘʰʝʤ ʧʨʘʚʫ 

ʚʣʘʜʘʿʫ˂ʝ ʿʝ ʥʘʯʝʣʦ ʥʝʬʦʨʤʘʣʥʦʩʪʠ, ʘ ʦʥʦ ʧʨʝʜʩʪʘʚˀʘ ʿʝʜʘʥ ʘʩʧʝʢʪ ʥʘʯʝʣʘ ʩʣʦʙʦʜʝ 
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ʫʛʦʚʘʨʘˁʘ, ʿʝʜʥʦʛ ʦʜ ʦʩʥʦʚʥʠʭ ʥʘʯʝʣʘ ʦʙʣʠʛʘʮʠʦʥʦʛ ʧʨʘʚʘ. ʆʛʨʘʥʠʯʘʚʘˁʫ ʦʚʝ ʩʣʦʙʦʜʝ 

ʧʨʦʧʠʩʠʚʘˁʝʤ ʦʙʘʚʝʟʥʝ ʬʦʨʤʝ ʟʘʢʦʥʦʜʘʚʘʮ ʪʨʝʙʘ ʜʘ ʧʨʠʙʝʛʘʚʘ ʩʘʤʦ ʦʥʜʘ ʢʘʜʘ ʟʘ ʪʦ 

ʧʦʩʪʦʿʠ ʦʧʨʘʚʜʘʥ ʨʘʟʣʦʛ. ʆʥ ʤʦʞʝ ʜʘ ʩʝ ʦʛʣʝʜʘ ʫ ʦʩʪʚʘʨʝˁʫ ʦʜʨʝʹʝʥʠʭ 

ʧʨʘʚʥʦʧʦʣʠʪʠʯʢʠʭ ʮʠˀʝʚʘ, ʦʜʥʦʩʥʦ ʟʘʰʪʠʪʠ ʠʥʪʝʨʝʩʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ, ʿʘʚʥʦʛ 

ʠʥʪʝʨʝʩʘ ʠʣʠ ʠʥʪʝʨʝʩʘ ʪʨʝ˂ʠʭ ʣʠʮʘ. ʀ ʪʘʜʘ, ʟʘʢʦʥʦʜʘʚʘʮ ʪʨʝʙʘ ʜʘ ʩʝ ʦʧʨʝʜʝʣʠ ʟʘ ʬʦʨʤʫ 

ʢʦʿʦʤ ʩʝ ʦʤʦʛʫ˂ʫʿʝ ʦʩʪʚʘʨʝˁʝ ʦʚʠʭ ʮʠˀʝʚʘ ʫʟ ʰʪʦ ʤʘˁʝ ʦʛʨʘʥʠʯʝˁʝ ʩʣʦʙʦʜʝ ʫʛʦʚʘʨʘˁʘ, 

ʤʠʥʠʤʘʣʥʦ ʫʩʧʦʨʘʚʘˁʝ ʧʨʘʚʥʦʛ ʧʨʦʤʝʪʘ ʠ ʰʪʦ ʤʘˁʝ ʪʨʦʰʢʦʚʝ ʟʘ ʫʛʦʚʦʨʥʝ ʩʪʨʘʥʝ. ɼʦ 

ʦʧʪʠʤʘʣʥʝ ʚʨʩʪʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʟʘʢʦʥʦʜʘʚʘʮ ʤʦʞʝ ʜʦ˂ʠ ʫʪʚʨʹʠʚʘˁʝʤ ʬʫʥʢʮʠʿʘ ʢʦʿʝ 

ʬʦʨʤʘ ʤʦʨʘ ʜʘ ʦʩʪʚʘʨʫʿʝ ʫ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ. ɿʘ ʪʦ ʿʝ ʧʨʝʪʭʦʜʥʦ ʧʦʪʨʝʙʥʦ ʦʜʨʝʜʠʪʠ 

ʬʫʥʢʮʠʿʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʧʨʝʮʠʟʥʠʿʝ ʥʝʛʦ ʰʪʦ ʿʝ ʪʦ ʫ ʧʨʝʪʝʞʥʦʤ ʜʝʣʫ ʜʦʤʘ˂ʝ ʣʠʪʝʨʘʪʫʨʝ 

ʜʦ ʩʘʜʘ ʫʯʠˁʝʥʦ. 
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Summary 

 

Although notary public system was first introduced by the Law on Notaries Public in 

1930, it does not have a long tradition in the Serbian legislature. This law was valid only until 

1944, during which time a notary public system was not even established in most of the territory 

of Serbia. In the post-war literature, very little was said about the notarial form of the contract, 

which is why at the time of the adoption of the Law on Notary Public Office in 2011, it was 

perceived as something completely new. The reactions of the professional public to the 

introduction of new types of form in our legal system were diverse. They ranged from optimism 

and high expectations from new types of form in the doctrine to the strong protest of lawyers 

because of their introduction. 

In our legal system, there are three types of notarial forms of obligation contracts - notary 

public record, notary public confirmed (solemnized) private document and notary public 

signature verification. While signature verification existed in our law even before the 

introduction of notary public, notarial record and solemnized private document represent new 

types of form in our legal system. The participation of the notary public in the process of 

concluding the contract provides an additional quality of the contract form because s/he is a 

holder of a public authority, an expert who is obliged to take care of the interests of both parties 

and to act in accordance with the principles of impartiality, independence, confidentiality, 

teaching and other principles of performing notary public activities. In this way, these types of 

forms, in proportion to the degree of participation of the notary public, enable the 

accomplishment of more functions of the contract form and to a greater extent than can be 

achieved in ordinary written form. 

A comprehensive analysis of the notarial form of contractual obligations, especially 

notary public records and solemnized private documents, indicates that their introduction into 

our legal system has been justified, and that their existence provides a greater degree of 

protection of contracting parties, public interests or third parties. The existence of these types 

of forms contributes to legal certainty, relieving of the courts and facilitating access to the 

justice system. 

However, this does not mean that the legislator should often and lightly condition the 

valid conclusion of contracts by concluding them in a certain form. In our law, the ruling 

principle is informality, which represents one aspect of the principle of freedom of contract as 
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one of the basic principles of the law of obligations. The legislator should choose to restrict 

this freedom by prescribing the obligatory form only when there is a justifiable reason for it. It 

can be reflected in the achievement of certain legal and political goals, i.e., the protection of 

the interests of contracting parties, the public interest or the interests of third parties. Even then, 

the legislator should opt for a form that enables the achievement of these goals with the least 

possible restriction of freedom of contract, minimal slowdown of legal transactions and the 

lowest possible costs for the contracting parties. The legislator can reach the optimal type of 

contract form by determining the functions that the form must perform in a particular case. For 

that, it is necessary to determine the functions of the form of the contract more precisely than 

it has been done so far in the predominant part of the domestic literature. 
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I ʋɺʆɼ  

ʋ ʚʝ˂ʠʥʠ ʝʚʨʦʧʩʢʠʭ ʟʝʤʘˀʘ ʿʘʚʥʦ ʙʝʣʝʞʥʠʰʪʚʦ ʠʤʘ ʜʫʛʫ ʪʨʘʜʠʮʠʿʫ. ʄʘʜʘ ʫ ʥʘʰʝ 

ʧʨʘʚʦ ʥʠʿʝ ʧʨʚʠ ʧʫʪ ʫʚʝʜʝʥʦ ʜʦʥʦʰʝˁʝʤ ɿʘʢʦʥʘ ʦ ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʰʪʚʫ ʠʟ 2011. ʛʦʜʠʥʝ, 

ʫ ʪʦ ʚʨʝʤʝ, ʫ ʜʦʤʘ˂ʦʿ ʩʪʨʫʯʥʦʿ ʿʘʚʥʦʩʪʠ ʿʝ ʿʘʚʥʦ ʙʝʣʝʞʥʠʰʪʚʦ ʧʦʩʤʘʪʨʘʥʦ ʢʘʦ ʥʦʚʫʤ ʫ 

ʥʘʰʝʤ ʧʨʘʚʥʦʤ ʩʠʩʪʝʤʫ. ʊʦ ʥʠʿʝ ʠʟʥʝʥʘʹʫʿʫ˂ʝ ʙʫʜʫ˂ʠ ʜʘ ʿʝ ʦʥʦ ʫʚʝʜʝʥʦ ʫ ʧʨʘʚʥʠ ʩʠʩʪʝʤ 

ʪʘʜʘʰˁʝ ʂʨʘˀʝʚʠʥʝ ɱʫʛʦʩʣʘʚʠʿʝ ɿʘʢʦʥʦʤ ʦ ʿʘʚʥʠʤ ʙʝʣʝʞʥʠʮʠʤʘ (ʥʦʪʘʨʠʤʘ) ʠʟ 1930. 

ʛʦʜʠʥʝ ʜʘ ʙʠ ʜʦ ˁʝʛʦʚʦʛ ʫʢʠʜʘˁʘ ʜʦʰʣʦ ʚʝ˂ 1944. ʛʦʜʠʥʝ. ʇʨʠ ʪʦʤʝ, ʥʠ ʟʘ ʚʨʝʤʝ ʚʘʞʝˁʘ 

ʦʚʦʛ ʟʘʢʦʥʘ ʥʘ ʥʘʿʚʝ˂ʝʤ ʜʝʣʫ ʪʝʨʠʪʦʨʠʿʝ ʉʨʙʠʿʝ ʿʘʚʥʦ ʙʝʣʝʞʥʠʰʪʚʦ ʥʠʿʝ ʥʠ ʙʠʣʦ 

ʫʩʧʦʩʪʘʚˀʝʥʦ. ʋ ʜʝʮʝʥʠʿʘʤʘ ʢʦʿʝ ʩʫ ʫʩʣʝʜʠʣʝ ʫ ʜʦʤʘ˂ʦʿ ʜʦʢʪʨʠʥʠ ʥʠʿʝ ʙʠʣʦ ʤʥʦʛʦ ʨʝʯʠ 

ʦ ʿʘʚʥʠʤ ʙʝʣʝʞʥʠʮʠʤʘ, ʥʠʪʠ ʬʦʨʤʘʤʘ ʫʛʦʚʦʨʘ ʢʦʿʝ ʧʦʜʨʘʟʫʤʝʚʘʿʫ ˁʠʭʦʚʦ ʫʯʝʰ˂ʝ. 

ʋʢʦʣʠʢʦ ʙʠ ʫ ʨʘʜʦʚʠʤʘ ʜʦʤʘ˂ʠʭ ʮʠʚʠʣʠʩʪʘ ʠ ʙʠʣʦ ʨʝʯʠ ʦ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʤ ʚʨʩʪʘʤʘ 

ʬʦʨʤʝ, ˁʝʥʦ ʧʦʤʠˁʘˁʝ ʙʠ ʩʝ ʫʛʣʘʚʥʦʤ ʩʚʦʜʠʣʦ ʥʘ ʢʦʥʩʪʘʪʘʮʠʿʫ ʜʘ ʠʭ ʚʘʞʝ˂ʝ ʧʨʘʚʦ ʥʝ 

ʧʦʟʥʘʿʝ. ʊʝʢ ʢʨʘʿʝʤ 90-ʠʭ ʛʦʜʠʥʘ ʧʨʦʰʣʦʛ ʚʝʢʘ ʿʘʚˀʘʿʫ ʩʝ ʧʨʚʝ ʠʜʝʿʝ ʦ ʧʦʥʦʚʥʦʤ ʫʚʦʹʝˁʫ 

ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʰʪʚʘ ʫ ʧʨʘʚʥʠ ʩʠʩʪʝʤ ʈʝʧʫʙʣʠʢʝ ʉʨʙʠʿʝ ʜʘ ʙʠ ʦʥʦ ʧʦʩʪʘʣʦ ʧʨʝʜʤʝʪ ʚʝ˂ʝʛ 

ʠʥʪʝʨʝʩʦʚʘˁʘ ʫ ʧʨʚʦʿ ʜʝʮʝʥʠʿʠ 21. ʚʝʢʘ. ɸʫʪʦʨʠ ʢʦʿʠ ʩʫ ʩʝ ʙʘʚʠʣʠ ʦʚʠʤ ʘʩʧʝʢʪʦʤ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʜʝʣʘʪʥʦʩʪʠ ʫʛʣʘʚʥʦʤ ʩʫ ʙʠʣʠ ʩʘʛʣʘʩʥʠ ʫ ʦʮʝʥʠ ʜʘ ʩʝ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʤ ʬʦʨʤʦʤ ʫʛʦʚʦʨʘ ʫʥʘʧʨʝʹʫʿʝ ʧʨʘʚʥʘ ʩʠʛʫʨʥʦʩʪ, ʨʘʩʪʝʨʝ˂ʫʿʫ ʩʫʜʦʚʠ, ʪʝ 

ʧʨʫʞʘ ʟʘʰʪʠʪʘ ʫʛʦʚʦʨʥʠʤ ʩʪʨʘʥʘʤʘ ʠ ʿʘʚʥʦʤ ʠʥʪʝʨʝʩʫ. ʀʧʘʢ, ʨʘʜʦʚʠ ʫ ʢʦʿʠʤʘ ʩʫ 

ʩʘʜʨʞʘʥʘ ʩʭʚʘʪʘˁʘ ʦʚʠʭ ʘʫʪʦʨʘ ʧʨʝʪʝʞʥʦ ʧʦʪʠʯʫ ʠʟ ʧʝʨʠʦʜʘ ʧʨʝ ʜʦʥʦʰʝˁʘ ɿʘʢʦʥʘ ʦ 

ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʰʪʚʫ 2011. ʛʦʜʠʥʝ, ʠʣʠ ʜʦ ʧʦʯʝʪʢʘ ˁʝʛʦʚʝ ʧʨʠʤʝʥʝ 2014. ʛʦʜʠʥʝ. ʊʘʢʦʹʝ, 

ʦʥʠ ʫʛʣʘʚʥʦʤ ʥʠʩʫ ʙʠʣʠ ʫʩʤʝʨʝʥʠ ʩʘʤʦ ʥʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʫ ʬʦʨʤʫ ʫʛʦʚʦʨʘ, ʚʝ˂ ʿʝ ʦʥʘ 

ʘʥʘʣʠʟʠʨʘʥʘ ʟʘʿʝʜʥʦ ʩʘ ʜʨʫʛʠʤ ʘʩʧʝʢʪʠʤʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʜʝʣʘʪʥʦʩʪʠ. ʉʫʧʨʦʪʥʦ 

ʦʧʪʠʤʠʟʤʫ ʠʩʢʘʟʘʥʦʤ ʫ ʜʦʢʪʨʠʥʠ, ʫ ʘʜʚʦʢʘʪʫʨʠ ʿʝ ʫʚʦʹʝˁʝ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʰʪʚʘ, ʘ 

ʧʦʩʝʙʥʦ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʥʘʠʰʣʦ ʥʘ ʟʥʘʯʘʿʘʥ ʦʪʧʦʨ. ʋʩʣʦʚˀʘʚʘˁʝ 

ʟʘʢˀʫʯʠʚʘˁʘ ʦʜʨʝʹʝʥʠʭ ʚʨʩʪʘ ʫʛʦʚʦʨʘ ˁʠʭʦʚʠʤ ʩʘʩʪʘʚˀʘˁʝʤ ʦʜ ʩʪʨʘʥʝ ʿʘʚʥʦʛ 

ʙʝʣʝʞʥʠʢʘ ʩʭʚʘ˂ʝʥʦ ʿʝ ʫ ʦʚʦʤ ʜʝʣʫ ʩʪʨʫʯʥʝ ʿʘʚʥʦʩʪʠ ʢʘʦ ʫʜʘʨ ʥʘ ʘʜʚʦʢʘʪʩʢʫ ʧʨʦʬʝʩʠʿʫ. 

ɻʣʘʩʦʚʠ ʧʨʦʪʠʚ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʩʪʠʰʘʣʠ ʩʫ ʩʝ ʪʝʢ ʥʘʢʦʥ ʠʟʤʝʥʘ ʟʘʢʦʥʘ 

ʢʦʿʠʤʘ ʿʝ ʟʘ ʟʥʘʯʘʿʘʥ ʙʨʦʿ ʫʛʦʚʦʨʘ ʫʙʣʘʞʝʥ ʟʘʭʪʝʚ ʬʦʨʤʝ, ʪʝ ʦʤʦʛʫ˂ʝʥʦ ʫʯʝʰ˂ʝ ʘʜʚʦʢʘʪʘ 

ʫ ˁʠʭʦʚʦʤ ʩʘʩʪʘʚˀʘˁʫ. ʊʦ ʩʚʘʢʘʢʦ ʥʝ ʟʥʘʯʠ ʜʘ ʩʫ ʪʠʤʝ ʦʪʢʣʦˁʝʥʘ ʩʚʘ ʧʠʪʘˁʘ ʠ ʩʫʤˁʝ 

ʫ ʚʝʟʠ ʩʘ ʥʦʚʠʤ ʚʨʩʪʘʤʘ ʬʦʨʤʝ ʫ ʥʘʰʝʤ ʧʨʘʚʥʦʤ ʩʠʩʪʝʤʫ.  

ʋ ʩʚʝʩʪʠ ʫʯʝʩʥʠʢʘ ʧʨʘʚʥʦʛ ʧʨʦʤʝʪʘ ʦʙʘʚʝʟʥʘ ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʥʘʿʯʝʰ˂ʝ ʩʝ 

ʧʝʨʮʠʧʠʨʘ ʠʩʢˀʫʯʠʚʦ ʢʘʦ ʚʠʜ ʦʛʨʘʥʠʯʝˁʘ ʩʣʦʙʦʜʝ ʫʛʦʚʘʨʘˁʘ. ɿʘʠʩʪʘ, ʫʩʣʦʚˀʘʚʘˁʝʤ 

ʧʫʥʦʚʘʞʥʦʛ ʥʘʩʪʘʥʢʘ ʫʛʦʚʦʨʘ ʠʟʨʘʞʘʚʘˁʝʤ ʩʘʛʣʘʩʥʠʭ ʠʟʿʘʚʘ ʚʦˀʘ ʫ ʦʜʨʝʹʝʥʦʤ ʦʙʣʠʢʫ 
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ʦʜʩʪʫʧʘ ʩʝ ʦʜ ʥʘʯʝʣʘ ʥʝʬʦʨʤʘʣʥʦʩʪʠ ʢʘʦ ʿʝʜʥʦʛ ʦʜ ʘʩʧʝʢʘʪʘ ʩʣʦʙʦʜʝ ʫʛʦʚʘʨʘˁʘ ï ʩʣʦʙʦʜʝ 

ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʜʘ ʦʜʨʝʜʝ ʬʦʨʤʫ ʫ ʢʦʿʦʿ ˂ʝ ʟʘʢˀʫʯʠʪʠ ʫʛʦʚʦʨ. ʆʩʠʤ ʪʦʛʘ, ʟʘʢˀʫʯʠʚʘˁʝ 

ʫʛʦʚʦʨʘ ʫ ʦʜʨʝʹʝʥʦʤ ʦʙʣʠʢʫ ʧʦʜʨʘʟʫʤʝʚʘ ʠ ʫʪʨʦʰʘʢ ʚʨʝʤʝʥʘ ʠ ʩʨʝʜʩʪʘʚʘ ʢʦʥʪʨʘʭʝʥʘʪʘ. 

ʄʝ́ ʫʪʠʤ, ʫ ʦʜʨʝʹʝʥʠʤ ʩʣʫʯʘʿʝʚʠʤʘ, ʢʘʜʘ ʿʝ ʧʨʘʚʠʣʥʦ ʦʜʨʝʹʝʥʘ, ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʤʦʞʝ 

ʩʣʫʞʠʪʠ ʠ ʢʘʦ ʩʨʝʜʩʪʚʦ ʟʘʰʪʠʪʝ ʜʨʫʛʠʭ ʘʩʧʝʢʘʪʘ ʥʘʯʝʣʘ ʩʣʦʙʦʜʝ ʫʛʦʚʘʨʘˁʘ. 

ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʧʦʜʨʘʟʫʤʝʚʘ ʫʯʝʰ˂ʝ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʢʘʦ ʥʦʩʠʦʮʘ 

ʿʘʚʥʠʭ ʦʚʣʘʰ˂ʝˁʘ ʫ ʧʦʩʪʫʧʢʫ ʟʘʢˀʫʯʠʚʘˁʘ ʫʛʦʚʦʨʘ. ɱʘʚʥʠ ʙʝʣʝʞʥʠʢ ʢʘʦ ʣʠʮʝ ʦʜ ʿʘʚʥʦʛ 

ʧʦʚʝʨʝˁʘ, ʢʚʘʣʠʬʠʢʦʚʘʥʠ ʠ ʥʝʩʧʨʠʩʪʨʘʩʥʠ ʩʪʨʫʯˁʘʢ ʧʦʫʯʘʚʘ ʩʪʨʘʥʝ ʠ ʩʪʘʨʘ ʩʝ ʦ ʪʦʤʝ 

ʜʘ ʟʘʢˀʫʯʝ ʫʛʦʚʦʨ ʢʦʿʠ ʦʜʛʦʚʘʨʘ ˁʠʭʦʚʦʿ ʚʦˀʠ. ʆʥ ʠʩʧʠʪʫʿʝ ʠ ʠʩʧʫˁʝʥʦʩʪ ʫʩʣʦʚʘ ʟʘ 

ʟʘʢˀʫʯʝˁʝ ʧʨʝʜʤʝʪʥʦʛ ʫʛʦʚʦʨʘ ʠ ʜʦʧʫʰʪʝʥʦʩʪ ˁʝʛʦʚʝ ʩʘʜʨʞʠʥʝ. ʆʚʦʤ ʬʦʨʤʦʤ 

ʦʙʝʟʙʝʹʫʿʝ ʩʝ ʚʠʩʦʢ ʩʪʝʧʝʥ ʟʘʰʪʠʪʝ ʠʥʪʝʨʝʩʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ, ʪʨʝ˂ʠʭ ʣʠʮʘ, ʢʘʦ ʠ ʿʘʚʥʦʛ 

ʠʥʪʝʨʝʩʘ.  

ʀʧʘʢ, ʙʫʜʫ˂ʠ ʜʘ ʟʘʢˀʫʯʠʚʘˁʝ ʫʛʦʚʦʨʘ ʫ ʥʝʢʦʿ ʦʜ ʚʨʩʪʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʬʦʨʤʝ 

ʫʛʦʚʦʨʘ ʟʘʭʪʝʚʘ ʦʜʣʘʟʘʢ ʢʦʜ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʠ ʧʣʘ˂ʘˁʝ ʥʘʢʥʘʜʝ, ʪʦ ʧʦʜʨʘʟʤʝʚʘ ʠ ʚʝ˂ʝ 

ʦʧʪʝʨʝ˂ʝˁʝ ʟʘ ʫʛʦʚʘʨʘʯʝ. ʇʦʩʣʝʜʠʯʥʦ, ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʬʦʨʤʘ ʤʦʞʝ ʚʦʜʠʪʠ ʫʩʧʦʨʘʚʘˁʫ 

ʧʨʘʚʥʦʛ ʧʨʦʤʝʪʘ. ɿʙʦʛ ʪʦʛʘ, ʟʘʢʦʥʦʜʘʚʘʮ ʧʨʠʣʠʢʦʤ ʧʨʦʧʠʩʠʚʘˁʘ ʙʠʣʦ ʢʦʿʝ ʬʦʨʤʝ ʢʘʦ 

ʫʩʣʦʚʘ ʟʘ ʧʫʥʦʚʘʞʘʥ ʥʘʩʪʘʥʘʢ ʦʜʨʝʹʝʥʦʛ ʫʛʦʚʦʨʘ ʤʦʨʘ ʠʤʘʪʠ ʦʧʨʘʚʜʘʥ ʨʘʟʣʦʛ. ʊʘʿ ʨʘʟʣʦʛ 

ʦʛʣʝʜʘ ʩʝ ʫ ʟʘʰʪʠʪʠ ʦʜʨʝʹʝʥʠʭ ʠʥʪʝʨʝʩʘ ʢʦʿʠ ʤʦʛʫ ʙʠʪʠ ʫʛʨʦʞʝʥʠ ʟʘʢˀʫʯʠʚʘˁʝʤ 

ʢʦʥʢʨʝʪʥʝ ʚʨʩʪʝ ʫʛʦʚʦʨʘ, ʦʜʥʦʩʥʦ ʫ ʦʩʪʚʘʨʝˁʫ ʦʜʨʝʹʝʥʠʭ ʧʨʘʚʥʦʧʦʣʠʪʠʯʢʠʭ ʮʠˀʝʚʘ. 

ʇʦʪʨʝʙʥʦ ʿʝ, ʜʘʢʣʝ, ʫ ʩʚʘʢʦʤ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ ʥʘ˂ʠ ʚʨʩʪʫ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʢʦʿʘ ˂ʝ ʙʠʪʠ 

ʘʜʝʢʚʘʪʥʘ ʟʘ ʦʩʪʚʘʨʠʚʘˁʝ ʜʘʪʠʭ ʮʠˀʝʚʘ ʫʟ ʤʘʢʩʠʤʘʣʥʫ ʧʦʰʪʝʜʫ ʩʣʦʙʦʜʝ ʫʛʦʚʘʨʘˁʘ, 

ʙʨʟʠʥʝ ʧʨʘʚʥʦʛ ʧʨʦʤʝʪʘ ʠ ʙʫ˅ʝʪʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ. ʊʦ ʥʠʿʝ ʤʦʛʫ˂ʝ ʙʝʟ ʧʨʝʪʭʦʜʥʝ 

ʪʝʤʝˀʥʝ ʘʥʘʣʠʟʝ ʮʠˀʝʚʘ, ʦʜʥʦʩʥʦ ʬʫʥʢʮʠʿʘ ʬʦʨʤʝ ʫʛʦʚʦʨʘ. ʀʘʢʦ ʩʝ ʫ ʜʦʤʘ˂ʦʿ 

ʣʠʪʝʨʘʪʫʨʠ ʥʘʿʯʝʰ˂ʝ ʧʦʤʠˁʫ ʜʚʝ ʬʫʥʢʮʠʿʝ ʬʦʨʤʝ, ʜʦʢʘʟʥʘ ʠ ʟʘʰʪʠʪʥʘ, ˁʠʭʦʚʦ 

ʧʨʝʮʠʟʥʠʿʝ ʜʝʬʠʥʠʩʘˁʝ ʥʝʦʧʭʦʜʥʦ ʿʝ ʟʘ ʫʪʚʨʹʠʚʘˁʝ ʢʨʠʪʝʨʠʿʫʤʘ ʢʦʿʠʤ ʟʘʢʦʥʦʜʘʚʘʮ 

ʪʨʝʙʘ ʜʘ ʩʝ ʚʦʜʠ ʧʨʠʣʠʢʦʤ ʦʜʨʝʹʠʚʘˁʘ ʦʧʪʠʤʘʣʥʝ ʚʨʩʪʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ. ʅʘʠʤʝ, ʥʠʿʝ 

ʩʚʘʢʘ ʬʦʨʤʘ ʧʦʜʦʙʥʘ ʜʘ ʦʩʪʚʘʨʠ ʩʚʝ ʮʠˀʝʚʝ, ʦʜʥʦʩʥʦ ʬʫʥʢʮʠʿʝ. ʋʯʝʰ˂ʝʤ ʿʘʚʥʦʛ 

ʙʝʣʝʞʥʠʢʘ ʫ ʟʘʢˀʫʯʝˁʫ ʫʛʦʚʦʨʘ, ʫ ʟʘʚʠʩʥʦʩʪʠ ʦʜ ʩʪʝʧʝʥʘ ˁʝʛʦʚʦʛ ʫʯʝʰ˂ʘ, ʦʤʦʛʫ˂ʫʿʝ ʩʝ 

ʦʩʪʚʘʨʝˁʝ ʩʚʠʭ ʮʠˀʝʚʘ ʢʦʿʠʤʘ ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʤʦʞʝ ʜʘ ʩʣʫʞʠ ʠ ʫ ʚʝ˂ʝʤ ʦʙʠʤʫ ʫ ʦʜʥʦʩʫ 

ʥʘ ʦʩʪʘʣʝ ʚʨʩʪʝ ʬʦʨʤʝ.  

ɿʥʘʯʘʿ ʧʨʝʮʠʟʥʦʛ ʫʪʚʨʹʠʚʘˁʘ ʨʘʟʣʠʯʠʪʠʭ ʬʫʥʢʮʠʿʘ ʢʦʿʝ ʩʝ ʤʦʛʫ ʦʩʪʚʘʨʠʪʠ ʬʦʨʤʦʤ 

ʫʛʦʚʦʨʘ ʥʝ ʠʩʮʨʧˀʫʿʝ ʩʝ ʫ ʩʘʤʦʤ ʠʟʙʦʨʫ ʦʜʛʦʚʘʨʘʿʫ˂ʝ ʚʨʩʪʝ ʬʦʨʤʝ ʟʘ ʢʦʥʢʨʝʪʘʥ ʫʛʦʚʦʨ. 

ʐʪʘʚʠʰʝ, ʮʠˀ ʟʙʦʛ ʢʦʿʝʛ ʿʝ ʟʘʢʦʥʦʜʘʚʘʮ ʠʤʧʝʨʘʪʠʚʥʦʤ ʥʦʨʤʦʤ ʧʨʦʧʠʩʘʦ ʦʜʨʝʹʝʥʫ 



 

7 

 

ʬʦʨʤʫ ʤʦʞʝ ʙʠʪʠ ʨʝʣʝʚʘʥʪʘʥ ʠ ʧʨʠʣʠʢʦʤ ʦʮʝʥʝ ʧʫʥʦʚʘʞʥʦʩʪʠ ʫʛʦʚʦʨʘ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ 

ʩʪʨʘʥʝ ʥʝ ʧʦʩʪʫʧʝ ʫ ʩʢʣʘʜʫ ʩʘ ʪʦʤ ʥʦʨʤʦʤ ʧʨʠʣʠʢʦʤ ʟʘʢˀʫʯʝˁʘ ʫʛʦʚʦʨʘ. ʆʜ ˁʠʭ, ʜʘʢʣʝ, 

ʟʘʚʠʩʝ ʧʦʩʣʝʜʠʮʝ ʥʝʜʦʩʪʘʪʘʢʘ ʦʙʘʚʝʟʥʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ, ʢʘʦ ʠ ʤʦʛʫ˂ʥʦʩʪ ʧʨʠʤʝʥʝ 

ʤʝʭʘʥʠʟʘʤʘ ʢʦʿʠʤʘ ʙʠ ʩʝ ʪʘʢʘʚ ʫʛʦʚʦʨ ʦʜʨʞʘʦ ʥʘ ʩʥʘʟʠ. ʀʟ ʥʘʚʝʜʝʥʦʛ ʿʝ ʚʠʜˀʠʚʦ ʜʘ 

ʩʚʝʦʙʫʭʚʘʪʥʘ ʘʥʘʣʠʟʘ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʟʘʧʨʘʚʦ ʧʦʜʨʘʟʫʤʝʚʘ ʙʘʚˀʝˁʝ ʙʨʦʿʥʠʤ 

ʩʫʰʪʠʥʩʢʠʤ ʧʠʪʘˁʠʤʘ.  

ʀ ʧʦʨʝʜ ʪʦʛʘ, ʫ ʜʦʤʘ˂ʦʿ ʜʦʢʪʨʠʥʠ ʥʠʿʝ ʫʯʠˁʝʥ ʧʦʢʫʰʘʿ ʠʥʪʝʛʨʘʣʥʦʛ ʧʨʠʢʘʟʘ ʬʦʨʤʝ 

ʫʛʦʚʦʨʘ ʫ ʧʦʩʣʝʜˁʠʭ ʛʦʪʦʚʦ ʰʝʩʪ ʜʝʮʝʥʠʿʘ. ʆʥʘ ʿʝ ʠ ʧʨʝ (ʧʦʥʦʚʥʦʛ) ʫʚʦʹʝˁʘ ʿʘʚʥʦʛ 

ʙʝʣʝʞʥʠʰʪʚʘ ʦʙʨʘʹʠʚʘʥʘ ʫ ʦʢʚʠʨʫ ʧʦʿʝʜʠʥʠʭ ʯʣʘʥʘʢʘ ʧʨʠ ʯʝʤʫ ʿʝ ʠ ʪʘʜʘ ʠʥʪʝʨʝʩʦʚʘˁʝ 

ʘʫʪʦʨʘ, ʧʦ ʧʨʘʚʠʣʫ, ʙʠʣʦ ʫʩʤʝʨʝʥʦ ʥʘ ʬʦʨʤʫ ʫʛʦʚʦʨʘ ʦ ʧʨʦʤʝʪʫ ʥʝʧʦʢʨʝʪʥʦʩʪʠ. ʊʦ, 

ʤʝʹʫʪʠʤ, ʥʝ ʟʥʘʯʠ ʜʘ ʩʝ ʟʥʘʯʘʿ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʫ ʤʝʹʫʚʨʝʤʝʥʫ ʩʤʘˁʠʦ. ʐʪʘʚʠʰʝ, ʫʧʨʢʦʩ 

ʚʘʞʝ˂ʝʤ ʥʘʯʝʣʫ ʥʝʬʦʨʤʘʣʥʦʩʪʠ ʫ ʩʘʚʨʝʤʝʥʦʤ ʧʨʘʚʫ ʧʨʠʤʝʪʘʥ ʿʝ ʧʦʨʘʩʪ ʙʨʦʿʘ 

ʬʦʨʤʘʣʥʠʭ ʫʛʦʚʦʨʘ, ʢʘʦ ʠ ʪʝʥʜʝʥʮʠʿʘ ʧʦʦʰʪʨʘʚʘˁʘ ʦʙʘʚʝʟʥʝ ʬʦʨʤʝ ʟʘ ʫʛʦʚʦʨʝ ʯʠʿʠ 

ʥʘʩʪʘʥʘʢ ʿʝ ʚʝ˂ ʙʠʦ ʫʩʣʦʚˀʝʥ ʟʘʢˀʫʯʝˁʝʤ ʫ ʦʜʨʝʹʝʥʦʿ ʬʦʨʤʠ. ʋʟ ʪʦ, ʚʨʣʦ ʯʝʩʪʦ ʫʛʦʚʦʨʥʝ 

ʩʪʨʘʥʝ ʩʧʦʨʘʟʫʤʥʦ ʫʩʣʦʚʝ ʧʫʥʦʚʘʞʘʥ ʥʘʩʪʘʥʘʢ ʠʥʘʯʝ ʥʝʬʦʨʤʘʣʥʦʛ ʫʛʦʚʦʨʘ ˁʝʛʦʚʠʤ 

ʩʘʩʪʘʚˀʘˁʝʤ ʫ ʦʜʨʝʹʝʥʦʤ ʦʙʣʠʢʫ ʠʣʠ ʩʝ ʩʘʛʣʘʩʝ ʦ ʪʦʤʝ ʜʘ ʦ ʚʝ˂ ʟʘʢˀʫʯʝʥʦʤ ʫʛʦʚʦʨʫ 

ʩʘʩʪʘʚʝ ʠʩʧʨʘʚʫ. ʆʥʝ ʪʦ ʯʠʥʝ ʫ ʥʘʩʪʦʿʘˁʫ ʜʘ ʦʙʝʟʙʝʜʝ ʚʝ˂ʠ ʩʪʝʧʝʥ ʩʠʛʫʨʥʦʩʪʠ, 

ʦʣʘʢʰʘʚʘˁʝʤ ʜʦʢʘʟʠʚʘˁʘ ʧʦʩʪʦʿʘˁʘ ʠ ʩʘʜʨʞʠʥʝ ʟʘʢˀʫʯʝʥʦʛ ʫʛʦʚʦʨʘ ʫ ʩʣʫʯʘʿʫ ʜʘ ʤʝʹʫ 

ˁʠʤʘ ʜʦʹʝ ʜʦ ʩʧʦʨʘ ʫ ʚʝʟʠ ʩʘ ʧʨʘʚʠʤʘ ʠ ʦʙʘʚʝʟʘʤʘ ʢʦʿʠ ʩʫ ʦʚʠʤ ʫʛʦʚʦʨʦʤ ʟʘʩʥʦʚʘʥʠ. 

ʄʘʜʘ ʿʝ ʦʜ ʧʦʯʝʪʢʘ ʧʨʠʤʝʥʝ ɿʘʢʦʥʘ ʦ ʿʘʚʥʠʤ ʙʝʣʝʞʥʠʮʠʤʘ ʧʨʦʪʝʢʣʦ ʦʩʘʤ ʛʦʜʠʥʘ, 

ʥʝ ʤʦʞʝ ʩʝ ʨʝ˂ʠ ʜʘ ʿ ʝ ʦ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʿ ʬʦʨʤʠ ʫʛʦʚʦʨʘ, ʘ ʧʦʩʝʙʥʦ ʦ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʤ 

ʟʘʧʠʩʫ ʠ ʩʦʣʝʤʥʠʟʦʚʘʥʦʿ ʧʨʠʚʘʪʥʦʿ ʠʩʧʨʘʚʠ ʩʚʝ ʧʦʟʥʘʪʦ. ɱʝʜʥʘ ʦʜ ʥʝʜʦʫʤʠʮʘ ʢʦʿʝ ʩʫ ʩʝ 

ʫ ʚʝʟʠ ʩʘ ʦʚʠʤ ʚʨʩʪʘʤʘ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʿʘʚʠʣʝ ʫ ʩʫʜʩʢʦʿ ʧʨʘʢʩʠ ʜʦʚʝʣʘ ʿʝ ʠ ʜʦ ʠʟʤʝʥʝ 

ʿʝʜʥʦʛ ʦʜ ʥʘʿʧʦʩʪʦʿʘʥʠʿʠʭ ʟʘʢʦʥʘ ʫ ʥʘʰʝʤ ʧʨʘʚʥʦʤ ʩʠʩʪʝʤʫ, ɿʘʢʦʥʘ ʦ ʦʙʣʠʛʘʮʠʦʥʠʤ 

ʦʜʥʦʩʠʤʘ. ʎʠˀ ʦʚʦʛ ʨʘʜʘ ʿʝ ʩʚʝʦʙʫʭʚʘʪʥʘ ʘʥʘʣʠʟʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʧʦʪʚʨʹʝʥʝ (ʩʦʣʝʤʥʠʟʦʚʘʥʝ) ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ ʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʦʚʝʨʝ 

ʧʦʪʧʠʩʘ ʧʨʠʢʘʟʠʚʘˁʝʤ ʧʦʩʪʫʧʢʘ ʩʘʩʪʘʚˀʘˁʘ ʠ ʩʘʜʨʞʠʥʝ ʦʚʠʭ ʠʩʧʨʘʚʘ, ʢʘʦ ʠ ʬʫʥʢʮʠʿʘ 

ʢʦʿʝ ʩʝ ʩʚʘʢʦʤ ʦʜ ʥʘʚʝʜʝʥʠʭ ʚʨʩʪʘ ʬʦʨʤʝ ʤʦʛʫ ʦʩʪʚʘʨʠʪʠ. ɼʨʫʛʠ ʮʠˀ ʿʝ ʫʪʚʨʹʠʚʘˁʝ 

ʢʨʠʪʝʨʠʿʫʤʘ ʢʦʿʠ ʙʠ ʟʘʢʦʥʦʜʘʚʮʫ ʤʦʛʘʦ ʜʘ ʧʦʩʣʫʞʠ ʧʨʠʣʠʢʦʤ ʫʪʚʨʹʠʚʘˁʘ ʦʧʪʠʤʘʣʥʝ 

ʚʨʩʪʝ ʬʦʨʤʝ ʟʘ ʢʦʥʢʨʝʪʥʫ ʚʨʩʪʫ ʫʛʦʚʦʨʘ. ʋ ʩʢʣʘʜʫ ʩʘ ʪʠʤʝ, ʫ ʨʘʜʫ ˂ʝ ʙʠʪʠ ʧʨʝʠʩʧʠʪʘʥʘ 

ʧʦʩʪʦʿʝ˂ʘ ʟʘʢʦʥʦʜʘʚʥʘ ʨʝʰʝˁʘ ʢʦʿʠʤʘ ʿʝ ʟʘ ʧʦʿʝʜʠʥʝ ʦʙʣʠʛʘʮʠʦʥʝ ʫʛʦʚʦʨʝ ʧʨʝʜʚʠʹʝʥʘ 

ʥʝʢʘ ʦʜ ʬʦʨʤʠ ʢʦʿʘ ʧʦʜʨʘʟʫʤʝʚʘ ʫʯʝʰ˂ʝ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʫ ʟʘʢˀʫʯʠʚʘˁʫ ʫʛʦʚʦʨʘ. ʋʟ 

ʪʦ, ʙʠ˂ʝ ʫʢʘʟʘʥʦ ʠ ʥʘ ʫʛʦʚʦʨʝ ʟʘ ʢʦʿʝ ʙʠ ʟʘʢʦʥʦʜʘʚʘʮ ʪʨʝʙʘʣʦ ʜʘ ʨʘʟʤʦʪʨʠ ʫʚʦʹʝˁʝ 
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ʦʙʘʚʝʟʥʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ˁʠʭʦʚʘ ʧʨʘʚʥʘ ʜʝʿʩʪʚʘ ʠ 

ʝʚʝʥʪʫʘʣʥʝ ʨʠʟʠʢʝ ʢʦʿʝ ʢʦʥʪʨʘʭʝʥʪʠ ʩʥʦʩʝ ˁʠʭʦʚʠʤ ʟʘʢˀʫʯʝˁʝʤ. ʋ ʩʚʝʪʣʫ ʠʟʤʝʥʘ ʠ 

ʜʦʧʫʥʝ ɿʘʢʦʥʘ ʦ ʦʙʣʠʛʘʮʠʦʥʠʤ ʦʜʥʦʩʠʤʘ ʠʟ 2020. ʛʦʜʠʥʝ, ʫ ʨʘʜʫ ˂ʝ ʙʠʪʠ ʘʥʘʣʠʟʠʨʘʥʦ ʠ 

ʧʠʪʘˁʝ ʬʦʨʤʝ ʧʫʥʦʤʦ˂ʿʘ ʢʦʿʝ ʩʝ ʜʘʿʝ ʨʘʜʠ ʟʘʢˀʫʯʝˁʘ ʫʛʦʚʦʨʘ ʟʘ ʢʦʿʠ ʩʝ ʟʘʭʪʝʚʘ ʥʝʢʘ ʦʜ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʭ ʬʦʨʤʠ. ʆʩʠʤ ʪʦʛʘ, ʠʩʪʨʘʞʠʚʘˁʝ ʪʨʝʙʘ ʜʘ ʦʙʫʭʚʘʪʠ ʠ ʘʥʘʣʠʟʫ 

ʧʦʩʣʝʜʠʮʘ ʥʝʜʦʩʪʘʪʘʢʘ ʦʚʝ ʬʦʨʤʝ ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʨʘʟʣʠʯʠʪʝ ʩʪʘʚʦʚʝ ʫ ʜʦʤʘ˂ʦʿ 

ʣʠʪʝʨʘʪʫʨʠ ʦ ʪʦʤʝ ʜʘ ʣʠ ʿʝ ʫʛʦʚʦʨ ʢʦʿʠ ʥʠʿʝ ʟʘʢˀʫʯʝʥ ʫ ʙʠʪʥʦʿ ʬʦʨʤʠ ʥʝʧʦʩʪʦʿʝ˂ʠ ʠʣʠ 

ʥʠʰʪʘʚ. ʋ ʚʝʟʠ ʩ ʪʠʤ ʧʦʪʨʝʙʥʦ ʿʝ ʠʩʧʠʪʘʪʠ ʠ ʧʦʪʝʥʮʠʿʘʣʥʝ ʤʝʭʘʥʠʟʤʝ ʟʘ ʦʪʢʣʘˁʘˁʝ 

ʧʦʩʣʝʜʠʮʘ ʥʝʧʦʩʪʫʧʘˁʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʫ ʩʢʣʘʜʫ ʩʘ ʧʨʘʚʠʣʦʤ ʦ ʦʙʘʚʝʟʥʦʿ ʬʦʨʤʠ 

ʫʛʦʚʦʨʘ ʢʦʿʠ ʟʘʢˀʫʯʫʿʫ.    

ʀʩʭʦʜ ʠʩʪʨʘʞʠʚʘˁʘ ʠ ʘʥʘʣʠʟʝ ʧʨʝʪʭʦʜʥʦ ʥʘʚʝʜʝʥʠʭ ʧʠʪʘˁʘ ʪʨʝʙʘ ʜʘ ʙʫʜʝ 

ʟʘʢˀʫʯʘʢ ʦ ʦʧʨʘʚʜʘʥʦʩʪʠ ʫʚʦʹʝˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʠʟ ʘʩʧʝʢʪʘ ʦʩʪʚʘʨʝˁʘ 

ʮʠˀʝʚʘ ʬʦʨʤʝ, ʘ ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʠ ˁʝʥʝ ʥʝʛʘʪʠʚʥʝ ʝʬʝʢʪʝ.  

ʋ ʨʘʜʫ ʩʝ ʧʨʝʚʘʩʭʦʜʥʦ ʧʨʠʤʝˁʫʿʫ ʦʩʥʦʚʥʠ ʤʝʪʦʜʠ ʧʨʘʚʥʝ ʥʘʫʢʝ, ʜʦʛʤʘʪʠʯʢʠ ʠ 

ʥʦʨʤʘʪʠʚʥʠ ʤʝʪʦʜ. ɼʦʛʤʘʪʠʯʢʠ ʤʝʪʦʜ ʩʣʫʞʠ ʫʪʚʨʹʠʚʘˁʫ ʧʨʘʚʦʛ ʟʥʘʯʝˁʘ ʥʦʨʤʝ. ɳʝʛʦʚʘ 

ʧʨʠʤʝʥʘ ʪʨʝʙʘ ʜʘ ʦʤʦʛʫ˂ʠ ʩʪʠʮʘˁʝ ʰʪʦ ʧʦʪʧʫʥʠʿʝʛ ʟʥʘˁʘ ʦ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʿ ʬʦʨʤʠ 

ʫʛʦʚʦʨʘ ʠ ˁʝʥʦʤ ʧʨʘʚʥʦʤ ʨʝʞʠʤʫ. ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʥʦʨʤʘʪʠʚʥʠʤ ʤʝʪʦʜʦʤ ʫʪʚʨʹʫʿʝ ʩʝ 

ˁʝʥʦ ʤʝʩʪʦ ʫ ʧʨʘʚʥʦʤ ʩʠʩʪʝʤʫ, ʦʜʥʦʩ ʧʨʝʤʘ ʫʛʦʚʦʨʫ ʢʘʦ ʧʨʘʚʥʦʿ ʫʩʪʘʥʦʚʠ ʠ ʜʨʫʛʠʤ, 

ʫʞʠʤ ʩʢʫʧʦʚʠʤʘ ʥʦʨʤʠ ʦʜ ʢʦʿʠʭ ʿʝ ʦʚʘ ʫʩʪʘʥʦʚʘ ʩʘʯʠˁʝʥʘ.  

ʉʚʝʦʙʫʭʚʘʪʥʘ ʦʙʨʘʜʘ ʪʝʤʝ ʨʘʜʘ ʟʘʭʪʝʚʘ ʠ ʧʨʠʤʝʥʫ ʠʩʪʦʨʠʿʩʢʦʧʨʘʚʥʦʛ ʠ 

ʫʧʦʨʝʜʥʦʧʨʘʚʥʦʛ ʤʝʪʦʜʘ. ʆʚʠ ʤʝʪʦʜʠ ʟʘʧʨʘʚʦ ʧʦʜʨʘʟʫʤʝʚʘʿʫ ʧʨʠʤʝʥʫ ʧʨʝʪʭʦʜʥʦ 

ʥʘʚʝʜʝʥʠʭ ʤʝʪʦʜʘ ʩʘʤʦ ʥʘ ʜʨʫʛʘʯʠʿʠ ʧʨʝʜʤʝʪ. ʋʤʝʩʪʦ ʧʦʟʠʪʠʚʥʦʛ ʧʨʘʚʘ, ʦʥʠ ʩʝ 

ʧʨʠʤʝˁʫʿʫ ʥʘ ʙʠʚʰʝ, ʦʜʥʦʩʥʦ ʥʘ ʩʪʨʘʥʦ ʧʨʘʚʦ. ʇʨʠʤʝʥʘ ʠʩʪʦʨʠʿʩʢʦʧʨʘʚʥʦʛ ʤʝʪʦʜʘ 

ʧʦʪʨʝʙʥʘ ʿʝ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʜʘ ʿʝ ʫ ʜʦʤʘ˂ʝʤ ʧʨʘʚʫ ʫʩʪʘʥʦʚʘ ʿʘʚʥʦʛ 

ʙʝʣʝʞʥʠʰʪʚʘ ʧʦʩʪʦʿʘʣʘ ʫ ʧʝʨʠʦʜʫ ʦʜ 1930. ʜʦ 1944. ʛʦʜʠʥʝ. ʇʦʤʦ˂ʫ ʦʚʦʛ ʤʝʪʦʜʘ 

ʧʦʪʨʝʙʥʦ ʿʝ ʩʘʛʣʝʜʘʪʠ ʧʨʘʚʥʠ ʨʝʞʠʤ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʬʦʨʤʝ ʫ ʜʘʪʦʤ ʧʝʨʠʦʜʫ ʩʘ ʮʠˀʝʤ 

ˁʝʛʦʚʦʛ ʫʧʦʨʝʹʠʚʘˁʘ ʩʘ ʚʘʞʝ˂ʠʤ ʧʨʘʚʥʠʤ ʨʝʞʠʤʦʤ ʠ ʠʩʧʠʪʠʚʘˁʘ ʫ ʢʦʿʦʿ ʤʝʨʠ ʩʫ ʥʦʨʤʝ 

ʚʘʞʝ˂ʝʛ ʟʘʢʦʥʘ ʟʘʩʥʦʚʘʥʝ ʥʘ ʦʥʠʤʘ ʠʟ ɿʘʢʦʥʘ ʦ ʿʘʚʥʠʤ ʙʝʣʝʞʥʠʮʠʤʘ ʠʟ 1930. ʛʦʜʠʥʝ.  

ʋʧʦʨʝʜʥʦʧʨʘʚʥʠ ʤʝʪʦʜ ʫ ʦʙʨʘʜʠ ʪʝʤʝ ʿʝ ʦʜ ʧʦʩʝʙʥʦʛ ʟʥʘʯʘʿʘ ʩ ʦʙʟʠʨʦʤ ʥʘ ʪʦ ʜʘ 

ʿʘʚʥʦ ʙʝʣʝʞʥʠʰʪʚʦ ʢʦʿʝ ʿʝ ʢʦʜ ʥʘʩ ʨʝʣʘʪʠʚʥʦ ʩʢʦʨʦ ʧʦʥʦʚʦ ʫʚʝʜʝʥʦ ʫ ʚʝ˂ʠʥʠ ʝʚʨʦʧʩʢʠʭ 

ʟʝʤʘˀʘ ʠʤʘ ʠʟʫʟʝʪʥʦ ʜʫʛʫ ʪʨʘʜʠʮʠʿʫ. ʀʩʪʨʘʞʠʚʘˁʝ ʩʪʨʘʥʦʛ ʧʨʘʚʘ ʫʩʤʝʨʝʥʦ ʿʝ 

ʧʨʚʝʥʩʪʚʝʥʦ ʥʘ ʘʫʩʪʨʠʿʩʢʦ ʠ ʥʝʤʘʯʢʦ ʧʨʘʚʦ ʙʫʜʫ˂ʠ ʜʘ ʩʝ ʜʦʤʘ˂ʝ ʧʨʠʚʘʪʥʦ ʧʨʘʚʦ 

ʪʨʘʜʠʮʠʦʥʘʣʥʦ ʦʩʣʘˁʘ ʥʘ ʧʨʘʚʥʫ ʨʝʛʫʣʘʪʠʚʫ ʟʝʤʘˀʘ ʛʝʨʤʘʥʩʢʦʛ ʧʨʘʚʥʦʛ ʢʨʫʛʘ. ʄʝʹʫ 
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ˁʠʤʘ ʿʝ ʟʘ ʧʨʝʜʤʝʪ ʦʚʦʛ ʨʘʜʘ ʦʜ ʠʟʫʟʝʪʥʦʛ ʟʥʘʯʘʿʘ ʘʫʩʪʨʠʿʩʢʦ ʧʨʘʚʦ ʩ ʦʙʟʠʨʦʤ ʥʘ ʪʦ ʜʘ 

ʿʝ ʙʠʚʰʠ ɿʘʢʦʥ ʦ ʿʘʚʥʠʤ ʙʝʣʝʞʥʠʮʠʤʘ ʠʟ 1930. ʛʦʜʠʥʝ ʥʘʩʪʘʦ ʧʦ ʫʛʣʝʜʫ ʥʘ ʘʫʩʪʨʠʿʩʢʠ 

ɿʘʢʦʥ ʦ ʥʦʪʘʨʩʢʠʤ ʘʢʪʠʤʘ ʠʟ 1871. ʛʦʜʠʥʝ. ʋʧʦʟʥʘʚʘˁʝ ʧʨʘʚʥʦʛ ʨʝʞʠʤʘ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʫ ʦʚʠʤ ʟʝʤˀʘʤʘ, ʢʘʦ ʠ ʠʩʪʨʘʞʠʚʘˁʝ ˁʠʭʦʚʝ ʧʨʘʚʥʝ 

ʪʝʦʨʠʿʝ ʠ ʩʫʜʩʢʝ ʧʨʘʢʩʝ ʿʝ ʚʠʰʝʩʪʨʫʢʦ ʢʦʨʠʩʥʦ. ʆʥʦ ˂ʝ ʦʤʦʛʫ˂ʠʪʠ ʿʘʩʥʠʿʝ ʩʘʛʣʝʜʘʚʘˁʝ 

ʧʨʝʜʥʦʩʪʠ ʠ ʤʘʥʘ ʦʚʝ ʚʨʩʪʝ ʬʦʨʤʝ, ʢʘʦ ʠ ʥʘʣʘʞʝˁʝ ʦʜʛʦʚʦʨʘ ʥʘ ʧʠʪʘˁʘ ʢʦʿʘ ʩʝ ʫ ʜʦʤʘ˂ʦʿ 

ʪʝʦʨʠʿʠ ʠ ʩʫʜʩʢʦʿ ʧʨʘʢʩʠ ʿʘʚˀʘʿʫ ʠʣʠ ˂ʝ ʩʝ ʪʝʢ ʿʘʚʠʪʠ. 
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I I  ʇʆɱɸʄ ʌʆʈʄɽ ʆɹʃʀɻɸʎʀʆʅʀʍ ʋɻʆɺʆʈɸ 

1. ʅʘʯʝʣʦ ʬʦʨʤʘʣʥʦʩʪʠ ʠ ʥʘʯʝʣʦ ʥʝʬʦʨʤʘʣʥʦʩʪʠ 

1.1. ʅʘʯʝʣʦ ʬʦʨʤʘʣʥʦʩʪʠ 

ɼʘ ʫ ʿʝʜʥʦʤ ʧʨʘʚʥʦʤ ʩʠʩʪʝʤʫ ʚʘʞʠ ʥʘʯʝʣʦ ʬʦʨʤʘʣʥʦʩʪʠ, ʦʜʥʦʩʥʦ ʬʦʨʤʘʣʠʟʤʘ 

ʤʦʞʝ ʩʝ ʨʝ˂ʠ ʫʢʦʣʠʢʦ ʿʝ, ʧʦ ʧʨʘʚʠʣʫ, ʟʘ ʧʫʥʦʚʘʞʘʥ ʥʘʩʪʘʥʘʢ ʧʨʘʚʥʠʭ ʧʦʩʣʦʚʘ ʧʦʪʨʝʙʥʦ 

ʠʩʧʫˁʝˁʝ ʦʜʨʝʹʝʥʠʭ ʬʦʨʤʘʣʥʠʭ ʟʘʭʪʝʚʘ, ʪʿ. ʜʘ ʠʟʿʘʚʝ ʚʦˀʝ ʩʪʨʘʥʘ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʙʫʜʫ 

ʠʟʨʘʞʝʥʝ ʫ ʫʥʘʧʨʝʜ ʦʜʨʝʹʝʥʦʤ ʦʙʣʠʢʫ. ʅʘʯʝʣʦ ʬʦʨʤʘʣʠʟʤʘ ʢʘʨʘʢʪʝʨʠʩʪʠʯʥʦ ʿʝ ʟʘ ʩʪʘʨʝ 

ʧʨʘʚʥʝ ʩʠʩʪʝʤʝ. ʆʥʦ ʩʝ ʥʘʨʦʯʠʪʦ ʧʦʚʝʟʫʿʝ ʩʘ ʨʠʤʩʢʠʤ ʧʨʘʚʦʤ ʟʘ ʢʦʿʝ ʩʝ ʢʘʞʝ ʜʘ ʩʝ, 

ʫʧʨʢʦʩ ʫʙʣʘʞʘʚʘˁʫ ʬʦʨʤʘʣʥʠʭ ʟʘʭʪʝʚʘ ʪʦʢʦʤ ˁʝʛʦʚʦʛ ʨʘʟʚʦʿʘ, ʥʠʢʘʜ ʥʠʿʝ ʫ ʧʦʪʧʫʥʦʩʪʠ 

ʦʩʣʦʙʦʜʠʣʦ ʬʦʨʤʘʣʠʟʤʘ.  

ʋ ʣʠʪʝʨʘʪʫʨʠ ʩʝ ʥʘʿʯʝʰ˂ʝ ʥʘʚʦʜʠ ʜʘ ʿʝ ʫ ʨʘʥʦʤ ʧʝʨʠʦʜʫ ʨʠʤʩʢʦʛ ʧʨʘʚʘ ʬʦʨʤʘ ʙʠʣʘ 

ʠʟʚʦʨ ʫʛʦʚʦʨʥʝ ʦʙʘʚʝʟʝ, ʪʿ. ʜʘ ʿʝ ʠʟ ˁʝ ʧʨʦʠʟʣʘʟʠʣʦ ʜʝʿʩʪʚʦ ʫʛʦʚʦʨʘ, ʘ ʥʝ ʠʟ ʩʘʛʣʘʩʥʦʩʪʠ 

ʚʦˀʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ.3 ʊʘʢʦ ʩʫ ʥʧʨ. ʢʦʜ ʩʪʠʧʫʣʘʮʠʿʝ ʫ ʪʦʤ ʧʝʨʠʦʜʫ ʧʨʘʚʦ ʧʦʚʝʨʠʦʮʘ ʠ 

ʦʙʘʚʝʟʘ ʜʫʞʥʠʢʘ ʥʘʩʪʘʿʘʣʠ ʠʟʛʦʚʘʨʘˁʝʤ ʦʜʨʝʹʝʥʠʭ ʧʨʝʮʠʟʥʦ ʬʦʨʤʫʣʠʩʘʥʠʭ ʨʝʯʠ ʦʜ 

ʩʪʨʘʥʝ ʦʙʝʿʫ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ.4 ʊʘʢʦʹʝ, ʥʘʿʚʝ˂ʠ ʙʨʦʿ ʘʫʪʦʨʘ ʢʦʿʠ ʩʝ ʙʘʚʝ ʦʚʠʤ ʧʠʪʘˁʝʤ 

ʥʘʚʦʜʠ ʜʘ ʿʝ ʫ ʥʘʿʨʘʥʠʿʝʤ ʧʝʨʠʦʜʫ ʬʦʨʤʘ ʠʤʘʣʘ ʨʝʣʠʛʠʿʩʢʠ, ʦʜʥʦʩʥʦ ʤʘʛʠʿʩʢʠ ʢʘʨʘʢʪʝʨ 

ʠ ʜʘ ʿʝ ʙʠʣʘ ʧʦʩʣʝʜʠʮʘ ʥʠʩʢʦʛ ʩʪʝʧʝʥʘ ʜʨʫʰʪʚʝʥʦʛ ʨʘʟʚʦʿʘ ˀʫʜʠ.5 ɹʫʜʫ˂ʠ ʜʘ ʿʝ ʫ ʪʦ ʚʨʝʤʝ 

ʦʙʘʚʝʟʘ ʜʫʞʥʠʢʘ ʥʘʩʪʘʿʘʣʘ ʠʟ ʠʟʛʦʚʦʨʝʥʠʭ ʬʦʨʤʫʣʘ ʠʣʠ ʛʝʩʪʦʚʘ ʧʦʧʫʪ ʜʦʜʠʨʠʚʘˁʘ 

ʨʫʢʦʤ ʠʣʠ ʰʪʘʧʦʤ ʩʪʚʘʨʠ ʢʦʿʘ ʧʨʝʜʩʪʘʚˀʘ ʧʨʝʜʤʝʪ ʦʙʘʚʝʟʝ, ʟʘ ʬʦʨʤʫ ʪʦʛ ʧʝʨʠʦʜʘ 

ʨʠʤʩʢʦʛ ʧʨʘʚʘ ʢʘʞʝ ʩʝ ʜʘ ʿʝ ʬʦʨʤʘ ʜʝʿʩʪʚʘ (Wirkform). ʊʝʢ ʢʘʩʥʠʿʝ, ʦʩʣʦʙʘʹʘˁʝʤ ʦʜ 

ʫʪʠʮʘʿʘ ʨʝʣʠʛʠʿʝ, ʫ ʢʣʘʩʠʯʥʦʤ ʠ ʧʦʩʪʢʣʘʩʠʯʥʦʤ ʧʝʨʠʦʜʫ, ʤʝˁʘ ʩʝ ʢʘʨʘʢʪʝʨ ʬʦʨʤʝ ʪʘʢʦ 

ʜʘ ʦʥʘ ʚʠʰʝ ʥʝ ʧʨʝʜʩʪʘʚˀʘ ʩʫʰʪʠʥʫ, ʨʘʟʣʦʛ ʥʘʩʪʘʥʢʘ ʦʙʘʚʝʟʝ, ʚʝ˂ ʧʦʩʪʘʿʝ ʩʘʤʦ ʜʦʜʘʪʘʢ 

ʩʘʛʣʘʩʥʦʩʪʠ ʚʦˀʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ, ʟʘʰʪʠʪʥʘ ʬʦʨʤʘ (Schutzform).6 ʆʩʠʤ ʪʦʛʘ, ʨʘʟʚʦʿ 

ʨʦʙʥʦʥʦʚʯʘʥʝ ʧʨʠʚʨʝʜʝ ʫ ʩʪʘʨʦʤ ʈʠʤʫ ʥʘʤʝʪʥʫʦ ʿʝ ʧʦʪʨʝʙʫ ʟʘ ʙʨʞʠʤ ʟʘʢˀʫʯʠʚʘˁʝʤ 

 
3 Reinhard Zimmermann, The Law of Obligations ï Roman foundations of the Civilian Tradition, Oxford 

Unversity Press 1996, 82-84. 
4 ɸʥʪʝ ʈʦʤʘʮ, ʈʠʤʩʢʦ ʧʨʘʚʦ, ɿʘʛʨʝʙ 1981, 211-212. 
5 Max Kaser, Rolf Knütel, Römisches Privatrecht, München 2014, 49; ɸ. ʈʦʤʘʮ, 212; R. Zimmermann, 82. 

ʄʝʹʫʪʠʤ, ʧʦʿʝʜʠʥʠ ʘʫʪʦʨʠ ʦʩʧʦʨʘʚʘʿʫ ʧʨʝʚʘʣʝʥʪʥʦ ʩʭʚʘʪʘˁʝ ʦ ʤʘʛʠʿʩʢʦʤ ʢʘʨʘʢʪʝʨʫ ʬʦʨʤʝ ʠ ʩʪʨʦʛʦʤ 

ʬʦʨʤʘʣʠʟʤʫ ʢʘʦ ʧʦʩʣʝʜʠʮʠ ʥʠʩʢʦʛ ʩʪʝʧʝʥʘ ʨʘʟʚʦʿʘ, ʦʜʥʦʩʥʦ ʦʜʚʘʿʘˁʫ ʦʜ ʬʦʨʤʘʣʥʦʩʪʠ ʢʘʦ ʢʨʠʪʝʨʠʿʫʤʫ 

ʨʘʟʚʠʿʝʥʦʩʪʠ ʠ ʟʨʝʣʦʩʪʠ ʿʝʜʥʦʛ ʜʨʫʰʪʚʘ. ɺʠʜ. ʧʨʝ ʩʚʠʭ Geoffrey MacCormack, ĂFormalism, Symbolism and 

Magic in Early Roman Lawñ, Tijdschrift voor Rechtsgeschiedenis/Legal History Review 3/1969, 439-468. ʊʘʢʦ 

ʠ ʫ Gy. Di·sdi, Contract in Roman Law ï From the Twelve Tables to the Glossators, Budapest 1981, 29-30, 43. 
6 M. Kaser, R. Knütel, 49; R. Zimmermann, 82-84.  
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ʧʨʘʚʥʠʭ ʧʦʩʣʦʚʘ ʰʪʦ ʿʝ ʜʦʚʝʣʦ ʜʦ ʩʣʘʙˀʝˁʘ ʬʦʨʤʘʣʠʟʤʘ, ʦʜʥʦʩʥʦ ʧʦʿʘʚʝ ʨʝʘʣʥʠʭ ʠ 

ʢʦʥʩʝʥʟʫʘʣʥʠʭ ʢʦʥʪʨʘʢʘʪʘ.7  

1.2. ʅʘʯʝʣʦ ʥʝʬʦʨʤʘʣʥʦʩʪʠ 

ʅʘʯʝʣʦ ʥʝʬʦʨʤʘʣʥʦʩʪʠ, ʦʜʥʦʩʥʦ ʢʦʥʩʝʥʟʫʘʣʠʟʤʘ ʧʦʜʨʘʟʫʤʝʚʘ ʜʘ ʿʝ ʟʘ ʧʫʥʦʚʘʞʘʥ 

ʥʘʩʪʘʥʘʢ ʫʛʦʚʦʨʘ ʜʦʚʦˀʥʘ ʧʨʦʩʪʘ ʩʘʛʣʘʩʥʦʩʪ ʚʦˀʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ, ʪʿ. ʜʘ ʠʟʿʘʚʝ ʚʦˀʘ 

ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʥʝ ʤʦʨʘʿʫ ʙʠʪʠ ʤʘʥʠʬʝʩʪʦʚʘʥʝ ʫ ʪʘʯʥʦ ʦʜʨʝʹʝʥʦʤ ʠ ʫʥʘʧʨʝʜ 

ʧʨʝʜʚʠʹʝʥʦʤ ʦʙʣʠʢʫ. ʆʚʦ ʥʘʯʝʣʦ ʚʘʞʠ ʫ ʩʚʠʤ ʤʦʜʝʨʥʠʤ ʧʨʘʚʥʠʤ ʩʠʩʪʝʤʠʤʘ. ʆʥʦ 

ʧʨʝʜʩʪʘʚˀʘ ʿʝʜʘʥ ʚʠʜ ʤʘʥʠʬʝʩʪʘʮʠʿʝ ʥʘʯʝʣʘ ʩʣʦʙʦʜʝ ʫʛʦʚʘʨʘˁʘ ʢʦʿʠ ʩʝ ʦʛʣʝʜʘ ʫ ʪʦʤʝ ʜʘ 

ʩʪʨʘʥʝ ʤʦʛʫ ʩʣʦʙʦʜʥʦ ʜʘ ʠʟʘʙʝʨʫ ʫ ʢʦʿʦʿ ʬʦʨʤʠ ˂ʝ ʟʘʢˀʫʯʠʪʠ ʫʛʦʚʦʨ.  

ɼʘ ʿʝ ʠ ʫ ʥʘʰʝʤ ʧʨʘʚʫ ʟʘ ʥʘʩʪʘʥʘʢ ʫʛʦʚʦʨʘ ʜʦʚʦˀʥʘ ʧʨʦʩʪʘ ʩʘʛʣʘʩʥʦʩʪ ʚʦˀʘ 

ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʚʠʜˀʠʚʦ ʿʝ ʚʝ˂ ʠʟ ʯʣ. 26 ɿʘʢʦʥʘ ʦ ʦʙʣʠʛʘʮʠʦʥʠʤ ʦʜʥʦʩʠʤʘ8 ʫ ʢʦʿʝʤ ʿʝ 

ʧʨʝʜʚʠʹʝʥʦ ʜʘ ʿʝ ʫʛʦʚʦʨ ʟʘʢˀʫʯʝʥ Ăʢʘʜʘ ʩʫ ʩʝ ʩʪʨʘʥʝ ʩʘʛʣʘʩʠʣʝ ʦ ʙʠʪʥʠʤ ʝʣʝʤʝʥʪʠʤʘ 

ʫʛʦʚʦʨʘñ, ʢʘʦ ʠ ʠʟ ʯʣ. 28, ʩʪ. 1 ʧʨʝʤʘ ʢʦʿʝʤ ʚʦˀʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʤʦʞʝ ʙʠʪʠ ʠʟʨʘʞʝʥʘ 

Ăʨʝʯʠʤʘ, ʫʦʙʠʯʘʿʝʥʠʤ ʟʥʘʮʠʤʘ ʠʣʠ ʜʨʫʛʠʤ ʧʦʥʘʰʘˁʝʤ ʠʟ ʢʦʛʘ ʩʝ ʩʘ ʩʠʛʫʨʥʦʰ˂ʫ ʤʦʞʝ 

ʟʘʢˀʫʯʠʪʠ ʦ ˁʝʥʦʤ ʧʦʩʪʦʿʘˁʫñ. ʄʝʹʫʪʠʤ, ʥʘʰ ɿʆʆ ʩʘʜʨʞʠ ʠ ʠʟʨʠʯʠʪʫ ʦʜʨʝʜʙʫ ʢʦʿʦʤ 

ʩʝ ʫʩʧʦʩʪʘʚˀʘ ʧʨʘʚʠʣʦ ʦ ʥʝʬʦʨʤʘʣʥʦʩʪʠ ʫʛʦʚʦʨʘ. ʊʘʢʦ ʩʝ ʫ ʯʣ. 67 ʢʦʿʠ ʥʦʩʠ ʥʘʟʠʚ 

Ăʅʝʬʦʨʤʘʣʥʦʩʪ ʫʛʦʚʦʨʘñ, ʫ ʩʪ. 1 ʥʘʚʦʜʠ ʜʘ Ăʟʘʢˀʫʯʝˁʝ ʫʛʦʚʦʨʘ ʥʝ ʧʦʜʣʝʞʝ ʥʠʢʘʢʚʦʿ 

ʬʦʨʤʠ ʦʩʠʤ ʘʢʦ ʿʝ ʟʘʢʦʥʦʤ ʜʨʫʛʘʯʠʿʝ ʧʨʝʜʚʠʹʝʥʦñ. ʊʦ ʧʘʢ ʥʝ ʟʥʘʯʠ ʜʘ ʩʫ ʥʝʬʦʨʤʘʣʥʠ 

ʫʛʦʚʦʨʠ ʦʥʠ ʢʦʿʠ ʥʝʤʘʿʫ ʥʠʢʘʢʚʫ ʬʦʨʤʫ. ʉʚʘʢʘ ʠʟʿʘʚʘ ʚʦˀʝ ʤʦʨʘ ʙʠʪʠ ʜʘʪʘ ʫ ʦʜʨʝʹʝʥʦʤ 

ʦʙʣʠʢʫ, ʢʘʢʦ ʙʠ ʚʦˀʘ ʿʝʜʥʝ ʫʛʦʚʦʨʥʝ ʩʪʨʘʥʝ ʧʦʩʪʘʣʘ ʚʠʜˀʠʚʘ ʩʧʦˀʥʦʤ ʩʚʝʪʫ, ʘ ʧʨʝ ʩʚʠʭ, 

ˁʝʥʦʤ ʩʘʫʛʦʚʘʨʘʯʫ. ʆʥʘ ʤʦʞʝ ʙʠʪʠ ʠʟʨʘʞʝʥʘ ʫʩʤʝʥʦ, ʧʠʩʤʝʥʦ, ʧʫʪʝʤ ʦʜʨʝʹʝʥʦʛ ʛʝʩʪʘ ʠ 

ʩʣ. ɼʘʢʣʝ, ʥʝʬʦʨʤʘʣʥʠ ʩʫ ʦʥʠ ʫʛʦʚʦʨʠ ʢʦʜ ʢʦʿʠʭ ʩʘʛʣʘʩʥʝ ʠʟʿʘʚʝ ʚʦˀʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ 

ʤʦʛʫ ʙʠʪʠ ʤʘʥʠʬʝʩʪʦʚʘʥʝ ʫ ʙʠʣʦ ʢʦʿʝʤ ʦʙʣʠʢʫ. ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʬʦʨʤʘʣʥʠ ʩʫ ʦʥʠ ʢʦʿʠ 

ʤʦʛʫ ʙʠʪʠ ʟʘʢˀʫʯʝʥʠ ʩʘʤʦ ʫ ʦʜʨʝʹʝʥʦʿ ʬʦʨʤʠ ʧʨʝʜʚʠʹʝʥʦʿ ʟʘʢʦʥʦʤ ʠʣʠ ʚʦˀʦʤ 

ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ.9  

ʅʘʯʝʣʦ ʥʝʬʦʨʤʘʣʥʦʩʪʠ ʙʠʣʦ ʿʝ ʧʨʠʭʚʘ˂ʝʥʦ ʠ ʫ ʉʨʧʩʢʦʤ ʛʨʘʹʘʥʩʢʦʤ ʟʘʢʦʥʠʢʫ10 ʠ 

ʆʧʰʪʝʤ ʠʤʦʚʠʥʩʢʦʤ ʟʘʢʦʥʠʢʫ11. ʋ ʉɻɿ ʿʝ ʫ Ä 540 ʿ ʝ ʙʠʣʦ ʧʨʝʜʚʠʹʝʥʦ ʜʘ Ăʫʛʦʚʦʨ ʿʝʜʘʥʧʫʪ 

ʟʘʢˀʫʯʝʥ ʠʤʘ ʿʝʜʥʘʢʫ ʩʠʣʫ ʠ ʚʘʞʥʦʩʪ, ʙʠʦ ʫʩʤʝʥʦ ʠʣʠ ʧʠʩʤʝʥʦ, ʙʠʦ ʧʨʝʜ ʩʫʜʦʤ ʠʣʠ ʚʘʥ 

 
7 ɸ. ʈʦʤʘʮ, 212. 
8 ɿʘʢʦʥ ʦ ʦʙʣʠʛʘʮʠʦʥʠʤ ʦʜʥʦʩʠʤʘ ï ɿʆʆ (ʉʣ. ʣʠʩʪ ʉʌʈɱ, ʙʨ. 29/78, 39/85, 45/89 - ʦʜʣʫʢʘ ʋʉɱ ʠ 57/89, ʉʣ. 

ʣʠʩʪ ʉʈɱ, ʙʨ. 31/93, ʉʣ. ʣʠʩʪ ʉʎɻ, ʙʨ. 1/2003 - ʋʩʪʘʚʥʘ ʧʦʚʝˀʘ ʠ ʉʣ. ʛʣʘʩʥʠʢ ʈʉ, ʙʨ. 18/2020). 
9 ɼʨʘʛʦˀʫʙ ɸʨʘʥʹʝʣʦʚʠ˂, ʆ ʬʦʨʤʘʣʥʠʤ ʠʟʿʘʚʘʤʘ ʚʦˀʝ, ɹʝʦʛʨʘʜ 1911, 3-4; ɹʦʨʠʩ ɺʠʟʥʝʨ, ʂʦʤʝʥʪʘʨ 

ɿʘʢʦʥʘ ʦ ʦʙʚʝʟʥʠʤ ʦʜʥʦʩʠʤʘ, ɿʘʛʨʝʙ 1978, 307. 
10 ʉʨʧʩʢʠ ʛʨʘʹʘʥʩʢʠ ʟʘʢʦʥʠʢ (ɻʨʘʹʘʥʩʢʠ ʟʘʢʦʥʠʢ ʟʘ ʂˁʘʞʝʩʪʚʦ ʉʨʙʠʿʫ) ï ʉɻɿ ʠʟ 1844. ʛʦʜʠʥʝ. 
11 ʆʧʰʪʠ ʠʤʦʚʠʥʩʢʠ ʟʘʢʦʥʠʢ ʟʘ ʎʨʥʫ ʛʦʨʫ ï ʆʀɿ ʠʟ 1888. ʛʦʜʠʥʝ. 
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ʩʫʜʘ, ʧʨʝʜ ʩʚʝʜʦʮʠʤʘ ʠʣʠ ʙʝʟ ˁʠʭ ʫʯʠˁʝʥñ. ʆʜ ʧʨʠʥʮʠʧʘ ʥʝʬʦʨʤʘʣʥʦʩʪʠ ʫ ʉɻɿ ʿʝ ʙʠʣʦ 

ʧʨʝʜʚʠʹʝʥʦ ʚʨʣʦ ʤʘʣʦ ʠʟʫʟʝʪʘʢʘ. ʄʝʹʫ ʫʛʦʚʦʨʠʤʘ ʦʙʣʠʛʘʮʠʦʥʦʛ ʧʨʘʚʘ ʦʙʘʚʝʟʥʘ ʬʦʨʤʘ 

ʿʝ ʟʘʭʪʝʚʘʥʘ ʢʦʜ ʦʙʝ˂ʘˁʘ ʧʦʢʣʦʥʘ (Ä564)12, ʢʘʦ ʠ ʫʛʦʚʦʨʘ ʦ ʢʦʮʢʠ (Ä798) ʠ ʫʛʦʚʦʨʘ ʦ ʠʛʨʠ 

(Ä794). ʀʧʘʢ, ʥʠ ʫ ʦʚʠʤ ʩʣʫʯʘʿʝʚʠʤʘ ʠʟʦʩʪʘʥʘʢ ʬʦʨʤʝ ʥʠʿʝ ʚʦʜʠʦ ʥʠʰʪʘʚʦʩʪʠ ʫʛʦʚʦʨʘ, 

ʚʝ˂ ʩʘʤʦ ʥʝʤʦʛʫ˂ʥʦʩʪʠ ˁʠʭʦʚʦʛ ʧʨʠʥʫʜʥʦʛ ʦʩʪʚʘʨʝˁʘ. ʅʠʰʪʘʚʦʩʪ ʢʘʦ ʧʦʩʣʝʜʠʮʘ 

ʥʝʜʦʩʪʘʪʢʘ ʦʙʘʚʝʟʥʝ ʬʦʨʤʝ ʙʠʣʘ ʿʝ ʧʨʝʜʚʠʹʝʥʘ ʥʧʨ. ʟʘ ʫʛʦʚʦʨ ʦ ʫʩʚʦʿʝˁʫ (Ä145) ʠ ʫʛʦʚʦʨ 

ʦ ʥʘʩʣʝʹʫ ʠʟʤʝʹʫ ʩʫʧʨʫʛʘ (Ä780).  

ʋ ʧʨʝʜʨʘʪʥʦʿ ʜʦʤʘ˂ʦʿ ʪʝʦʨʠʿʠ ʨʘʟʣʠʯʠʪʘ ʩʫ ʩʭʚʘʪʘˁʘ ʘʫʪʦʨʘ ʦ ʧʨʘʚʠʣʫ ʦ 

ʥʝʬʦʨʤʘʣʥʦʩʪʠ ʫʛʦʚʦʨʘ ʠʟ ʉɻɿ. ʉ ʿʝʜʥʝ ʩʪʨʘʥʝ, ɸʨʘʥʹʝʣʦʚʠ˂ ʧʨʝʜʣʘʞʝ ʜʘ ʩʝ ʫʚʝʜʝ 

ʧʨʠʥʫʜʥʘ ʧʠʩʘʥʘ ʬʦʨʤʘ ʢʘʦ ʧʨʘʚʠʣʦ ʟʘ ʩʚʝ ʧʨʘʚʥʝ ʧʦʩʣʦʚʝ ʯʠʿʘ ʚʨʝʜʥʦʩʪ ʧʨʝʣʘʟʠ 200 

ʜʠʥʘʨʘ, ʩ ʪʠʤ ʜʘ ʥʝʜʦʩʪʘʪʘʢ ʦʙʘʚʝʟʥʝ ʬʦʨʤʝ ʥʝ ʙʠ ʚʦʜʠʦ ʥʠʰʪʘʚʦʩʪʠ ʧʨʘʚʥʦʛ ʧʦʩʣʘ, ʚʝ˂ 

ʙʠ ʩʘʤʦ ʩʧʨʝʯʠʦ ʤʦʛʫ˂ʥʦʩʪ ˁʝʛʦʚʦʛ ʧʨʠʥʫʜʥʦʛ ʦʩʪʚʘʨʝˁʘ. ʊʿ. ʠʟ ʪʘʢʦ ʩʘʯʠˁʝʥʦʛ ʫʛʦʚʦʨʘ 

ʥʘʩʪʘʿʘʣʘ ʙʠ ʩʘʤʦ ʧʨʠʨʦʜʥʘ ʦʙʣʠʛʘʮʠʿʘ.13 ʉʫʧʨʦʪʥʦ ˁʝʤʫ, ʄʘʨʢʦʚʠ˂ ʩʤʘʪʨʘ ʨʝʰʝˁʝ ʠʟ 

ʉɻɿ ʦʜʛʦʚʘʨʘʿʫ˂ʠʤ ʪʘʜʘʰˁʝʤ ʩʪʘˁʫ ʫ ʩʨʧʩʢʦʤ ʜʨʫʰʪʚʫ ʠʤʘʿ˂ʠ ʫ ʚʠʜʫ ʜʘ ʿʝ ʫ ʥʘʨʦʜʫ ʚʝ˂ 

ʧʦʩʪʦʿʘʣʘ ʥʘʚʠʢʘ ʫʩʤʝʥʦʛ ʟʘʢˀʫʯʠʚʘˁʘ ʫʛʦʚʦʨʘ, ʘ ʧʦʩʝʙʥʦ ʠ ʪʦ ʜʘ ʿʝ ʟʥʘʯʘʿʘʥ ʜʝʦ 

ʩʪʘʥʦʚʥʠʰʪʚʘ ʫ ʪʦ ʚʨʝʤʝ ʙʠʦ ʥʝʧʠʩʤʝʥ.14   

ʇʨʝʤʘ ʯʣ. 498 ʆʀɿ Ăʫ ʦʧʰʪʝ ʿʝ ʜʦʩʪʘ ʜʘ ʿʝ ʫʛʦʚʦʨ ʧʨʘʚʠʣʥʦ ʫʛʣʘʚˀʝʥ, ʪʝ ʥʝ ʪʨʝʙʘ 

ʥʠʢʘʢʚʝ ʦʩʦʙʠʪʝ ʚʘˁʩʢʝ ʦʜʿʝ˂ʝ ʠʣʠ ʦʙʣʠʢʘ, ʜʘ ʙʠ ʠʤʘʦ ʟʘʢʦʥʠʪʫ ʩʥʘʛʫñ. ʅʘʚʝʜʝʥʠ § 540 

ʉɻɿ ʛʦʪʦʚʦ ʿʝ ʠʜʝʥʪʠʯʘʥ ʦʜʨʝʜʙʠ ʠʟ ˁʝʛʦʚʦʛ ʫʟʦʨʘ, ʘʫʩʪʨʠʿʩʢʦʛ ʆʧʰʪʝʛ ʛʨʘʹʘʥʩʢʦʛ 

ʟʘʢʦʥʠʢʘ, ʢʦʿʦʤ ʿʝ ʪʘʢʦʹʝ ʧʨʝʜʚʠʹʝʥʦ ʜʘ ʫʛʦʚʦʨ ʤʦʞʝ ʙʠʪʠ ʟʘʢˀʫʯʝʥ ʫʩʤʝʥʦ ʠʣʠ 

ʧʠʩʤʝʥʦ, ʧʨʝʜ ʩʫʜʦʤ ʠʣʠ ʚʘʥ ʩʫʜʘ, ʩʘ ʠʣʠ ʙʝʟ ʩʚʝʜʦʢʘ, ʪʝ ʜʘ ʦʚʘ ʨʘʟʣʠʯʠʪʦʩʪ ʬʦʨʤʝ, ʦʩʠʤ 

ʫ ʟʘʢʦʥʦʤ ʧʨʝʜʚʠʹʝʥʠʤ ʩʣʫʯʘʿʝʚʠʤʘ ʥʝ ʧʨʘʚʠ ʥʠʢʘʢʚʫ ʨʘʟʣʠʢʫ ʫ ʧʦʛʣʝʜʫ ʦʙʘʚʝʟʥʦʩʪʠ.15  

ʇʦʩʝʙʥʦ ʧʨʘʚʠʣʦ ʢʦʿʠʤ ʿʝ ʫʩʪʘʥʦʚˀʝʥʦ ʥʘʯʝʣʦ ʥʝʬʦʨʤʘʣʥʦʩʪʠ ʫʛʦʚʦʨʘ ʩʘʜʨʞaʥʦ 

ʿʝ ʠ ʫ ʜʝʣʫ ʰʚʘʿʮʘʨʩʢʦʛ ɻʨʘʹʘʥʩʢʦʛ ʟʘʢʦʥʠʢʘ ʢʦʿʠʤ ʩʝ ʨʝʛʫʣʠʰʫ ʦʙʣʠʛʘʮʠʦʥʠ ʦʜʥʦʩʠ.16 

ʇʨʝʤʘ ʯʣ. 11, ʩʪ. 1, ʟʘ ʧʫʥʦʚʘʞʥʦʩʪ ʫʛʦʚʦʨʘ ʧʦʪʨʝʙʥʘ ʿʝ ʧʦʩʝʙʥʘ ʬʦʨʤʘ ʩʘʤʦ ʦʥʜʘ ʢʘʜʘ 

ʿʝ ʧʨʝʜʚʠʹʝʥʘ ʟʘʢʦʥʦʤ. ɿʘ ʨʘʟʣʠʢʫ ʦʜ ʧʨʝʪʭʦʜʥʦ ʥʘʚʝʜʝʥʠʭ ʧʨʦʧʠʩʘ, ʥʝʤʘʯʢʠ ɻʨʘʹʘʥʩʢʠ 

 
12 ɺʠʰʝ ʦ ʬʦʨʤʠ ʦʙʝ˂ʘˁʘ ʧʦʢʣʦʥʘ ʚʠʜ. ʫ ʅʠʢʦʣʠʥʘ ʄʠʰʯʝʚʠ˂, Ăʌʦʨʤʘ ʦʙʝ˂ʘˁʘ ʧʦʢʣʦʥʘ ʧʦʢʨʝʪʥʝ 

ʩʪʚʘʨʠñ, ɿʙʦʨʥʠʢ ʨʘʜʦʚʘ ʇʨʘʚʥʦʛ ʬʘʢʫʣʪʝʪʘ ʫ ʅʦʚʦʤ ʉʘʜʫ, 3/2019, 1119-1143. 
13 ɼ. ɸʨʘʥʹʝʣʦʚʠ˂, ʆ ʬʦʨʤʘʣʥʠʤ ʠʟʿʘʚʘʤʘ ʚʦˀʝ, 17-21. 
14 ʃʘʟʘʨ ʄʘʨʢʦʚʠ˂, ɻʨʘʹʘʥʩʢʦ ʧʨʘʚʦ ï ʇʨʚʘ ʢˁʠʛʘ: ʆʧʰʪʠ ʜʝʦ ʠ ʩʪʚʘʨʥʦ ʧʨʘʚʦ, ɹʝʦʛʨʘʜ 1927, 237 ʠ 238. 
15 § 883 ʘʫʩʪʨʠʿʩʢʦʛ ʆʧʰʪʝʛ ʛʨʘʹʘʥʩʢʦʛ ʟʘʢʦʥʠʢʘ (Allgemeines bürgerliches Gesetzbuch für die gesammten 

deutschen Erbländer der Österreichischen Monarchie) ʠʟ 1811 ʩʘ ʠʟʤʝʥʘʤʘ - ʘɻɿ. 
16 ʯʣ. 14 ʧʝʪʦʛ ʜʝʣʘ ʰʚʘʿʮʘʨʩʢʦʛ ɻʨʘʹʘʥʩʢʦʛ ʟʘʢʦʥʠʢʘ: ʆʙʣʠʛʘʮʠʦʥʦ ʧʨʘʚʦ - h ɿʆʙʣ (Bundesgesetz betreffend 

die Ergänzung des Schweizerischen Zivilgesetzbuches (Fünfter Teil: Obligationenrecht)) ʠʟ 1911. ʩʘ ʠʟʤʝʥʘʤʘ. 
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ʟʘʢʦʥʠʢ17 ʥʝ ʩʘʜʨʞʠ ʦʜʨʝʜʙʫ ʢʦʿʠʤ ʩʝ ʠʟʨʠʯʠʪʦ ʧʨʦʢʣʘʤʫʿʝ ʥʘʯʝʣʦ ʥʝʬʦʨʤʘʣʥʦʩʪʠ 

ʫʛʦʚʦʨʘ. ʄʝʹʫʪʠʤ, ˁʝʛʦʚʦ ʚʘʞʝˁʝ ʫ ʥʝʤʘʯʢʦʤ ʛʨʘʹʘʥʩʢʦʤ ʧʨʘʚʫ ʿʝʜʥʘʢʦ ʿʝ ʥʝʩʧʦʨʥʦ ʢʘʦ 

ʠ ʫ ʧʨʝʪʭʦʜʥʦ ʧʦʤʝʥʫʪʠʤ ʧʨʘʚʥʠʤ ʩʠʩʪʝʤʠʤʘ.18  

ʀʧʘʢ, ʥʠ ʫ ʿʝʜʥʦʤ ʦʜ ʦʚʠʭ ʧʨʘʚʥʠʭ ʩʠʩʪʝʤʘ ʥʘʯʝʣʦ ʥʝʬʦʨʤʘʣʥʦʩʪʠ ʥʝ ʚʘʞʠ 

ʙʝʟʠʟʫʟʝʪʥʦ. ʐʪʘʚʠʰʝ, ʫ ʩʚʘʢʦʤ ʦʜ ˁʠʭ ʧʦʩʪʦʿʝ ʫʛʦʚʦʨʠ ʯʠʿʠ ʥʘʩʪʘʥʘʢ ʟʘʚʠʩʠ ʦʜ ʪʦʛʘ ʜʘ 

ʣʠ ˂ʝ ʩʘʛʣʘʩʥʦʩʪ ʚʦˀʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʙʠʪʠ ʠʟʨʘʞʝʥʘ ʫ ʦʜʨʝʹʝʥʦʿ, ʦʙʘʚʝʟʥʦʿ ʬʦʨʤʠ. 

ʊʘ ʬʦʨʤʘ ʤʦʞʝ ʙʠʪʠ ʧʨʝʜʚʠʹʝʥʘ ʟʘʢʦʥʦʤ ʠʣʠ ʚʦˀʦʤ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ. ʋ ʪʦʤ ʩʣʫʯʘʿʫ, 

ʬʦʨʤʘ ʧʦʩʪʘʿʝ ʿʝʜʘʥ ʦʜ ʙʠʪʥʠʭ ʫʩʣʦʚʘ ʟʘ ʧʫʥʦʚʘʞʘʥ ʥʘʩʪʘʥʘʢ ʫʛʦʚʦʨʘ, ʧʦʨʝʜ 

ʩʧʦʩʦʙʥʦʩʪʠ ʫʛʦʚʘʨʘˁʘ, ʩʘʛʣʘʩʥʦʩʪʠ ʚʦˀʘ, ʧʨʝʜʤʝʪʘ ʠ ʢʘʫʟʝ.  

2. ʆʜʥʦʩ ʬʦʨʤʝ ʦʙʣʠʛʘʮʠʦʥʠʭ ʫʛʦʚʦʨʘ ʠ ʥʘʯʝʣʘ ʧʨʠʚʘʪʥʝ ʘʫʪʦʥʦʤʠʿʝ 

ʅʘʯʝʣʦ ʧʨʠʚʘʪʥʝ ʘʫʪʦʥʦʤʠʿʝ ʿʝʜʥʦ ʿʝ ʦʜ ʦʩʥʦʚʥʠʭ ʥʘʯʝʣʘ ʧʨʠʚʘʪʥʦʛ, ʦʜʥʦʩʥʦ 

ʛʨʘʹʘʥʩʢʦʛ ʧʨʘʚʘ. ʆʥʦ ʧʦʜʨʘʟʫʤʝʚʘ ʜʘ ʩʚʘʢʠ ʯʦʚʝʢ ʤʦʞʝ ʩʘʤʦʩʪʘʣʥʦ ʠ ʩʣʦʙʦʜʥʦ ʜʘ 

ʦʜʣʫʯʠ ʦ ʪʦʤʝ ʢʘʢʦ ˂ʝ ʫʨʝʜʠʪʠ ʦʜʥʦʩʝ ʫ ʩʚʦʤ ʧʨʠʚʘʪʥʦʤ ʞʠʚʦʪʫ, ʙʝʟ ʧʦʤʦ˂ʠ ʠʣʠ 

ʧʘʪʨʦʥʘʪʘ ʜʨʞʘʚʝ.19 Mʘʜʘ ʥʘʯʝʣʦ ʧʨʠʚʘʪʥʝ ʘʫʪʦʥʦʤʠʿʝ ʥʠʿʝ ʠʟʨʠʯʠʪʦ ʧʨʝʜʚʠʹʝʥʦ ʦʥʦ 

ʧʨʦʠʟʣʘʟʠ ʠʟ ʧʨʘʚʘ ʩʚʘʢʦʛ ʣʠʮʘ ʥʘ ʩʣʦʙʦʜʘʥ ʨʘʟʚʦʿ ʣʠʯʥʦʩʪʠ ʢʦʿʝ ʿʝ ʛʘʨʘʥʪʦʚʘʥʦ 

ʋʩʪʘʚʦʤ.20 ʆʥʦ ʩʝ ʤʘʥʠʬʝʩʪʫʿʝ ʫ ʨʘʟʣʠʯʠʪʠʤ ʦʙʣʠʮʠʤʘ ʧʦʧʫʪ ʤʠʨʥʦʛ ʫʞʠʚʘˁʘ ʠʤʦʚʠʥʝ, 

ʩʣʦʙʦʜʝ ʧʨʝʜʫʟʝʪʥʠʰʪʚʘ ʠʪʜ.21 ʇʦʩʝʙʥʦ ʚʘʞʘʥ ʦʙʣʠʢ ʧʨʠʚʘʪʥʝ ʘʫʪoʥʦʤʠʿʝ ʧʨʝʜʩʪʘʚˀʘ 

ʩʣʦʙʦʜʘ ʫʛʦʚʘʨʘˁʘ. ʉʣʦʙʦʜʘ ʫʛʦʚʘʨʘˁʘ ʿʝ ʿʝʜʥʦ ʦʜ ʥʘʿʚʘʞʥʠʿʠʭ ʥʘʯʝʣʘ ʫʛʦʚʦʨʥʦʛ ʧʨʘʚʘ 

ʠ ʧʦʜʨʘʟʫʤʝʚʘ ʩʣʦʙʦʜʫ ʩʚʘʢʦʛ ʣʠʮʘ ʜʘ ʩʣʦʙʦʜʥʦ ʦʜʣʫʯʠ ʜʘ ʣʠ ʠ ʩʘ ʢʠʤ ˂ʝ ʟʘʢˀʫʯʠʪʠ 

ʫʛʦʚʦʨ (Abschlussfreiheit), ʢʦʿʫ ʚʨʩʪʫ ʫʛʦʚʦʨʘ ˂ʝ ʟʘʢˀʫʯʠʪʠ ʠ ʢʘʢʚʘ ˂ʝ ʙʠʪʠ ʩʘʜʨʞʠʥʘ ʪʦʛ 

ʫʛʦʚʦʨʘ (Inhaltsfreiheit) ʠ ʫ ʢʦʿʦʿ ʬʦʨʤʠ ˂ʝ ʟʘʢˀʫʯʠʪʠ ʫʛʦʚʦʨ (Formfreiheit).22 ʆʥʘ ʿʝ 

 
17 ʅʝʤʘʯʢʠ ɻʨʘʹʘʥʩʢʠ ʟʘʢʦʥʠʢ ï ʥɻɿ (Bürgerliches Gesetzbuch - BGB) ʦʜ 18. ʘʚʛʫʩʪʘ 1896. ʛʦʜʠʥʝ, ʫ ʠʟʜʘˁʫ 

ʦʜ 2. ʿʘʥʫʘʨʘ 2002. ʛʦʜʠʥʝ (BGBl. I S. 42, 2909; 2003 I S. 738), ʧʦʩʣʝʜˁʠ ʧʫʪ ʤʝˁʘʥ ʯʣʘʥʦʤ 2 ʟʘʢʦʥʘ ʦʜ 21. 

ʜʝʮʝʤʙʨʘ 2021. ʛʦʜʠʥʝ (BGBl. I S. 5252). 
18 Looschelders Dirk, Schuldrecht ï Allgemeiner Teil, München 2018, 53; Kötz, Hein, Vertragsrecht, Tübingen 

2012, 72; ʍʝʣʜʨʠʭ ʫ ʩʚʦʤ ʜʝʣʫ ʠʟ 1941. ʛʦʜʠʥʝ ʥʘʧʦʤʠˁʝ ʜʘ ʫ ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ ʚʘʞʠ ʥʘʯʝʣʦ ʥʝʬʦʨʤʘʣʥʦʩʪʠ, 

ʪʝ ʜʘ ʥʠʿʝ ʥʫʞʥʦ ʧʦʩʝʙʥʦ ʛʘ ʠʟʨʘʟʠʪʠ ʫ ʟʘʢʦʥʫ, ʘʣʠ ʜʘ ʙʠ ʪʦ ʙʠʣʦ ʿʘʩʥʠʿʝ ʠ ʧʨʠʿʝʤʯʠʚʠʿʝ ʥʘʨʦʜʫ. ʉʪʦʛʘ, ʦʥ 

ʧʨʝʜʣʘʞʝ ʫ ʩʚʦʤ ʨʘʜʫ ʠʟʨʠʯʠʪʫ ʦʜʨʝʜʙʫ ʦ ʥʘʯʝʣʫ ʥʝʬʦʨʤʘʣʥʦʩʪʠ ʩʣʠʯʥʫ ʦʥʦʿ ʠʟ ʰɿʆʙʣ. ɺʠʜ. Karl 

Heldrich, ĂDie Form des Vertrages - Vorschlªge zur Neugestaltung des Rechts auf Grund eines Referatesñ, Archiv 

für die civilistische Praxis, 2/1941, 90 ʠ 127. ʄʝʹʫʪʠʤ, ʜʦ ʦʚʘʢʚʝ ʠʟʤʝʥʝ ʫ ʅɻɿ ʥʠʿʝ ʜʦʰʣʦ ʪʘʢʦ ʜʘ ʠ ʜʘˀʝ 

ʥʝʤʘ ʠʟʨʠʯʠʪʝ ʦʜʨʝʜʙʝ ʦ ʥʘʯʝʣʫ ʥʝʬʦʨʤʘʣʥʦʩʪʠ. 
19Hans Brox, Wolf-Dietrich Walker, Allgemeiner Teil des BGB, München 2014, 17, Rn. 25; Hein Kötz, 

Vertragsrecht, Tübingen 2012, 11; Rn. 22. 
20 ʋ ʯʣ. 23, ʩʪ. 2 ʋʩʪʘʚʘ ʈʝʧʫʙʣʠʢʝ ʉʨʙʠʿʝ ʧʨʝʜʚʠʹʝʥʦ ʿʝ ʜʘ ñʩʚʘʢʦ ʠʤʘ ʧʨʘʚʦ ʥʘ ʩʣʦʙʦʜʘʥ ʨʘʟʚʦʿ ʣʠʯʥʦʩʪʠ, 

ʘʢʦ ʪʠʤʝ ʥʝ ʢʨʰʠ ʧʨʘʚʘ ʜʨʫʛʠʭ ʟʘʿʘʤʯʝʥʘ ʋʩʪʘʚʦʤñ. ʊʘʢʦ ʫ ʥʝʤʘʯʢʦʿ ʪʝʦʨʠʿʠ ʚʠʜ. Hans-Joachim Musielak, 

ĂVertragsfreiheit und ihre Grenzenñ, Juristische Schulung (Jus), 10/2017, 949. 
21 H. Kötz, Ibid. ʊʘʢʦ ʫ ʜʦʤʘ˂ʦʿ ʣʠʪʝʨʘʪʫʨʠ ɺ. ɺʦʜʠʥʝʣʠ˂, ɻʨʘʹʘʥʩʢʦ ʧʨʘʚʦ ï ʋʚʦʜ ʫ ʛʨʘʹʘʥʩʢʦ ʧʨʘʚʦ ʠ 

ʆʧʰʪʠ ʜʝʦ ʛʨʘʹʘʥʩʢʦʛ ʧʨʘʚʘ, ɹʝʦʛʨʘʜ 2014, 90 ʠ ʄʘʨʢʦ ʂʥʝʞʝʚʠ˂, ʈʘʩʧʨʘʚʥʦ ʥʘʯʝʣʦ ʫ ʩʨʧʩʢʦʤ ʧʘʨʥʠʯʥʦʤ 

ʧʦʩʪʫʧʢʫ, ɹʝʦʛʨʘʜ 2016, 387. 
22 Dieter Medicus, Stephan Lorenz, Schuldrecht I ï Allgemeiner Teil, München 2015, 27-28, Rn. 60-63. ʇʦʿʝʜʠʥʠ 
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ʠʟʨʠʯʠʪʦ ʧʨʝʜʚʠʹʝʥʘ ʫ ʥʘʰʝʤ ɿʆʆ. ʇʨʝʤʘ ʯʣ. 10 ʦʚʦʛ ʟʘʢʦʥʘ, Ăʩʪʨʘʥʝ ʫ ʦʙʣʠʛʘʮʠʦʥʠʤ 

ʦʜʥʦʩʠʤʘ ʩʫ ʩʣʦʙʦʜʥʝ, ʫ ʛʨʘʥʠʮʘʤʘ ʧʨʠʥʫʜʥʠʭ ʧʨʦʧʠʩʘ, ʿʘʚʥʦʛ ʧʦʨʝʪʢʘ ʠ ʜʦʙʨʠʭ 

ʦʙʠʯʘʿʘ, ʜʘ ʩʚʦʿʝ ʦʜʥʦʩʝ ʫʨʝʜʝ ʧʦ ʩʚʦʿʦʿ ʚʦˀʠñ.23 ʉʪʦʛʘ, ʥʘʯʝʣʦ ʥʝʬʦʨʤʘʣʥʦʩʪʠ, ʪʿ. 

ʧʨʘʚʠʣʦ ʜʘ ʟʘ ʧʫʥʦʚʘʞʘʥ ʥʘʩʪʘʥʘʢ ʫʛʦʚʦʨʘ ʥʠʿʝ ʥʝʦʧʭʦʜʥʦ ʜʘ ʠʟʿʘʚʝ ʚʦˀʘ ʫʛʦʚʦʨʥʠʭ 

ʩʪʨʘʥʘ ʙʫʜʫ ʠʩʢʘʟʘʥʝ ʫ ʦʜʨʝʹʝʥʦʤ ʦʙʣʠʢʫ, ʿʝʜʘʥ ʿʝ ʦʜ ʠʟʨʘʟʘ ʥʘʯʝʣʘ ʩʣʦʙʦʜʝ ʫʛʦʚʘʨʘˁʘ, 

ʦʜʥʦʩʥʦ ʥʘʯʝʣʘ ʧʨʠʚʘʪʥʝ ʘʫʪʦʥʦʤʠʿʝ. 

2.1. ʌʦʨʤʘ ʫʛʦʚʦʨʘ ʢʘʦ ʦʛʨʘʥʠʯʝˁʝ ʩʣʦʙʦʜʝ ʫʛʦʚʘʨʘˁʘ 

ʂʘʦ ʰʪʦ ʿʝ ʚʠʜˀʠʚʦ ʠʟ ʯʣ. 10 ɿʆʆ, ʩʣʦʙʦʜʘ ʫʛʦʚʘʨʘˁʘ ʥʠʿʝ ʘʧʩʦʣʫʪʥʘ. ʉʪʨʘʥʝ ʩʝ 

ʧʨʠʣʠʢʦʤ ʨʝʛʫʣʠʩʘˁʘ ʩʚʦʛ ʫʛʦʚʦʨʥʦʛ ʦʜʥʦʩʘ ʤʦʛʫ ʢʨʝʪʘʪʠ ʫ ʛʨʘʥʠʮʘʤʘ ʧʨʠʥʫʜʥʠʭ 

ʧʨʦʧʠʩʘ, ʿʘʚʥʦʛ ʧʦʨʝʪʢʘ ʠ ʜʦʙʨʠʭ ʦʙʠʯʘʿʘ. ʋʧʨʘʚʦ ʿʝʜʘʥ ʚʠʜ ʦʛʨʘʥʠʯʝˁʘ ʩʣʦʙʦʜʝ 

ʫʛʦʚʘʨʘˁʘ ʩʘʩʪʦʿʠ ʩʝ ʫ ʦʜʨʝʹʠʚʘˁʫ ʦʙʘʚʝʟʥʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʦʜ ʩʪʨʘʥʝ ʟʘʢʦʥʦʜʘʚʮʘ. ʆʩʠʤ 

ʦʚʝ ʦʧʰʪʝ ʛʨʘʥʠʮʝ ʩʣʦʙʦʜʝ ʫʛʦʚʦʨʘˁʘ ʢʦʿʘ ʿʝ ʧʨʝʜʚʠʹʝʥʘ ʫ ʯʣ. 10 ɿʆʆ, ʤʦʛʫ˂ʥʦʩʪ 

ʦʛʨʘʥʠʯʝˁʘ ʦʚʦʛ ʘʩʧʝʢʪʘ ʩʣʦʙʦʜʝ ʫʛʦʚʘʨʘˁʘ ʟʘʢʦʥʦʤ ʧʨʝʜʚʠʹʝʥʘ ʿʝ ʠ ʫ ʧʦʩʝʙʥʦʿ ʦʜʨʝʜʙʠ 

ʢʦʿʦʤ ʩʝ ʧʨʦʢʣʘʤʫʿʝ ʥʘʯʝʣʦ ʥʝʬʦʨʤʘʣʥʦʩʪʠ ʫʛʦʚʦʨʘ. ʊʘʢʦ ʧʨʝʤʘ ʯʣ. 67, ʩʪ. 1 ɿʆʆ 

Ăʟʘʢˀʫʯʝˁʝ ʫʛʦʚʦʨʘ ʥʝ ʧʦʜʣʝʞʝ ʥʠʢʘʢʚʦʿ ʬʦʨʤʠ ʦʩʠʤ ʘʢʦ ʿʝ ʟʘʢʦʥʦʤ ʜʨʫʢʯʠʿʝ 

ʦʜʨʝʹʝʥʦñ. ʀʟʫʟʝʚ ʢʘʜʘ ʿʝ ʟʘʢʦʥʦʤ ʧʨʝʜʚʠʹʝʥʘ ʦʙʘʚʝʟʥʘ ʬʦʨʤʘ ʫʛʦʚʦʨʘ, ʜʦ ʦʜʩʪʫʧʘˁʘ ʦʜ 

ʥʘʯʝʣʘ ʥʝʬʦʨʤʘʣʥʦʩʪʠ ʤʦʞʝ ʜʦ˂ʠ ʠ ʫʢʦʣʠʢʦ ʩʪʨʘʥʝ ʧʫʥʦʚʘʞʘʥ ʥʘʩʪʘʥʘʢ ʫʛʦʚʦʨʘ ʢʦʿʠ ʿʝ 

ʠʥʘʯʝ ʥʝʬʦʨʤʘʣʘʥ ʫʩʣʦʚʝ ˁʝʛʦʚʠʤ ʟʘʢˀʫʯʝˁʝʤ ʫ ʦʜʨʝʹʝʥʦʿ ʬʦʨʤʠ ʠʣʠ ʬʦʨʤʘʣʥʦʛ 

ʫʛʦʚʦʨʘ ʟʘʢˀʫʯʝˁʝʤ ʫ ʩʪʨʦʞʦʿ ʬʦʨʤʠ. ʄʝʹʫʪʠʤ, ʜʦʢ ʧʨʦʧʠʩʠʚʘˁʝ ʟʘʢʦʥʦʤ ʦʙʘʚʝʟʥʝ 

ʬʦʨʤʝ ʟʘ ʧʫʥʦʚʘʞʥʦ ʟʘʢˀʫʯʝˁʝ ʫʛʦʚʦʨʘ ʧʨʝʜʩʪʘʚˀʘ ʦʛʨʘʥʠʯʝˁʝ ʩʣʦʙʦʜʝ ʫʛʦʚʘʨʘˁʘ, 

ʦʜʨʝʹʠʚʘˁʝ ʦʙʘʚʝʟʥʝ ʬʦʨʤʝ ʩʘʛʣʘʩʥʠʤ ʠʟʿʘʚʘʤʘ ʚʦˀʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʿʝ ʫʧʨʘʚʦ 

ʧʨʠʤʝʨ ʤʘʥʠʬʝʩʪʘʮʠʿʝ ʩʣʦʙʦʜʝ ʫʛʦʚʘʨʘˁʘ.  

ʀʘʢʦ ʿʝ ʥʘʯʝʣʦ ʥʝʬʦʨʤʘʣʥʦʩʪʠ ʫʛʦʚʦʨʘ ʫʚʝʜʝʥʦ ʩʘ ʮʠˀʝʤ ʜʘ ʩʝ ʦʣʘʢʰʘ 

ʟʘʢˀʫʯʠʚʘˁʝ ʫʛʦʚʦʨʘ ʠ ʩʧʨʝʯʠ ʫʩʧʦʨʘʚʘˁʝ ʧʨʘʚʥʦʛ ʧʨʦʤʝʪʘ ʩʫʚʠʰʥʠʤ ʬʦʨʤʘʣʥʦʩʪʠʤʘ, 

ʧʦʩʣʝʜˁʠʭ ʜʝʮʝʥʠʿʘ ʧʨʠʤʝʪʘʥ ʿʝ ʧʦʨʘʩʪ ʙʨʦʿʘ ʬʦʨʤʘʣʥʠʭ ʫʛʦʚʦʨʘ, ʢʘʢʦ ʫ ʫʧʦʨʝʜʥʦʤ, 

ʪʘʢʦ ʠ ʫ ʜʦʤʘ˂ʝʤ ʧʨʘʚʫ. ɿʙʦʛ ʪʦʛʘ ʩʝ ʫ ʪʝʦʨʠʿʠ ʛʦʚʦʨʠ ʦ Ăʨʝʥʝʩʘʥʩʠ ʬʦʨʤʘʣʠʟʤʘñ.24 ʆʚʘʿ 

 
(Partnerfreiheit) ʠ ʦʢʦʥʯʘˁʘ ʫʛʦʚʦʨʥʦʛ ʦʜʥʦʩʘ (Endigungsfreiheit). ɺʠʜ. Ernst A. Kramer ʫ Meier-Hayoz 

Arthur (Hrsg.), Berner Kommentar, Schweizerisches Zivilgesetzbuch,: Das Obligationenrecht - Allgemeine 

Bestimmungen, Inhalt des Vertrages, Art. 19-22 OR, Bern 1991, 13, Rn. 17. 
23 ʄʘʜʘ ʫ ɿʆʆ ʦʚʘ ʦʜʨʝʜʙʘ ʥʦʩʠ ʥʘʟʠʚ Ăɸʫʪʦʥʦʤʠʿʘ ʚʦˀʝñ ˁʝʥʘ ʩʘʜʨʞʠʥʘ ʫʢʘʟʫʿʝ ʥʘ ʪʦ ʜʘ ʿʝ ʦʥʘ 

ʦʛʨʘʥʠʯʝʥʘ ʥʘ ʦʙʣʠʛʘʮʠʦʥʝ ʦʜʥʦʩʝ. ʋ ʅʘʮʨʪʫ ɻʨʘʹʘʥʩʢʦʛ ʟʘʢʦʥʠʢʘ (ʅʘʮʨʪ) ʿʝ ʦʜʨʝʜʙʘ ʦ ʘʫʪʦʥʦʤʠʿʠ ʚʦˀʝ 

ʧʨʦʰʠʨʝʥʘ ʠ ʥʘ ʜʨʫʛʝ ʛʨʘʹʘʥʩʢʦʧʨʘʚʥʝ ʦʜʥʦʩʝ ʠ ʛʣʘʩʠ Ăʉʫʙʿʝʢʪʠ ʛʨʘʹʘʥʩʢʠʭ ʧʨʘʚʘ ʩʫ ʩʣʦʙʦʜʥʠ ʜʘ ʩʚʦʿʝ 

ʦʜʥʦʩʝ ʫʨʝʜʝ ʧʦ ʩʚʦʿʦʿ ʚʦˀʠ ʫ ʛʨʘʥʠʮʘʤʘ ʧʨʠʥʫʜʥʠʭ ʧʨʦʧʠʩʘ, ʿʘʚʥʦʛ ʧʦʨʝʪʢʘ, ʜʦʙʨʠʭ ʦʙʠʯʘʿʘ ʠ ʤʦʨʘʣʘñ. 

ɺʠʜ. ʯʣ 6 ʅʘʮʨʪʘ. 
24 ʉʣʦʙʦʜʘʥ ʇʝʨʦʚʠ˂, ʌʦʨʤʘʣʥʠ ʫʛʦʚʦʨʠ ʫ ʛʨʘʹʘʥʩʢʦʤ ʧʨʘʚʫ, ɹʝʦʛʨʘʜ 1964, 22 ʩʘ ʜʘˀʠʤ ʫʧʫ˂ʠʚʘˁʝʤ. ʆ 

ʨʝʥʝʩʘʥʩʠ ʟʘʭʪʝʚʘ ʬʦʨʤʝ ʫ ʥʝʤʘʯʢʦʤ ʟʘʢʦʥʦʜʘʚʩʪʚʫ ʛʦʚʦʨʠ ʄʝʨʪʝʥʩ ʥʘʚʦʜʝ˂ʠ ʢʘʦ ʧʨʠʤʝʨ ʦʙʣʘʩʪ ʟʘʰʪʠʪʝ 
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ʧʨʦʮʝʩ ʧʦʜʨʘʟʫʤʝʚʘ ʢʘʢʦ ʫʚʦʹʝˁʝ ʦʙʘʚʝʟʥʝ ʬʦʨʤʝ ʟʘ ʫʛʦʚʦʨʝ ʢʦʿʠ ʩʫ ʨʘʥʠʿʝ ʙʠʣʠ 

ʥʝʬʦʨʤʘʣʥʠ, ʪʘʢʦ ʠ ʧʦʦʰʪʨʘʚʘˁʝ ʬʦʨʤʝ ʟʘ ʚʝ˂ ʬʦʨʤʘʣʥʝ ʫʛʦʚʦʨʝ.25 ʀ ʧʦʨʝʜ ʪʦʛʘ, ʪʦ ʥʝ 

ʫʛʨʦʞʘʚʘ ʚʘʞʝˁʝ ʥʘʯʝʣʘ ʥʝʬʦʨʤʘʣʥʦʩʪʠ ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʟʥʘʯʘʿʥʦ ʚʝ˂ʠ ʙʨʦʿ 

ʥʝʬʦʨʤʘʣʥʠʭ ʫʛʦʚʦʨʘ ʢʦʿʠ ʩʝ ʩʚʘʢʦʜʥʝʚʥʦ ʟʘʢˀʫʯʫʿʫ.26 

ʋ ʩʚʘʢʦʤ ʩʣʫʯʘʿʫ, ʫʯʝʩʥʠʮʠ ʧʨʘʚʥʦʛ ʧʨʦʤʝʪʘ ʥʘ ʦʙʘʚʝʟʥʫ ʬʦʨʤʫ ʫʛʦʚʦʨʘ ʥʝ ʛʣʝʜʘʿʫ 

ʩʘ ʥʘʢʣʦʥʦʰ˂ʫ. ʆʚʦ ʧʦʩʝʙʥʦ ʟʙʦʛ ʪʦʛʘ ʰʪʦ ʦʥʘ ʩʘ ʩʦʙʦʤ ʥʦʩʠ ʪʨʦʰʢʦʚʝ ʟʘ ʫʛʦʚʦʨʥʝ 

ʩʪʨʘʥʝ ʢʦʿʠ, ʫ ʟʘʚʠʩʥʦʩʪʠ ʦʜ ʚʨʩʪʝ ʫʛʦʚʦʨʘ, ʤʦʛʫ ʙʠʪʠ ʟʥʘʯʘʿʥʠ. ʇʦʜ ʪʠʤʝ ʩʝ ʥʝ 

ʧʦʜʨʘʟʫʤʝʚʘ ʩʘʤʦ ʬʠʥʘʥʩʠʿʩʢʠ ʪʨʦʰʘʢ, ʚʝ˂ ʠ ʫʪʨʦʰʘʢ ʚʨʝʤʝʥʘ.   

ʄʝʹʫʪʠʤ, ʜʘ ʙʠ ʟʘʢʦʥʦʜʘʚʘʮ ʦʛʨʘʥʠʯʠʦ ʩʣʦʙʦʜʫ ʫʛʦʚʘʨʘˁʘ ʫʚʦʹʝˁʝʤ ʦʙʘʚʝʟʥʝ 

ʬʦʨʤʝ ʟʘ ʦʜʨʝʹʝʥʫ ʚʨʩʪʫ ʫʛʦʚʦʨʘ ʧʦʪʨʝʙʥʦ ʿʝ ʜʘ ʟʘ ʪʦ ʠʤʘ ʦʧʨʘʚʜʘˁʝ, ʘ ʦʥʦ ʩʝ ʦʛʣʝʜʘ ʫ 

ʮʠˀʝʚʠʤʘ ʢʦʿʝ ʟʘʢʦʥʦʜʘʚʘʮ ʥʘʩʪʦʿʠ ʜʘ ʦʩʪʚʘʨʠ ʧʦʩʨʝʜʩʪʚʦʤ ʦʙʘʚʝʟʥʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ. ʊʠ 

ʮʠˀʝʚʠ ʤʦʛʫ ʙʠʪʠ ʨʘʟʣʠʯʠʪʠ ʠ ʩʣʫʞʠʪʠ ʟʘʰʪʠʪʠ ʠʥʪʝʨʝʩʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ, ʪʨʝ˂ʠʭ 

ʣʠʮʘ ʠʣʠ ʟʘʰʪʠʪʠ ʦʧʰʪʝʛ ʠʥʪʝʨʝʩʘ.27 ʎʠˀʝʚʠ ʢʦʿʠʤʘ ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʩʣʫʞʠ ʫ ʢʦʥʢʨʝʪʥʦʤ 

ʩʣʫʯʘʿʫ ʦʩʪʘʿʫ ʥʝʚʠʜˀʠʚʠ ʫʛʦʚʦʨʥʠʤ ʩʪʨʘʥʘʤʘ, ʪʝ ʩʝ ʦʙʘʚʝʟʥʘ ʟʘʢʦʥʩʢʘ ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʫ 

ʩʚʝʩʪʠ ʫʯʝʩʥʠʢʘ ʧʨʘʚʥʦʛ ʧʨʦʤʝʪʘ, ʘʣʠ ʠ ʫ ʜʦʤʘ˂ʦʿ ʪʝʦʨʠʿʠ, ʧʦ ʧʨʘʚʠʣʫ, ʧʦʩʤʘʪʨʘ ʩʘʤʦ ʫ 

ʢʦʥʪʝʢʩʪʫ ʦʛʨʘʥʠʯʝˁʘ ʩʣʦʙʦʜʝ ʫʛʦʚʘʨʘˁʘ. 

 

2.2. ʌʦʨʤʘ ʫʛʦʚʦʨʘ ʢʘʦ ʩʨʝʜʩʪʚʦ ʟʘʰʪʠʪʝ ʥʘʯʝʣʘ ʩʣʦʙʦʜʝ ʫʛʦʚʘʨʘˁʘ 

ɱʝʜʘʥ ʦʜ ʮʠˀʝʚʘ ʢʦʿʠʤʘ ʦʙʘʚʝʟʥʘ ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʤʦʞʝ ʜʘ ʩʣʫʞʠ ʿʝ ʟʘʰʪʠʪʘ 

ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʦʜ ʧʨʝʥʘʛˀʝʥʦʛ ʦʙʘʚʝʟʠʚʘˁʘ (Übereilungsschutz, Warnzweck). ʆʚʘʿ ʮʠˀ 

ʤʦʞʝ ʜʘ ʩʝ ʦʩʪʚʘʨʠ ʩʚʠʤ ʚʨʩʪʘʤʘ ʬʦʨʤʝ, ʘʣʠ ʫ ʨʘʟʣʠʯʠʪʦʤ ʦʙʠʤʫ. ʇʦʜ ʟʘʰʪʠʪʦʤ ʦʜ 

ʧʨʝʥʘʛˀʝʥʦʩʪʠ ʩʝ ʧʦʜʨʘʟʫʤʝʚʘ ʜʘ ʩʝ ʫʛʦʚʦʨʥʠʤ ʩʪʨʘʥʘʤʘ, ʢʨʦʟ ʠʩʧʫˁʘʚʘˁʝ 

ʬʦʨʤʘʣʥʦʩʪʠ ʧʨʝʜʚʠʹʝʥʠʭ ʟʘʢʦʥʦʤ ʜʘʿʝ ʤʦʛʫ˂ʥʦʩʪ ʜʘ ʿʦʰ ʿʝʜʥʦʤ ʨʘʟʤʠʩʣʝ ʦ ʫʛʦʚʦʨʫ 

ʢʦʿʠ ʟʘʢˀʫʯʫʿʫ ʠ ˁʝʛʦʚʠʤ ʧʨʘʚʥʠʤ ʧʦʩʣʝʜʠʮʘʤʘ. ʇʨʠʣʠʢʦʤ ʜʘʚʘˁʘ ʫʩʤʝʥʠʭ ʠʟʿʘʚʘ ʚʦˀʝ 

ʤʦʞʝ ʩʝ ʜʦʛʦʜʠʪʠ ʜʘ ʿʝʜʥʘ ʩʪʨʘʥʘ ʠʣʠ ʦʙʝ ʦʣʘʢʦ ʦʙʝ˂ʘʿʫ ʦʜʨʝʹʝʥʫ ʯʠʥʠʜʙʫ, ʙʝʟ 

 
ʧʦʪʨʦʰʘʯʘ. ɺʠʜ. ʫ Bernd Mertens, ĂDie Reichweite gesetzlicher Formvorschriften im BGBñ, Juristenzeitung, 

9/2004, 431. 
25 ʂʘʦ ʧʨʠʤʝʨ ʦʚʦʛ ʧʨʦʮʝʩʘ ʫ ʜʦʤʘ˂ʝʤ ʧʨʘʚʫ ʤʦʞʝ ʧʦʩʣʫʞʠʪʠ ʧʫʪ ʫʛʦʚʦʨʘ ʦ ʧʨʦʤʝʪʫ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ʦʜ 

ʥʝʬʦʨʤʘʣʥʦʛ ʫʛʦʚʦʨʘ ʧʨʝʤʘ ʉɻɿ ʜʦ ʫʛʦʚʦʨʘ ʟʘ ʢʦʿʠ ʿʝ ʧʨʝʜʚʠʹʝʥʘ ʬʦʨʤʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʧʦʪʚʨʹʝʥʝ 

(ʩʦʣʝʤʥʠʟʦʚʘʥʝ) ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ. ɺʠʰʝ ʦ ʪʦʤʝ ʚʠʜ. ʫ ʄʘʨʠʿʘ ʂʘʨʘʥʠʢʠ˂ ʄʠʨʠ˂, Ăʀʩʪʦʨʠʿʘ ʧʦʦʰʪʨʘʚʘˁʘ 

ʟʘʢʦʥʩʢʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʦ ʦʪʫʹʝˁʫ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ʫ ʫ ʩʨʧʩʢʦʤ ʧʨʘʚʫñ, ʊʝʤʝ, 4/2015, 1295-1317. 
26 ʂʚʘʥʪʠʪʘʪʠʚʥʠ ʦʜʥʦʩ ʠʟʤʝʹʫ ʬʦʨʤʘʣʥʠʭ ʠ ʥʝʬʦʨʤʘʣʥʠʭ ʧʨʘʚʥʠʭ ʧʦʩʣʦʚʘ ɱʝʨʠʥʛ ʠʟʨʘʞʘʚʘ ʨʝʯʠʤʘ Ăʥʘ 

ʭʠˀʘʜʫ ʫʛʦʚʦʨʘ ʜʦʣʘʟʠ ʿʝʜʚʘ ʿʝʜʘʥ ʪʝʩʪʘʤʝʥʪ; ʥʘ ʩʪʦʪʠʥʫ ʫʛʦʚʦʨʘ ʦ ʧʨʝʥʦʩʫ ʧʨʘʚʘ ʩʚʦʿʠʥʝ ʥʘ ʧʦʢʨʝʪʥʠʤ 

ʩʪʚʘʨʠʤʘ ʿʝʜʚʘ ʿʝʜʘʥ ʦ ʧʨʝʥʦʩʫ ʧʨʘʚʘ ʩʚʦʿʠʥʝ ʥʘ ʥʝʧʦʢʨʝʪʥʦʿ ʩʪʚʘʨʠñ. Rudolf von Jhering, Geist des 

römischen Rechts auf den verschiedenen Stufen seiner Entwicklung, Zweiter Teil, Leipzig 1926, 503. 
27 ɺʠʰʝ ʦ ʮʠˀʝʚʠʤʘ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʙʠ˂ʝ ʨʝʯʠ ʫ ʥʘʩʪʘʚʢʫ ʨʘʜʘ.  
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ʦʟʙʠˀʥʠʿʝʛ ʨʘʟʤʘʪʨʘˁʘ ʦʙʠʤʘ ʠ ʟʥʘʯʘʿʘ ʦʙʘʚʝʟʝ ʢʦʿʫ ʟʘʢˀʫʯʝˁʝʤ ʫʛʦʚʦʨʘ ʧʨʝʫʟʠʤʘʿʫ. 

ʅʧʨ. ʧʨʠʣʠʢʦʤ ʧʨʝʜʘʿʝ ʩʪʚʘʨʠ ʠʣʠ ʩʘʩʪʘʚˀʘˁʘ ʧʠʩʘʥʝ ʠʩʧʨʘʚʝ ʙʫʜʠ ʩʝ ʚʝ˂ʠ ʩʪʝʧʝʥ 

ʧʘʞˁʝ ʢʦʜ ʩʪʨʘʥʝ ʢʦʿʘ ʜʘʿʝ ʧʨʘʚʥʦʨʝʣʝʚʘʥʪʥʫ ʠʟʿʘʚʫ ʚʦˀʝ. ɼʘʢʣʝ, ʩʘʯʠˁʘʚʘˁʝʤ ʫʛʦʚʦʨʘ 

ʫ ʦʜʨʝʹʝʥʦʿ ʬʦʨʤʠ ʩʝ ʫʛʦʚʦʨʥʠʤ ʩʪʨʘʥʘʤʘ ʧʨʫʞʘ ʧʦʩʣʝʜˁʘ ʰʘʥʩʘ ʜʘ ʩʘʛʣʝʜʘʿʫ 

ʧʦʩʣʝʜʠʮʝ ʫʛʦʚʦʨʘ ʢʦʿʠ ʟʘʢˀʫʯʫʿʫ ʠ ʪʨʝʟʚʝʥʦ ʜʦʥʝʩʫ ʦʜʣʫʢʫ ʦ ʪʦʤʝ ʜʘ ʣʠ ʟʘʧʨʘʚʦ ʞʝʣʝ 

ʜʘ ʟʘʢˀʫʯʝ ʜʘʪʠ ʫʛʦʚʦʨ.28 ʅʘ ʪʘʿ ʥʘʯʠʥ ʩʝ ʰʪʠʪʠ ʧʨʚʠ ʘʩʧʝʢʪ ʩʣʦʙʦʜʝ ʫʛʦʚʘʨʘˁʘ ï 

ʩʣʦʙʦʜʘ ʩʪʨʘʥʘ ʜʘ ʦʜʣʫʯʝ ʜʘ ʣʠ ˂ʝ ʟʘʢˀʫʯʠʪʠ ʦʜʨʝʹʝʥʠ ʫʛʦʚʦʨ ʠʣʠ ʥʝ 

(Abschlussfreiheit).29  

ɼʨʫʛʠ ʘʩʧʝʢʪ ʩʣʦʙʦʜʝ ʫʛʦʚʘʨʘˁʘ ʯʠʥʠ ʩʣʦʙʦʜʘ ʫʛʦʚʘʨʘʯʘ ʜʘ ʩʘʛʣʘʩʥʦ ʦʜʨʝʹʫʿʫ 

ʩʘʜʨʞʠʥʫ ʫʛʦʚʦʨʘ, ʧʨʘʚʘ ʠ ʦʙʘʚʝʟʝ ʢʦʿʘ ʠʟ ˁʝʛʘ ʥʘʩʪʘʿʫ. ʆʚʘʿ ʚʠʜ ʩʣʦʙʦʜʝ ʫʛʦʚʘʨʘˁʘ 

ʦʩʣʘˁʘ ʩʝ ʥʘ ʿʦʰ ʿʝʜʥʦ ʥʘʯʝʣʦ ʛʨʘʹʘʥʩʢʦʛ, ʦʜʥʦʩʥʦ ʫʛʦʚʦʨʥʦʛ ʧʨʘʚʘ ï ʥʘʯʝʣʦ 

ʨʘʚʥʦʧʨʘʚʥʦʩʪʠ ʩʫʙʿʝʢʘʪʘ ʧʨʠ ʟʘʩʥʠʚʘˁʫ ʛʨʘʹʘʥʩʢʦʧʨʘʚʥʦʛ ʦʜʥʦʩʘ. ʇʦʜ ʪʠʤʝ ʩʝ 

ʧʦʜʨʘʟʫʤʝʚʘ ʜʘ ʥʠʢʦ ʥʝ ʤʦʞʝ ʙʠʪʠ ʧʨʠʥʫʹʝʥ ʜʘ ʩʪʫʧʠ ʫ ʦʜʨʝʹʝʥʠ ʫʛʦʚʦʨʥʠ ʦʜʥʦʩ, ʪʝ ʜʘ 

ʿʝʜʥʘ ʩʪʨʘʥʘ ʨʘʚʥʦʧʨʘʚʥʦ ʩʘ ʜʨʫʛʦʤ ʦʜʨʝʹʫʿʝ ʩʘʜʨʞʠʥʫ ʪʦʛ ʦʜʥʦʩʘ. ʀʧʘʢ, ʤʝʹʫ ʩʪʨʘʥʘʤʘ 

ʢʦʿʝ ʟʘʢˀʫʯʫʿʫ ʫʛʦʚʦʨ ʯʝʩʪʦ ʧʦʩʪʦʿʠ ʦʜʥʦʩ ʬʘʢʪʠʯʢʝ ʥʝʿʝʜʥʘʢʦʩʪʠ ʢʦʿʠ ʤʦʞʝ ʠʤʘʪʠ 

ʨʘʟʣʠʯʠʪʝ ʫʟʨʦʢʝ. ʊʦ ʤʦʞʝ ʙʠʪʠ ʩʣʫʯʘʿ ʢʘʜʘ ʫʛʦʚʦʨ ʟʘʢˀʫʯʫʿʫ ʣʠʮʘ ʤʝʹʫ ʢʦʿʠʤʘ ʧʦʩʪʦʿʠ 

ʟʥʘʯʘʿʥʘ ʨʘʟʣʠʢʘ ʫ ʠʩʢʫʩʪʚʫ ʠʣʠ ʧʘʢ ʟʥʘˁʫ ʦ ʧʨʝʜʤʝʪʫ ʫʛʦʚʦʨʘ ʢʦʿʠ ʩʝ ʟʘʢˀʫʯʫʿʝ.30 

ʆʚʘʢʚʝ ʬʘʢʪʠʯʢʠ ʥʝʿʝʜʥʘʢʝ ʧʦʟʠʮʠʿʝ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʯʝʩʪʦ ʩʝ ʧʨʝʩʣʠʢʘʚʘʿʫ ʠ ʥʘ ˁʠʭʦʚ 

ʧʨʘʚʥʠ ʧʦʣʦʞʘʿ ʥʘʨʫʰʘʚʘʿʫ˂ʠ ʪʘʢʦ ʨʘʚʥʦʧʨʘʚʥʦʩʪ ʫ ʟʘʩʥʠʚʘˁʫ ʫʛʦʚʦʨʥʦʛ ʦʜʥʦʩʘ, ʰʪʦ 

ʟʘ ʨʝʟʫʣʪʘʪ ʠʤʘ ʦʜʩʫʩʪʚʦ ʠʣʠ ʦʛʨʘʥʠʯʝˁʝ ʩʣʦʙʦʜʝ ʩʣʘʙʠʿʝ ʩʪʨʘʥʝ ʜʘ ʫʪʠʯʝ ʥʘ ʩʘʜʨʞʠʥʫ 

ʫʛʦʚʦʨʘ ʢʦʿʠ ʟʘʢˀʫʯʫʿʝ (Inhaltsfreiheit).  

ɿʘʰʪʠʪʫ ʦʚʦʛ ʘʩʧʝʢʪʘ ʩʣʦʙʦʜʝ ʫʛʦʚʘʨʘˁʘ ʪʘʢʦʹʝ ʿʝ ʤʦʛʫ˂ʝ ʦʩʪʚʘʨʠʪʠ ʧʦʩʨʝʜʩʪʚʦʤ 

ʬʦʨʤʝ ʫʛʦʚʦʨʘ. ʄʝʹʫʪʠʤ, ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʪʦ ʩʝ ʥʝ ʤʦʞʝ ʫʯʠʥʠʪʠ ʩʚʠʤ ʚʨʩʪʘʤʘ ʬʦʨʤʝ, 

ʚʝ˂ ʩʘʤʦ ʦʥʠʤa ʢʦʿʝ ʧʦʜʨʘʟʫʤʝʚʘʿʫ ʫʯʝʰ˂ʝ ʦʚʣʘʰ˂ʝʥʦʛ ʣʠʮʘ ʫ ʥʘʩʪʘʥʢʫ ʫʛʦʚʦʨʘ. ʊʦ 

ʫʯʝʰ˂ʝ ʥʝ ʤʦʞʝ ʜʘ ʩʝ ʦʛʣʝʜʘ ʩʘʤʦ ʫ ʦʚʝʨʘʚʘˁʫ ʧʦʪʧʠʩʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ, ʥʝʛʦ ʪʨʝʙʘ ʜʘ 

ʦʙʫʭʚʘʪʠ ʠʩʪʨʘʞʠʚʘˁʝ ʚʦˀʝ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʠ ʧʦʫʯʘʚʘˁʝ ʦ ʧʨʘʚʥʠʤ ʧʦʩʣʝʜʠʮʘʤʘ 

ʟʘʢˀʫʯʝˁʘ ʧʨʝʜʤʝʪʥʦʛ ʫʛʦʚʦʨʘ. ʋ ʥʘʰʝʤ ʧʨʘʚʥʦʤ ʩʠʩʪʝʤʫ ʬʫʥʢʮʠʿʫ ʧʦʫʯʘʚʘˁʘ ʠʤʘʿʫ 

ʩʘʤʦ ʜʚʝ ʚʨʩʪʝ ʬʦʨʤʝ, ʬʦʨʤʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʧʦʪʚʨʹʝʥʝ 

(ʩʦʣʝʤʥʠʟʦʚʘʥʝ) ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ. ɱʘʚʥʠ ʙʝʣʝʞʥʠʢ ʩʪʨʫʯʥʦ ʠ ʥʝʧʨʠʩʪʨʘʩʥʦ ʫʧʦʟʥʘʿʝ 

 
28 Ruth Arnet, ĂForm folgt Funktionñ, Zeitschrift des bernischen Juristenvereins (ZBJV) 149/2013, 403; H. Kötz, 

73. 
29 R. Arnet, Ibid. ɸʨʥʝʪ ʦʚʘʿ ʘʩʧʝʢʪ ʟʘʰʪʠʪʝ ʩʣʦʙʦʜʝ ʫʛʦʚʘʨʘˁʘ ʢʨʦʟ ʟʘʰʪʠʪʫ ʦʜ ʧʨʝʥʘʛˀʝʥʦʩʪʠ ʥʘʟʠʚʘ 

ʟʘʰʪʠʪʦʤ ʥʝʛʘʪʠʚʥʝ ʩʣʦʙʦʜʝ ʫʛʦʚʘʨʘˁʘ (negative Vertragsfreiheit), ʪʿ. ʩʣʦʙʦʜʝ ʣʠʮʘ ʜʘ ʥʝ ʟʘʢˀʫʯʠ ʥʝʢʠ 

ʫʛʦʚʦʨ. 
30 ɼʫʰʘʥ ʅʠʢʦʣʠ˂, ʋʚʦʜ ʫ ʩʠʩʪʝʤ ʛʨʘʹʘʥʩʢʦʛ ʧʨʘʚʘ, ʅʦʚʠ ʉʘʜ 2020, 120. 
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ʫʛʦʚʦʨʥʝ ʩʪʨʘʥʝ ʩʘ ʤʦʛʫ˂ʥʦʩʪʠʤʘ ʠ ʨʠʟʠʮʠʤʘ ʫ ʟʘʢˀʫʯʠʚʘˁʫ ʧʣʘʥʠʨʘʥʦʛ ʫʛʦʚʦʨʘ.31 ʅʘ 

ʪʘʿ ʥʘʯʠʥ ʩʝ ʿʘʯʘ ʧʦʟʠʮʠʿʘ ʩʣʘʙʠʿʝ ʩʪʨʘʥʝ ʫ ʧʦʛʣʝʜʫ ʫʯʝʰ˂ʘ ʫ ʢʨʝʠʨʘˁʫ ʠ ʦʙʣʠʢʦʚʘˁʫ 

ʫʛʦʚʦʨʥʦʛ ʦʜʥʦʩʘ ʫ ʢʦʿʠ ʩʪʫʧʘ. 

ʀʟ ʥʘʚʝʜʝʥʦʛ ʩʝ ʚʠʜʠ ʜʘ ʩʝ ʦʛʨʘʥʠʯʘʚʘˁʝʤ ʩʣʦʙʦʜʝ ʠʟʙʦʨʘ ʬʦʨʤʝ ʫʛʦʚʦʨʘ  

ʦʙʝʟʙʝʹʫʿʝ ʨʝʘʣʠʟʘʮʠʿʘ ʩʣʦʙʦʜʝ ʫʛʦʚʘʨʘˁʘ ʫ ʜʨʫʛʠʤ ʠ ʪʦ ʚʘʞʥʠʿʠʤ ʘʩʧʝʢʪʠʤʘ, ʘ ʪʦ ʩʫ 

ʩʣʦʙʦʜʘ ʣʠʮʘ ʜʘ ʦʜʣʫʯʠ ʜʘ ʣʠ ˂ʝ ʟʘʢˀʫʯʠʪʠ ʥʝʢʠ ʫʛʦʚʦʨ ʠ ʩʣʦʙʦʜʘ ʜʘ ʫʯʝʩʪʚʫʿʝ ʫ  

ʦʜʨʝʹʠʚʘˁʫ ʩʘʜʨʞʠʥʝ ʪʦʛ ʫʛʦʚʦʨʘ. ɿʙʦʛ ʪʦʛʘ ʩʝ ʫ ʥʝʤʘʯʢʦʿ ʪʝʦʨʠʿʠ ʢʘʞʝ ʜʘ ʩʝ ʩʣʦʙʦʜʘ 

ʫʛʦʚʘʨʘˁʘ ʬʦʨʤʦʤ ʦʛʨʘʥʠʯʘʚʘ ʟʘʨʘʜ ʩʘʤʝ ʩʣʦʙʦʜʝ32, a ɱʝʨʠʥʛ ʿʝ ʥʘʟʠʚʘ Ăʟʘʢʣʝʪʦʤ 

ʥʝʧʨʠʿʘʪʝˀʠʮʦʤ ʩʘʤʦʚʦˀʝ, ʩʝʩʪʨʦʤ ʙʣʠʟʥʘʢʠˁʦʤ ʩʣʦʙʦʜʝñ.33 

3. ɺʨʩʪʝ ʬʦʨʤʝ ʦʙʣʠʛʘʮʠʦʥʠʭ ʫʛʦʚʦʨʘ 

ʌʦʨʤʝ ʫʛʦʚʦʨʘ ʤʦʛʫ ʩʝ ʧʦʜʝʣʠʪʠ ʥʘ ʚʠʰʝ ʚʨʩʪʘ ʠ ʪʦ ʧʨʝʤʘ ʨʘʟʣʠʯʠʪʠʤ 

ʢʨʠʪʝʨʠʿʫʤʠʤʘ. ʊʘʢʦ ʩʝ ʚʨʩʪʝ ʬʦʨʤʠ ʨʘʟʣʠʢʫʿʫ ʧʨʝʤʘ ʥʘʯʠʥʫ ʥʘʩʪʘʥʢʘ, ʜʝʿʩʪʚʫ ʠ ʧʨʝʤʘ 

ʥʘʯʠʥʫ ʠʩʧʦˀʘʚʘˁʘ. 

3.1. ɺʨʩʪʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʧʨʝʤʘ ʥʘʯʠʥʫ ʥʘʩʪʘʥʢʘ 

ʇʦʜ ʦʚʦʤ ʧʦʜʝʣʦʤ ʧʦʜʨʘʟʫʤʝʚʘ ʩʝ ʧʦʜʝʣʘ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʥʘ ʟʘʢʦʥʩʢʫ ʠ ʫʛʦʚʦʨʝʥʫ. 

3.1.1. ɿʘʢʦʥʩʢʘ ʬʦʨʤʘ ʫʛʦʚʦʨʘ 

ɿʘ ʬʦʨʤʫ ʫʛʦʚʦʨʘ ʩʝ ʢʘʞʝ ʜʘ ʿʝ ʟʘʢʦʥʩʢʘ ʦʥʜʘ ʢʘʜʘ ʿʝ ʟʘʢʦʥʦʤ ʧʨʦʧʠʩʘʥʘ ʢʘʦ 

ʦʙʘʚʝʟʥʘ ʟʘ ʦʜʨʝʹʝʥʫ ʚʨʩʪʫ ʫʛʦʚʦʨʘ. ɸʢʦ ʟʘʢʦʥ ʩʘʯʠˁʘʚʘˁʝʤ ʫʛʦʚʦʨʘ ʫ ʦʜʨʝʹʝʥʦʤ 

ʦʙʣʠʢʫ ʫʩʣʦʚˀʘʚʘ ˁʝʛʦʚ ʥʘʩʪʘʥʘʢ, ʬʦʨʤʘ ʧʦʩʪʘʿʝ ʿʝʜʘʥ ʦʜ ʙʠʪʥʠʭ ʫʩʣʦʚʘ ʟʘ ʧʫʥʦʚʘʞʘʥ 

ʥʘʩʪʘʥʘʢ ʫʛʦʚʦʨʘ ʫʟ ʧʨʝʜʤʝʪ, ʢʘʫʟʫ, ʩʧʦʩʦʙʥʦʩʪ ʫʛʦʚʘʨʘˁʘ ʠ ʩʘʛʣʘʩʥʦʩʪ ʚʦˀʘ ʫʛʦʚʦʨʥʠʭ 

ʩʪʨʘʥʘ. ʋ ʥʘʰʝʤ ʧʨʘʚʥʦʤ ʩʠʩʪʝʤʫ ʧʦʩʪʦʿʠ ʚʝʣʠʢʠ ʙʨʦʿ ʧʨʠʤʝʨʘ ʟʘʢʦʥʩʢʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ. 

ʄʥʦʛʠ ʦʜ ˁʠʭ ʧʨʝʜʚʠʹʝʥʠ ʩʫ ʦʜʨʝʜʙʘʤʘ ɿʆʆ (ʥʧʨ. ʫʛʦʚʦʨ ʦ ʛʨʘʹʝˁʫ, ʫʛʦʚʦʨ ʦ ʿʝʤʩʪʚʫ, 

ʫʛʦʚʦʨ ʦ ʧʨʦʜʘʿʠ ʩʘ ʦʙʨʦʯʥʠʤ ʦʪʧʣʘʪʘʤʘ ʮʝʥʝ...), ʘʣʠ ʪʘʢʚʝ ʦʜʨʝʜʙʝ ʩʘʜʨʞʘʥʝ ʩʫ ʠ ʫ 

ʜʨʫʛʠʤ ʟʘʢʦʥʠʤʘ ʢʦʿʠʤʘ ʩʫ ʨʝʛʫʣʠʩʘʥʝ ʦʜʨʝʹʝʥʝ ʚʨʩʪʝ ʫʛʦʚʦʨʘ ʧʦʧʫʪ ɿʘʢʦʥʘ ʦ ʿʘʚʥʦʤ 

ʙʝʣʝʞʥʠʰʪʚʫ34 (ʫʛʦʚʦʨ ʦ ʨʘʩʧʦʣʘʛʘˁʫ ʥʝʧʦʢʨʝʪʥʦʩʪʠʤʘ ʧʦʩʣʦʚʥʦ ʥʝʩʧʦʩʦʙʥʠʭ ʣʠʮʘ, 

ʩʧʦʨʘʟʫʤ ʦ ʟʘʢʦʥʩʢʦʤ ʠʟʜʨʞʘʚʘˁʫ, ʫʛʦʚʦʨ ʦ ʭʠʧʦʪʝʮʠ ʠ ʟʘʣʦʞʥʘ ʠʟʿʘʚʘ, ʫʛʦʚʦʨ ʢʦʿʠʤ ʩʝ 

 
31 R. Arnet, 406. ʆʚʘʿ ʚʠʜ ʟʘʰʪʠʪʝ ʩʣʦʙʦʜʝ ʫʛʦʚʘʨʘˁʘ ʧʦʩʨʝʜʩʪʚʦʤ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ɸʨʥʝʪ ʥʘʟʠʚʘ ʟʘʰʪʠʪʦʤ 

ʧʦʟʠʪʠʚʥʝ ʩʣʦʙʦʜʝ ʫʛʦʚʘʨʘˁʘ  
32 Udo di Fabio, ĂForm und Freiheitñ, Deutsche Notar-Zeitschrift (DNotZ), 5/2006, 345. 
33 R. v. Jhering, 741. ʆ ʬʦʨʤʠ ʢʘʦ Ăʩʝʩʪʨʠ ʩʣʦʙʦʜʝñ ʛʦʚʦʨʠ ʩʝ ʠ ʫ ʥʦʚʠʿʦʿ ʥʝʤʘʯʢʦʿ ʣʠʪʝʨʘʪʫʨʠ. ɺʠʜ. U. Di 

Fabio 350; Horst Hagen, ĂForm als Schwester der Freiheitñ, Deutsche Notar-Zeitschrift (DNotZ), 9/2010, 644-

654.  
34 ʏʣ. 82 ʠ 93 ɿʘʢʦʥʘ ʦ ʿ ʘʚʥʦʤ ʙʝʣʝʞʥʠʰʪʚʫ ï ɿɱɹ ("ʉʣ. ʛʣʘʩʥʠʢ ʈʉ", ʙʨ. 31/2011, 85/2012, 19/2013, 55/2014 

- ʜʨ. ʟʘʢʦʥ, 93/2014 - ʜʨ. ʟʘʢʦʥ, 121/2014, 6/2015 ʠ 106/2015). 
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ʟʘʩʥʠʚʘʿʫ ʩʪʚʘʨʥʝ ʠ ʣʠʯʥʝ ʩʣʫʞʙʝʥʦʩʪʠ), ɿʘʢʦʥʘ ʦ ʧʨʦʤʝʪʫ ʥʝʧʦʢʨʝʪʥʦʩʪʠ35 (ʫʛʦʚʦʨ ʦ 

ʧʨʦʤʝʪʫ ʥʝʧʦʢʨʝʪʥʦʩʪʠ), ɿʘʢʦʥʘ ʦ ʦʙʣʠʛʘʮʠʦʥʠʤ ʦʜʥʦʩʠʤʘ ʠ ʦʩʥʦʚʘʤʘ ʩʚʦʿʠʥʩʢʦ-

ʧʨʘʚʥʠʭ ʦʜʥʦʩʘ ʫ ʚʘʟʜʫʰʥʦʤ ʩʘʦʙʨʘ˂ʘʿʫ36 (ʫʛʦʚʦʨ ʦ ʧʨʝʚʦʟʫ ʧʫʪʥʠʢʘ), ɿʘʢʦʥʘ ʦ 

ʥʘʩʣʝʹʠʚʘˁʫ37 (ʫʛʦʚʦʨ ʦ ʫʩʪʫʧʘˁʫ ʠ ʨʘʩʧʦʜʝʣʠ ʠʤʦʚʠʥʝ ʟʘ ʞʠʚʦʪʘ, ʫʛʦʚʦʨ ʦ ʜʦʞʠʚʦʪʥʦʤ 

ʠʟʜʨʞʘʚʘˁʫ) ʠʪʜ. 

ʂʘʦ ʰʪʦ ʿʝ ʚʝ˂ ʨʝʯʝʥʦ, ʟʘʢʦʥʦʜʘʚʘʮ ʧʨʦʧʠʩʠʚʘˁʫ ʦʙʘʚʝʟʥʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ 

ʧʨʠʙʝʛʘʚʘ ʫ ʩʣʫʯʘʿʝʚʠʤʘ ʢʘʜʘ ʞʝʣʠ ʜʘ ʦʙʝʟʙʝʜʠ ʠʩʧʫˁʝˁʝ ʦʜʨʝʹʝʥʠʭ ʧʨʘʚʥʦʧʦʣʠʪʠʯʢʠʭ 

ʮʠˀʝʚʘ, ʢʘʢʦ ʫ ʿʘʚʥʦʤ ʠʥʪʝʨʝʩʫ, ʪʘʢʦ ʠ ʫ ʧʨʠʚʘʪʥʦʤ ʠʥʪʝʨʝʩʫ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʠʣʠ 

ʪʨʝ˂ʠʭ ʣʠʮʘ. ʋ ʠʟʫʟʝʪʥʠʤ ʩʣʫʯʘʿʝʚʠʤʘ ʟʘʢʦʥʦʜʘʚʘʮ ʟʘ ʧʦʿʝʜʠʥʝ ʫʛʦʚʦʨʝ ʧʨʝʜʚʠʹʘ 

ʦʜʨʝʹʝʥʫ ʬʦʨʤʫ, ʘʣʠ ʥʝ ʢʘʦ ʫʩʣʦʚ ˁʝʛʦʚʦʛ ʥʘʩʪʘʥʢʘ, ʚʝ˂ ʢʘʦ ʜʦʢʘʟ ʦ ˁʝʛʦʚʦʤ 

ʧʦʩʪʦʿʘˁʫ.38  

3.1.2. ʋʛʦʚʦʨʝʥʘ ʬʦʨʤʘ  

ʅʘʯʝʣʦ ʩʣʦʙʦʜʝ ʫʛʦʚʦʨʘˁʘ ʩʪʨʘʥʘ ʫ ʧʦʛʣʝʜʫ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʥʝ ʟʥʘʯʠ ʩʘʤʦ ʪʦ ʜʘ 

ʩʪʨʘʥʝ ʩʚʦʿʫ ʩʣʘʛʣʘʩʥʦʩʪ ʚʦˀʘ ʥʝ ʤʦʨʘʿʫ ʠʟʨʘʟʠʪʠ ʫ ʦʜʨʝʹʝʥʦʤ ʦʙʣʠʢʫ, ʦʜʥʦʩʥʦ ʜʘ ʿʝ 

ʤʦʛʫ ʠʟʨʘʟʠʪʠ ʫ ʙʠʣʦ ʢʦʤ ʦʙʣʠʢʫ. ʆʥʦ ʧʦʜʨʘʟʫʤʝʚʘ ʠ ʪʦ ʜʘ ʩʝ ʩʪʨʘʥʝ ʤʦʛʫ ʩʧʦʨʘʟʫʤʝʪʠ 

ʜʘ ʧʫʥʦʚʘʞʘʥ ʥʘʩʪʘʥʘʢ ʫʛʦʚʦʨʘ ʢʦʿʠ ʞʝʣʝ ʜʘ ʟʘʢˀʫʯʝ ʫʩʣʦʚʝ ˁʝʛʦʚʠʤ ʩʘʯʠˁʘʚʘˁʝʤ ʫ 

ʦʜʨʝʹʝʥʦʿ ʬʦʨʤʠ. ɹʫʜʫ˂ʠ ʜʘ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʫʛʦʚʦʨ ʥʝ ʧʦʩʪʘʿʝ ʬʦʨʤʘʣʘʥ ʥʘ ʦʩʥʦʚʫ 

ʟʘʢʦʥʘ, ʚʝ˂ ʚʦˀʦʤ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ, ʦʚʫ ʚʨʩʪʫ ʬʦʨʤʝ ʥʘʟʠʚʘʤʦ ʫʛʦʚʦʨʝʥʦʤ. ʄʦʛʫ˂ʥʦʩʪ 

ʜʘ ʩʪʨʘʥʝ ʫʩʣʦʚʝ ʧʫʥʦʚʘʞʥʦʩʪ ʫʛʦʚʦʨʘ ʦʜʨʝʹʝʥʦʤ ʬʦʨʤʦʤ ʠʟʨʠʯʠʪʦ ʿʝ ʧʨʝʜʚʠʹʝʥʘ ʫ ʯʣ. 

69, ʩʪ. 1 ɿʆʆ. ʆʥʝ ʪʦ ʤʦʛʫ ʫʯʠʥʠʪʠ ʢʘʢʦ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʩʝ ʨʘʜʠ ʦ ʥʝʬʦʨʤʘʣʥʦʤ ʫʛʦʚʦʨʫ, 

ʪʘʢʦ ʠ ʦʥʜʘ ʢʘʜʘ ʿʝ ʟʘ ʫʛʦʚʦʨ ʟʘʢʦʥʦʤ ʚʝ˂ ʧʨʦʧʠʩʘʥʘ ʦʜʨʝʹʝʥʘ ʬʦʨʤʘ. ʄʝʹʫʪʠʤ, ʙʫʜʫ˂ʠ 

ʜʘ ʿʝ ʩʣʦʙʦʜʘ ʫʛʦʚʘʨʘˁʘ ʩʪʨʘʥʘ ʦʛʨʘʥʠʯʝʥʘ ʧʨʠʥʫʜʥʠʤ ʧʨʦʧʠʩʠʤʘ, ʩʪʨʘʥʝ ʥʝ ʤʦʛʫ ʟʘ 

ʫʛʦʚʦʨ ʢʦʿʠ ʿʝ ʚʝ˂ ʬʦʨʤʘʣʘʥ ʫʛʦʚʦʨʠʪʠ ʩʣʘʙʠʿʫ ʬʦʨʤʫ ʦʜ ʦʥʝ ʢʦʿʘ ʿʝ ʧʨʝʜʚʠʹʝʥʘ ʟʘʢʦʥʦʤ, 

ʚʝ˂ ʩʘʤʦ ʩʪʨʦʞʫ, ʪʿ. ʦʥʫ ʢʦʿʘ ʦʙʫʭʚʘʪʘ ʜʦʜʘʪʥʝ ʬʦʨʤʘʣʥʦʩʪʠ ʫ ʦʜʥʦʩʫ ʥʘ ʟʘʢʦʥʩʢʫ ʬʦʨʤʫ. 

ʆʩʠʤ ʩʣʫʯʘʿʘ ʠʟ ʯʣ. 69, ʩʪ. 1 ɿʆʆ ʢʘʜʘ ʩʪʨʘʥʝ ʦʜʨʝʹʝʥʦʤ ʬʦʨʤʦʤ ʫʩʣʦʚˀʘʚʘʿʫ ʧʫʥʦʚʘʞʘʥ 

ʥʘʩʪʘʥʘʢ ʫʛʦʚʦʨʘ, ʦʥʝ ʩʝ, ʫ ʩʢʣʘʜʫ ʩʘ ʩʪ. 3 ʠʩʪʦʛ ʯʣʘʥʘ ʤʦʛʫ ʩʧʦʨʘʟʫʤʝʪʠ ʠ ʦ ʪʦʤʝ ʜʘ 

ʫʛʦʚʦʨ ʩʘʯʠʥʝ ʫ ʦʜʨʝʹʝʥʦʤ ʦʙʣʠʢʫ ʩʘʤʦ ʨʘʜʠ ʦʙʝʟʙʝʹʝˁʘ ʜʦʢʘʟʘ ʦ ˁʝʛʦʚʦʤ ʧʦʩʪʦʿʘˁʫ ʠ 

ʩʘʜʨʞʠʥʠ. ɼʦʢ ʫ ʧʨʚʦʤ ʩʣʫʯʘʿʫ ʫʛʦʚʦʨ ʥʝ˂ʝ ʥʘʩʪʘʪʠ ʫʢʦʣʠʢʦ ʥʝ ʙʫʜʝ ʩʘʯʠˁʝʥ ʫ ʬʦʨʤʠ 

 
35 ʏʣ. 4 ɿʘʢʦʥʘ ʦ ʧʨʦʤʝʪʫ ʥʝʧʦʢʨʝʪʥʦʩʪʠ - ɿʇʅ ("ʉʣ. ʛʣʘʩʥʠʢ ʈʉ", ʙʨ. 93/2014, 121/2014 ʠ 6/2015). 
36 ʏʣ. 7 ɿʘʢʦʥʘ ʦ ʦʙʣʠʛʘʮʠʦʥʠʤ ʦʜʥʦʩʠʤʘ ʠ ʦʩʥʦʚʘʤʘ ʩʚʦʿʠʥʩʢʦ-ʧʨʘʚʥʠʭ ʦʜʥʦʩʘ ʫ ʚʘʟʜʫʰʥʦʤ ʩʘʦʙʨʘ˂ʘʿʫ 

("ʉʣ. ʛʣʘʩʥʠʢ ʈʉ", ʙʨ. 87/2011 ʠ 66/2015). 
37 ʏʣ. 184 ʠ 195 ɿʘʢʦʥʘ ʦ ʥʘʩʣʝʹʠʚʘˁʫ ("ʉʣ. ʛʣʘʩʥʠʢ ʈʉ", ʙʨ. 46/95, 101/2003 - ʦʜʣʫʢʘ ʋʉʈʉ ʠ 6/2015). 
38 ʆ ʧʦʜʝʣʠ ʬʦʨʤʝ ʥʘ ʙʠʪʥʫ, ʜʦʢʘʟʥʫ ʠ ʬʦʨʤʫ ʧʨʦʩʪʦʛ ʜʦʢʘʟʘ ʦ ʧʦʩʪʦʿʘˁʫ ʫʛʦʚʦʨʘ, ʢʘʦ ʠ ʦ ʧʦʩʣʝʜʠʮʘʤʘ 

ˁʝʥʠʭ ʥʝʜʦʩʪʘʪʘʢʘ ʙʠ˂ʝ ʨʝʯʠ ʫ ʥʘʩʪʘʚʢʫ ʨʘʜʘ.  
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ʢʦʿʫ ʩʫ ʩʪʨʘʥʝ ʫʛʦʚʦʨʠʣʝ, ʫ ʜʨʫʛʦʤ ʩʣʫʯʘʿʫ ʥʝʧʦʰʪʦʚʘˁʝ ʬʦʨʤʝ ʥʝ ʫʪʠʯʝ ʥʘ ʧʫʥʦʚʘʞʘʥ 

ʥʘʩʪʘʥʘʢ ʫʛʦʚʦʨʘ. ʉʤʘʪʨʘ ʩʝ ʜʘ ʿʝ ʦʥ ʟʘʢˀʫʯʝʥ ʢʘʜʘ ʩʫ ʩʝ ʩʪʨʘʥʝ ʩʘʛʣʘʩʠʣʝ ʦ ʙʠʪʥʠʤ 

ʝʣʝʤʝʥʪʠʤʘ ʫʛʦʚʦʨʘ.  

ʉʘʤ ʩʧʦʨʘʟʫʤ ʩʪʨʘʥʘ ʦ ʬʦʨʤʠ ʫʛʦʚʦʨʘ ʿʝ ʥʝʬʦʨʤʘʣʘʥ. ʉʪʨʘʥʝ ʩʝ ʤʦʛʫ ʩʧʦʨʘʟʫʤʝʪʠ 

ʫ ʙʠʣʦ ʢʦʿʦʿ ʬʦʨʤʠ, ʧʘ ʠ ʫʩʤʝʥʦ ʠʣʠ ʧʫʪʝʤ ʢʦʥʢʣʫʜʝʥʪʥʠʭ ʨʘʜˁʠ.39 ɸʢʦ ʫʛʦʚʘʨʘʯʠ 

ʦʜʨʝʹʝʥʦʤ ʬʦʨʤʦʤ ʞʝʣʝ ʜʘ ʫʩʣʦʚʝ ʥʘʩʪʘʥʘʢ ʫʛʦʚʦʨʘ ʦʥʜʘ ʜʦ ʩʧʦʨʘʟʫʤʘ ʦ ʬʦʨʤʠ ʪʨʝʙʘ 

ʜʘ ʜʦʹʝ ʥʘʿʢʘʩʥʠʿʝ ʫ ʪʨʝʥʫʪʢʫ ʧʦʩʪʠʟʘˁʘ ʩʘʛʣʘʩʥʦʩʪʠ ʦ ʩʘʜʨʞʠʥʠ ʫʛʦʚʦʨʘ. ʋʢʦʣʠʢʦ ʩʝ 

ʩʪʨʘʥʝ ʦ ʬʦʨʤʠ ʩʧʦʨʘʟʫʤʝʿʫ ʪʝʢ ʧʦ ʟʘʢˀʫʯʝˁʫ ʫʛʦʚʦʨʘ, ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʥʝ ʫʪʠʯʝ ʥʘ 

ʧʦʩʪʦʿʘˁʝ ʫʛʦʚʦʨʘ, ʚʝ˂ ʤʦʞʝ ʜʘ ʩʣʫʞʠ ʩʘʤʦ ʢʘʦ ʜʦʢʘʟ.40 

ʂʘʜʘ ʩʝ ʩʪʨʘʥʝ ʩʧʦʨʘʟʫʤʝʿʫ ʦ ʬʦʨʤʠ ʫʛʦʚʦʨʘ, ʘʣʠ ʪʘʢʦ ʜʘ ʥʠʿʝ ʠʟʨʠʯʠʪʦ ʥʘʛʣʘʰʝʥʦ 

ʜʘ ʣʠ ʩʫ ʿʝ ʫʛʦʚʦʨʠʣʝ ʢʘʦ ʙʠʪʥʫ ʠʣʠ ʜʦʢʘʟʥʫ, ʪʝ ʫ ʚʝʟʠ ʩʘ ʪʠʤʝ ʤʝʹʫ ˁʠʤʘ ʜʦʹʝ ʜʦ ʩʧʦʨʘ, 

ʧʦʩʪʘʚˀʘ ʩʝ ʧʠʪʘˁʝ ʢʘʢʦ ʫʪʚʨʜʠʪʠ ʜʝʿʩʪʚʦ ʫʛʦʚʦʨʝʥʝ ʬʦʨʤʝ. ʇʨʝʤʘ ʥʝʢʠʤ ʩʭʚʘʪʘˁʠʤʘ, 

ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʙʠ ʪʨʝʙʘʣʦ ʧʨʝʪʧʦʩʪʘʚʠʪʠ ʜʘ ʩʝ ʨʘʜʠ ʦ ʜʦʢʘʟʥʦʿ ʬʦʨʤʠ. ɿʘʩʪʫʧʥʠʮʠ ʦʚʦʛ 

ʩʪʘʥʦʚʠʰʪʘ ʧʦʣʘʟʝ ʦʜ ʪʦʛʘ ʜʘ ʩʝ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʨʘʜʠ ʦ ʫʛʦʚʦʨʠʤʘ ʢʦʿʠ ʩʫ ʠʥʘʯʝ 

ʥʝʬʦʨʤʘʣʥʠ, ʪʝ ʜʘ ʥʘʤʝʨʘ ʩʪʨʘʥʘ ʜʘ ʦʜʩʪʫʧʝ ʦʜ ʪʦʛʘ ʧʨʘʚʠʣʘ ʤʦʨʘ ʙʠʪʠ ʿʘʩʥʦ ʠ ʠʟʨʠʯʠʪʦ 

ʠʟʨʘʞʝʥʘ. ʉʪʦʛʘ, ʧʨʝʤʘ ˁʠʭʦʚʦʤ ʤʠʰˀʝˁʫ, ʫʢʦʣʠʢʦ ʪʘʢʚʝ ʠʟʨʠʯʠʪʝ ʢʣʘʫʟʫʣʝ ʥʝʤʘ, 

ʪʨʝʙʘ ʫʟʝʪʠ ʜʘ ʩʝ ʨʘʜʠ ʦ ʜʦʢʘʟʥʦʿ ʬʦʨʤʠ.41 ʄʝʹʫʪʠʤ, ʫ ʚʝ˂ʠʥʠ ʧʨʘʚʥʠʭ ʩʠʩʪʝʤʘ ʚʘʞʠ 

ʩʫʧʨʦʪʥʘ ʧʨʝʪʧʦʩʪʘʚʢʘ ʧʨʝʤʘ ʢʦʿʦʿ ʫ ʦʚʘʢʚʦʿ ʩʠʪʫʘʮʠʿʠ, ʫ ʩʣʫʯʘʿʫ ʩʫʤˁʝ, ʪʨʝʙʘ ʩʤʘʪʨʘʪʠ 

ʜʘ ʩʫ ʩʪʨʘʥʝ ʫʛʦʚʦʨʠʣʝ ʙʠʪʥʫ ʬʦʨʤʫ. ʋ ʰʚʘʿʮʘʨʩʢʦʤ ʧʨʘʚʫ ʿʝ, ʫ ʯʣ. 16, ʩʪ. 1 ʰɿʆʙʣ 

ʠʟʨʠʯʠʪʦ ʧʨʝʜʚʠʹʝʥʦ ʜʘ ʩʝ, ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʩʪʨʘʥʝ ʧʨʝʜʚʠʜʝ ʬʦʨʤʫ ʟʘ ʫʛʦʚʦʨ ʢʦʿʠ ʧʦ 

ʟʘʢʦʥʫ ʥʠʿʝ ʬʦʨʤʘʣʘʥ, ʧʨʝʪʧʦʩʪʘʚˀʘ ʜʘ ʩʪʨʘʥʝ ʥʝ ʞʝʣʝ ʜʘ ʙʫʜʫ ʦʙʘʚʝʟʘʥʝ ʧʨʝ ʠʩʧʫˁʝˁʘ 

ʜʘʪʝ ʬʦʨʤʝ. ʆʩʠʤ ʦʚʝ, ʫ ʩʪ. 2 ʠʩʪʦʛ ʯʣʘʥʘ ʩʘʜʨʞʘʥʘ ʿʝ ʿʦʰ ʿʝʜʥʘ ʧʨʝʪʧʦʩʪʘʚʢʘ ʫ ʚʝʟʠ ʩʘ 

ʫʛʦʚʦʨʝʥʦʤ ʬʦʨʤʦʤ. ʆʥʘ ʩʝ ʦʜʥʦʩʠ ʥʘ ʫʛʦʚʦʨʝʥʫ ʧʠʩʘʥʫ ʬʦʨʤʫ ʠ ʧʦʜʨʘʟʫʤʝʚʘ ʜʘ, 

ʫʢʦʣʠʢʦ ʩʫ ʩʪʨʘʥʝ ʧʨʝʜʚʠʜʝʣʝ ʧʠʩʘʥʫ ʬʦʨʤʫ ʙʝʟ ʙʣʠʞʝʛ ʦʜʨʝʹʝˁʘ, ʟʘ ˁʝʥʦ ʠʩʧʫˁʝˁʝ 

ʚʘʞʝ ʟʘʭʪʝʚʠ ʢʦʿʠ ʩʫ ʧʨʝʜʚʠʹʝʥʠ ʟʘʢʦʥʦʤ ʟʘ ʧʠʩʘʥʫ ʬʦʨʤʫ. ɸʫʩʪʨʠʿʩʢʠ ʛʨʘʹʘʥʩʢʠ 

ʟʘʢʦʥʠʢ ʥʘ ʩʣʠʯʘʥ ʥʘʯʠʥ ʨʝʰʘʚʘ ʧʠʪʘˁʝ ʜʝʿʩʪʚʘ ʫʛʦʚʦʨʝʥʝ ʬʦʨʤʝ ʢʘʦ ʰʚʘʿʮʘʨʩʢʠ. ʊʘʢʦ, 

ʧʨʝʤʘ Ä 884 ʘɻɿ , ʘʢʦ ʩʫ ʩʪʨʘʥʝ ʟʘ ʥʝʢʠ ʫʛʦʚʦʨ ʧʨʝʜʚʠʜʝʣʝ ʦʜʨʝʹʝʥʫ ʬʦʨʤʫ ʧʨʝʪʧʦʩʪʘʚˀʘ 

ʩʝ ʜʘ ʧʨʝ ʠʩʧʫˁʝˁʘ ʦʚʝ ʬʦʨʤʝ ʥʝ ʞʝʣʝ ʜʘ ʙʫʜʫ ʦʙʘʚʝʟʘʥʝ. ʇʨʝʪʧʦʩʪʘʚʢʘ ʦ 

 
39 ʄʠʦʜʨʘʛ ʆʨʣʠ˂, ɿʘʢˀʫʯʝˁʝ ʫʛʦʚʦʨʘ, ɹʝʦʛʨʘʜ 1993, 279. ʋ ʰʚʘʿʮʘʨʩʢʦʿ ʪʝʦʨʠʿʠ ʚʠʜ. C. Müller, 679, Rn. 

33, ʫ ʥʝʤʘʯʢʦʿ ʚʠʜ. Holger Wendtland ʫ Heinz Georg Bamberger, Herbert Roth, Wolfgang Hau, Roman Poseck, 

Beck´scher Online-Kommentar BGB (BeckOK BGB), München 2019, § 125 Rn. 7.  
40 Ahmet Kut ʫ Andreas Furrer, Anton K. Schnyder (Hrsg.), CHK - Handkommentar zum Schweizer Privatrecht: 

Obligationenrecht - Allgemeine Bestimmungen Art. 1-183 OR, Zürich 2016, 88, Rn. 5. 
41 ʉʪʝʚʘʥ ɱʘʢʰʠ˂, ʆʙʣʠʛʘʮʠʦʥʦ ʧʨʘʚʦ, ʦʧʰʪʠ ʜʝʦ, ʉʘʨʘʿʝʚʦ 1960, 138; ʉ. ʇʝʨʦʚʠ˂, ʌʦʨʤʘʣʥʠ ʫʛʦʚʦʨʠ ʫ 

ʛʨʘʹʘʥʩʢʦʤ ʧʨʘʚʫ, 83. 
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ʢʦʥʩʪʠʪʫʪʠʚʥʦʤ ʧʨʘʚʥʦʤ ʜʝʿʩʪʚʫ ʫʛʦʚʦʨʝʥʝ ʬʦʨʤʝ ʧʨʝʜʚʠʹʝʥʘ ʿʝ ʠ ʫ ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ, 

ʘʣʠ ʥʘ ʥʝʰʪʦ ʜʨʫʛʘʯʠʿʠ ʥʘʯʠʥ. ʅʘʠʤʝ, ʫ ʩʪ. 1 Ä 125 ʥɻɿ ʧʨʝʜʚʠʹʝʥʦ ʿʝ ʜʘ ʿʝ ʧʨʘʚʥʠ ʧʦʩʘʦ 

ʢʦʿʝʤ ʥʝʜʦʩʪʘʿʝ ʟʘʢʦʥʦʤ ʧʨʝʜʚʠʹʝʥʘ ʬʦʨʤʘ ʥʠʰʪʘʚ. ʇʦʪʦʤ, ʫ ʩʪ. 2 ʩʝ ʢʘʞʝ ʜʘ, ʫ ʩʣʫʯʘʿʫ 

ʩʫʤˁʝ, ʥʝʜʦʩʪʘʪʘʢ ʫʛʦʚʦʨʝʥʝ ʬʦʨʤʝ ʪʘʢʦʹʝ ʟʘ ʧʦʩʣʝʜʠʮʫ ʠʤʘ ʥʠʰʪʘʚʦʩʪ ʫʛʦʚʦʨʘ. 

ɺʘʞʝˁʝ ʦʚʠʭ ʧʨʝʪʧʦʩʪʘʚʢʠ ʧʨʠʭʚʘ˂ʝʥʦ ʿʝ ʠ ʫ ʪʝʦʨʠʿʠ ʦʚʠʭ ʟʝʤʘˀʘ.  

ʋ ʜʦʤʘ˂ʝʤ ʧʨʘʚʫ ʧʨʝʪʧʦʩʪʘʚʢʘ ʦ ʢʦʥʩʪʠʪʫʪʠʚʥʦʤ ʜʝʿʩʪʚʫ ʫʛʦʚʦʨʝʥʝ ʬʦʨʤʝ ʥʠʿʝ 

ʙʠʣʘ ʪʘʢʦ ʠʟʨʠʯʠʪʦ ʧʨʝʜʚʠʹʝʥʘ ʫ ʉɻɿ, ʥʠʪʠ ʿʝ ʫ ʚʘʞʝ˂ʝʤ ɿʆʆ. ʋ ʜʦʤʘ˂ʦʿ ʪʝʦʨʠʿʠ ʦʚʘ 

ʧʨʝʪʧʦʩʪʘʚʢʘ ʫ ʉɻɿ ʩʝ ʠʟʚʦʜʠ ʠʟ Ä 541 ʢʦʿʠ ʛʣʘʩʠ: Ăʅʦ ʘʢʦ ʩʝ ʫʛʦʚʘʨʘʿʫ˂ʘ ʣʠʮʘ ʥʘʨʦʯʠʪʦ 

ʥʘ ʧʠʩʤʝʥʠ ʫʛʦʚʦʨ ʩʣʦʞʝ, ʦʥʜʘ ʩʝ ʩʘʤʦ ʩʘ ʧʦʪʧʠʩʦʤ ʢʘʦ ʟʘʢˀʫʯʝʥ ʩʤʘʪʨʘñ.42 ʉʤʘʪʨʘʤʦ 

ʜʘ ʠʟ ʦʚʝ ʦʜʨʝʜʙʝ ʥʝ ʧʨʦʠʟʣʘʟʠ ʿʘʩʥʦ ʧʨʝʪʧʦʩʪʘʚʢʘ ʦ ad solemnitatem ʫʛʦʚʦʨʝʥʦʿ ʬʦʨʤʠ, 

ʚʝ˂ ʦʥʘ ʚʠʰʝ ʛʦʚʦʨʠ ʦ ʝʣʝʤʝʥʪʠʤʘ ʧʠʩʘʥʝ ʬʦʨʤʝ, ʪʿ. ʪʦʤʝ ʜʘ ʦʥʘ ʤʦʨʘ ʜʘ ʩʘʜʨʞʠ ʠ ʧʦʪʧʠʩ 

ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ. ʅʘ ʪʦ ʫʢʘʟʫʿʝ ʠ ʦʨʠʛʠʥʘʣʥʘ ʚʝʨʟʠʿʘ Ä 884 ʘɻɿ ʧʦ ʫʛʣʝʜʫ ʥʘ ʢʦʿʫ ʿʝ ʦʚʦ 

ʧʠʪʘˁʝ ʨʝʛʫʣʠʩʘʥʦ ʫ ʉɻɿ. ʅʘʠʤʝ, ʦʚʘ ʦʜʨʝʜʙʘ ʿʝ ʙʠʣʘ ʠʜʝʥʪʠʯʥʘ Ä 541 ʉɻɿ, ʩ ʪʠʤ ʰʪʦ ʫ 

ʦʚʫ ʦʜʨʝʜʙʫ ʉɻɿ ʥʠʿʝ ʫʥʝʪ ʦʩʪʘʪʘʢ Ä 884 ʢʦʿʠ ʿʝ ʛʣʘʩʠʦ: Ăʀ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʥʠʿʝ ʩʘʩʚʠʤ 

ʧʦʪʨʝʙʥʦ ʜʘ ʩʝ ʫʜʘʨʠ ʧʝʯʘʪñ.43 ʋ ʪʦʤ ʢʦʥʪʝʢʩʪʫ ʦʚʫ ʦʜʨʝʜʙʫ ʧʦʤʠˁʝ ʫ ʩʪʘʨʠʿʦʿ ʪʝʦʨʠʿʠ 

ʄʘʨʢʦʚʠ˂.44 ʄʝʹʫʪʠʤ, ʠ ʦʥ ʥʘʚʦʜʠ ʜʘ ʩʝ ʫ ʩʣʫʯʘʿʫ ʩʫʤˁʝ ʠʤʘ ʫʟʝʪʠ ʜʘ ʿʝ ʥʠʰʪʘʚ ʫʛʦʚʦʨ 

ʢʦʿʝʤ ʥʝʜʦʩʪʘʿʝ ʫʛʦʚʦʨʝʥʘ ʬʦʨʤʘ ʥʝ ʫʢʘʟʫʿʫ˂ʠ ʧʨʠʪʦʤ ʥʝʧʦʩʨʝʜʥʦ ʥʘ Ä 541.45 ʀʧʘʢ, 

ʟʘʢˀʫʯʘʢ ʦ ʧʨʝʪʧʦʩʪʘʚʮʠ ʙʠʪʥʝ ʬʦʨʤʝ ʫ Ä 541 ʤʦʛʘʦ ʙʠ ʩʝ ʠʟʚʝʩʪʠ ʠʟ ʪʦʛʘ ʜʘ ʿʝ ʠʟ ˁʝ 

ʚʠʜˀʠʚʦ ʜʘ ʥʝ ʤʦʞʝ ʥʘʩʪʘʪʠ ʜʦʢ ʩʝ ʥʝ ʠʩʧʫʥʝ ʩʚʠ ʫʩʣʦʚʠ ʫʛʦʚʦʨʝʥʝ ʬʦʨʤʝ, ʦʜʥʦʩʥʦ ʜʘ 

ˁʝʥʦ ʠʩʧʫˁʝˁʝ ʧʨʝʜʩʪʘʚˀʘ ʫʩʣʦʚ ʥʘʩʪʘʥʢʘ ʫʛʦʚʦʨʘ.  

ʇʨʝʤʘ ʇʝʨʦʚʠ˂ʫ, ʧʨʝʪʧʦʩʪʘʚʢʘ ʦ ʢʦʥʩʪʠʪʫʪʠʚʥʦʤ ʜʝʿʩʪʚʫ ʫʛʦʚʦʨʝʥʝ ʬʦʨʤʝ ʙʠʣʘ ʿʝ 

ʩʘʜʨʞʘʥʘ ʠ ʫ ʯʣ. 500 ʆʀɿ ʢʦʿʠ ʛʣʘʩʠ: ñʂʘʜ ʫʛʦʚʦʨʥʠʮʠ ʩʘʤʠ ʫʛʣʘʚʝ ʜʘ ˂ʝ ʫʛʦʚʦʨ ʠʤʘʪʠ 

ʥʝʢʠ ʦʙʣʠʢ, ʧʘ ʟʘʢʦʥ ʪʦ ʠ ʥʝ ʪʨʘʞʠʦ, ʙʠʚʘ ʜʘ ʿʝ ʫʛʦʚʦʨ ʟʘʚʨʰʝʥ ʪʝʢ ʧʦʰʪʦ ʩʝ ʧʦʪʧʫʥʦ 

ʠʟʚʨʰʠ ʦʥʦ ʰʪʦ ʩʝ ʭʦ˂ʝ ʟʘ ʦʩʪʚʘʨʝˁʝ ʦʜʨʝʹʝʥʦʛ ʦʙʣʠʢʘ. ʊʘʢʦ, ʢʘʜ ʿʝ ʫʛʦʚʦʨ ʧʠʩʤʝʥ, 

ʫʟʝ˂ʝ ʩʝ ʜʘ ʿʝ ʟʘʚʨʰʝʥ ʩʚʦʿʝʨʫʯʥʠʤ ʧʦʪʧʠʩʦʤ ʠʣʠ ʙʠˀʝʛʦʤ ʫʛʦʚʦʨʥʠʢʘñ.46 ʆʚʘ ʦʜʨʝʜʙʝ 

ʿʝ ʩʫʰʪʠʥʩʢʠ ʚʨʣʦ ʩʣʠʯʥʘ Ä 541 ʉɻɿ, ʪʝ ʩʝ ʧʨʝʪʭʦʜʥʦ ʨʝʯʝʥʦ ʚʘʞʠ ʠ ʦʚʜʝ. ʋ ʩʚʘʢʦʤ 

ʩʣʫʯʘʿʫ, ʦʚʝ ʜʚʝ ʦʜʨʝʜʙʝ ʠ ˁʠʭʦʚ ʩʤʠʩʘʦ ʚʠʰʝ ʣʠʯʝ ʥʘ ʥʘʚʝʜʝʥʫ ʜʨʫʛʫ ʧʨʝʪʧʦʩʪʘʚʢʫ ʠʟ 

ʯʣ. 16, ʩʪ. 2 ʰɿʆʙʣ ʢʦʿʘ ʩʝ ʦʜʥʦʩʠ ʥʘ ʧʠʩʘʥʫ ʫʛʦʚʦʨʝʥʫ ʬʦʨʤʫ.  

 
42 ʉ. ʇʝʨʦʚʠ˂, ʌʦʨʤʘʣʥʠ ʫʛʦʚʦʨʠ ʫ ʛʨʘʹʘʥʩʢʦʤ ʧʨʘʚʫ, 84. 
43 ʇʨʝʚʦʜ ʧʨʝʤʘ ʄʠʭʘʿʣʦ ɺʫʢʦʚʠ˂, ʆʧ˂ʠ ʛʨʘʹʘʥʩʢʠ ʟʘʢʦʥʠʢ ʩ ʥʦʚʝʣʘʤʘ ʠ ʦʩʪʘʣʠʤ ʥʘʢʥʘʜʥʠʤ ʧʨʦʧʠʩʠʤʘ, 

ɿʘʛʨʝʙ 1955. 
44 ʃ. ʄʘʨʢʦʚʠ˂, 238.  
45 Ibid, 239. 
46 ʉ. ʇʝʨʦʚʠ˂, ʌʦʨʤʘʣʥʠ ʫʛʦʚʦʨʠ ʫ ʛʨʘʹʘʥʩʢʦʤ ʧʨʘʚʫ, 84. 
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ʇʦ ʠʩʪʦʤ ʘʫʪʦʨʫ ʠ ʫ ɿʆʆ ʿʝ ʦʚʘ ʧʨʝʪʧʦʩʪʘʚʢʘ ʫʩʧʦʩʪʘʚˀʝʥʘ ʯʣ. 70 ʧʨʝʤʘ ʢʦʿʝʤ 

Ăʋʛʦʚʦʨ ʢʦʿʠ ʥʠʿʝ ʟʘʢˀʫʯʝʥ ʫ ʫʛʦʚʦʨʝʥʦʿ ʬʦʨʤʠ ʥʝʤʘ ʧʨʘʚʥʦ ʜʝʿʩʪʚʦ ʫʢʦʣʠʢʦ ʩʫ ʩʪʨʘʥʢʝ 

ʧʫʥʦʚʘʞʥʦʩʪ ʫʛʦʚʦʨʘ ʫʩʣʦʚʠʣʝ ʧʦʩʝʙʥʦʤ ʬʦʨʤʦʤñ. ʄʝʹʫʪʠʤ, ʟʘ ʨʘʟʣʠʢʫ ʦʜ ʦʜʨʝʜʘʙʘ 

ʉɻɿ ʠ ʆʀɿ ʠʟ ʢʦʿʠʭ ʩʝ ʧʦʩʨʝʜʥʦ ʤʦʞʝ ʠʟʚʝʩʪʠ ʟʘʢˀʫʯʘʢ ʦ ʪʦʤʝ ʜʘ ʩʝ ʧʨʝʪʧʦʩʪʘʚˀʘ ʜʘ 

ʫʛʦʚʦʨʝʥʘ ʬʦʨʤʘ ʧʨʝʜʩʪʘʚˀʘ ʙʠʪʘʥ ʫʩʣʦʚ ʟʘ ʥʘʩʪʘʥʘʢ ʫʛʦʚʦʨʘ, ʪʘʢʘʚ ʟʘʢˀʫʯʘʢ ʠʟ 

ʥʘʚʝʜʝʥʝ ʦʜʨʝʜʙʝ ɿʆʆ ʥʠʿʝ ʤʦʛʫ˂ʝ ʠʟʚʝʩʪʠ. ʆʚʦ ʠʟ ʨʘʟʣʦʛʘ ʰʪʦ ʩʝ ʫ ˁʦʿ ʥʝ ʛʦʚʦʨʠ ʦ 

ʫʛʦʚʦʨʝʥʦʿ ʬʦʨʤʠ ʫ ʦʧʰʪʝʤ ʩʤʠʩʣʫ, ʚʝ˂ ʠʩʢˀʫʯʠʚʦ ʦ ʙʠʪʥʦʿ ʿʝʨ ʩʝ ʢʘʞʝ ʜʘ ʩʫ ʩʪʨʘʥʝ 

ˁʦʤʝ Ăʫʩʣʦʚʠʣʝ ʧʫʥʦʚʘʞʥʦʩʪ ʫʛʦʚʦʨʘñ. ɼʘʢʣʝ, ʦʚʘ ʦʜʨʝʜʙʘ ʥʘʤ ʥʝ ʛʦʚʦʨʠ ʥʠʰʪʘ ʦ 

ʝʚʝʥʪʫʘʣʥʦʤ ʦʜʥʦʩʫ ʠʟʤʝʹʫ ʙʠʪʥʝ ʠ ʜʦʢʘʟʥʝ ʬʦʨʤʝ ʿʝʨ ʩʝ ʫ ˁʦʿ ʧʦʤʠˁʝ ʩʘʤʦ ʦʚʘ ʧʨʚʘ.47 

ʆʜʨʝʜʙʘ ʠʟ ʉʢʠʮʝ ʟʘ ʟʘʢʦʥʠʢ ʦ ʦʙʣʠʛʘʮʠʿʘʤʘ ʠ ʫʛʦʚʦʨʠʤʘ ʿʝ ʙʠʣʘ ʧʦʜʝʩʥʠʿʘ ʜʘ ʦʜʛʦʚʦʨʠ 

ʥʘ ʦʚʦ ʧʠʪʘˁʝ ʙʫʜʫ˂ʠ ʜʘ ʩʝ ʫ ˁʦʿ ʥʝ ʛʦʚʦʨʠ ʩʘʤʦ ʦ ʙʠʪʥʦʿ, ʚʝ˂ ʫʦʧʰʪʝʥʦ ʦ ʫʛʦʚʦʨʝʥʦʿ 

ʬʦʨʤʠ, ʘ ʧʦʪʦʤ ʢʘʞʝ ʜʘ ˂ʝ ʩʝ ʩʤʘʪʨʘʪʠ ʜʘ ʿʝ ʫʛʦʚʦʨ ʟʘʢˀʫʯʝʥ ʪʝʢ ʢʘʜʘ ʩʝ ʪʘ ʬʦʨʤʘ 

ʠʩʧʫʥʠ.48 ʀ ʧʦʨʝʜ ʩʚʝʛʘ ʥʘʚʝʜʝʥʦʛ, ʫ ʜʦʤʘ˂ʦʿ ʪʝʦʨʠʿʠ ʿʝ ʦʧʨʘʚʜʘʥʦ ʥʝʩʧʦʨʥʦ ʚʘʞʝˁʝ 

ʧʨʝʪʧʦʩʪʘʚʢʝ ʦ ʫʛʦʚʦʨʝʥʦʿ ʬʦʨʤʠ ad solemnitatem. 

3.2. ɺʨʩʪʝ ʬʦʨʤʝ ʧʨʝʤʘ ʧʨʘʚʥʦʤ ʜʝʿʩʪʚʫ 

ʇʨʝʤʘ ʢʨʠʪʝʨʠʿʫʤʫ ʧʨʘʚʥʦʛ ʜʝʿʩʪʚʘ ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʩʝ ʜʝʣʠ ʥʘ ʙʠʪʥʫ, ʜʦʢʘʟʥʫ (ad 

probationem) ʠ ʬʦʨʤʫ ʧʨʦʩʪʦʛ ʜʦʢʘʟʘ ʦ ʧʦʩʪʦʿʘˁʫ ʫʛʦʚʦʨʘ.  

3.2.1. ɹʠʪʥʘ ʬʦʨʤʘ 

ɿʘ ʬʦʨʤʫ ʫʛʦʚʦʨʘ ʩʝ ʢʘʞʝ ʜʘ ʿʝ ʙʠʪʥʘ, ʦʜʥʦʩʥʦ ʜʘ ʠʤʘ ʢʦʥʩʪʠʪʫʪʠʚʥʦ ʜʝʿʩʪʚʦ ʦʥʜʘ 

ʢʘʜʘ ʧʨʝʜʩʪʘʚˀʘ ʿʝʜʘʥ ʦʜ ʫʩʣʦʚʘ ʟʘ ʧʫʥʦʚʘʞʘʥ ʥʘʩʪʘʥʘʢ ʫʛʦʚʦʨʘ. ʋ ʦʚʠʤ ʩʣʫʯʘʿʝʚʠʤʘ 

ʧʦʨʝʜ ʩʧʦʩʦʙʥʦʩʪʠ ʫʛʦʚʘʨʘˁʘ, ʩʘʛʣʘʩʥʦʩʪʠ ʚʦˀʘ, ʧʨʝʜʤʝʪʘ ʠ ʢʘʫʟʝ, ʧʦʪʨʝʙʥʦ ʿʝ ʜʘ 

ʫʛʦʚʦʨʥʝ ʩʪʨʘʥʝ ʩʚʦʿʝ ʩʘʛʣʘʩʥʝ ʠʟʿʘʚʝ ʚʦˀʘ ʠʟʨʘʟʝ ʫ ʟʘʭʪʝʚʘʥʦʤ ʦʙʣʠʢʫ ʜʘ ʙʠ ʩʝ ʩʤʘʪʨʘʣʦ 

ʜʘ ʿʝ ʫʛʦʚʦʨ ʟʘʢˀʫʯʝʥ. ʆʚʘʿ ʟʘʭʪʝʚ ʜʘ ʩʝ ʫʛʦʚʦʨ ʩʘʯʠʥʠ ʫ ʦʜʨʝʹʝʥʦʿ ʬʦʨʤʠ ʤʦʞʝ ʙʠʪʠ 

ʧʨʝʜʚʠʹʝʥ ʢʘʢʦ ʟʘʢʦʥʦʤ, ʪʘʢʦ ʠ ʚʦˀʦʤ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ. ʀʟʦʩʪʘʥʘʢ ʙʠʪʥʝ ʬʦʨʤʝ ʠʣʠ 

ˁʝʥʠ ʥʝʜʦʩʪʘʮʠ ʩʘʥʢʮʠʦʥʠʰʫ ʩʝ ʥʠʰʪʘʚʦʰ˂ʫ ʫʛʦʚʦʨʘ. ʇʨʝʤʘ ʯʣ. 70 ʥʘʰʝʛ ɿʆʆ Ăʫʛʦʚʦʨ 

ʢʦʿʠ ʥʠʿʝ ʟʘʢˀʫʯʝʥ ʫ ʧʨʦʧʠʩʘʥʦʿ ʬʦʨʤʠ ʥʝ ʧʨʦʠʟʚʦʜʠ ʧʨʘʚʥʦ ʜʝʿʩʪʚʦñ. ʀʧʘʢ, ʫ ʠʩʪʦʿ 

ʦʜʨʝʜʙʠ ʩʝ ʦʩʪʘʚˀʘ ʤʦʛʫ˂ʥʦʩʪ ʜʘ ʩʝ ʦʜʩʪʫʧʠ ʦʜ ʧʨʘʚʠʣʘ, ʪʝ ʜʘ ʪʘʢʘʚ ʫʛʦʚʦʨ ʥʝ ʙʫʜʝ 

ʧʦʛʦʹʝʥ ʥʘʿʩʪʨʦʞʦʤ ʩʘʥʢʮʠʿʦʤ ʫʢʦʣʠʢʦ ʪʦ ʧʨʦʠʟʣʘʟʠ ʠʟ ʮʠˀʘ ʧʨʦʧʠʩʘ ʢʦʿʠʤ ʿʝ ʦʜʨʝʹʝʥʘ 

ʬʦʨʤʘ. ʆʩʠʤ ʪʦʛʘ, ʧʦʩʝʙʥʦʤ ʦʜʨʝʜʙʦʤ ʧʨʝʜʚʠʹʝʥʘ ʿʝ ʤʦʛʫ˂ʥʦʩʪ ʢʦʥʚʘʣʠʜʘʮʠʿʝ ʫʛʦʚʦʨʘ 

 
47ʄ. ʆʨʣʠ˂, 284. 
48 ʂʦʥʩʪʘʥʪʠʥʦʚʠ˂ ʄʠʭʘʠʣʦ, ʆʙʣʠʛʘʮʠʿʝ ʠ ʫʛʦʚʦʨʠ ï ʉʢʠʮʘ ʟʘ ʟʘʢʦʥʠʢ ʦ ʦʙʣʠʛʘʮʠʿʘʤʘ ʠ ʫʛʦʚʦʨʠʤʘ, 

ɹʝʦʛʨʘʜ 1969. ʇʨʝʤʘ ʯʣ. 39, ʩʪ. 2 ʉʢʠʮʝ Ăɸʢʦ ʩʝ ʧʨʝ ʠʣʠ ʧʨʠʣʠʢʦʤ ʧʦʩʪʠʟʘˁʘ ʩʘʛʣʘʩʥʦʩʪʠ ʦ ʩʘʜʨʞʠʥʠ 

ʫʛʦʚʦʨʘ ʧʦʩʪʠʛʥʝ ʩʘʛʣʘʩʥʦʩʪ ʦ ˁʝʛʦʚʦʿ ʬʦʨʤʠ, ʩʤʘʪʨʘ ʩʝ ʜʘ ʿʝ ʫʛʦʚʦʨ ʟʘʢˀʫʯʝʥ ʪʝʢ ʢʘʜʘ ʿʝ ʪʘ ʬʦʨʤʘ 

ʦʙʘʚˀʝʥʘñ. 
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ʟʘ ʢʦʿʠ ʿʝ ʢʘʦ ʙʠʪʥʘ ʦʜʨʝʹʝʥʘ ʧʠʩʘʥʘ ʬʦʨʤʘ ʧʦʜ ʫʩʣʦʚʦʤ ʧʦʪʧʫʥʦʛ ʠʣʠ ʜʝʣʠʤʠʯʥʦʛ 

ʠʟʚʨʰʝˁʘ ʫʛʦʚʦʨʘ ʠ ʧʦʜ ʫʩʣʦʚʦʤ ʜʘ Ăʠʟ ʮʠˀʘ ʟʙʦʛ ʢʦʛʘ ʿʝ ʬʦʨʤʘ ʧʨʦʧʠʩʘʥʘ ʦʯʠʛʣʝʜʥʦ 

ʥʝ ʧʨʦʠʟʣʘʟʠ ʰʪʘ ʜʨʫʛʦñ.49  

ʋ ʰʚʘʿʮʘʨʩʢʦʤ ʠ ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ ʫʛʦʚʦʨ ʢʦʿʝʤ ʥʝʜʦʩʪʘʿʝ ʙʠʪʥʘ ʬʦʨʤʘ ʥʝ 

ʧʨʦʠʟʚʦʜʠ ʧʨʘʚʥʦ ʜʝʿʩʪʚʦ.50 ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʫ ʘʫʩʪʨʠʿʩʢʦʤ ʧʨʘʚʫ ʠʟ ʩʘʛʣʘʩʥʦʩʪʠ ʚʦˀʘ 

ʢʦʿʘ ʥʠʿʝ ʠʟʨʘʞʝʥʘ ʫ ʟʘʭʪʝʚʘʥʦʿ ʬʦʨʤʠ ʥʘʩʪʘʿʝ ʧʨʠʨʦʜʥʘ ʦʙʣʠʛʘʮʠʿʘ.51 

ʇʠʪʘˁʝ ʧʦʩʣʝʜʠʮʘ ʥʝʜʦʩʪʘʪʘʢʘ ʙʠʪʥʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʠ ʤʦʛʫ˂ʥʦʩʪʠ ʦʜʨʞʘʚʘˁʘ 

ʪʘʢʚʠʭ ʫʛʦʚʦʨʘ ʥʘ ʩʥʘʟʠ ʢʘʢʦ ʫ ʜʦʤʘ˂ʝʤ ʠ ʫ ʫʧʦʨʝʜʥʦʤ ʧʨʘʚʫ ʙʠ˂ʝ ʜʝʪʘˀʥʦ ʦʙʨʘʹʝʥʦ ʫ 

ʜʝʣʫ ʦ ʩʘʥʢʮʠʿʘʤʘ ʥʝʜʦʩʪʘʪʘʢʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ. 

3.2.2. ɼʦʢʘʟʥʘ ʬʦʨʤʘ (ad probationem) ʠ ʬʦʨʤʘ ʧʨʦʩʪʦʛ ʜʦʢʘʟʘ ʦ ʧʦʩʪʦʿʘˁʫ ʫʛʦʚʦʨʘ 

ʂʘʜʘ ʿʝ ʟʘ ʥʝʢʠ ʫʛʦʚʦʨ ʦʜʨʝʹʝʥʘ ʬʦʨʤʘ, ʧʦ ʧʨʘʚʠʣʫ, ʦʥʘ ʯʠʥʠ ʙʠʪʘʥ ʫʩʣʦʚ ʟʘ ˁʝʛʦʚ 

ʥʘʩʪʘʥʘʢ, ʘʣʠ ʪʦ ʥʝ ʤʦʨʘ ʫʚʝʢ ʙʠʪʠ ʩʣʫʯʘʿ. ʅʝʢʘʜʘ ʬʦʨʤʘ ʤʦʞʝ ʙʠʪʠ ʧʨʝʜʚʠʹʝʥʘ ʩʘʤʦ 

ʨʘʜʠ ʦʙʝʟʙʝʹʝˁʘ ʜʦʢʘʟʘ ʦ ʧʦʩʪʦʿʘˁʫ ʠ ʩʘʜʨʞʠʥʠ ʫʛʦʚʦʨʘ, ʘʣʠ ʪʘʢʦ ʜʘ ʥʝʤʘ ʢʦʥʩʪʠʫʪʠʚʥʦ, 

ʚʝ˂ ʩʘʤʦ ʜʝʢʣʘʨʘʪʠʚʥʦ ʜʝʿʩʪʚʦ. ʊʦ ʟʥʘʯʠ ʜʘ ʦʜ ˁʝʥʦʛ ʠʩʧʫˁʝˁʘ ʥʝ ʟʘʚʠʩʝ ʥʘʩʪʘʥʘʢ ʠ 

ʧʨʘʚʥʦ ʜʝʿʩʪʚʦ ʫʛʦʚʦʨʘ, ʪʝ ʩʝ ʩʤʘʪʨʘ ʜʘ ʫʛʦʚʦʨ ʥʘʩʪʘʿʝ ʫ ʪʨʝʥʫʪʢʫ ʢʘʜʘ ʩʪʨʘʥʝ ʧʦʩʪʠʛʥʫ 

ʩʘʛʣʘʩʥʦʩʪ ʦ ʙʠʪʥʠʤ ʝʣʝʤʝʥʪʠʤʘ ʫʛʦʚʦʨʘ, ʙʝʟ ʦʙʟʠʨʘ ʥʘ ʪʦ ʜʘ ʣʠ ʠ ʢʘʜʘ ʪʫ ʩʘʛʣʘʩʥʦʩʪ 

ʠʟʨʘʟʝ ʫ ʧʨʝʜʚʠʹʝʥʦʤ ʦʙʣʠʢʫ. ʀʟ ʪʦʛ ʨʘʟʣʦʛʘ ʫʛʦʚʦʨʠ ʟʘ ʢʦʿʝ ʩʝ ʪʨʘʞʠ ʜʦʢʘʟʥʘ ʬʦʨʤʘ ʥʝ 

ʩʤʘʪʨʘʿʫ ʩʝ ʬʦʨʤʘʣʥʠʤ ʫʛʦʚʦʨʠʤʘ.52 

ʆ ʜʦʢʘʟʥʦʿ ʬʦʨʤʠ ʫʛʦʚʦʨʘ ʫ ʜʦʤʘ˂ʝʤ ʧʨʘʚʫ ʥʘʿʯʝʰ˂ʝ ʩʝ ʢʘʞʝ ʜʘ ʜʦʢʘʟʥʘ ʬʦʨʤʘ, 

ʦʜʥʦʩʥʦ ʬʦʨʤʘ ad probationem ʥʝ ʫʩʣʦʚˀʘʚʘ ʥʘʩʪʘʥʘʢ ʫʛʦʚʦʨʘ, ʘʣʠ ʧʨʝʜʩʪʘʚˀʘ ʿʝʜʠʥʠ 

ʜʦʢʘʟ ʦ ˁʝʛʦʚʦʤ ʧʦʩʪʦʿʘˁʫ.  ʇʨʝʤʘ ʪʦʤʝ, ʫʛʦʚʦʨ ʥʘʩʪʘʿʝ ʠ ʧʨʦʠʟʚʦʜʠ ʧʨʘʚʥʦ ʜʝʿʩʪʚʦ ʦʜ 

ʤʦʤʝʥʪʘ ʢʘʜʘ ʩʝ ʩʪʨʘʥʝ ʩʘʛʣʘʩʝ ʦ ˁʝʛʦʚʦʿ ʩʘʜʨʞʠʥʠ, ʘʣʠ ʫʢʦʣʠʢʦ ʠʩʧʨʘʚʘ ʢʦʿʘ ʪʨʝʙʘ ʜʘ 

ʩʣʫʞʠ ʢʘʦ ʜʦʢʘʟ ʦ ˁʝʤʫ ʙʫʜʝ ʫʥʠʰʪʝʥʘ ʠʣʠ ʠʟʛʫʙˀʝʥʘ, ˁʝʛʦʚʦ ʧʦʩʪʦʿʘˁʝ ʩʝ ʥʝ ʤʦʞʝ 

ʜʦʢʘʟʠʚʘʪʠ ʜʨʫʛʠʤ ʜʦʢʘʟʥʠʤ ʩʨʝʜʩʪʚʠʤʘ.53 ʋ ʪʦʤ ʩʣʫʯʘʿʫ ʧʦʩʪʦʿʠ ʩʘʤʦ ʧʨʠʨʦʜʥʘ 

ʦʙʣʠʛʘʮʠʿʘ ʢʦʿʘ ʩʝ ʥʝ ʤʦʞʝ ʩʫʜʩʢʠʤ ʧʫʪʝʤ ʦʩʪʚʘʨʠʪʠ.54 ʆʚʘ ʚʨʩʪʘ ʬʦʨʤʝ ʙʠʣʘ ʿʝ 

 
49 ʯʣ. 73 ɿʆʆ. 
50 ɺʠʜ. Ä125 ʥɻɿ ʠ ʯʣ. 11, ʩʪ. 2 ʰɿʆʙʣ. 
51 ɿʘ ʨʘʟʣʠʢʫ ʦʜ ʥʘʰʝʛ, ʥʝʤʘʯʢʦʛ ʠ ʰʚʘʿʮʘʨʩʢʦʛ ʧʨʘʚʘ ʦʜʨʝʜʙʘ ʦ ʧʦʩʣʝʜʠʮʠ ʥʝʜʦʩʪʘʪʘʢʘ ʬʦʨʤʝ ʥʠʿʝ 

ʩʘʜʨʞʘʥʘ ʫ ʜʝʣʫ ʘɻɿ ʢʦʿʠʤ ʩʝ ʨʝʛʫʣʠʰʝ ʬʦʨʤʘ ʫʛʦʚʦʨʘ, ʚʝ˂ ʫ Ä 1432 ʫ ʢʦʿʝʤ ʩʝ ʥʘʚʦʜʝ ʩʣʫʯʘʿʝʚʠ ʢʘʜʘ ʿʝ 

ʠʩʢˀʫʯʝʥʘ ʢʦʥʜʠʢʮʠʿʘ.  
52 ʉ. ʇʝʨʦʚʠ˂, ʌʦʨʤʘʣʥʠ ʫʛʦʚʦʨʠ ʫ ʛʨʘʹʘʥʩʢʦʤ ʧʨʘʚʫ, 29. 
53 Ibid. 79;  ɹ. ɺʠʟʥʝʨ, 321. 
54 ɹʦʛʜʘʥ ʃʦʟʘ ʫ ɹʦʨʠʩʣʘʚ ʊ. ɹʣʘʛʦʿʝʚʠ˂, ɺʨʣʝʪʘ ʂʨʫˀ, ʂʦʤʝʥʪʘʨ ɿʘʢʦʥʘ ʦ ʦʙʣʠʛʘʮʠʦʥʠʤ ʦʜʥʦʩʠʤʘ, 

ɹʝʦʛʨʘʜ 1980, 209; ɹʦʨʠʩ ɺʠʟʥʝʨ ʫ ɹʦʨʠʩ ɺʠʟʥʝʨ, ɺʣʘʜʠʤʠʨ ʂʘʧʦʨ, ʉʣʘʚʢʦ ʎʘʨʠ˂, ʋʛʦʚʦʨʠ ʛʨʘʹʘʥʩʢʦʛ ʠ 

ʧʨʠʚʨʝʜʥʦʛ ʧʨʘʚʘ, ʈʠʿʝʢʘ 1971, ɺ. ɺʦʜʠʥʝʣʠ˂, ɻʨʘʹʘʥʩʢʦ ʧʨʘʚʦ ï ʋʚʦʜ ʫ ʛʨʘʹʘʥʩʢʦ ʧʨʘʚʦ ʠ ʆʧʰʪʠ ʜʝʦ 

ʛʨʘʹʘʥʩʢʦʛ ʧʨʘʚʘ, 465. 
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ʧʨʝʜʚʠʹʝʥʘ ʫ ʥʘʰʝʤ ʧʨʝʜʨʘʪʥʦʤ ʧʨʘʚʫ ɿʘʢʦʥʠʢʦʤ ʦ ʧʦʩʪʫʧʢʫ ʩʫʜʩʢʦʤ ʫ ʛʨʘʹʘʥʩʢʠʤ 

ʧʘʨʥʠʮʘʤʘ ʦʜ 16. ʿʫʥʘ 1865. ʛʦʜʠʥʝ. ʅʘʠʤʝ, ʫ ÄÄ 242-243 ʠʩʢˀʫʯʝʥʦ ʿʝ ʜʦʢʘʟʠʚʘˁʝ 

ʩʚʝʜʦʮʠʤʘ ʧʦʪʨʘʞʠʚʘˁʘ ʯʠʿʘ ʚʨʝʜʥʦʩʪ ʧʨʝʣʘʟʠ 250 ʜʠʥʘʨʘ. ʊʠʤʝ ʿʝ ʢʨʫʛ ʜʦʢʘʟʥʠʭ 

ʩʨʝʜʩʪʘʚʘ ʢʦʿʠʤʘ ʩʝ, ʫ ʩʣʫʯʘʿʫ ʩʧʦʨʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ, ʤʦʞʝ ʜʦʢʘʟʠʚʘʪʠ ʧʦʩʪʦʿʘˁʝ ʠ 

ʩʘʜʨʞʠʥʘ ʫʛʦʚʦʨʘ ʯʠʿʘ ʚʨʝʜʥʦʩʪ ʧʨʝʣʘʟʠ ʥʘʚʝʜʝʥʠ ʠʟʥʦʩ ʦʛʨʘʥʠʯʝʥ ʥʘ ʧʠʩʘʥʝ ʠʩʧʨʘʚʝ.55 

ʅʘ ʪʘʿ ʥʘʯʠʥ ʿʝ ʟʥʘʯʘʿʥʦ ʩʫʞʝʥʦ ʚʘʞʝˁʝ ʥʘʯʝʣʘ ʥʝʬʦʨʤʘʣʥʦʩʪʠ ʫʛʦʚʦʨʘ ʢʦʿʝ ʿʝ ʙʠʣʦ 

ʫʩʧʦʩʪʘʚˀʝʥʦ Ä 540 ʉɻɿ. ʋ ʧʦʩʣʝʨʘʪʥʦʤ ʧʨʘʚʫ ʇʨʘʚʠʣʥʠʢʦʤ ʦ ʟʘʢˀʫʯʠʚʘˁʫ ʫʛʦʚʦʨʘ ʦ 

ʧʨʦʜʘʿʠ ʠ ʢʫʧʦʚʠʥʠ ʨʦʙʝ ʠʟ 1947. ʛʦʜʠʥʝ ʟʘ ʫʛʦʚʦʨʝ ʯʠʿʘ ʿʝ ʚʨʝʜʥʦʩʪ ʧʨʝʣʘʟʠʣʘ 5000 

ʜʠʥʘʨʘ ʟʘʭʪʝʚʘʥʘ ʿʝ ʧʠʩʘʥʘ ʬʦʨʤʘ Ăʨʘʜʠ ʜʦʢʘʟʠʚʘˁʘ ˁʝʛʦʚʝ ʩʘʜʨʞʠʥʝñ, ʩ ʪʠʤ ʜʘ ʿʝ 

ʠʟʨʠʯʠʪʦ ʙʠʣʦ ʧʨʝʜʚʠʹʝʥʦ ʠ ʪʦ ʜʘ ʩʝ ʫʛʦʚʦʨ ʩʤʘʪʨʘ ʟʘʢˀʫʯʝʥʠʤ ʢʘʜʘ ʩʝ ʩʪʨʘʥʝ ʩʘʛʣʘʩʝ 

ʫʩʤʝʥʦ, ʧʠʩʤʝʥʦ ʠʣʠ ʧʫʪʝʤ ʪʝʣʝʬʦʥʘ.56 

ɺʝ˂ʠʥʘ ʜʦʤʘ˂ʠʭ ʘʫʪʦʨʘ ʥʘʛʣʘʰʘʚʘ ʜʘ ʫ ʚʘʞʝ˂ʝʤ ʦʙʣʠʛʘʮʠʦʥʦʤ ʧʨʘʚʫ ʦʚʘ ʚʨʩʪʘ 

ʬʦʨʤʝ ʥʠʿʝ ʧʨʝʜʚʠʹʝʥʘ.57 ʊʘʢʦ ʇʝʨʦʚʠ˂ ʠ ɺʠʟʥʝʨ ʥʘʛʣʘʰʘʚʘʿʫ ʜʘ ʿʝ ʬʦʨʤʫ ad probationem 

ʚʘʞʥʦ ʨʘʟʣʠʢʦʚʘʪʠ ʦʜ ʬʦʨʤʝ ʢʦʿʘ ʧʨʝʜʩʪʘʚˀʘ ʧʨʦʩʪ ʜʦʢʘʟ ʦ ʧʦʩʪʦʿʘˁʫ ʫʛʦʚʦʨʘ.58 ʉʘʣʤʘ 

ʪʘʢʦʹʝ ʠʩʪʠʯʝ ʨʘʟʣʠʢʫ ʠʟʤʝʹʫ ʦʚʠʭ ʜʚʝʿ ʫ ʬʦʨʤʠ ʠ ʪʦ ʪʘʢʦ ʰʪʦ ʧʨʘʚʠ ʠʟʨʠʯʠʪʫ ʧʦʜʝʣʫ 

ʬʦʨʤʠ Ăʩʘ ʩʪʘʥʦʚʠʰʪʘ ʘʫʪʝʥʪʠʯʥʦʩʪʠ ʩʘʜʨʞʘʿʘ ʫʛʦʚʦʨʘñ ʥʘ ʙʠʪʥʫ, ʜʦʢʘʟʥʫ ʠ ʬʦʨʤʫ 

ʧʨʦʩʪʦʛ ʜʦʢʘʟʘ ʦ ʧʦʩʪʦʿʘˁʫ ʫʛʦʚʦʨʘ. ʄʘʜʘ ʢʚʘʣʠʬʠʢʘʮʠʿʫ ʢʨʠʪʝʨʠʿʫʤʘ ʧʦʜʝʣʝ ʢʦʿʫ ʯʠʥʠ 

ʉʘʣʤʘ ʩʤʘʪʨʘʤʦ ʩʧʦʨʥʦʤ, ʘ ʧʦʩʝʙʥʦ ʩʪʘʚ ʦ ʜʦʢʘʟʥʦʿ ʩʥʘʟʠ ʦʚʠʭ ʠʩʧʨʘʚʘ, ʩʘʤʘ ʧʦʜʝʣʘ ʥʘ 

ʦʚʝ ʪʨʠ ʚʨʩʪʝ ʤʦʞʝ ʩʝ ʧʨʠʭʚʘʪʠʪʠ.59 ʋ ʪʦʤ ʩʤʠʩʣʫ ʥʘʚʝʜʝʥʠ ʘʫʪʦʨʠ ʠʩʪʠʯʫ ʜʘ ʫ 

ʩʠʪʫʘʮʠʿʘʤʘ ʢʘʜʘ ʩʝ ʟʘʢʦʥʦʤ ʠʟʨʠʯʠʪʦ ʟʘʭʪʝʚʘ ʦʜʨʝʹʝʥʘ ʬʦʨʤʘ ʦʥʘ ʩʝ ʩʤʘʪʨʘ ʙʠʪʥʦʤ 

ʬʦʨʤʦʤ (ad solemnitatem), ʦʩʠʤ ʫʢʦʣʠʢʦ ʟʘʢʦʥ ʦʜʨʝʜʠ ʰʪʘ ʜʨʫʛʦ.60 ɸ ʜʦʢʘʟʥʘ ʬʦʨʤʘ ʢʦʿʘ 

ʿʝ ʧʨʝʜʚʠʹʝʥʘ ʫ ʯʣ. 69, ʩʪ. 3 ɿʆʆ ʥʝ ʧʨʝʜʩʪʘʚˀʘ ʬʦʨʤʫ ad probationem, ʚʝ˂ ʩʝ ʨʘʜʠ ʦ 

ʧʨʦʩʪʦʤ ʜʦʢʘʟʫ ʦ ʧʦʩʪʦʿʘˁʫ ʠ ʩʘʜʨʞʠʥʠ ʫʛʦʚʦʨʘ ʢʦʿʠ ʥʝ ʠʩʢˀʫʯʫʿʝ ʤʦʛʫ˂ʥʦʩʪ 

ʢʦʨʠʰ˂ʝˁʘ ʜʨʫʛʠʭ ʜʦʢʘʟʥʠʭ ʩʨʝʜʩʪʘʚʘ.  

 
55 ʆ ʩʫʜʩʢʦʿ ʧʨʘʢʩʠ ʪʦʛʘ ʚʨʝʤʝʥʘ ʫ ʧʦʛʣʝʜʫ ʧʦʛʣʝʜʫ ʪʫʤʘʯʝˁʘ ʧʨʘʚʠʣʘ ʦ ʜʦʢʘʟʥʦʿ ʬʦʨʤʠ ʚʠʜ. ʄʠʣʘʥ ʉ. 

ʇʠʨʦ˂ʘʥʘʮ, Ăʇʠʪʘˁʝ ʦ ʧʦʩʪʦʿʘˁʫ ʠʣʠ ʚʘʞʥʦʩʪʠ ʫʛʦʚʦʨʘ ʩʘʩʚʠʤ ʿʝ ʨʘʟʣʠʯʠʪʦ ʦʜ ʧʠʪʘˁʘ ˁʝʛʦʚʦʛ ʜʦʢʘʟʘñ, 

ɹʨʘʥʠʯ, 13/1898, 441-445. 
56 ʇʨʘʚʠʣʥʠʢ ʦ ʟʘʢˀʫʯʠʚʘˁʫ ʫʛʦʚʦʨʘ ʦ ʧʨʦʜʘʿʠ ʠ ʢʫʧʦʚʠʥʠ ʨʦʙʝ ʦʜ 23. ʿʘʥʫʘʨʘ 1947 ʛʦʜʠʥʝ. ʋʢʠʥʫʪ ʿʝ 

ʋʨʝʜʙʦʤ ʦ ʫʪʚʨʹʠʚʘˁʫ ʧʨʦʧʠʩʘ ʩʘʚʝʟʥʠʭ ʦʨʛʘʥʘ ʫʧʨʘʚʝ ʢʦʿʠ ʩʫ ʧʨʝʩʪʘʣʠ ʜʘ ʚʘʞʝ ʦʜ 21. ʦʢʪʦʙʨʘ 1953. 

ʛʦʜʠʥʝ (ʉʣ. ʃʠʩʪ ʌʅʈɱ ʙʨ. 42/53). 
57 ʉʣʦʙʦʜʘʥ ʇʝʨʦʚʠ˂, ʆʙʣʠʛʘʮʠʦʥʦ ʧʨʘʚʦ, ɹʝʦʛʨʘʜ 1980, 360; ɹ. ɺʠʟʥʝʨ, 321; ɱʦʞʝʬ ʉʘʣʤʘ, Ăʌʦʨʤʘ 

ʦʙʣʠʛʘʮʠʦʥʠʭ ʫʛʦʚʦʨʘñ, ɿʙʦʨʥʠʢ ʨʘʜʦʚʘ ʇʨʘʚʥʦʛ ʬʘʢʫʣʪʝʪʘ ʫ ʅʦʚʦʤ ʉʘʜʫ, 1-3/1983, 215. 
58 ʉ. ʇʝʨʦʚʠ˂, 361; ɹ. ɺʠʟʥʝʨ, 321. ʉʫʧʨʦʪʥʦ ʦʚʠʤ ʘʫʪʦʨʠʤʘ ɺʝʜʨʠʰ ʠ ʂʣʘʨʠ˂ ʬʦʨʤʦʤ ad probationem 

ʥʘʟʠʚʘʿʫ ʬʦʨʤʫ ʢʦʿʘ ʩʣʫʞʠ ʜʦʢʘʟʠʚʘˁʫ ʧʦʩʪʦʿʘˁʘ ʧʨʘʚʥʦʛ ʧʦʩʣʘ, ʪʝ ʿʝ ʨʘʟʣʠʢʫʿʫ ʦʜ ʬʦʨʤʝ ʯʠʿʠ ʿʝ ʮʠˀ 

ʫʪʫʞʠʚʦʩʪ ʧʨʘʚʥʦʛ ʧʦʩʣʘ. ɺʠʜ. ʄʘʨʪʠʥ ɺʝʜʨʠʰ, ʇʝʪʘʨ ʂʣʘʨʠ˂, ɻʨʘʹʘʥʩʢʦ ʧʨʘʚʦ, ɿʘʛʨʝʙ 1998, 129. 
59 ɱ. ʉʘʣʤʘ, Ăʌʦʨʤʘ ʦʙʣʠʛʘʮʠʦʥʠʭ ʫʛʦʚʦʨʘñ, 214-215. 
60 ɹ. ɺʠʟʥʝʨ, 321. 
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ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʧʦʩʪʦʿʝ ʘʫʪʦʨʠ ʢʦʿʠ ʩʤʘʪʨʘʿʫ ʜʘ ʫ ʥʘʰʝʤ ʧʨʘʚʫ ʜʦʢʘʟʥʘ ʬʦʨʤʘ 

ʧʦʩʪʦʿʠ ʢʦʜ ʫʛʦʚʦʨʘ ʦ ʧʦʢʣʦʥʫ ʙʝʟ ʧʨʝʜʘʿʝ ʩʪʚʘʨʠ, ʪʘʯʥʠʿʝ, ʢʦʜ ʦʙʝ˂ʘˁʘ ʧʦʢʣʦʥʘ 

ʧʦʢʨʝʪʥʝ ʩʪʚʘʨʠ ʠʟ Ä564 ʉɻɿ.61 ʊʘʢʦ ʃʦʟʘ ʥʘʚʦʜʠ ʜʘ ʫʛʦʚʦʨ ʦ ʧʦʢʣʦʥʫ ʥʘʩʪʘʿʝ ʢʘʜʘ ʩʝ 

ʩʪʨʘʥʝ ʫʩʤʝʥʦ ʩʘʛʣʘʩʝ, ʘ ʧʨʝʜʘʿʘ ʩʪʚʘʨʠ ʠʣʠ ʩʘʯʠˁʘʚʘˁʝ ʧʠʩʘʥʝ ʠʩʧʨʘʚʝ ʩʣʫʞʝ ʢʘʦ ʜʦʢʘʟ 

ʦ ʧʦʩʪʦʿʘˁʫ ʦʚʦʛ ʫʛʦʚʦʨʘ. ʀʧʘʢ, ʦʚʘʿ ʘʫʪʦʨ ʠʩʪʠʯʝ ʠ ʜʘ ʦʚʘ ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʦ ʧʦʢʣʦʥʫ 

ʩʣʫʞʠ ʟʘʰʪʠʪʠ ʧʦʢʣʦʥʦʜʘʚʮʘ ʦʜ ʧʨʝʥʘʛˀʝʥʦʛ ʟʘʢˀʫʯʠʚʘˁʘ ʫʛʦʚʦʨʘ. ʄʝʹʫʪʠʤ, ʜʦʢʘʟʥʦʤ 

ʬʦʨʤʦʤ ʥʠʿʝ ʤʦʛʫ˂ʝ ʦʩʪʚʘʨʠʪʠ ʦʚʘʿ ʮʠˀ ʬʦʨʤʝ ʫʧʨʘʚʦ ʟʙʦʛ ʪʦʛʘ ʰʪʦ ʩʘʯʠˁʘʚʘˁʝ 

ʠʩʧʨʘʚʝ ʩʣʝʜʠ ʟʘʢˀʫʯʝˁʫ ʫʛʦʚʦʨʘ, ʪʝ ʦʥʦ ʥʝ ʤʦʞʝ ʜʘ ʩʣʫʞʠ ʢʘʦ ʧʨʫʞʘˁʝ ʿʦʰ ʿʝʜʥʝ 

ʧʨʠʣʠʢʝ ʧʦʢʣʦʥʦʜʘʚʮʫ ʜʘ ʨʘʟʤʠʩʣʠ ʦ ʧʦʩʣʝʜʠʮʘʤʘ ʟʘʢˀʫʯʝˁʘ ʫʛʦʚʦʨʘ ʦ ʧʦʢʣʦʥʫ.62 

ʉʪʦʛʘ, ʩʤʘʪʨʘʤʦ ʜʘ ʥʠ ʦʚʘʿ ʫʛʦʚʦʨ ʥʠʿʝ ʧʨʠʤʝʨ ʬʦʨʤʝ ad probationem ʫ ʜʦʤʘ˂ʝʤ ʧʨʘʚʫ. 

ʋ ʚʝʟʠ ʩʘ ʯʣ. 69, ʩʪ. 3 ɿʆʆ ʢʦʿʠ ʛʦʚʦʨʠ ʦ ʤʦʛʫ˂ʥʦʩʪʠ ʫʛʦʚʘʨʘˁʘ ʜʦʢʘʟʥʝ ʬʦʨʤʝ 

ʤʦʞʝ ʩʝ ʧʦʩʪʘʚʠʪʠ ʧʠʪʘˁʝ ʜʘ ʣʠ ʩʪʨʘʥʝ ʤʦʛʫ ʜʘ ʩʝ ʩʘʛʣʘʩʝ ʜʘ ʦ ʫʩʤʝʥʦ ʟʘʢˀʫʯʝʥʦʤ 

ʫʛʦʚʦʨʫ ʩʘʯʠʥʝ ʠʩʧʨʘʚʫ ʢʘʦ ʜʦʢʘʟ ʦ ˁʝʛʦʚʦʤ ʧʦʩʪʦʿʘˁʫ, ʘʣʠ ʪʘʢʦ ʜʘ ʩʝ ʠʩʢˀʫʯʠ 

ʤʦʛʫ˂ʥʦʩʪ ʜʦʢʘʟʠʚʘˁʘ ʧʫʪʝʤ ʜʨʫʛʠʭ ʜʦʢʘʟʥʠʭ ʩʨʝʜʩʪʘʚʘ. ʅʘ ʦʚʦ ʧʠʪʘˁʝ ʪʨʝʙʘ ʦʜʨʠʯʥʦ 

ʦʜʛʦʚʦʨʠʪʠ. ʆʚʦ ʟʙʦʛ ʪʦʛʘ ʰʪʦ ʩʘʤ ʿʝ ʢʦʥʮʝʧʪ ʬʦʨʤʝ ad probationem ʩʫʧʨʦʪʘʥ ʥʘʯʝʣʫ 

ʩʣʦʙʦʜʥʝ ʦʮʝʥʝ ʜʦʢʘʟʘ ʢʘʦ ʿʝʜʥʦʤ ʦʜ ʦʩʥʦʚʥʠʭ ʥʘʯʝʣʘ ʧʘʨʥʠʯʥʦʛ ʧʦʩʪʫʧʢʘ. ʆʚʦ ʥʘʯʝʣʦ 

ʟʥʘʯʠ ʜʘ ʩʝ Ăʩʚʘʢʦʤ ʚʨʩʪʦʤ ʜʦʢʘʟʥʠʭ ʩʨʝʜʩʪʚʘ ʤʦʞʝ ʫʪʚʨʹʠʚʘʪʠ ʩʚʘʢʘ ʯʠˁʝʥʠʮʘñ ʠ ʜʘ 

ʤʝʹʫ ʜʦʢʘʟʥʠʤ ʩʨʝʜʩʪʚʠʤʘ ʥʝ ʧʦʩʪʦʿʠ ʭʠʿʝʨʘʨʭʠʿʘ ʧʨʝʤʘ ˁʠʭʦʚʦʿ ʜʦʢʘʟʥʦʿ ʩʥʘʟʠ ʢʦʜ 

ʫʪʚʨʹʠʚʘˁʘ ʦʜʨʝʹʝʥʠʭ ʯʠˁʝʥʠʮʘ.63 ʀʟʫʟʝʮʠ ʦʜ ʦʚʦʛ ʧʨʘʚʠʣʘ ʤʦʨʘʿʫ ʙʠʪʠ ʠʟʨʠʯʠʪʦ 

ʧʨʝʜʚʠʹʝʥʠ ʟʘʢʦʥʦʤ ʠ ʢʦʜ ʥʘʩ ʠʭ ʠʤʘ ʩʘʤʦ ʥʝʢʦʣʠʢʦ ʧʨʠ ʯʝʤʫ ʩʝ ʥʠʿʝʜʘʥ ʥʝ ʦʜʥʦʩʠ ʥʘ 

ʬʦʨʤʫ ʦʙʣʠʛʘʮʠʦʥʠʭ ʫʛʦʚʦʨʘ.64 ʋ ʩʚʘʢʦʤ ʩʣʫʯʘʿʫ, ʪʘʢʚʠ ʠʟʫʟʝʮʠ ʥʝ ʤʦʛʫ ʥʘʩʪʘʪʠ ʥʘ 

ʦʩʥʦʚʫ ʚʦˀʝ ʢʦʥʪʨʘʭʝʥʘʪʘ ʫʛʦʚʘʨʘˁʝʤ ʦʜʨʝʹʝʥʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ.65 ʅʘ ʥʝʧʦʤʠʨˀʠʚʦʩʪ 

ʥʘʯʝʣʘ ʩʣʦʙʦʜʥʝ ʦʮʝʥʝ ʜʦʢʘʟʘ ʠ ʟʘʙʨʘʥʝ ʜʦʢʘʟʠʚʘˁʘ ʩʚʝʜʦʮʠʤʘ ʩʘʜʨʞʠʥʝ ʫʛʦʚʦʨʘ ʢʦʿʠ 

ʥʠʿʝ ʩʘʯʠˁʝʥ ʫ ʦʜʨʝʹʝʥʦʿ ʬʦʨʤʠ ʫʢʘʟʠʚʘʦ ʿʝ ʠ ʥʝʤʘʯʢʠ ʘʫʪʦʨ ʍʝʣʜʨʠʭ ʠʩʪʠʯʫ˂ʠ ʜʘ ʙʠ 

ʪʘʢʚʘ ʬʦʨʤʘ ʧʨʝʜʩʪʘʚˀʘʣʘ ʦʛʨʘʥʠʯʝˁʝ ʟʘ ʩʫʜʠʿʝ, ʘ ʥʝ ʫʛʦʚʦʨʥʝ ʩʪʨʘʥʝ. ʇʨʝʤa ˁʝʛʦʚʠʤ 

 
61 ɹʦʛʜʘʥ ʃʦʟʘ, ʆʙʣʠʛʘʮʠʦʥʦ ʧʨʘʚʦ ï ʧʦʩʝʙʥʠ ʜʠʦ, ʉʘʨʘʿʝʚʦ 1961, 70-71, ɹ. ɺʠʟʥʝʨ, 362; ɺʣʘʜʠʤʠʨ ɺ. 

ɺʦʜʠʥʝʣʠ˂, Ă150 ʛʦʜʠʥʘ ʢʘʩʥʠʿʝ: ʰʪʘ ʿʝ ʿʦʰ ʞʠʚʦ ʫ ʉʨʧʩʢʦʤ ʛʨʘʹʘʥʩʢʦʤ ʟʘʢʦʥʠʢʫ?ñ, 150 ʛʦʜʠʥʘ ʦʜ 

ʜʦʥʦʰʝˁʘ ʉʨʧʩʢʦʛ ʛʨʘʹʘʥʩʢʦʛ ʟʘʢʦʥʠʢʘ (1844-1994), ɹʝʦʛʨʘʜ 1996, 402; ɼʨʘʛʦˀʫʙ ʃʘʟʘʨʝʚʠ˂, ʋʛʦʚʦʨ ʦ 

ʧʦʢʣʦʥʫ, ɹʝʦʛʨʘʜ 1980, 31. ʆ ʦʙʝ˂ʘˁʫ ʧʦʢʣʦʥʘ ʧʦʢʨʝʪʥʝ ʩʪʚʘʨʠ ʠ ˁʝʛʦʚʦʿ ʬʦʨʤʠ ʙʠ˂ʝ ʨʝʯʠ ʫ ʥʘʩʪʘʚʢʫ 

ʨʘʜʘ.  
62 ʅ. ʄʠʰʯʝʚʠ˂, Ăʌʦʨʤʘ ʦʙʝ˂ʘˁʘ ʧʦʢʣʦʥʘ ʧʦʢʨʝʪʥʝ ʩʪʚʘʨʠñ, 1130. 
63 ɹʦʨʠʚʦʿʝ ʇʦʟʥʠ˂, ʂʦʤʝʥʪʘʨ ɿʘʢʦʥʘ ʦ ʧʘʨʥʠʯʥʦʤ ʧʦʩʪʫʧʢʫ, ɹʝʦʛʨʘʜ 2009, 30. 
64 ʀʟʫʟʝʮʠ ʦʜ ʦʚʦʛ ʧʨʘʚʠʣʘ ʧʦʩʪʦʿʝ ʢʦʜ ʘʨʙʠʪʨʘʞʥʦʛ ʩʧʦʨʘʟʫʤʘ, ʩʧʦʨʘʟʫʤʘ ʦ ʧʨʦʨʦʛʘʮʠʿʠ ʥʘʜʣʝʞʥʦʩʪʠ, 

ʩʧʦʨʘʟʫʤʘ ʦ ʘʜʨʝʩʠ ʜʦʩʪʘʚˀʘˁʘ ʠ ʧʦʩʪʦʿʘˁʘ ʥʦʚʯʘʥʦʛ ʧʦʩʪʨʘʞʠʚʘˁʘ ʫ ʧʦʩʪʫʧʢʫ ʠʟʜʘʚʘˁʘ ʧʣʘʪʥʦʛ ʥʘʣʦʛʘ 

ʢʦʿʠ ʩʝ ʤʦʛʫ ʜʦʢʘʟʠʚʘʪʠ ʩʘʤʦ ʦʜʨʝʹʝʥʠʤ ʠʩʧʨʘʚʘʤʘ. ʆ ʥʘʯʝʣʫ ʩʣʦʙʦʜʥʝ ʦʮʝʥʝ ʜʦʢʘʟʘ ʚʠʜ. ʈʘʥʢʦ ʂʝʯʘ ʫ 

ʈʘʥʢʦ ʂʝʯʘ, ʄʘʨʢʦ ʉ. ʂʥʝʞʝʚʠ˂, ɻʨʘʹʘʥʩʢʦ ʧʨʦʮʝʩʥʦ ʧʨʘʚʦ, ɹʝʦʛʨʘʜ 2017, 161-163. 
65 ʄʘʨʠʿʘ ʂʘʨʘʥʠʢʠ˂ ʄʠʨʠ˂, Ăʀʩʪʦʨʠʿʘ ʧʦʦʰʪʨʘʚʘˁʘ ʟʘʢʦʥʩʢʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʦ ʦʪʫʹʝˁʫ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ʫ 

ʩʨʧʩʢʦʤ ʧʨʘʚʫñ, ʊʝʤʝ, 4/2015, 1303-1304. ʂʘʨʘʥʠʢʠ˂ ʄʠʨʠ˂ ʛʦʚʦʨʠ ʦ ʥʘʯʝʣʫ ʟʘʢʦʥʠʪʦʩʪʠ ʢʘʦ ʥʘʯʝʣʫ 

ʧʘʨʥʠʯʥʦʛ ʧʦʩʪʫʧʢʘ ʢʦʿʝ ʩʝ ʧʦʚʨʝʹʫʿʝ ʫʛʦʚʘʨʘˁʝʤ ʬʦʨʤʝ ad probationem. 
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ʨʝʯʠʤʘ, Ăʪʦ ʙʠ ʟʥʘʯʠʣʦ ʜʘ ʩʝ ʦʜ ʩʫʜʠʿʝ ʟʘʭʪʝʚʘ ʜʘ ʫʪʚʨʜʠ ʠʩʪʠʥʫ, ʘʣʠ ʜʘ ʤʫ ʩʝ 

ʠʩʪʦʚʨʝʤʝʥʦ ʩʪʘʚʠ ʧʦʚʝʟ ʧʨʝʢʦ ʦʯʠʿʫñ.66 

ʉʪʦʛʘ, ʫ ʜʝʣʫ ʨʘʜʘ ʦ ʧʦʜʝʣʠ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʧʨʝʤʘ ʥʘʩʪʘʥʢʫ ʥʘ ʟʘʢʦʥʩʢʫ ʠ ʫʛʦʚʦʨʝʥʫ 

ʢʘʜʘ ʩʝ ʛʦʚʦʨʠ ʦ ʜʦʢʘʟʥʦʿ ʬʦʨʤʠ, ʪʨʝʙʘ ʠʤʘʪʠ ʫ ʚʠʜʫ ʜʘ ʩʝ ʧʦʜ ˁʦʤʝ ʧʦʜʨʘʟʫʤʝʚʘ ʩʘʤʦ 

ʬʦʨʤʘ ʢʘʦ ʧʨʦʩʪ ʜʦʢʘʟ ʦ ʧʦʩʪʦʿʘˁʫ ʠ ʩʘʜʨʞʠʥʠ ʫʛʦʚʦʨʘ, ʘ ʥʝ ʬʦʨʤʘ ad probationem. 

3.3. ɺʨʩʪʝ ʬʦʨʤʝ ʧʨʝʤʘ ʥʘʯʠʥʫ ʠʩʧʦˀʘʚʘˁʘ 

ʇʨʝʤʘ ʥʘʯʠʥʫ ʠʩʧʦˀʘʚʘˁʘ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʤʦʛʫ ʩʝ ʧʦʜʝʣʠʪʠ ʥʘ ʨʝʘʣʥʫ, ʧʠʩʘʥʫ, 

ʝʣʝʢʪʨʦʥʩʢʫ, ʬʦʨʤʫ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʦʚʝʨʝʥʝ ʠʩʧʨʘʚʝ, ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʧʦʪʚʨʹʝʥʝ 

(ʩʦʣʝʤʥʠʟʦʚʘʥʝ) ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ ʠ ʬʦʨʤʫ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ. ʇʦʪʦˁʝ ʪʨʠ ˂ʝ 

ʙʠʪʠ ʧʨʝʜʤʝʪ ʜʝʪʘˀʥʝ ʘʥʘʣʠʟʝ ʫ ʮʝʥʪʨʘʣʥʦʤ ʜʝʣʫ ʨʘʜʘ, ʪʝ ˂ʝʤʦ ʩʝ ʥʘ ʦʚʦʤ ʤʝʩʪʫ 

ʦʩʚʨʥʫʪʠ ʩʘʤʦ ʥʘ ʧʠʩʘʥʫ, ʝʣʝʢʪʨʦʥʩʢʫ ʠ ʨʝʘʣʥʫ ʬʦʨʤʫ. 

3.3.1. ʇʠʩʘʥʘ ʬʦʨʤʘ  

ʇʠʩʘʥʘ ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʦʟʥʘʯʘʚʘ ʩʝ ʢʘʦ Ăʧʠʩʤʝʥʘ ʨʝʜʘʢʮʠʿʘ ʫʛʦʚʦʨʘ ʥʘ ʦʜʨʝʹʝʥʦʿ 

ʠʩʧʨʘʚʠ, ʢʦʿʘ ʿʝ ʥʘʧʠʩʘʥʘ ʨʫʢʦʤ, (...) ʠʣʠ ʜʨʫʛʠʤ ʩʨʝʜʩʪʚʦʤ ʠ ʢʦʿʘ ʿʝ ʩʚʦʿʝʨʫʯʥʦ 

ʧʦʪʧʠʩʘʥʘ ʦʜ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʢʦʿʝ ʩʝ ʦʙʘʚʝʟʫʿʫñ.67 ʀ ʧʦʨʝʜ ʪʦʛʘ ʰʪʦ ʩʫ ʫʩʚʘʿʘˁʝʤ ɿɱɹ 

ʫ ʜʦʤʘ˂ʠ ʧʨʘʚʥʠ ʩʠʩʪʝʤ ʫʚʝʜʝʥʝ ʥʦʚʝ ʚʨʩʪʝ ʬʦʨʤʝ ʯʠʤʝ ʿʝ ʜʝʣʠʤʠʯʥʦ ʫʤʘˁʝʥ ˁʝʥ 

ʟʥʘʯʘʿ, ʥʘʿʚʝ˂ʠ ʙʨʦʿ ʫʛʦʚʦʨʘ ʩʝ ʠ ʜʘˀʝ ʟʘʢˀʫʯʫʿʝ ʫ ʦʚʦʿ ʬʦʨʤʠ. ʆʚʦ ʟʙʦʛ ʪʦʛʘ ʰʪʦ ʩʪʨʘʥʝ 

ʫʛʦʚʦʨʥʠʮʝ ʥʝʨʝʪʢʦ ʦʜʣʫʯʫʿʫ ʜʘ ʥʘʩʪʘʥʘʢ ʠʥʘʯʝ ʥʝʬʦʨʤʘʣʥʦʛ ʫʛʦʚʦʨʘ ʫʩʣʦʚʝ ˁʝʛʦʚʠʤ 

ʩʘʯʠˁʘʚʘˁʝʤ ʫ ʦʙʣʠʢʫ ʧʠʩʘʥʝ ʠʩʧʨʘʚʝ.68 ɿʘ ʧʠʩʘʥʫ ʠʩʧʨʘʚʫ ʫ ʥʝʤʘʯʢʦʿ ʪʝʦʨʠʿʠ ʢʘʞʝ ʩʝ 

 
66 K. Heldrich, 95. 
67 ʉʣʦʙʦʜʘʥ ʇʝʨʦʚʠ˂, ʌʦʨʤʘʣʥʠ ʫʛʦʚʦʨʠ ʫ ʛʨʘʹʘʥʩʢʦʤ ʧʨʘʚʫ, ɹʝʦʛʨʘʜ 1964, 61. ʋ ɿʆʆ, ʘ ʧʨʝʪʝʞʥʦ ʠ ʫ 

ʜʦʤʘ˂ʦʿ ʪʝʦʨʠʿʠ ʟʘ ʦʚʫ ʚʨʩʪʫ ʬʦʨʤʝ ʢʦʨʠʩʪʠ ʩʝ ʪʝʨʤʠʥ Ăʧʠʩʤʝʥʘ ʬʦʨʤʘñ. ʊʘʢʦ ʫ ʉ. ʇʝʨʦʚʠ˂ (1964), 61, 

ɱʘʢʦʚ ʈʘʜʠʰʠ˂, ʆʙʣʠʛʘʮʠʦʥʦ ʧʨʘʚʦ, ʅʠ h2016, 120; ɲʫʙʠʰʘ ʄʠʣʦʰʝʚʠ˂, ʆʙʣʠʛʘʮʠʦʥʦ ʧʨʘʚʦ, ɹʝʦʛʨʘʜ 

1974, 81-83; ɱʦʞʝʬ ʉʘʣʤʘ, ʆʙʣʠʛʘʮʠʦʥʦ ʧʨʘʚʦ, ʅʦʚʠ ʉʘʜ 2009, 316-319; ɼʘʥʠʮʘ ʇʦʧʦʚ, ɻʨʘʹʘʥʩʢʦ ʧʨʘʚʦ 

(ʦʧʰʪʠ ʜʝʦ), ʅʦʚʠ ʉʘʜ 2012, 203; ʄʘʨʠʿʘ ʂʘʨʘʥʠʢʠ˂ ʄʠʨʠ˂, Ăʀʩʪʦʨʠʿʘ ʧʦʦʰʪʨʘʚʘˁʘ ʟʘʢʦʥʩʢʝ ʬʦʨʤʝ 

ʫʛʦʚʦʨʘ ʦ ʦʪʫʹʝˁʫ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ʫ ʩʨʧʩʢʦʤ ʧʨʘʚʫñ, ʊʝʤʝ, 4/2015, 1296. ɺʠʰʝ ʦ ʘʨʛʫʤʝʥʪʠʤʘ ʢʦʿʠ ʛʦʚʦʨʝ 

ʫ ʧʨʠʣʦʛ ʘʜʝʢʚʘʪʥʦʩʪʠ ʪʝʨʤʠʥʘ Ăʧʠʩʤʝʥʘ ʬʦʨʤʘñ ʚʠʜ. ʫ ʅʝʥʘʜ ʊʝʰʠ˂, Ăʆ ʟʥʘʯʘʿʫ ʬʦʨʤʝ ʟʘ ʧʨʦʤʝʪ 

ʥʝʧʦʢʨʝʪʥʥʦʩʪʠï aʥʘʣʠʟʘ ʩʫʜʩʢʝ ʧʨʘʢʩʝ ʧʨʝ ʫʚʦʹʝˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʫ ʩʨʧʩʢʦ ʧʨʘʚoñ, 

ʋʩʢʣʘʹʠʚʘˁʝ ʧʦʩʣʦʚʥʦʛ ʧʨʘʚʘ ʉʨʙʠʿʝ ʩ ʧʨʘʚʦʤ ɽʚʨʦʧʩʢʝ ʫʥʠʿʝ (ʫʨ. ɺʫʢ ʈʘʜʦʚʠ˂), ɹʝʦʛʨʘʜ 2014, ʬʥ. 32, 

486, 487.  

ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʩʚʝ ʚʝ˂ʠ ʙʨʦʿ ʘʫʪʦʨʘ ʫ ʜʦʤʘ˂ʦʿ ʣʠʪʝʨʘʪʫʨʠ ʢʦʨʠʩʪʠ ʪʝʨʤʠʥ Ăʧʠʩʘʥʘ ʬʦʨʤʘñ. ɺʠʜ. ʆʣʠʚʝʨ 

ɸʥʪʠ˂, ʆʙʣʠʛʘʮʠʦʥʦ ʧʨʘʚʦ, ɹʝʦʛʨʘʜ 2012, 344; ɺʣʘʜʠʤʠʨ ɺ. ɺʦʜʠʥʝʣʠ˂, ɻʨʘʹʘʥʩʢʦ ʧʨʘʚʦ, ʋʚʦʜ ʫ 

ʛʨʘʹʘʥʩʢʦ ʧʨʘʚʦ ʠ ʦʧʰʪʠ ʜʝʦ ʛʨʘʹʘʥʩʢʦʛ ʧʨʘʚʘ, 164; ɼ. ʅʠʢʦʣʠ˂, 339-341; ʉʘˁʘ ʈʘʜʦʚʘʥʦʚʠ˂ ʫ ɹʦʿʘʥ 

ʇʘʿʪʠ˂, ʉʘˁʘ ʈʘʜʦʚʘʥʦʚʠ˂, ɸʪʠʣʘ ɼʫʜʘʰ, ʆʙʣʠʛʘʮʠʦʥʦ ʧʨʘʚʦ, ʅʦʚʠ ʉʘʜ 2018, 240. 
68 ʅ. ʄʠʰʯʝʚʠ˂ ʫ ʉʘˁʘ ʈʘʜʦʚʘʥʦʚʠ˂, ʅʠʢʦʣʠʥʘ ʄʠʰʯʝʚʠ˂, Ăʆ ʝʣʝʢʪʨʦʥʩʢʦʿ ʬʦʨʤʠ ʫʛʦʚʦʨʘ ʫ ʜʦʤʘ˂ʝʤ 

ʧʨʘʚʫñ, ɿʙʦʨʥʠʢ ʨʘʜʦʚʘ ʇʨʘʚʥʦʛ ʬʘʢʫʣʪʝʪʘ ʫ ʅʦʚʦʤ ʉʘʜʫ, 4/2018, 1644. 
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ʜʘ ʿʝ ʪʦ ʫ ʪʝʢʩʪ ʧʨʝʪʦʯʝʥʘ ʠʟʿʘʚʘ ʢʦʿʘ ʿʝ ʨʘʟʫʤˀʠʚʘ ʪʨʝ˂ʝʤ ʣʠʮʫ, ʠʟ ʢʦʿʝ ʿʝ ʚʠʜˀʠʚʦ ʢʦ ʿʫ 

ʿʝ ʩʘʯʠʥʠʦ ʠ ʢʦʿʘ ʩʣʫʞʠ ʢʘʦ ʜʦʢʘʟ ʥʝʢʝ ʧʨʘʚʥʦʨʝʣʝʚʘʥʪʥʝ ʯʠˁʝʥʠʮʝ.69  

ʇʠʩʘʥʘ ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʫ ɿʆʆ ʨʝʛʫʣʠʩʘʥʘ ʿʝ ʫ ʯʣ. 72. ʇʨʝʤʘ ʩʪ. 1 ʦʚʦʛ ʯʣʘʥʘ, Ăʢʘʜʘ 

ʿʝ ʟʘ ʟʘʢˀʫʯʝˁʝ ʫʛʦʚʦʨʘ ʧʦʪʨʝʙʥʦ ʩʘʩʪʘʚʠʪʠ ʠʩʧʨʘʚʫ, ʫʛʦʚʦʨ ʿʝ ʟʘʢˀʫʯʝʥ ʢʘʜʘ ʠʩʧʨʘʚʫ 

ʧʦʪʧʠʰʫ ʩʚʘ ʣʠʮʘ ʢʦʿʘ ʩʝ ˁʠʤʝ ʦʙʘʚʝʟʫʿʫñ. ʀʟ ʪʦʛʘ ʧʨʦʠʟʣʘʟʠ ʜʘ ʩʝ ʧʠʩʘʥʘ ʬʦʨʤʘ ʫʛʦʚʦʨʘ 

ʩʘʩʪʦʿʠ ʠʟ ʜʚʘ ʜʝʣʘ, ʪʝʢʩʪʘ ʠ ʧʦʪʧʠʩʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ.  

Tʝʢʩʪ ʫʛʦʚʦʨʘ ʩʘʜʨʞʠ ʧʠʩʘʥʠʤ ʟʥʘʮʠʤʘ ʠʟʨʘʞʝʥʝ ʠʟʿʘʚʝ ʚʦˀʘ ʩʘʫʛʦʚʘʨʘʯʘ. ʆʥ ʥʝ 

ʤʦʨʘ ʙʠʪʠ ʥʘʧʠʩʘʥ ʩʚʦʿʝʨʫʯʥʦ, ʚʝ˂ ʠ ʢʦʨʠʰ˂ʝˁʝʤ ʦʜʨʝʹʝʥʠʭ ʪʝʭʥʠʯʢʠʭ ʩʨʝʜʩʪʘʚʘ 

(ʥʘʿʯʝʰ˂ʝ ʨʘʯʫʥʘʨʘ), ʤʦʞʝ ʙʠʪʠ ʟʘʧʠʩʘʥʦ ʠ ʦʜ ʩʪʨʘʥʝ ʪʨʝ˂ʝʛ ʣʠʮʘ.70 ʇʨʝʤʘ ɿʆʆ, ʜʘ ʙʠ 

ʫʩʣʦʚ ʧʠʩʘʥʝ ʬʦʨʤʝ ʙʠʦ ʠʩʧʫˁʝʥ ʥʠʿʝ ʥʫʞʥʦ ʜʘ ʦʙʝ ʫʛʦʚʦʨʥʝ ʩʪʨʘʥʝ ʩʚʦʿʝ ʠʟʿʘʚʝ ʠʟʨʘʟʝ 

ʫ ʠʩʪʦʿ ʠʩʧʨʘʚʠ, ʚʝ˂ ʿʝ ʜʦʚʦˀʥʦ ʠ ʜʘ Ăʠʟʤʝˁʘʿʫ ʧʠʩʤʘñ. ʇʦʜ ʪʠʤʝ ʩʝ ʧʦʜʨʘʟʫʤʝʚʘ ʜʘ ʩʚʘʢʘ 

ʩʪʨʘʥʘ ʧʨʝʜʘʿʝ ʜʨʫʛʦʿ ʠʩʧʨʘʚʫ ʢʦʿʦʤ ʩʝ ʦʙʘʚʝʟʫʿʝ.71 ʇʨʠ ʪʦʤʝ, ʫ ʧʦʛʣʝʜʫ ʩʘʜʨʞʠʥʝ ʦʚʝ 

ʠʩʧʨʘʚʝ ʥʝ ʤʦʨʘʿʫ ʙʠʪʠ ʧʦʜʫʜʘʨʥʝ, ʘʣʠ ʿʝ ʧʦʪʨʝʙʥʦ ʜʘ ʤʝʹʫ ˁʠʤʘ ʧʦʩʪʦʿʠ ʫʩʘʛʣʘʰʝʥʦʩʪ 

ʫ ʧʦʛʣʝʜʫ ʙʠʪʥʠʭ ʝʣʝʤʝʥʘʪʘ.72  

ɿʘ ʠʩʧʫˁʝʥʦʩʪ ʫʩʣʦʚʘ ʧʠʩʘʥʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʧʦʪʨʝʙʥʦ ʿʝ ʜʘ ʦʩʠʤ ʪʝʢʩʪʘ ʠʩʧʨʘʚʘ 

ʩʘʜʨʞʠ ʠ ʧʦʪʧʠʩ. ʋʦʙʠʯʘʿʝʥʦ ʿʝ ʜʘ ʦʙʘ ʢʦʥʪʨʘʭʝʥʪʘ ʧʦʪʧʠʩʠʤʘ ʧʦʪʚʨʹʫʿʫ ʠʟʿʘʚʝ ʚʦˀʘ 

ʢʦʿʝ ʩʫ ʩʘʜʨʞʘʥʝ ʫ ʪʝʢʩʪʫ ʠʩʧʨʘʚʝ, ʘʣʠ ʢʘʜʘ ʩʝ ʨʘʜʠ ʦ ʿʝʜʥʦʩʪʨʘʥʦ ʦʙʘʚʝʟʫʿʫ˂ʝʤ ʫʛʦʚʦʨʫ 

ʜʦʚʦˀʥʦ ʿʝ ʜʘ ʩʝ ʧʦʪʧʠʰʝ ʩʘʤʦ ʦʥʘ ʩʪʨʘʥʘ ʢʦʿʘ ʧʨʝʫʟʠʤʘ ʦʙʘʚʝʟʫ.73 ʇʦʪʨʝʙʥʦ ʿʝ ʜʘ 

ʧʦʪʧʠʩ ʙʫʜʝ ʩʚʦʿʝʨʫʯʘʥ. ʋ ʪʦʤ ʩʤʠʩʣʫ, ʥʠʿʝ ʜʦʧʫʰʪʝʥʦ ʢʦʨʠʰ˂ʝˁʝ ʬʘʢʩʠʤʠʣʘ ʨʘʜʠ 

ʧʦʪʧʠʩʠʚʘˁʘ ʫʛʦʚʦʨʘ.74 ʋ ʩʣʫʯʘʿʝʚʠʤʘ ʢʘʜʘ ʫʛʦʚʦʨ ʟʘʢˀʫʯʫʿʝ ʥʝʧʠʩʤʝʥʦ ʣʠʮʝ, ʜʦʚʦˀʥʦ 

ʿʝ ʩʪʘʚˀʘˁʝ ʨʫʢʦʟʥʘʢʘ ʥʘ ʠʩʧʨʘʚʫ ʫʤʝʩʪʦ ʩʚʦʿʝʨʫʯʥʦʛ ʧʦʪʧʠʩʘ ʩ ʪʠʤ ʰʪʦ ʿʝ ʧʦʪʨʝʙʥʦ ʜʘ 

 
69 Cristoph Reithmann, Allgemeines Urkundenrecht, Beweise, Begriffe und Beweisregeln, Köln 1972, 1-4. 

ʅʘʚʝʜʝʥʦ ʧʨʝʤʘ Jºrg Bettendorf, ĂElektronische Dokumente und Formqualitªtñ, Reinische Notarzeitschrift 

(RnotZ), 2005, 277; Olaf Dainert ʫ Klaus Tonner, Armin Willingmann, Marina Tamm, Vertragsrecht Kommentar, 

Köln 2010, §126, Rn 3. 
70 ɹ. ɺʠʟʥʝʨ, ʂʦʤʝʥʪʘʨ ɿʘʢʦʥʘ ʦ ʦʙʚʝʟʥʠʤ (ʦʙʣʠʛʘʮʠʦʥʠʤ) ʦʜʥʦʩʠʤʘ, 331; O. Dainert, §126, Rn 3; Helmut 

Köhler, BGB Allgemeiner Teil, Ein Studienbuch, München 2013, 187. 
71 ʏʣ. 72, ʩʪ. 4 ɿʆʆ.  
72 ɹ. ɺʠʟʥʝʨ, 331. ɹʦʛʜʘʥ ʃʦʟʘ ʫ ʂʦʤʝʥʪʘʨ ɿʘʢʦʥʘ ʦ ʦʙʣʠʛʘʮʠʦʥʠʤ ʦʜʥʦʩʠʤʘ (ʨʝʜ. ɹʦʨʠʩʣʘʚ ʊ. ɹʣʘʛʦʿʝʚʠ˂, 

ɺʨʣʝʪʘ ʂʨʫˀ), ɹʝʦʛʨʘʜ 1980, 218. ʉʫʧʨʦʪʥʦ ʪʦʤʝ, ʫ ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ ʩʝ ʟʘ ʠʩʧʫˁʝˁʝ ʫʩʣʦʚʘ ʧʠʩʘʥʝ ʬʦʨʤʝ 

ʟʘʭʪʝʚʘ ʿʝʜʠʥʩʪʚʝʥʦʩʪ ʠʩʧʨʘʚʝ (Einheitlichkeit der Urkunde). ɺʠʜ. §126 III ʥʝʤʘʯʢʦʛ ɻʨʘʹʘʥʩʢʦʛ ʟʘʢʦʥʠʢʘ - 

ʥɻɿ (Bürgerliches Gesetzbuch) ʦʜ 2. ʿʘʥʫʘʨʘ 2002. ʛʦʜʠʥʝ (Bundesgesetzblatt. I S. 42, 2909; 2003 I S. 738), 

ʧʦʩʣʝʜˁʠ ʧʫʪ ʤʝˁʘʥ ʯʣʘʥʦʤ 4d ʟʘʢʦʥʘ ʦʜ 18. ʜʝʮʝʤʙʨʘ 2018. ʛʦʜʠʥʝ (Bundesgesetzblatt. I S. 2651). 
73 ʏʣ. 72, ʩʪ. 1 ɿʆʆ.  
74 ʉ. ʈʘʜʦʚʘʥʦʚʠ˂, ʆʙʣʠʛʘʮʠʦʥʦ ʧʨʘʚʦ, 240. ʋ ʥʝʤʘʯʢʦʿ ʣʠʪʝʨʘʪʫʨʠ, ʫ ʪʦʤ ʩʤʠʩʣʫ, ʚʠʜ. ʫ Hans Brox, Wolf 

Dietrich Walker, Allgemeiner teil des BGB, München 2014, 140. ʇʦʿʝʜʠʥʠ ʜʦʤʘ˂ʠ ʘʫʪʦʨʠ ʟʘʩʪʫʧʘʿʫ ʜʨʫʛʘʯʠʿʠ 

ʩʪʘʚ ʫ ʧʦʛʣʝʜʫ ʤʦʛʫ˂ʥʦʩʪʠ ʫʧʦʪʨʝʙʝ ʬʘʢʩʠʤʠʣʘ ʫ ʟʘʢˀʫʯʝˁʫ ʫʛʦʚʦʨʘ ʫ ʧʠʩʘʥʦʿ ʬʦʨʤʠ. ʇʨʝʤʘ ˁʠʭʦʚʦʤ 

ʩʭʚʘʪʘˁʫ, ʢʦʨʠʰ˂ʝˁʝ ʬʘʢʩʠʤʠʣʘ ʧʨʠʣʠʢʦʤ ʩʘʯʠˁʘʚʘˁʘ ʫʛʦʚʦʨʘ ʫ ʧʠʩʘʥʦʿ ʬʦʨʤʠ ʜʦʧʫʰʪʝʥʦ ʿʝ ʫʢʦʣʠʢʦ 

ʿʝ ʪʦ ʫʦʙʠʯʘʿʝʥʦ ʫ ʧʦʩʣʦʚʥʦʤ ʧʨʦʤʝʪʫ. ɺʠʜ. ʫ ɹ. ɺʠʟʥʝʨ, 333, ɹ. ʃʦʟʘ, 218, 219 ʠ ʆ. ɸʥʪʠ˂, 345. ʋ 

ʘʫʩʪʨʠʿʩʢʦʤ ʠ ʰʚʘʿʮʘʨʩʢʦʤ ʧʨʘʚʫ ʿʝ ʠʟʨʠʯʠʪʦ ʧʨʝʜʚʠʹʝʥʘ ʤʦʛʫ˂ʥʦʩʪ ʫʧʦʪʨʝʙʝ ʬʘʩʢʠʤʠʣʘ ʢʘʜʘ ʿʝ ʪʦ ʫ 

ʧʨʦʤʝʪʫ ʫʦʙʠʯʘʿʝʥʦ. ɺʠʜ. § 886 ʘɻɿ ʠ ʯʣ. 14 h ɿʆʙʣ. 
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ʨʫʢʦʟʥʘʢ ʦʚʝʨʝ ʜʚʘ ʣʠʮʘ ʠʣʠ ʩʫʜ, ʦʜʥʦʩʥʦ ʜʨʫʛʠ ʦʨʛʘʥ (ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ).75 ʆʚʦ ʧʨʘʚʠʣʦ 

ʩʝ ʧʨʠʤʝˁʫʿʝ ʠ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʫʛʦʚʦʨʥʘ ʩʪʨʘʥʘ ʢʦʿʘ ʪʨʝʙʘ ʜʘ ʩʝ ʧʦʪʧʠʰʝ ʧʠʩʤʝʥʘ, ʘʣʠ ʪʦ 

ʥʝ ʤʦʞʝ ʜʘ ʫʯʠʥʠ ʫʩʣʝʜ ʦʜʨʝʹʝʥʦʛ ʬʠʟʠʯʢʦʛ ʥʝʜʦʩʪʘʪʢʘ ʠʣʠ ʥʝʩʧʦʩʦʙʥʦʩʪʠ.76 ʋʛʦʚʦʨʥʝ 

ʩʪʨʘʥʝ ʩʪʘʚˀʘʿʫ ʧʦʪʧʠʩ ʠʩʧʦʜ ʪʝʢʩʪʘ. ʆʥ ʩʣʫʞʠ ʢʘʦ ʧʦʪʚʨʜʘ ʜʘ ʩʪʨʘʥʝ ʧʨʠʭʚʘʪʘʿʫ ʦʥʦ 

ʰʪʦ ʿʝ ʩʘʜʨʞʘʥʦ ʫ ʪʝʢʩʪʫ, ʪʿ. ʧʦʪʚʨʹʫʿʫ ʜʘ ʿʝ ʫ ˁʝʤʫ ˁʠʭʦʚʘ ʚʦˀʘ ʧʨʘʚʠʣʥʦ ʠʟʨʘʞʝʥʘ.  

3.3.2. ɽʣʝʢʪʨʦʥʩʢʘ ʬʦʨʤʘ 

ɽʣʝʢʪʨʦʥʩʢʘ ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʿʝ ʿʝʜʘʥ ʦʜ ʥʘʿʤʣʘʹʠʭ ʠʥʩʪʠʪʫʪʘ ʫʛʦʚʦʨʥʦʛ ʧʨʘʚʘ ʠ 

ʥʘʩʪʘʣʘ ʿʝ ʢʘʦ ʧʦʩʣʝʜʠʮʘ ʨʘʟʚʦʿʘ ʝʣʝʢʪʨʦʥʩʢʝ ʪʨʛʦʚʠʥʝ ʠ ʪʨʝʥʜʘ ʧʦʜʩʪʠʮʘˁʘ ʟʘʤʝʥʝ 

ʧʠʩʘʥʠʭ ʜʦʢʫʤʝʥʘʪʘ ʝʣʝʢʪʨʦʥʩʢʠʤ. ʆʚʘ ʥʦʚʘ ʚʨʩʪʘ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʧʦʩʪʘʣʘ ʿʝ ʧʨʝʜʤʝʪ 

ʠʥʪʝʨʝʩʦʚʘˁʘ ʧʨʘʚʥʝ ʪʝʦʨʠʿʝ ʧʦʯʝʪʢʦʤ 21. ʚʝʢʘ ʩʘ ʮʠˀʝʤ ʜʘ ʩʝ ʦʙʝʟʙʝʜʠ ʜʘˀʠ ʨʘʟʚʦʿ 

ʝʣʝʢʪʨʦʥʩʢʝ ʪʨʛʦʚʠʥʝ, ʦʜʥʦʩʥʦ ʦʤʦʛʫ˂ʠ ʧʫʥʦʚʘʞʥʦ ʟʘʢˀʫʯʠʚʘˁʝ ʫʛʦʚʦʨʘ ʟʘ ʢʦʿʝ ʿʝ 

ʟʘʢʦʥʦʤ ʟʘʭʪʝʚʘʥʘ ʧʠʩʘʥʘ ʬʦʨʤʘ. ʋ ʪʦʤ ʩʤʠʩʣʫ, ʦʥʘ ʿʝ ʥʘʿʚʠʰʝ ʨʘʟʤʘʪʨʘʥʘ ʠʟ ʘʩʧʝʢʪʘ 

ʤʦʛʫ˂ʥʦʩʪʠ ʟʘʤʝʥʝ ʧʠʩʘʥʝ ʬʦʨʤʝ ʝʣʝʢʪʨʦʥʩʢʦʤ.77 ɼʘ ʙʠ ʩʝ ʦʜʛʦʚʦʨʠʣʦ ʥʘ ʧʠʪʘˁʝ 

ʧʦʪʨʝʙʥʦ ʿʝ ʫʪʚʨʜʠʪʠ ʜʘ ʣʠ ʝʣʝʢʪʨʦʥʩʢʘ ʬʦʨʤʘ ʠʤʘ ʝʣʝʤʝʥʪʝ ʢʦʿʠʤʘ ʤʦʛʫ ʙʠʪʠ ʟʘʤʝˁʝʥʠ 

ʝʣʝʤʝʥʪʠ ʧʠʩʘʥʝ ʬʦʨʤʝ ʠ ʜʘ ʣʠ ʦʚʦʤ ʬʦʨʤʦʤ ʤʦʛʫ ʙʠʪʠ ʦʩʪʚʘʨʝʥʝ ʬʫʥʢʮʠʿʝ ʢʦʿʠʤʘ 

ʩʣʫʞʠ ʧʠʩʘʥʘ ʬʦʨʤʘ.  

ʋ ʜʝʣʫ ʦ ʧʠʩʘʥʦʿ ʬʦʨʤʠ ʥʘʚʝʜʝʥʦ ʿʝ ʜʘ ʦʚʘ ʚʨʩʪʝ ʬʦʨʤʝ ʠʤʘ ʜʚʘ ʦʙʘʚʝʟʥʘ ʩʘʩʪʦʿʢʘ 

ï ʪʝʢʩʪ ʠ ʧʦʪʧʠʩʝ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ, ʦʜʥʦʩʥʦ ʣʠʮʘ ʢʦʿʝ ʩʝ ʫʛʦʚʦʨʦʤ ʦʙʘʚʝʟʫʿʝ. ʂʘʜʘ ʿʝ 

ʨʝʯ ʦ ʪʝʢʩʪʫ, ʧʠʩʘʥʘ ʠ ʝʣʝʢʪʨʦʥʩʢʘ ʬʦʨʤʘ ʩʝ ʥʝ ʨʘʟʣʠʢʫʿʫ ʫ ʚʝʣʠʢʦʿ ʤʝʨʠ. ʂʦʜ ʦʙʝʿʫ ʚʨʩʪʘ 

ʬʦʨʤʝ ˁʝʛʘ ʯʠʥʝ ʧʠʩʘʥʠʤ ʟʥʘʮʠʤʘ, ʢʘʨʘʢʪʝʨʠʤʘ ʠʟʨʘʞʝʥʝ ʠʟʿʘʚʝ ʚʦˀʘ ʫʛʦʚʦʨʥʠʭ 

ʩʪʨʘʥʘ. Ăɱʝʜʠʥʘ ʨʘʟʣʠʢʘ ʿʝ ʫ ʪʦʤʝ ʰʪʦ ʿʝ ʟʘ ʚʠʜˀʠʚʦʩʪ ʩʘʜʨʞʠʥʝ ʝʣʝʢʪʨʦʥʩʢʝ ʠʩʧʨʘʚʝ 

ʥʝʦʧʭʦʜʥʘ ʫʧʦʪʨʝʙʘ ʦʜʛʦʚʘʨʘʿʫ˂ʝʛ ʪʝʭʥʠʯʢʦʛ ʩʨʝʜʩʪʚʘ, ʜʦʢ ʿʝ ʪʝʢʩʪ ʧʠʩʘʥʝ ʠʩʧʨʘʚʝ 

ʩʘʜʨʞʘʥ ʥʘ ʪʝʣʝʩʥʦʤ ʧʨʝʜʤʝʪʫ, ʪʝ ʟʘ ʩʧʦʟʥʘʿʫ ˁʝʥʝ ʩʘʜʨʞʠʥʝ ʥʠʩʫ ʧʦʪʨʝʙʥʘ ʜʦʜʘʪʥʘ 

ʪʝʭʥʠʯʢʘ ʩʨʝʜʩʪʚʘ.ñ78  

ɼʨʫʛʠ ʝʣʝʤʝʥʪ ʧʠʩʘʥʝ ʬʦʨʤʝ, ʩʚʦʿʝʨʫʯʥʠ ʧʦʪʧʠʩ, ʫ ʝʣʝʢʪʨʦʥʩʢʦʿ ʬʦʨʤʠ ʫʛʦʚʦʨʘ ʩʝ 

ʟʘʤʝˁʫʿʝ ʢʚʘʣʠʬʠʢʦʚʘʥʠʤ ʝʣʝʢʪʨʦʥʩʢʠʤ ʧʦʪʧʠʩʦʤ.79 ʂʚʘʣʠʬʠʢʦʚʘʥʠ ʝʣʝʢʪʨʦʥʩʢʠ 

 
75 ʏʣ. 72, ʩʪ. 2 ɿʆʆ.  
76 ɹ. ɺʠʟʥʝʨ, 333. 
77 ɺʠʰʝ ʦ ʝʣʝʢʪʨʦʥʩʢʦʿ ʬʦʨʤʠ, ʥʘʯʠʥʫ ʥʘ ʢʦʿʠ ʿʝ ʨʝʛʫʣʠʩʘʥʘ ʫ ʜʦʤʘ˂ʝʤ ʧʨʘʚʫ ʠ ʤʦʛʫ˂ʥʦʩʪʠ ʟʘʤʝʥʝ ʧʠʩʘʥʝ 

ʬʦʨʤʝ ʝʣʝʢʪʨʦʥʩʢʦʤ ʚʠʜ. ʫ ʉ. ʈʘʜʦʚʘʥʦʚʠ˂, ʅ. ʄʠʰʯʝʚʠ˂, Ăʆ ʝʣʝʢʪʨʦʥʩʢʦʿ ʬʦʨʤʠ ʫʛʦʚʦʨʘ ʫ ʜʦʤʘ˂ʝʤ 

ʧʨʘʚʫñ, 1641-1661. 
78 Ibid, 1647. 
79 Ăʂʚʘʣʠʬʠʢʦʚʘʥʠ ʝʣʝʢʪʨʦʥʩʢʠ ʧʦʪʧʠʩ ʿʝ ʥʘʧʨʝʜʥʠ ʝʣʝʢʪʨʦʥʩʢʠ ʧʦʪʧʠʩ ʢʦʿʠ ʿʝ ʢʨʝʠʨʘʥ ʢʚʘʣʠʬʠʢʦʚʘʥʠʤ 

ʩʨʝʜʩʪʚʦʤ ʟʘ ʢʨʝʠʨʘˁʝ ʝʣʝʢʪʨʦʥʩʢʦʛ ʧʦʪʧʠʩʘ ʠ ʢʦʿʠ ʩʝ ʟʘʩʥʠʚʘ ʥʘ ʢʚʘʣʠʬʠʢʦʚʘʥʦʤ ʩʝʨʪʠʬʠʢʘʪʫ ʟʘ 

ʝʣʝʢʪʨʦʥʩʢʠ ʧʦʪʧʠʩ ʠ ʢʦʿʠ ʿʝ ʠʟʜʘʪ ʦʜ ʩʪʨʘʥʝ ʧʨʫʞʘʦʮʘ ʢʚʘʣʠʬʠʢʦʚʘʥʝ ʫʩʣʫʛʝ ʦʜ ʧʦʚʝʨʝˁʘ, ʫ ʩʢʣʘʜʫ ʩʘ 
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ʧʦʪʧʠʩ ʿʝ ʩʪʨʦʞʠ ʠ ʦʜ Ăʦʙʠʯʥʦʛñ80, ʠ ʦʜ ʥʘʧʨʝʜʥʦʛ81 ʝʣʝʢʪʨʦʥʩʢʦʛ ʧʦʪʧʠʩʘ ʠ ʧʨʫʞʘ 

ʥʘʿʚʠʰʠ ʥʠʚʦ ʧʦʫʟʜʘʥʦʩʪʠ ʧʦʪʚʨʹʠʚʘˁʘ ʠʥʪʝʛʨʠʪʝʪʘ ʧʦʜʘʪʘʢʘ ʠ ʠʜʝʥʪʠʪʝʪʘ ʧʦʪʧʠʩʥʠʢʘ. 

ɿʙʦʛ ʪʦʛʘ, ʦʥ ʿʝ ʧʦ ʧʨʘʚʥʦʤ ʜʝʿʩʪʚʫ ʟʘʢʦʥʦʤ ʠʟʿʝʜʥʘʯʝʥ ʩʘ ʩʚʦʿʝʨʫʯʥʠʤ ʧʦʪʧʠʩʦʤ82, ʪʝ ʿʝ 

ʠ ʿʝʜʠʥʠ ʧʦʜʦʙʘʥ ʜʘ ʟʘʤʝʥʠ ʩʚʦʿʝʨʫʯʥʠ ʧʦʪʧʠʩ ʢʘʦ ʝʣʝʤʝʥʪ ʧʠʩʘʥʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ.  

ʄʦʛʫ˂ʥʦʩʪ ʟʘʤʝʥʝ ʧʠʩʘʥʝ ʬʦʨʤʝ ʝʣʝʢʪʨʦʥʩʢʦʤ ʚʠʰʝ ʿʝ ʧʨʝʠʩʧʠʪʠʚʘʥʘ ʩʘ 

ʩʪʘʥʦʚʠʰʪʘ ʬʫʥʢʮʠʿʘ ʬʦʨʤʝ, ʥʝʛʦ ʫ ʧʦʛʣʝʜʫ ʝʣʝʤʝʥʘʪʘ ʢʦʿʠ ʙʠ ʥʘ ʦʜʛʦʚʘʨʘʿʫ˂ʠ ʥʘʯʠʥ 

ʟʘʤʝʥʠʣʠ ʪʝʢʩʪ ʠ ʩʚʦʿʝʨʫʯʥʠ ʧʦʪʧʠʩ ʢʦʥʪʨʘʭʝʥʘʪʘ. ʆʜ ʨʘʟʣʠʯʠʪʠʭ ʮʠˀʝʚʘ ʢʦʿʠʤʘ ʧʠʩʘʥʘ 

ʬʦʨʤʘ ʤʦʞʝ ʜʘ ʩʣʫʞʠ, ʧʨʝʜʤʝʪ ʩʫʤˁʝ, ʩ ʿʝʜʥʝ ʩʪʨʘʥʝ, ʙʠʣʘ ʿʝ ʧʦʜʦʙʥʦʩʪ ʝʣʝʢʪʨʦʥʩʢʝ 

ʬʦʨʤʝ ʜʘ ʚʨʰʠ ʬʫʥʢʮʠʿʫ ʜʦʢʘʟʠʚʘˁʘ, ʦʜʥʦʩʥʦ ʬʫʥʢʮʠʿʝ ʘʫʪʝʥʪʠʬʠʢʘʮʠʿʝ ʠ 

ʠʜʝʥʪʠʬʠʢʘʮʠʿʝ. ʂʦʥʢʨʝʪʥʦ, ʜʘ ʣʠ ʩʘʜʨʞʠʥʘ ʝʣʝʢʪʨʦʥʩʢʝ ʠʩʧʨʘʚʝ ʤʦʞʝ ʜʘ ʩʝ ʤʝˁʘ ʙʝʟ 

ʦʩʪʘʚˀʘˁʘ ʪʨʘʛʘ ʠ ʫ ʢʦʿʦʿ ʤʝʨʠ ʤʦʞʝ ʜʘ ʛʘʨʘʥʪʫʿʝ ʚʝʨʦʜʦʩʪʦʿʥʦʩʪ ʠʜʝʥʪʠʪʝʪʘ ʣʠʮʘ ʢʦʿʝ 

ʿʝ ʠʟʿʘʚʠʣʦ ʚʦˀʫ, ʢʘʦ ʠ ʣʠʮʘ ʢʦʿʝ ʿʫ ʿʝ ʩʘʩʪʘʚʠʣʦ.83 ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʿʦʰ ʚʠʰʝ ʩʫʤˁʝ 

ʠʟʨʘʞʝʥʦ ʿʝ ʫ ʪʝʦʨʠʿʠ ʫ ʧʦʛʣʝʜʫ ʤʦʛʫ˂ʥʦʩʪʠ ʜʘ ʩʝ ʝʣʝʢʪʨʦʥʩʢʦʤ ʬʦʨʤʦʤ ʧʦʩʪʠʛʥʝ ʮʠˀ 

ʟʘʰʪʠʪʝ ʦʜ ʧʨʝʥʘʛˀʝʥʦʩʪʠ, ʦʜʥʦʩʥʦ ʦʩʪʚʘʨʠ ʬʫʥʢʮʠʿʘ ʫʧʦʟʦʨʝˁʘ. ʊʦ ʿʝʩʪ, ʜʘ ʣʠ 

ʝʣʝʢʪʨʦʥʩʢʘ ʬʦʨʤʘ ʤʦʞʝ ʫ ʜʦʚʦˀʥʦʿ ʤʝʨʠ ʜʘ ʧʨʦʙʫʜʠ ʧʘʞˁʫ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ, ʜʘ ʠʭ 

ʧʦʜʩʪʘʢʥʝ ʜʘ ʧʘʞˀʠʚʠʿʝ ʩʘʛʣʝʜʘʿʫ ʧʨʘʚʥʝ ʧʦʩʣʝʜʠʮʝ ʫʛʦʚʦʨʘ ʠ ʪʨʝʟʚʝʥʦ ʜʦʥʝʩʫ ʦʜʣʫʢʫ 

ʦ ˁʝʛʦʚʦʤ ʟʘʢˀʫʯʝˁʫ? ʆʚʦ ʟʙʦʛ ʪʦʛʘ ʰʪʦ ʩʪʘʚˀʘˁʝ ʩʚʦʿʝʨʫʯʥʦʛ ʧʦʪʧʠʩʘ ʥʘ ʧʘʧʠʨʫ 

ʪʨʘʜʠʮʠʦʥʘʣʥʦ ʢʦʜ ʫʯʝʩʥʠʢʘ ʧʨʘʚʥʦʛ ʧʨʦʤʝʪʘ ʙʫʜʠ ʧʨʘʚʥʫ ʩʚʝʩʪ ʠ ʧʦʩʣʦʚʥʦ 

ʨʘʩʧʦʣʦʞʝˁʝ. ɿʘʪʦ ʩʝ ʧʦʩʪʘʚˀʘ ʧʠʪʘˁʝ ʜʘ ʣʠ ʿʝʜʥʘʢ ʩʪʝʧʝʥ ʧʘʞˁʝ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʠ 

ʩʚʝʩʪʠ ʦ ʨʘʜˁʘʤʘ ʢʦʿʝ ʧʨʝʜʫʟʠʤʘʿʫ ʤʦʞʝ ʜʘ ʩʝ ʧʦʩʪʠʛʥʝ ʠ ʩʪʘʚˀʘˁʝʤ ʝʣʝʢʪʨʦʥʩʢʦʛ 

ʧʦʪʧʠʩʘ ʢʣʠʢʦʤ ʤʠʰʘ ʠʣʠ ʧʨʠʪʠʩʢʦʤ ʥʘ ʪʘʩʪʘʪʫʨʫ.84 ʀʧʘʢ, ʢʚʘʣʠʬʠʢʦʚʘʥʠ ʝʣʝʢʪʨʦʥʩʢʠ 

ʧʦʪʧʠʩ, ʫʩʣʦʚʠ ʠ ʧʦʩʪʫʧʘʢ ˁʝʛʦʚʦʛ ʠʟʜʘʚʘˁʘ ʠ ʥʘʯʠʥ ʢʦʨʠʰ˂ʝˁʘ ʧʨʝʜʩʪʘʚˀʘʿʫ ʩʦʣʠʜʥʫ 

ʛʘʨʘʥʮʠʿʫ ʟʘ ʠʩʧʫˁʝˁʝ ʥʘʚʝʜʝʥʠʭ ʮʠˀʝʚʘ ʫ ʤʝʨʠ ʫ ʢʦʿʦʿ ʩʝ ʦʥʠ ʤʦʛʫ ʦʩʪʚʘʨʠʪʠ ʧʠʩʘʥʦʤ 

ʬʦʨʤʦʤ. ʉʪʨʦʛʦ ʧʨʦʧʠʩʘʥʠ ʫʩʣʦʚʠ ʠʟʜʘʚʘˁʘ ʧʦʪʧʠʩʘ ʦʙʝʟʙʝʹʫʿʫ ʚʠʩʦʢ ʩʪʝʧʝʥ 

ʧʦʫʟʜʘʥʦʩʪʠ ʫ ʠʜʝʥʪʠʪʝʪ ʧʦʪʧʠʩʥʠʢʘ, ʘʣʠ ʠ ʢʦʥʪʨʦʣʫ ʙʠʣʦ ʢʘʢʚʝ ʠʟʤʝʥʝ ʧʦʜʘʪʘʢʘ ʥʘʢʦʥ 

 
ʦʚʠʤ ʟʘʢʦʥʦʤ.ñ ɺʠʜ. ʯʣ. 2, ʩʪ. 1, ʪʘʯ. 30 ɿʘʢʦʥʘ ʦ ʝʣʝʢʪʨʦʥʩʢʦʤ ʜʦʢʫʤʝʥʪʫ, ʝʣʝʢʪʨʦʥʩʢʦʿ ʠʜʝʥʪʠʬʠʢʘʮʠʿʠ 

ʠ ʫʩʣʫʛʘʤʘ ʦʜ ʧʦʚʝʨʝˁʘ ʫ ʝʣʝʢʪʨʦʥʩʢʦʤ ʧʦʩʣʦʚʘˁʫ ï ɿɽʣɼʦʢ (ñʉʣ. ʛʣʘʩʥʠʢ ʈʉñ, ʙʨ. 94/2017, 52/2021). 
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ʚʠʰʝʛ ʥʠʚʦʘ ʧʦʫʟʜʘʥʦʩʪʠ ʧʦʪʚʨʹʠʚʘˁʘ ʠʥʪʝʛʨʠʪʝʪʘ ʧʦʜʘʪʘʢʘ ʠ ʠʜʝʥʪʠʪʝʪʘ ʧʦʪʧʠʩʥʠʢʘ ʫ ʩʢʣʘʜʫ ʩʘ ʦʚʠʤ 

ʟʘʢʦʥʦʤ.ñ ɺʠʜ. ʯʣ. 2, ʩʪ. 1, ʪʘʯ. 29 ɿɽʣɼʦʢ. 
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ˁʝʛʦʚʦʛ ʩʪʘʚˀʘˁʘ. ʅʘ ʪʘʿ ʥʘʯʠʥ ʩʝ ʬʫʥʢʮʠʿʝ ʜʦʢʘʟʠʚʘˁʘ, ʠʜʝʥʪʠʬʠʢʘʮʠʿʝ ʠ 

ʘʫʪʝʥʪʠʬʠʢʘʮʠʿʝ, ʦʜʥʦʩʥʦ ʧʦʪʚʨʜʝ ʘʫʪʝʥʪʠʯʥʦʩʪʠ ʦʩʪʚʘʨʫʿʫ ʤʘʢʘʨ ʫ ʤʝʨʠ ʢʦʿʘ ʩʝ 

ʧʦʩʪʠʞʝ ʩʪʘʚˀʘˁʝʤ ʩʚʦʿʝʨʫʯʥʦʛ ʧʦʪʧʠʩʘ. ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʧʦʩʪʫʧʘʢ ʠʟʜʘʚʘˁʘ ʠ ʥʘʯʠʥ 

ʩʪʘʚˀʘˁʘ ʢʚʘʣʠʬʠʢʦʚʘʥʦʛ ʝʣʝʢʪʨʦʥʩʢʦʛ ʧʦʪʧʠʩʘ  ʫ ʟʥʘʯʘʿʥʦʿ ʤʝʨʠ ʦʙʝʟʙʝʹʫʿʫ ʦʩʪʚʘʨʝˁʝ 

ʬʫʥʢʮʠʿʝ ʫʧʦʟʦʨʝˁʘ. ʊʦʢʦʤ ʧʦʩʪʫʧʢʘ ʠʟʜʘʚʘˁʘ ʢʚʘʣʠʬʠʢʦʚʘʥʦʛ ʝʣʝʢʪʨʦʥʩʢʦʛ 

ʩʝʨʪʠʬʠʢʘʪʘ ʟʘ ʝʣʝʢʪʨʦʥʩʢʠ ʧʦʪʧʠʩ ʧʦʜʥʦʩʠʦʮʠ ʟʘʭʪʝʚʘ ʠʤʘʿʫ ʧʨʠʣʠʢʫ ʜʘ ʩʝ ʠʥʬʦʨʤʠʰʫ 

ʦ ʟʥʘʯʘʿʫ ʢʦʨʠʰ˂ʝˁʘ ʦʚʝ ʚʨʩʪʝ ʧʦʪʧʠʩʘ, ʢʘʦ ʠ ʦ ʪʦʤʝ ʜʘ ʦʥ ʠʤʘ ʜʝʿʩʪʚʦ ʩʚʦʿʝʨʫʯʥʦʛ 

ʧʦʪʧʠʩʘ. ʆʩʠʤ ʪʦʛʘ, ˁʝʛʦʚʦ ʩʪʘʚˀʘˁʝ ʧʦʜʨʘʟʫʤʝʚʘ ʥʝʢʦʣʠʢʦ ʢʦʨʘʢʘ, ʢʦʨʠʰ˂ʝˁʝ ʩʤʘʨʪ 

ʢʘʨʪʠʮʘ ʠ ʯʠʪʘʯʘ ʢʘʨʪʠʮʘ, ʢʘʦ ʠ ʇʀʅ ʢʦʜʘ. ʅʘ ʪʘʿ ʥʘʯʠʥ ʩʝ ʣʠʮʫ ʢʦʿʝ ʩʪʘʚˀʘ ʧʦʪʧʠʩ ʜʘʿʝ 

ʜʦʜʘʪʥʘ ʧʨʠʣʠʢʘ ʜʘ ʨʘʟʫʤʝ ʟʥʘʯʘʿ ʨʘʜˁʝ ʢʦʿʫ ʧʨʝʜʫʟʠʤʘ, ʘ ʪʠʤʝ ʠ ʩʧʨʝʯʘʚʘ ʠʣʠ ʙʘʨ 

ʫʤʘˁʫʿʝ ʚʝʨʦʚʘʪʥʦ˂ʘ ʜʘ ˂ʝ ʣʘʢʦʤʠʩʣʝʥʦ ʠ ʧʨʝʥʘʛˀʝʥʦ ʧʨʠʩʪʫʧʠʪʠ ʟʘʢˀʫʯʝˁʫ ʫʛʦʚʦʨʘ.85 

ʀʧʘʢ, ʩ ʦʙʟʠʨʦʤ ʥʘ ʪʦ ʜʘ ʠ ʜʘˀʝ ʧʦʩʪʦʿʝ ʨʝʟʝʨʚʝ ʫ ʧʦʛʣʝʜʫ ʪʦʛʘ ʜʘ ʣʠ ʩʝ ʬʫʥʢʮʠʿʘ 

ʫʧʦʟʦʨʝˁʘ ʤʦʞʝ ʦʩʪʚʘʨʠʪʠ ʝʣʝʢʪʨʦʥʩʢʦʤ ʬʦʨʤʦʤ ʫ ʠʩʪʦʿ ʤʝʨʠ ʢʘʦ ʠ ʧʠʩʘʥʦʤ, ʟʘ ʫʛʦʚʦʨʝ 

ʢʦʜ ʢʦʿʠʭ ʟʘʢʦʥʦʜʘʚʘʮ ʧʨʦʮʝʥʠ ʜʘ ʿʝ ʪʦ ʧʦʪʨʝʙʥʦ, ʤʦʞʝ ʩʝ ʠʩʢˀʫʯʠʪʠ ʦʧʮʠʿʘ ˁʠʭʦʚʦʛ 

ʟʘʢˀʫʯʝˁʘ ʫ ʝʣʝʢʪʨʦʥʩʢʦʿ ʬʦʨʤʠ.86   

3.3.2.1. ɽʣʝʢʪʨʦʥʩʢʘ ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʫ ʜʦʤʘ˂ʦʿ ʪʝʦʨʠʿʠ 

ʀʘʢʦ ʿʝ ʝʣʝʢʪʨʦʥʩʢʘ ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʨʝʛʫʣʠʩʘʥʘ ʨʘʟʣʠʯʠʪʠʤ ʟʘʢʦʥʠʤʘ ʧʦʯʝʚ ʦʜ 

2004. ʛʦʜʠʥʝ, ˁʦʿ ʥʠʿʝ ʫ ʚʝ˂ʦʿ ʤʝʨʠ ʧʦʩʚʝ˂ʝʥʘ ʧʘʞˁʘ ʫ ʜʦʤʘ˂ʦʿ ʪʝʦʨʠʿʠ.87 ɺʝ˂ʠʥʘ 

ʜʦʤʘ˂ʠʭ ʘʫʪʦʨʘ ʢʘʜʘ ʜʝʬʠʥʠʰʫ ʧʦʿʘʤ ʫʛʦʚʦʨʘ ʫ ʝʣʝʢʪʨʦʥʩʢʦʿ ʬʦʨʤʠ ʥʘʚʦʜʝ ʜʝʬʠʥʠʮʠʿʫ 

ʫʛʦʚʦʨʘ ʫ ʝʣʝʢʪʨʦʥʩʢʦʤ ʦʙʣʠʢʫ ʢʦʿʘ ʿʝ ʙʠʣʘ ʩʘʜʨʞʘʥʘ ʫ ɿʘʢʦʥʫ ʦ ʝʣʝʢʪʨʦʥʩʢʦʿ ʪʨʛʦʚʠʥʠ 

ʜʦ ʠʟʤʝʥʝ ʠʟ 2019. ʛʦʜʠʥʝ.88 ʋ ʦʚʦʿ ʜʝʬʠʥʠʮʠʿʠ ʢʘʞʝ ʩʝ ʜʘ ʿʝ ʪʦ Ăʫʛʦʚʦʨ ʢʦʿʠ ʧʨʘʚʥʘ ʠ 

ʬʠʟʠʯʢʘ ʣʠʮʘ ʟʘʢˀʫʯʫʿʫ, ʰʘˀʫ, ʧʨʠʤʘʿʫ, ʨʘʩʢʠʜʘʿʫ, ʦʪʢʘʟʫʿʫ, ʢʦʤʝ ʧʨʠʩʪʫʧʘʿʫ ʠ ʢʦʿʠ 

ʧʨʠʢʘʟʫʿʫ ʝʣʝʢʪʨʦʥʩʢʠʤ ʧʫʪʝʤ ʫʟ ʢʦʨʠʰ˂ʝˁʝ ʝʣʝʢʪʨʦʥʩʢʠʭ ʩʨʝʜʩʪʘʚʘñ.89 ʅʘʢʦʥ ʠʟʤʝʥʝ 
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ʜʨʫʛʘ ʜʚʘ ʟʘʢʦʥʘ ʧʨʝʩʪʘʣʘ ʜʘ ʚʘʞʝ ʜʦʥʦʰʝˁʝʤ ɿɽʣɼʦʢ. 
88 ɼ. ʅʠʢʦʣʠ˂, 340; ɱʦʚʘʥʘ ʇʫʰʘʮ, Ăʌʦʨʤʘ ʦʙʣʠʛʘʮʠʦʥʠʭ ʫʛʦʚʦʨʘñ, ɻʦʜʠʰˁʘʢ ʬʘʢʫʣʪʝʪʘ ʧʨʘʚʥʠʭ ʥʘʫʢʘ, 

4/2014, 207. ʊʘʢʦ ʠ ʫ ɻʝʥʮ ʊʨʥʘʚʮʠ, Ăɿʘʢˀʫʯʠʚʘˁʝ, ʧʫʥʦʚʘʞʥʦʩʪ ʠ ʜʦʢʘʟʠʚʘˁʝ ʝʣʝʢʪʨʦʥʩʢʠʭ ʫʛʦʚʦʨʘ: 

ʢʦʤʧʘʨʘʪʠʚʥʘ ʘʥʘʣʠʟʘñ, ɿʙʦʨʥʠʢ ʇʨʘʚʥʦʛ ʬʘʢʫʣʪʝʪʘ ʉʚʝʫʯʠʣʠʰʪʘ ʫ ʈʠʿʝʮʠ, ʙʨ. 1/2009.  
89  ʏʣ. 3, ʩʪ. 1, ʪʘʯ. 7 ɿɽʣʊ ʫ ʚʝʨʟʠʿʠ ʧʨʝ ʠʟʤʝʥʝ ʠʟ 2019. ʛʦʜʠʥʝ. ʇʨʝ ʠʟʤʝʥʝ ʠʟ 2013. ʛʦʜʠʥʝ ʦʚʘ ʦʜʨʝʜʙʘ 

ʿʝ ʫʤʝʩʪʦ Ăʫʛʦʚʦʨ ʫ ʝʣʝʢʪʨʦʥʩʢʦʤ ʦʙʣʠʢʫñ ʥʦʩʠʣʘ ʥʘʟʠʚ Ăʫʛʦʚʦʨ ʫ ʝʣʝʢʪʨʦʥʩʢʦʿ ʬʦʨʤʠñ. ʋ ʆʙʨʘʟʣʦʞʝˁʫ 

ɿʘʢʦʥʘ ʦ ʠʟʤʝʥʘʤʘ ʠ ʜʦʧʫʥʘʤʘ ɿʘʢʦʥʘ ʦ ʝʣʝʢʪʨʦʥʩʢʦʿ ʪʨʛʦʚʠʥʠ ʦʚʘ ʠʟʤʝʥʘ ʩʝ ʦʙʿʘʰˁʘʚʘ ʥʘ ʧʨʠʣʠʯʥʦ 

ʥʝʿʘʩʘʥ ʥʘʯʠʥ. ɺʠʰʝ ʦ ʪʦʤʝ ʚʠʜ. ʫ ʉ. ʈʘʜʦʚʘʥʦʚʠ˂, ʅ. ʄʠʰʯʝʚʠ˂, Ăʆ ʝʣʝʢʪʨʦʥʩʢʦʿ ʬʦʨʤʠ ʫʛʦʚʦʨʘ ʫ 

ʜʦʤʘ˂ʝʤ ʧʨʘʚʫñ, ʩʪʨ. 1650. 
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ʜʝʬʠʥʠʮʠʿʘ ʫʛʦʚʦʨʘ ʫ ʝʣʝʢʪʨʦʥʩʢʦʤ ʦʙʣʠʢʫ ʛʣʘʩʠ: Ăʋʛʦʚʦʨ ʫ ʝʣʝʢʪʨʦʥʩʢʦʤ ʦʙʣʠʢʫ ʿʝ 

ʫʛʦʚʦʨ ʟʘʢˀʫʯʝʥ ʠʟʤʝʹʫ ʧʨʫʞʘʦʮʘ ʫʩʣʫʛʝ ʠʥʬʦʨʤʘʮʠʦʥʦʛ ʜʨʫʰʪʚʘ ʠ ʢʦʨʠʩʥʠʢʘ ʫʩʣʫʛʝ 

ʝʣʝʢʪʨʦʥʩʢʠʤ ʧʫʪʝʤ ʫʧʦʪʨʝʙʦʤ ʝʣʝʢʪʨʦʥʩʢʠʭ ʩʨʝʜʩʪʘʚʘñ.90 

ʋ ʩʚʘʢʦʤ ʩʣʫʯʘʿʫ, ʧʨʦʙʣʝʤ ʩʘ ʥʘʯʠʥʦʤ ʥʘ ʢʦʿʠ ʩʝ ʫʛʦʚʦʨʠ ʫ ʝʣʝʢʪʨʦʥʩʢʦʿ ʬʦʨʤʠ 

ʜʝʬʠʥʠʰʫ ʫ ʟʘʢʦʥʫ, ʘ ʩʘʤʠʤ ʪʠʤ ʠ ʦʜ ʩʪʨʘʥʝ ʚʝ˂ʠʥʝ ʜʦʤʘ˂ʠʭ ʘʫʪʦʨʘ ʿʝ ʫ ʪʦʤʝ ʰʪʦ ʩʝ ʥʝ 

ʧʨʘʚʠ ʨʘʟʣʠʢʘ ʠʟʤʝʹʫ ʫʛʦʚʦʨʘ ʟʘʢˀʫʯʝʥʠʭ ʫ ʝʣʝʢʪʨʦʥʩʢʦʿ ʬʦʨʤʠ ʠ ʫʛʦʚʦʨʘ ʟʘʢˀʫʯʝʥʠʭ 

ʝʣʝʢʪʨʦʥʩʢʠʤ ʧʫʪʝʤ. ʉʪʦʛʘ, ʚʘʞʥʦ ʿʝ ʥʘʛʣʘʩʠʪʠ ʜʘ ʫʛʦʚʦʨʠ ʟʘʢˀʫʯʝʥʠ ʝʣʝʢʪʨʦʥʩʢʠʤ 

ʧʫʪʝʤ ʠ ʫʛʦʚʦʨʠ ʟʘʢˀʫʯʝʥʠ ʫ ʝʣʝʢʪʨʦʥʩʢʦʤ ʦʙʣʠʢʫ ʥʠʩʫ ʠʩʪʦ.91 ʂʘʜʘ ʩʝ ʢʘʞʝ ʜʘ ʿʝ ʫʛʦʚʦʨ 

ʟʘʢˀʫʯʝʥ ʝʣʝʢʪʨʦʥʩʢʠʤ ʧʫʪʝʤ ʧʦʜ ʪʠʤʝ ʩʝ ʧʦʜʨʘʟʫʤʝʚʘ ʜʘ ʩʫ ʢʦʥʪʨʘʭʝʥʪʠ ʧʦʩʪʠʛʣʠ 

ʩʘʛʣʘʩʥʦʩʪ ʚʦˀʘ ʫʧʦʪʨʝʙʦʤ ʩʨʝʜʩʪʘʚʘ ʝʣʝʢʪʨʦʥʩʢʝ ʢʦʤʫʥʠʢʘʮʠʿʝ. ʇʦʩʪʦʿʝ ʨʘʟʣʠʯʠʪʝ 

ʤʦʛʫ˂ʥʦʩʪʠ ʢʦʨʠʰ˂ʝˁʘ ʦʚʠʭ ʩʨʝʜʩʪʘʚʘ (ʥʘʿʯʝʰ˂ʝ ʨʘʯʫʥʘʨʠ ʠ ʨʘʯʫʥʘʨʩʢʝ ʤʨʝʞʝ), ʧʘ ʩʝ 

ʪʘʢʦ ʥʘ ʨʘʟʣʠʯʠʪʝ ʥʘʯʠʥʝ ʤʦʛʫ ʠ ʜʘʪʠ ʩʘʛʣʘʩʥʝ ʠʟʿʘʚʝ ʚʦˀʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ. ʋʛʦʚʦʨʥʝ 

ʩʪʨʘʥʝ ʩʝ ʤʦʛʫ ʩʘʛʣaʩʠʪʠ ʧʫʪʝʤ ʝʣʝʢʪʨʦʥʩʢʝ ʧʦʰʪʝ, ʝʣʝʢʪʨʦʥʩʢʦʤ ʨʘʟʤʝʥʦʤ ʧʦʜʘʪʘʢʘ 

(EDI), ʧʦʩʨʝʜʩʪʚʦʤ ʠʥʪʝʨʘʢʪʠʚʥʠʭ ʩʘʿʪʦʚʘ ʥʘ ʀʥʪʝʨʥʝʪʫ...92 ʆʩʠʤ ʪʦʛʘ, ʦʥʝ ʪʦ ʤʦʛʫ 

ʫʯʠʥʠʪʠ ʠ ʧʫʪʝʤ ʚʠʜʝʦ-ʢʦʥʬʝʨʝʥʮʠʿʝ. ʋ ʦʚʦʤ ʩʣʫʯʘʿʫ, ʠʘʢʦ ʩʝ ʨʘʜʠ ʦ ʢʦʨʠʰ˂ʝˁʫ 

ʝʣʝʢʪʨʦʥʩʢʠʭ ʩʨʝʜʩʪʘʚʘ, ʢʦʤʫʥʠʢʘʮʠʿʘ ʠʟʤʝʹʫ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʩʝ ʥʝ ʨʘʟʣʠʢʫʿʝ ʫ 

ʦʜʥʦʩʫ ʥʘ ʫʩʤʝʥʫ, ʧʘ ʩʪʨʘʥʝ ʠ ʩʘʛʣʘʩʥʦʩʪ ʚʦˀʘ ʧʦʩʪʠʞʫ ʫʩʤʝʥʦ ʙʝʟ ʠʟʨʘʞʘʚʘˁʘ ˁʝʥʝ 

ʩʘʜʨʞʠʥʝ ʫ ʝʣʝʢʪʨʦʥʩʢʦʿ ʬʦʨʤʠ.93 ʀ ʩʫʧʨʦʪʥʦ ʪʦʤʝ, ʫ ʝʣʝʢʪʨʦʥʩʢʦʿ ʬʦʨʤʠ ʤʦʞʝ ʩʝ 

ʠʟʨʘʟʠʪʠ ʩʘʜʨʞʠʥʘ ʩʘʛʣʘʩʥʦʩʪʠ ʚʦˀʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʠ ʦʥʜʘ ʢʘʜʘ ʦʥʘ ʥʠʿʝ ʧʦʩʪʠʛʥʫʪʘ 

ʝʣʝʢʪʨʦʥʩʢʠʤ ʧʫʪʝʤ.94 ʀʟ ʪʦʛʘ ʧʨʦʠʟʣʘʟʠ ʜʘ ʩʝ ʫ ʜʝʬʠʥʠʮʠʿʠ ɿɽʣʊ ʟʘʧʨʘʚʦ ʨʘʜʠ ʦ 

ʫʛʦʚʦʨʠʤʘ ʟʘʢˀʫʯʝʥʠʤ ʝʣʝʢʪʨʦʥʩʢʠʤ ʧʫʪʝʤ, ʘ ʥʝ ʫ ʝʣʝʢʪʨʦʥʩʢʦʿ ʬʦʨʤʠ, ʪʝ ʩʝ ʦʧʝʪ 

ʧʦʩʪʘʚˀʘ ʧʠʪʘˁʝ ʰʪʘ ʿʝ ʝʣʝʢʪʨʦʥʩʢʘ ʬʦʨʤʘ ʠ ʢʦʿʠ ʫʛʦʚʦʨʠ ʩʝ ʫ ʦʚʦʿ ʬʦʨʤʠ ʤʦʛʫ 

ʟʘʢˀʫʯʠʚʘʪʠ.  

 
90 ʏʣ. 3, ʩʪ. 1, ʪʘʯ. 5 ɿɽʣʊ. 
91 ʉ. ʈʘʜʦʚʘʥʦʚʠ˂, ʆʙʣʠʛʘʮʠʦʥʦ ʧʨʘʚʦ, 274. 
92 ɺʠʰʝ ʦ ʥʘʯʠʥʠʤʘ ʟʘʢˀʫʯʠʚʘˁʘ ʫʛʦʚʦʨʘ ʧʫʪʝʤ ʝʣʝʢʪʨʦʥʩʢʠʭ ʩʨʝʜʩʪʘʚʘ ʢʦʤʫʥʠʢʘʮʠʿʝ ʚʠʜ. ʫ ʄʘʿʘ 

ʉʪʘʥʠʚʫʢʦʚʠ˂, Ăɿʘʢˀʫʯʠʚʘˁʝ ʫʛʦʚʦʨʘ ʦ ʤʝʹʫʥʘʨʦʜʥʦʿ ʧʨʦʜʘʿʠ ʧʫʪʝʤ ʝʣʝʢʪʨʦʥʩʢʠʭ ʩʨʝʜʩʪʘʚʘ 

ʢʦʤʫʥʠʢʘʮʠʿʝ- ʥʝʢʠ ʧʨʘʚʥʠ ʧʨʦʙʣʝʤʠñ, ʇʨʘʚʥʠ ʞʠʚʦʪ, ʙʨ. 11/2004, 346-349 ʠ ʉʘˁʘ ʈʘʜʦʚʘʥʦʚʠ˂, 

Ăɿʘʢˀʫʯʠʚʘˁʝ ʫʛʦʚʦʨʘ ʧʫʪeʤ ʠʥʪʝʨʥʝʪʘ ï ʠʜʝ ʣʠ ʧʨʘʚʦ ʫ ʢʦʨʘʢ ʩʘ ʚʨʝʤʝʥʦʤ?ñ, ɿʙʦʨʥʠʢ ʨʘʜʦʚʘ ʇʌʅʉ, 

3/2008, 279-291; ʉʘʰʘ ʅʠʢʰʠ˂, Ăʊʨʝʥʫʪʘʢ ʧʝʨʬʝʢʮʠʿʝ ʫʛʦʚʦʨʘ ʩʢʣʦʧˀʝʥʠʭ ʝʣʝʢʪʨʦʥʠʯʢʠʤ ʧʫʪʝʤñ, ʇʨʘʚʦ 

ʫ ʛʦʩʧʦʜʘʨʩʪʚʫ, 4/2002, 308-316. 
93 ʉʘʰʘ ʅʠʢʰʠ˂, Ăɽʣʝʢʪʨʦʥʠʯʢʘ ʪʨʛʦʚʠʥʘ ʠ ʫʛʦʚʦʨʠñ, ʉʫʚʨʝʤʝʥʦ ʧʦʜʫʟʝʪʥʠʰʪʚʦ: ʯʘʩʦʧʠʩ ʟʘ ʧʨʦʤʠʮʘˁʝ 

ʧʦʜʫʟʝʪʥʠʰʪʚʘ ʠ ʪʨʞʠʰʥʦʛ ʛʦʩʧʦʜʘʨʩʪʚʘ, 9/2004, 99. ʉʫʧʨ. ʚʠʜ. ʫ ʊʠʥ ʄʘʪʠ˂, Ăɽʣʝʢʪʨʦʥʠʯʢʠ ʦʙʣʠʢ 

ʫʛʦʚʦʨʘ ʠ ʠʩʧʨʘʚʘ ï ʥʦʚʠ ʦʙʣʠʢ?ñ, ɿʙʦʨʥʠʢ ʇʨʘʚʥʦʛ ʬʘʢʫʣʪʝʪʘ ʫ ɿʘʛʨʝʙʫ, 1/2006, 171. ʇʨʝʤʘ ʩʭʚʘʪʘˁʫ 

ʦʚʦʛ ʘʫʪʦʨʘ, ʫʛʦʚʦʨ ʩʢʣʦʧˀʝʥ ʝʣʝʢʪʨʦʥʩʢʠʤ ʧʫʪʝʤ ʤʦʞʝ, ʘʣʠ ʠ ʥʝ ʤʦʨʘ ʙʠʪʠ ʠ ʦʩʪʘʪʠ ʫ ʝʣʝʢʪʨʦʥʩʢʦʿ 

ʬʦʨʤʠ, ʘʣʠ ʫ ʿʝʜʥʦʤ ʪʨʝʥʫʪʢʫ ʤʦʨʘ ʙʠʪʠ ʫ ʝʣʝʢʪʨʦʥʩʢʦʿ ʬʦʨʤʠ.  
94 ʊ. ʄʘʪʠ˂, 180.  
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ʇʦʨʝʜ ʥʘʚʝʜʝʥʠʭ ʨʘʜʦʚʘ ʫ ʢʦʿʠʤʘ ʩʝ ʧʦʠʩʪʦʚʝ˂ʫʿʫ ʝʣʝʢʪʨʦʥʩʢʘ ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʠ 

ʝʣʝʢʪʨʦʥʩʢʠ ʦʙʣʠʢ ʫʛʦʚʦʨʘ ʠʟ ɿɽʣʊ, ʝʣʝʢʪʨʦʥʩʢʫ ʬʦʨʤʫ ʧʦʤʠˁʝ ʿʦʰ ʥʝʢʦʣʠʢʦ ʘʫʪʦʨʘ 

ʢʘʦ ʿʝʜʥʫ ʦʜ ʚʨʩʪʘ ʬʦʨʤʝ ʫʛʦʚʦʨʘ.95 

ʀʧʘʢ, ʤʝʹʫ ʦʥʠʤʘ ʢʦʿʠ ʥʘʩʪʦʿʝ ʜʘ ʙʣʠʞʝ ʦʜʨʝʜʝ ʝʣʝʢʪʨʦʥʩʢʫ ʬʦʨʤʫ ʫʛʦʚʦʨʘ, ʯʠʥʠ 

ʩʝ ʜʘ ʿʝ ʥʘ ʠʩʧʨʘʚʘʥ ʥʘʯʠʥ ʜʝʬʠʥʠʰʝ ʩʘʤʦ ɼ. ɫʫʨʹʝʚʠ˂ ʧʨʝʤʘ ʢʦʿʝʤ ʩʝ ʧʦʜ ʦʚʦʤ ʬʦʨʤʦʤ 

ʧʦʜʨʘʟʫʤʝʚʘ Ăʠʩʧʦˀʘʚʘˁʝ ʚʦˀʝ ʫ ʦʜʨʝʹʝʥʦʤ ʝʣʝʢʪʨʦʥʩʢʦʤ ʬʦʨʤʘʪʫ ʥʘ ʢʦʿʝʤ ʿʝ 

ʦʟʥʘʯʝʥʦ ʠʤʝ ʠʟʜʘʚʘʦʮʘ ʠ ʢʦʿʠ ʿʝ ʩʥʘʙʜʝʚʝʥ ʢʚʘʣʠʬʠʢʦʚʘʥʠʤ ʝʣʝʢʪʨʦʥʩʢʠʤ ʧʦʪʧʠʩʦʤñ96. 

3.3.2.2. ɽʣʝʢʪʨʦʥʩʢʘ ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʫ ʜʦʤʘ˂ʝʤ ʟʘʢʦʥʦʜʘʚʩʪʚʫ 

ʂʘʜʘ ʿʝ ʨʝʯ ʦ ʜʦʤʘ˂ʝʤ ʟʘʢʦʥʦʜʘʚʩʪʚʫ, ʥʝʤʘ ʠʟʨʠʯʠʪʝ ʦʜʨʝʜʙʝ ʦ ʪʦʤʝ ʰʪʘ ʩʝ 

ʧʦʜʨʘʟʫʤʝʚʘ ʧʦʜ ʝʣʝʢʪʨʦʥʩʢʦʤ ʬʦʨʤʦʤ ʫʛʦʚʦʨʘ, ʥʠʪʠ ʜʘ ʣʠ ʩʝ ʦʥʘ ʤʦʞʝ ʠʟʿʝʜʥʘʯʠʪʠ ʩʘ 

ʧʠʩʘʥʦʤ ʬʦʨʤʦʤ. ʋ ɿɽʣʇʦʪ ʠ ɿɽʣɼʦʢ(2009) ʙʠʣʦ ʿʝ ʧʨʝʜʚʠʹʝʥʦ ʜʘ ʢʚʘʣʠʬʠʢʦʚʘʥʠ 

ʝʣʝʢʪʨʦʥʩʢʠ ʧʦʪʧʠʩ ʠʤʘ ʜʝʿʩʪʚʦ ʠ ʜʦʢʘʟʥʫ ʩʥʘʛʫ ʩʚʦʿʝʨʫʯʥʦʛ ʧʦʪʧʠʩʘ97, ʜʘ ʩʝ 

Ăʝʣʝʢʪʨʦʥʩʢʦʤ ʜʦʢʫʤʝʥʪʫ ʥʝ ʤʦʞʝ ʦʩʧʦʨʠʪʠ ʜʦʢʘʟʥʘ ʩʥʘʛʘ ʩʘʤʦ ʟʘʪʦ ʰʪʦ ʿʝ ʩʘʯʠˁʝʥ ʫ 

ʝʣʝʢʪʨʦʥʩʢʦʤ ʦʙʣʠʢʫñ, ʢʘʦ ʠ ʜʘ Ăʘʢʦ ʿʝ ʧʨʦʧʠʩʦʤ ʫʪʚʨʹʝʥ ʧʠʩʤʝʥʠ ʦʙʣʠʢ ʢʘʦ ʫʩʣʦʚ 

ʧʫʥʦʚʘʞʥʦʩʪʠ ʧʨʘʚʥʦʛ ʘʢʪʘ, ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʠʣʠ ʜʨʫʛʝ ʧʨʘʚʥʝ ʨʘʜˁʝ, ʦʜʛʦʚʘʨʘʿʫ˂ʠ 

ʝʣʝʢʪʨʦʥʩʢʠ ʜʦʢʫʤʝʥʪ ʧʦʪʧʠʩʫʿʝ ʩʝ ʢʚʘʣʠʬʠʢʦʚʘʥʠʤ ʝʣʝʢʪʨʦʥʩʢʠʤ ʧʦʪʧʠʩʦʤ, ʫ ʩʢʣʘʜʫ 

ʩʘ ʟʘʢʦʥʦʤ ʢʦʿʠʤ ʩʝ ʫʨʝʹʫʿʝ ʝʣʝʢʪʨʦʥʩʢʠ ʧʦʪʧʠʩñ98. ʋ ʪʝʦʨʠʿʠ ʩʫ ʘʫʪʦʨʠ ʩʚʦʿ ʩʪʘʚ ʦ ʪʦʤʝ 

ʜʘ ʿʝ ʫ ʥʘʰʝʤ ʧʨʘʚʫ ʝʣʝʢʪʨʦʥʩʢʘ ʬʦʨʤʘ ʠʟʿʝʜʥʘʯʝʥʘ ʩʘ ʧʠʩʘʥʦʤ ʫʛʣʘʚʥʦʤ ʟʘʩʥʠʚʘʣʠ ʥʘ 

ʥʘʚʝʜʝʥʦʿ ʦʜʨʝʜʙʠ ʢʦʿʦʤ ʩʝ ʢʚʘʣʠʬʠʢʦʚʘʥ ʝʣʝʢʪʨʦʥʩʢʠ ʧʦʪʧʠʩ ʠʟʿʝʜʥʘʯʘʚʘ ʩʘ 

ʩʚʦʿʝʨʫʯʥʠʤ.99  

ʄʝʹʫʪʠʤ, ʩʪʫʧʘˁʝʤ ʥʘ ʩʥʘʛʫ ɿɽʣɼʦʢ ʦʚʠ ʟʘʢʦʥʠ ʩʫ ʧʨʝʩʪʘʣʠ ʜʘ ʚʘʞʝ. ʀʟ ʠʟʤʝʥʘ 

ʢʦʿʝ ʿʝ ʦʚʘʿ ʟʘʢʦʥ ʜʦʥʝʦ ʫ ʦʜʥʦʩʫ ʥʘ ɿɽʣʇʦʪ ʠ ɿɽʣɼʦʢ (2009) ʫʦʯˀʠʚʘ ʿʝ ʪʝʥʜʝʥʮʠʿʘ 

ʟʘʢʦʥʦʜʘʚʮʘ ʜʘ ʩʝ ʫʟʜʨʞʠ ʦʜ ʨʝʛʫʣʠʩʘˁʘ ʝʣʝʢʪʨʦʥʩʢʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ.100  

 

 
95 ʆʚʠ ʘʫʪʦʨʠ ʥʘʚʦʜʝ ʝʣʝʢʪʨʦʥʩʢʫ ʬʦʨʤʫ ʢʘʦ ʚʨʩʪʫ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʧʦʨʝʜ ʫʩʤʝʥʝ, ʧʠʩʘʥʝ ʠ ʨʝʘʣʥʝ. ɼ. 

ɫʫʨʹʝʚʠ˂ ʧʠʩʤʝʥʫ ʬʦʨʤʫ ʜʘˀʝ ʜʝʣʠ ʥʘ ʦʙʠʯʥʫ ʠ ʢʚʘʣʠʬʠʢʦʚʘʥʫ ʧʠʩʤʝʥʫ ʬʦʨʤʫ, ʧʨʠ ʯʝʤʫ ʩʝ ʧʦʜ 

ʢʚʘʣʠʬʠʢʦʚʘʥʦʤ ʩʤʘʪʨʘ ʦʥʘ ʟʘ ʯʠʿʠ ʥʘʩʪʘʥʘʢ ʿʝ ʧʦʪʨʝʙʥʦ ʠʩʧʫˁʝˁʝ ʜʦʜʘʪʥʠʭ ʬʦʨʤʘʣʥʦʩʪʠ. ʋ ʦʚʫ ʛʨʫʧʫ 

ʩʧʘʜʘʿʫ ʿʘʚʥʦ ʦʚʝʨʝʥʘ (ʣʝʛʘʣʠʟʦʚʘʥʘ), ʿʘʚʥʦ ʧʦʪʚʨʹʝʥʘ (ʩʦʣʝʤʥʠʟʦʚʘʥʘ) ʠ ʿʘʚʥʦ ʩʘʯʠˁʝʥʘ ʠʩʧʨʘʚʘ. ɺʠʜ. 

ɼʝʿʘʥ ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, ɹʝʦʛʨʘʜ 2014, 23-25. ʊʘʢʦ ʠ ʫ ʄ. ʂʘʨʘʥʠʢʠ˂ ʄʠʨʠ˂, 1296.  
96 ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 24. 
97 ʏʣ. 10 ɿɽʣʇʦʪ.  
98 ʏʣ. 4, ʩʪ. 2 ɿɽʣɼʦʢ(2009).  
99 ɱ. ʇʫʰʘʮ, 208. ɻ. ʊʨʥʘʚʮʠ, 459. 
100 ɺʠʰʝ ʦ ʢʦʥʢʨʝʪʥʠʤ ʠʟʤʝʥʘʤʘ ʚʠʜ. ʫ ʉ. ʈʘʜʦʚʘʥʦʚʠ˂, ʅ. ʄʠʰʯʝʚʠ˂, Ăʆ ʝʣʝʢʪʨʦʥʩʢʦʿ ʬʦʨʤʠ ʫʛʦʚʦʨʘ ʫ 

ʜʦʤʘ˂ʝʤ ʧʨʘʚʫñ, 1653-1656. 
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3.3.2.3. ʇʦʩʪʦʿʘˁʝ ʦʩʥʦʚʘ ʟʘ ʧʨʠʟʥʘˁʝ ʝʣʝʢʪʨʦʥʩʢʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʫ ɿʘʢʦʥʫ ʦ 

ʦʙʣʠʛʘʮʠʦʥʠʤ ʦʜʥʦʩʠʤʘ ʠ ʧʨʝʜʣʦʛ de lege ferenda 

ʂʘʢʦ ɿɽʣʊ ʧʨʝʚʘʩʭʦʜʥʦ ʛʦʚʦʨʠ ʦ ʫʛʦʚʦʨʠʤʘ ʢʦʿʠ ʩʝ ʟʘʢˀʫʯʫʿʫ ʝʣʝʢʪʨʦʥʩʢʠʤ 

ʧʫʪʝʤ, ʘ ɿɽʣɼʦʢ ʦ ʜʝʿʩʪʚʫ ʢʚʘʣʠʬʠʢʦʚʘʥʦʛ ʝʣʝʢʪʨʦʥʩʢʦʛ ʧʦʪʧʠʩʘ, ʿ ʘʚˀʘ ʩʝ ʧʠʪʘˁʝ ʜʘ ʣʠ 

ʧʨʠʟʥʘˁʝ ʝʣʝʢʪʨʦʥʩʢʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʠʤʘ ʧʦʪʧʦʨʫ ʫ ɿʆʆ. ʂʘʢʦ ʿʝ ʠʟʣʦʞʝʥʦ ʫ ʜʝʣʫ ʦ 

ʧʠʩʘʥʦʿ ʬʦʨʤʠ, ʦʚʫ ʚʨʩʪʫ ʬʦʨʤʝ ʯʠʥʝ ʜʚʘ ʝʣʝʤʝʥʪʘ, ʪʝʢʩʪ ʠ ʩʚʦʿʝʨʫʯʥʠ ʧʦʪʧʠʩ 

ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ. ɿʘ ʠʩʧʫˁʝˁʝ ʫʩʣʦʚʘ ʧʠʩʘʥʝ ʬʦʨʤʝ, ʧʨʝʤʘ ɿʆʆ, ʜʦʚʦˀʥʦ ʿʝ ʠ ʪʦ ʜʘ 

ʩʪʨʘʥʝ Ăʠʟʤʝˁʘʿʫ ʧʠʩʤʘ ʠʣʠ ʩʝ ʩʧʦʨʘʟʫʤʝʿʫ ʪʝʣʝʧʨʠʥʪʝʨʦʤ ʠʣʠ ʥʝʢʠʤ ʜʨʫʛʠʤ ʩʨʝʜʩʪʚʦʤ 

ʢʦʿʝ ʦʤʦʛʫ˂ʘʚʘ ʜʘ ʩʝ ʩʘ ʠʟʚʝʩʥʦʰ˂ʫ ʫʪʚʨʜʝ ʩʘʜʨʞʠʥʘ ʠ ʜʘʚʘʣʘʮ ʠʟʿʘʚʝñ.101 ʀʤʘʿʫ˂ʠ ʫ 

ʚʠʜʫ ʜʘ ʢʚʘʣʠʬʠʢʦʚʘʥʠ ʝʣʝʢʪʨʦʥʩʢʠ ʧʦʪʧʠʩ ʛʘʨʘʥʪʫʿʝ ʚʠʩʦʢ ʩʪʝʧʝʥ ʧʦʫʟʜʘʥʦʩʪʠ ʢʘʜʘ ʿʝ 

ʨʝʯ ʦ ʫʪʚʨʹʠʚʘˁʫ ʠʜʝʥʪʠʪʝʪʘ ʜʘʚʘʦʮʘ ʠʟʿʘʚʝ ʚʦˀʝ, ʢʘʦ ʠ ˁʝʥʝ ʩʘʜʨʞʠʥʝ ʠ 

ʘʫʪʝʥʪʠʯʥʦʩʪʠ, ʯʠʥʠ ʩʝ ʜʘ ʝʣʝʢʪʨʦʥʩʢʘ ʬʦʨʤʘ ʠʩʧʫˁʘʚʘ ʫʩʣʦʚ ʠʟ ʯʣ. 72, ʩʪ. 4 ɿʆʆ. ʋ ʪʦʤ 

ʩʣʫʯʘʿʫ, ʝʣʝʢʪʨʦʥʩʢʘ ʬʦʨʤʘ ʙʠ ʩʝ ʤʦʛʣʘ ʩʤʘʪʨʘʪʠ ʧʦʜʚʨʩʪʦʤ ʧʠʩʘʥʝ ʬʦʨʤʝ. ʀʧʘʢ, ʪʘʜʘ 

ʥʘʩʪʘʿʝ ʧʨʦʙʣʝʤ ʧʨʠʤʝʥʝ ʦʜʨʝʜʘʙʘ ɿɽʣɼʦʢ ʫ ʢʦʿʠʤʘ ʩʝ ʧʦʤʠˁʝ ʝʣʝʢʪʨʦʥʩʢʘ ʬʦʨʤʘ ʢʦʿʘ 

ʥʠʿʝ ʨʝʛʫʣʠʩʘʥʘ ʢʘʦ ʧʦʩʝʙʥʘ ʚʨʩʪʘ ʬʦʨʤʝ, ʥʠʪʠ ʤʦʛʫ˂ʥʦʩʪ ʜʘ ʩʝ ˁʦʤʝ ʟʘʤʝʥʠ ʧʠʩʘʥʘ 

ʬʦʨʤʘ.102  

ʅʘʚʝʜʝʥʠ ʧʨʦʙʣʝʤʠ ʢʦʿʠ ʩʝ ʫ ʚʝʟʠ ʩʘ ʝʣʝʢʪʨʦʥʩʢʦʤ ʬʦʨʤʦʤ ʿʘʚˀʘʿʫ ʫ ʜʦʤʘ˂ʝʤ 

ʟʘʢʦʥʦʜʘʚʩʪʚʫ ʠ ʪʝʦʨʠʿʠ ʤʦʛʣʠ ʙʠ ʩʝ ʨʝʰʠʪʠ ʥʘ ʥʘʿʿʝʜʥʦʩʪʘʚʥʠʿʠ ʥʘʯʠʥ ʪʘʢʦ ʰʪʦ ʙʠ ʩʝ 

ʫ ʜʝʣʫ ʟʘʢʦʥʘ ʢʦʿʠʤ ʩʝ ʨʝʛʫʣʠʰʝ ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʜʦʜʘʣʘ ʦʜʨʝʜʙʘ ʦ ʝʣʝʢʪʨʦʥʩʢʦʿ ʬʦʨʤʠ. 

ɳʦʤʝ ʙʠ ʝʣʝʢʪʨʦʥʩʢʫ ʬʦʨʤʫ ʪʨʝʙʘʣʦ ʨʝʛʫʣʠʩʘʪʠ ʢʘʦ ʧʦʩʝʙʥʫ ʚʨʩʪʫ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʢʦʿʦʤ 

ʙʠ, ʧʦʜ ʦʜʨʝʹʝʥʠʤ ʫʩʣʦʚʠʤʘ, ʤʦʛʣʘ ʙʠʪʠ ʟʘʤʝˁʝʥʘ ʧʠʩʘʥʘ ʬʦʨʤʘ.  

ʅʘ ʦʚʘʿ ʥʘʯʠʥ ʿʝ ʝʣʝʢʪʨʦʥʩʢʘ ʬʦʨʤʘ ʨʝʛʫʣʠʩʘʥʘ ʫ ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ. ʋ ʥɻɿ ʿʝ 2001. 

ʛʦʜʠʥʝ ʠʟʤʝˁʝʥ § 126 ʢʦʿʠʤ ʩʝ ʨʝʛʫʣʠʰʝ ʧʠʩʘʥʘ ʬʦʨʤʘ ʜʦʜʘʚʘˁʝʤ ʩʪʘʚʘ ʦ ʤʦʛʫ˂ʥʦʩʪʠ 

ʟʘʤʝʥʝ ʧʠʩʘʥʝ ʬʦʨʤʝ ʝʣʝʢʪʨʦʥʩʢʦʤ, ʧʦʜ ʫʩʣʦʚʦʤ ʜʘ ʟʘʢʦʥʦʤ ʥʠʿʝ ʧʨʝʜʚʠʹʝʥʦ h ʪʘ ʜʨʫʛʦ, 

ʢʘʦ ʠ ʜʦʜʘʚʘˁʝʤ, ʥʦʚʝ, ʧʦʩʝʙʥʝ ʦʜʨʝʜʙʝ § 126ʘ ʢʦʿʦʤ ʩʝ ʧʦʩʝʙʥʦ ʨʝʛʫʣʠʰʝ ʝʣʝʢʪʨʦʥʩʢʘ 

ʬʦʨʤʘ ʫʛʦʚʦʨʘ.103 ʇʨʝʤʘ ʦʚʦʤ ʧʘʨʘʛʨʘʬʫ, ʢʘʜʘ ʝʣʝʢʪʨʦʥʩʢʘ ʬʦʨʤʘ ʪʨʝʙʘ ʜʘ ʟʘʤʝʥʠ 

ʧʠʩʘʥʫ, ʧʦʪʨʝʙʥʦ ʿʝ ʜʘ ʣʠʮʝ ʢʦʿʝ ʠʟʿʘʚˀʫʿʝ ʚʦˀʫ ʫ ʠʟʿʘʚʠ ʜʦʜʘ ʩʚʦʿʝ ʠʤʝ ʠ ʜʘ ʧʨʠʣʦʞʠ 

ʝʣʝʢʪʨʦʥʩʢʠ ʜʦʢʫʤʝʥʪ ʩʘ ʢʚʘʣʠʬʠʢʦʚʘʥʠʤ ʝʣʝʢʪʨʦʥʩʢʠʤ ʧʦʪʧʠʩʦʤ. ʋʢʦʣʠʢʦ ʿʝ ʫ ʧʠʪʘˁʫ 

ʫʛʦʚʦʨ, ʧʦʪʨʝʙʥʦ ʿʝ ʜʘ ʦʙʝ ʩʪʨʘʥʝ ʝʣʝʢʪʨʦʥʩʢʠ ʧʦʪʧʠʰʫ ʠʜʝʥʪʠʯʘʥ ʜʦʢʫʤʝʥʪ ʥʘ 

 
101 ʏʣ. 72,ʩʪ.4 ɿʆʆ.  
102 ʉ. ʈʘʜʦʚʘʥʦʚʠ˂, ʅ. ʄʠʰʯʝʚʠ˂, Ăʆ ʝʣʝʢʪʨʦʥʩʢʦʿ ʬʦʨʤʠ ʫʛʦʚʦʨʘ ʫ ʜʦʤʘ˂ʝʤ ʧʨʘʚʫñ, 1657. 
103 §126 III ʥɻɿ. 
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ʧʨʝʪʭʦʜʥʦ ʥʘʚʝʜʝʥʠ ʥʘʯʠʥ. ɿʘ ʫʛʦʚʦʨʝ ʢʦʜ ʢʦʿʠʭ ʧʠʩʘʥʘ ʬʦʨʤʘ ʠʤʘ ʠʟʨʘʞʝʥʫ ʬʫʥʢʮʠʿʫ 

ʫʧʦʟʦʨʝˁʘ  ʠʩʢˀʫʯʝʥʘ ʿʝ ʤʦʛʫ˂ʥʦʩʪ ʟʘʤʝʥʝ ʧʠʩʘʥʝ ʬʦʨʤʝ ʝʣʝʢʪʨʦʥʩʢʦʤ.104 

3.3.3. ʈʝʘʣʥʘ ʬʦʨʤʘ  

ʂʘʦ ʿʝʜʥʘ ʦʜ ʚʨʩʪʘ ʬʦʨʤʝ ʧʨʝʤʘ ʥʘʯʠʥʫ ʥʘʩʪʘʥʢʘ ʫ ʜʦʤʘ˂ʦʿ ʪʝʦʨʠʿʠ ʩʝ ʯʝʩʪʦ ʥʘʚʦʜʠ 

ʠ ʨʝʘʣʥʘ ʬʦʨʤʘ. ʂʦʜ ʨʝʘʣʥʠʭ ʫʛʦʚʦʨʘ ʟʘ ʧʫʥʦʚʘʞʘʥ ʥʘʩʪʘʥʘʢ ʫʛʦʚʦʨʘ ʥʠʿʝ ʜʦʚʦˀʥʘ 

ʧʨʦʩʪʘ ʩʘʛʣʘʩʥʦʩʪ ʚʦˀʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ, ʚʝ˂ ʩʝ ʟʘʭʪʝʚʘ ʧʨʝʜʘʿʘ ʩʪʚʘʨʠ. ʄʝʹʫʪʠʤ, 

ʧʦʩʪʦʿʝ ʩʭʚʘʪʘˁʘ ʧʨʝʤʘ ʢʦʿʠʤʘ ʘʥʘʣʠʟʠ ʨʝʘʣʥʠʭ ʫʛʦʚʦʨʘ ʥʠʿʝ ʤʝʩʪʦ ʫ ʦʢʚʠʨʫ ʧʦʜʝʣʝ ʥʘ 

ʬʦʨʤʘʣʥʝ ʠ ʥʝʬʦʨʤʘʣʥʝ ʫʛʦʚʦʨʝ, ʦʜʥʦʩʥʦ ʜʘ ʩʝ ʧʨʝʜʘʿʘ ʩʪʚʘʨʠ ʥʝ ʤʦʞʝ ʩʤʘʪʨʘʪʠ ʚʨʩʪʦʤ 

ʬʦʨʤʝ ʫʛʦʚʦʨʘ. ʋ ʜʦʤʘ˂ʦʿ, ʘʣʠ ʠ ʩʪʨʘʥʦʿ ʜʦʢʪʨʠʥʠ ʫʯʠˁʝʥʠ ʩʫ ʥʘʧʦʨʠ ʜʘ ʩʝ ʦʙʿʘʩʥʠ 

ʢʦʥʮʝʧʪ ʨʝʘʣʥʠʭ ʫʛʦʚʦʨʘ. ʄʘʜʘ ʿʝ ʙʨʦʿ ʨʝʘʣʥʠʭ ʫʛʦʚʦʨʘ ʫ ʩʘʚʨʝʤʝʥʠʤ ʧʨʘʚʥʠʤ 

ʩʠʩʪʝʤʠʤʘ ʤʘʣʠ, ʦʥʠ ʥʠʩʫ ʩʘʩʚʠʤ ʠʰʯʝʟʣʠ ʥʠ ʠʟ ʥʘʰʝʛ ʧʨʘʚʘ. ɿʙʦʛ ʪʦʛʘ ˂ʝ ʫ ʥʘʩʪʘʚʢʫ 

ʙʠʪʠ ʠʟʣʦʞʝʥʘ ʩʭʚʘʪʘˁʘ ʦ ʧʨʠʤʝʨʝʥʦʩʪʠ ʘʥʘʣʠʟʝ ʨʝʘʣʥʠʭ ʫʛʦʚʦʨʘ ʫ ʦʢʚʠʨʫ ʧʦʜʝʣʝ ʥʘ 

ʬʦʨʤʘʣʥʝ ʠ ʥʝʬʦʨʤʘʣʥʝ ʫʛʦʚʦʨʝ, ʢʘʦ ʠ ʨʘʟʣʠʯʠʪʘ ʦʙʿʘʰˁʝˁʘ ʢʦʥʮʝʧʪʘ ʨʝʘʣʥʠʭ ʫʛʦʚʦʨʘ 

ʠ ʩʪʘʚʦʚʠ ʦ (ʥʝ)ʘʜʝʢʚʘʪʥʦʩʪʠ ʦʚʦʛ ʠʥʩʪʠʪʫʪʘ ʩʘʚʨʝʤʝʥʠʤ ʧʨʘʚʥʠʤ ʦʜʥʦʩʠʤʘ. 

 3.3.3.1. ʆ ʤʝʩʪʫ ʨʝʘʣʥʠʭ ʫʛʦʚʦʨʘ ʫ ʧʦʜʝʣʠ ʥʘ ʬʦʨʤʘʣʥʝ ʠ ʥʝʬʦʨʤʘʣʥʝ ʫʛʦʚʦʨʝ 

ʂʘʦ ʰʪʦ ʿʝ ʨʝʯʝʥʦ, ʫ ʜʦʤʘ˂ʦʿ ʜʦʢʪʨʠʥʠ ʨʝʘʣʥʠ ʫʛʦʚʦʨʠ ʩʝ ʘʥʘʣʠʟʠʨʘʿʫ ʥʘ ʜʚʘ 

ʨʘʟʣʠʯʠʪʘ ʥʘʯʠʥʘ. ɱʝʜʥʘ ʛʨʫʧʘ ʘʫʪʦʨʘ ʧʨʘʚʠ ʧʦʜʝʣʫ ʥʘ ʨʝʘʣʥʝ ʠ ʢʦʥʩʝʥʟʫʘʣʥʝ ʫʛʦʚʦʨʝ 

ʥʝʟʘʚʠʩʥʦ ʦʜ ʧʦʜʝʣʝ ʥʘ ʬʦʨʤʘʣʥʝ ʠ ʥʝʬʦʨʤʘʣʥʝ, ʜʦʢ ʜʨʫʛʘ ʛʨʫʧʘ ʧʦʩʤʘʪʨʘ ʨʝʘʣʥʝ 

ʫʛʦʚʦʨʝ ʢʘʦ ʿʝʜʥʫ ʚʨʩʪʫ ʬʦʨʤʘʣʥʠʭ ʫʛʦʚʦʨʘ, ʦʜʥʦʩʥʦ ʧʨʝʜʘʿʫ ʩʪʚʘʨʠ ʢʘʦ ʧʦʩʝʙʥʫ ʚʨʩʪʫ 

ʬʦʨʤʝ. ʇʦʩʪʦʿʝ ʠ ʤʘʣʦʙʨʦʿʥʠ ʢʦʿʠ, ʩ ʿʝʜʥʝ ʩʪʨʘʥʝ, ʛʦʚʦʨʝ ʠ ʦ ʨʝʘʣʥʦʿ ʬʦʨʤʠ ʢʘʦ ʿʝʜʥʦʿ 

ʦʜ ʚʨʩʪʘ ʬʦʨʤʝ ʫʛʦʚʦʨʘ, ʘ ʩ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʫ ʦʢʚʠʨʫ ʧʦʜʝʣʘ ʫʛʦʚʦʨʘ ʧʦʩʝʙʥʦ ʥʘʚʦʜʝ ʠ 

ʧʦʜʝʣʫ ʥʘ ʨʝʘʣʥʝ ʠ ʢʦʥʩʝʥʟʫʘʣʥʝ ʫʛʦʚʦʨʝ.105  

ʊʘʢʦ, ʧʨʝʤʘ ʿʝʜʥʦʤ ʩʭʚʘʪʘˁʫ, ʨʝʘʣʥʝ ʫʛʦʚʦʨʝ ʪʨʝʙʘ ʧʦʩʤʘʪʨʘʪʠ ʥʝʟʘʚʠʩʥʦ ʦʜ 

ʧʠʪʘˁʘ ʬʦʨʤʝ ʫʛʦʚʦʨʘ.106 ɿʘʩʪʫʧʥʠʮʠ ʦʚʦʛ ʩʭʚʘʪʘˁʘ ʧʦʿʘʤ ʨʝʘʣʥʠʭ ʫʛʦʚʦʨʘ 

ʩʫʧʨʦʪʩʪʘʚˀʘʿʫ ʢʦʥʩʝʥʟʫʘʣʥʠʤ ʫʛʦʚʦʨʠʤʘ ʧʨʠ ʯʝʤʫ ʧʦʜ Ăʢʦʥʩʝʥʟʫʘʣʥʠʤñ 

ʧʦʜʨʘʟʫʤʝʚʘʿʫ ʩʚʝ ʫʛʦʚʦʨʝ ʯʠʿʝ ʟʘʢˀʫʯʝˁʝ ʥʝ ʟʘʭʪʝʚʘ ʠ ʧʨʝʜʘʿʫ ʩʪʚʘʨʠ ʙʝʟ ʦʙʟʠʨʘ ʥʘ ʪʦ 

ʫ ʢʦʤ ʦʙʣʠʢʫ ʩʪʨʘʥʝ ʠʟʨʘʞʘʚʘʿʫ ʩʚʦʿʫ ʚʦˀʫ.107 ʅʝʢʠ ʦʜ ˁʠʭ ʩʝ ʥʝ ʠʟʿʘʰˁʘʚʘʿʫ ʠʟʨʠʯʠʪʦ 

 
104 ɺʠʜ. ʥʧʨ. ʫʛʦʚʦʨ ʦ ʿʝʤʩʪʚʫ ʠʟ §126 III ʥɻɿ, ʦʙʝ˂ʘˁʝ ʜʫʛʘ ʠʟ Ä780 ʥɻɿ, ʧʨʠʟʥʘˁʝ ʜʫʛʘ ʠʟ Ä781 ʥɻɿ ʠ ʦʪʢʘʟ 

ʫʛʦʚʦʨʘ ʦ ʨʘʜʫ ʠʟ §126, ʩʪ. 3 ʥɻɿ. 
105 ʉ. ɱʘʢʰʠ˂, 138 ʠ 150; ɹ. ɺʠʟʥʝʨ, ʋʛʦʚʦʨʠ ʛʨʘʹʘʥʩʢʦʛ ʠ ʧʨʠʚʨʝʜʥʦʛ ʧʨʘʚʘ, 77-78 ʠ 84-85. 
106 ʄʠʭʘʿʣʦ ɺʫʢʦʚʠ˂, ʆʙʚʝʟʥʦ ʧʨʘʚʦ, ʢˁʠʛʘ II, ɿʘʛʨʝʙ 1964, 106-107; ʆ. ʉʪʘʥʢʦʚʠ˂, ʫ ʆʙʨʝʥ ʉʪʘʥʢʦʚʠ˂, 

ɺʣʘʜʠʤʠʨ ɺ. ɺʦʜʠʥʝʣʠ˂, ʋʚʦʜ ʫ ʛʨʘʹʘʥʩʢʦ ʧʨʘʚʦ, ɹʝʦʛʨʘʜ 2007,  169-170; ɱ. ʈʘʜʠʰʠ˂, 128-130. ʋ ʥʦʚʠʿʦʿ 

ʭʨʚʘʪʩʢʦʿ ʣʠʪʝʨʘʪʫʨʠ ʄ. ɺʝʜʨʠʰ, ʇ. ʂʣʘʨʠ˂, 397-399. 
107 ɱ. ʈʘʜʠʰʠ˂, 129; ɹʠˀʘʥʘ ʇʝʪʨʦʚʠ˂, Ăʆ ʨʝʘʣʥʠʤ ʫʛʦʚʦʨʠʤʘ ʠ ˁʠʭʦʚʦʤ ʦʜʥʦʩʫ ʧʨʝʤʘ ʬʦʨʤʘʣʥʠʤ 

ʫʛʦʚʦʨʠʤʘñ, ɿʙʦʨʥʠʢ ʨʘʜʦʚʘ ʇʨʘʚʥʦʛ ʬʘʢʫʣʪʝʪʘ ʫ ʅʠʰʫ, 34-35/1996, 249. ɹ. ʇʝʪʨʦʚʠ˂ ʧʨʚʦ, ʧʦʟʠʚʘʿʫ˂ʠ 



 

34 

 

ʦ ʪʦʤʝ ʜʘ ʣʠ ʧʦʜ ʢʦʥʩʝʥʟʫʘʣʥʠʤ ʫʛʦʚʦʨʠʤʘ ʧʦʜʨʘʟʫʤʝʚʘʿʫ ʠ ʦʥʝ ʟʘ ʯʠʿʠ ʥʘʩʪʘʥʘʢ ʿʝ 

ʧʦʪʨʝʙʥʦ ʠʟʨʘʟʠʪʠ ʚʦˀʫ ʫ ʦʜʨʝʹʝʥʦʤ ʦʙʣʠʢʫ ʩʚʝ ʜʦʢ ʩʝ ʟʘ ʥʘʩʪʘʥʘʢ ʫʛʦʚʦʨʘ ʥʝ ʟʘʭʪʝʚʘ 

ʧʨʝʜʘʿʘ ʩʪʚʘʨʠ.108 ɼʨʫʛʠ ʧʘʢ ʝʢʩʧʣʠʮʠʪʥʦ ʥʘʚʦʜʝ ʜʘ ʩʝ ʠ ʬʦʨʤʘʣʥʠ ʫʛʦʚʦʨʠ ʤʦʛʫ 

ʩʤʘʪʨʘʪʠ ʢʦʥʩʝʥʟʫʘʣʥʠʤ ʿʝʨ Ăʠ ʦʥʠ ʧʨʝʪʧʦʩʪʘʚˀʘʿʫ ʧʦʩʪʦʿʘˁʝ ʩʘʛʣʘʩʥʦʩʪʠ, ʙʝʟ ʦʙʟʠʨʘ 

ʥʘ ʪʦ ʰʪʦ ʦʥʘ ʪʨʝʙʘ ʜʘ ʙʫʜʝ ʠʟʨʘʞʝʥʘ ʫ ʥʘʨʦʯʠʪʦʤ ʦʙʣʠʢʫñ.109 ɼʘʢʣʝ, ʫ ʪʘʢʚʦʿ ʧʦʜʝʣʠ 

ʧʦʜ ʢʦʥʩʝʥʟʫʘʣʥʝ ʩʧʘʜʘʿʫ ʠ ʫʛʦʚʦʨʠ ʟʘ ʢʦʿʝ ʩʝ ʟʘʭʪʝʚʘ ʧʠʩʘʥʘ ʬʦʨʤʘ, ʬʦʨʤʘ ʦʚʝʨʝ 

ʧʦʪʧʠʩʘ, ʩʦʣʝʤʥʠʟʦʚʘʥʝ ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ ʠʣʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ. ʇʨʝʤʘ 

ɺʫʢʦʚʠ˂ʫ, ʢʦʜ ʨʝʘʣʥʠʭ ʫʛʦʚʦʨʘ ʧʨʝʜʘʿʘ ʩʪʚʘʨʠ ʩʧʘʜʘ ʫ ʥʘʩʪʘʥʘʢ ʫʛʦʚʦʨʘ, ʘ ʢʦʜ 

ʢʦʥʩʝʥʟʫʘʣʥʠʭ ʫ ʠʟʚʨʰʝˁʝ ʫʛʦʚʦʨʘ.110 ʈʘʜʠʰʠ˂ ʥʘʚʦʜʠ ʜʘ ʿʝ ʫʙʨʘʿʘˁʝ ʨʝʘʣʥʠʭ ʫʛʦʚʦʨʘ 

ʫ ʬʦʨʤʘʣʥʝ ʧʦʛʨʝʰʥʦ ʿʝʨ ʩʝ Ăʧʦʜ ʧʦʿʘʤ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʥʝ ʤʦʛʫ ʧʦʜʚʦʜʠʪʠ ʨʘʜˁʝ ʢʦʿʝ 

ʥʠʩʫ ʩʨʝʜʩʪʚʦ ʠʟʿʘʚʝ ʚʦˀʝ, ʥʝʛʦ ʩʘʤʦ ʜʦʜʘʪʘʢ ʪʦʿ ʠʟʿʘʚʠñ.111 ɺʝʜʨʠʰ ʠ ʂʣʘʨʠ˂ ʩʤʘʪʨʘʿʫ 

ʧʦʛʨʝʰʥʠʤ ʠʟʿʝʜʘʥʘʯʘʚʘˁʝ ʥʘʯʝʣʘ ʥʝʬʦʨʤʘʣʥʦʩʪʠ ʩʘ ʢʦʥʩʝʥʟʫʘʣʠʟʤʦʤ, ʦʜʥʦʩʥʦ 

ʥʝʬʦʨʤʘʣʥʠʭ ʫʛʦʚʦʨʘ ʩʘ ʢʦʥʩʝʥʟʫʘʣʥʠʤ.112 ʆʥʠ ʪʦ ʦʙʨʘʟʣʘʞʫ ʪʠʤʝ ʰʪʦ Ăʢʦʥʩʝʥʟ ʥʠʿʝ 

ʠʟʨʘʟ ʟʘ ʦʙʣʠʢ, ʚʝ˂ ʟʘ ʩʘʜʨʞʘʿñ, ʪʝ ʢʘʢʦ ʩʝ ʟʘ ʦʚʝ ʫʛʦʚʦʨʝ ʥʝ ʪʨʘʞʠ ʦʜʨʝʹʝʥʠ ʦʙʣʠʢ, ʦʥʠ 

ʩʫ ʥʝʬʦʨʤʘʣʥʠ.113 

ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʯʝʩʪʦ ʩʝ ʫ ʜʦʤʘ˂ʦʿ ʣʠʪʝʨʘʪʫʨʠ ʩʝ ʢʘʦ ʿʝʜʥʘ ʦʜ ʚʨʩʪʘ ʬʦʨʤʝ ʫʛʦʚʦʨʘ 

ʧʨʝʤʘ ʥʘʯʠʥʫ ʠʩʧʦˀʘʚʘˁʘ ʥʘʚʦʜʠ ʠ ʨʝʘʣʥʘ ʬʦʨʤʘ.114 ʆʥʘ ʩʝ ʪʘʢʦʹʝ ʧʦʩʤʘʪʨʘ ʢʘʦ ʚʠʜ 

ʤʘʥʠʬʝʩʪʘʮʠʿʝ ʚʦˀʝ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ, ʩ ʪʠʤ ʰʪʦ ʩʝ ʪʘ ʚʦˀʘ ʥʝ ʠʟʨʘʞʘʚʘ ʧʠʩʘʥʠʤ 

ʟʥʘʮʠʤʘ, ʚʝ˂ ʧʨʝʜʘʿʦʤ ʩʪʚʘʨʠ. ɿʘ ʫʛʦʚʦʨ ʩʝ ʢʘʞʝ ʜʘ ʿʝ ʨʝʘʣʘʥ ʢʘʜʘ ʿʝ ʟʘ ˁʝʛʦʚ ʥʘʩʪʘʥʘʢ, 

ʧʦʨʝʜ ʩʘʛʣʘʩʥʦʩʪʠ ʚʦˀʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ, ʥʝʦʧʭʦʜʥʘ ʠ ʧʨʝʜʘʿʘ ʩʪʚʘʨʠ.115 ʋ ʦʚʦʤ ʩʣʫʯʘʿʫ 

ʧʨʝʜʘʿʘ ʩʪʚʘʨʠ ʠʤʘ ʢʦʥʩʪʠʪʫʪʠʚʥʦ ʜʝʿʩʪʚʦ ʠ ˁʝʥʠʤ ʧʨʝʜʫʟʠʤʘˁʝʤ ʫʛʦʚʦʨ ʩʝ ʥʝ 

ʠʩʧʫˁʘʚʘ ʚʝ˂ ʥʘʩʪʘʿʝ. ʇʦʨʝʜ ʪʦʛʘ, ʫ ʜʦʤʘ˂ʦʿ ʜʦʢʪʨʠʥʠ ʩʝ ʪʝʨʤʠʥ Ăʢʦʥʩʝʥʟʫʘʣʥʠñ ʯʝʩʪʦ 

 
ʩʝ ʥʘ ʈʘʜʠʰʠ˂ʘ, ʥʘʚʦʜʠ ʜʘ ʿʝ ʧʦʜʝʣʘ ʥʘ ʬʦʨʤʘʣʥʝ ʠ ʢʦʥʩʝʥʩʫʣʘʥʝ ʫʛʦʚʦʨʝ ʧʨʝʤʘ ʢʦʿʦʿ ʙʠ ʨʝʘʣʥʠ ʫʛʦʚʦʨʠ 

ʙʠʣʠ ʿʝʜʥʘ ʚʨʩʪʘ ʬʦʨʤʘʣʥʠʭ ʫʛʦʚʦʨʘ ʧʦʛʨʝʰʥʘ. ʄʝʹʫʪʠʤ, ʦʚʘ ʘʫʪʦʨʢʘ ʧʦʪʦʤ ʟʘʢˀʫʯʫʿʝ ʜʘ Ăʨʝʘʣʥʠ ʫʛʦʚʦʨʠ 

ʥʘʩʪʘʿʫ ʩʘʛʣʘʩʥʦʰ˂ʫ ʚʦˀʝ, ʘ ʯʠʥ ʧʨʝʜʘʿʝ ʿʝ, ʫʩʪʚʘʨʠ ʨʝʘʣʠʟʘʮʠʿʘ ʚʝ˂ ʟʘʢˀʫʯʝʥʦʛ ʫʛʦʚʦʨʘñ. ʆʚʘ ʨʝʯʝʥʠʮʘ 

ʿʝ, ʩʤʘʪʨʘʤʦ, ʩʧʦʨʥʘ ʿʝʨ ʿʝ ʧʨʝʜʘʿʘ ʢʘʦ ʠʩʧʫˁʝˁʝ ʫʛʦʚʦʨʘ ʢʦʿʠ ʿʝ ʥʘʩʪʘʦ ʩʘʛʣʘʩʥʦʰ˂ʫ ʚʦˀʘ ʦʥʦ ʰʪʦ 

ʢʘʨʘʢʪʝʨʠʰʝ ʢʦʥʩʝʥʟʫʘʣʥʝ ʫʛʦʚʦʨʝ.  
108 ʄ. ɺʝʜʨʠʰ, ʇ. ʂʣʘʨʠ˂, 397-398. 
109 ɱ. ʈʘʜʠʰʠ˂, 129. 
110 ʄ. ɺʫʢʦʚʠ˂, ʆʙʚʝʟʥʦ ʧʨʘʚʦ, ʢˁʠʛʘ II, 106. ʊʘʢʦ ʠ ʫ ʄ. ɺʝʜʨʠʰ, ʇ. ʂʣʘʨʠ˂, 398. 
111 ɱ. ʈʘʜʠʰʠ˂, 129 ʩʘ ʜʘˀʠʤ ʥʘʚʦʹʝˁʝʤ. 
112 ʄ. ɺʝʜʨʠʰ, ʇ. ʂʣʘʨʠ˂, 125. 
113 Ibid. 
114 ɼʨʘʛʦˀʫʙ ɸʨʘʥʹʝʣʦʚʠ˂, ʆʩʥʦʚʠ ʦʙʣʠʛʘʮʠʦʥʦʛ ʧʨʘʚʘ, ɹʝʦʛʨʘʜ 1936, 72; ʃʘʟʘʨ ʄʘʨʢʦʚʠ˂, ʆʙʣʠʛʘʮʠʦʥʦ 

ʧʨʘʚʦ, ʨʝʧʨʠʥʪ, ɹʝʦʛʨʘʜ 1997, ʩʪʨ. 184; ʉ. ɱʘʢʰʠ˂, 138; ʉ. ʇʝʨʦʚʠ˂, ʌʦʨʤʘʣʥʠ ʫʛʦʚʦʨʠ ʫ ʛʨʘʹʘʥʩʢʦʤ ʧʨʘʚʫ, 

75-77; ɹ. ɺʠʟʥʝʨ, ʋʛʦʚʦʨʠ ʛʨʘʹʘʥʩʢʦʛ ʠ ʧʨʠʚʨʝʜʥʦʛ ʧʨʘʚʘ, 77-78; ʆ. ɸʥʪʠ˂, 349-350; ɹ. ɺʠʟʥʝʨ, ʂʦʤʝʥʪʘʨ 

ɿʆʆ, 307-308; ɱ. ʉʘʣʤʘ, ʆʙʣʠʛʘʮʠʦʥʦ ʧʨʘʚʦ, 320; ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 24; ʄ. 

ʂʘʨʘʥʠʢʠ˂ ʄʠʨʠ˂, 1296; ʉ. ʈʘʜʦʚʘʥʦʚʠ˂, ʆʙʣʠʛʘʮʠʦʥʦ ʧʨʘʚʦ, 242; ʋ ʥʦʚʠʿʦʿ ʮʨʥʦʛʦʨʩʢʦʿ ʣʠʪʝʨʘʪʫʨʠ ʚʠʜ. 

ɺʝʣʠʙʦʨ ʂʦʨʘ˂, Ăʅʦʪʘʨʩʢʘ ʬʦʨʤʘ ʫʛʦʚʦʨʘñ, ʇʨʘʚʥʠ ʞʠʚʦʪ, 12/2011, 83-103. 
115 ʉ. ʇʝʨʦʚʠ˂, ʌʦʨʤʘʣʥʠ ʫʛʦʚʦʨʠ ʫ ʛʨʘʹʘʥʩʢʦʤ ʧʨʘʚʫ, 75.  
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ʢʦʨʠʩʪʠ ʢʘʦ ʩʠʥʦʥʠʤ ʟʘ ʥʝʬʦʨʤʘʣʘʥ ʫʛʦʚʦʨ, ʪʿ. ʦʥʘʿ ʟʘ ʯʠʿʠ ʧʫʥʦʚʘʞʘʥ ʥʘʩʪʘʥʘʢ ʥʠʿʝ 

ʧʦʪʨʝʙʥʦ ʜʘ ʩʪʨʘʥʝ ʩʚʦʿʝ ʩʘʛʣʘʩʥʝ ʠʟʿʘʚʝ ʚʦˀʝ ʠʟʨʘʟʝ ʫ ʦʜʨʝʹʝʥʦʤ ʦʙʣʠʢʫ.116 ʆʚʘʿ ʠʟʨʘʟ 

ʟʘʩʥʠʚʘ ʩʝ ʥʘ ʣʘʪʠʥʩʢʦʤ ʠʟʨʘʟʫ solo consensu obligat, ʰʪʦ ʟʥʘʯʠ ʜʘ ʧʨʦʩʪʘ ʩʘʛʣʘʩʥʦʩʪ 

ʚʦˀʘ ʦʙʘʚʝʟʫʿʝ ʩʪʨʘʥʝ.117 ʋʦʩʪʘʣʦʤ, ʠ ʧʦʜʝʣʘ ʥʘ ʢʦʥʩʝʥʟʫʘʣʥʝ ʠ ʨʝʘʣʥʝ ʫʛʦʚʦʨʝ ʧʦʪʠʯʝ 

ʠʟ ʨʠʤʩʢʦʛ ʧʨʘʚʘ ʠ ʧʦʯʠʚʘ ʥʘ ʢʨʠʪʝʨʠʿʫʤʫ ʬʦʨʤʝ ʧʨʘʚʥʦʛ ʧʦʩʣʘ. ʇʦʨʝʜ ʦʚʠʭ, ʧʦʜʝʣʦʤ 

ʧʨʝʤʘ ʬʦʨʤʠ, ʙʠʣʠ ʩʫ ʦʙʫʭʚʘ˂ʝʥʠ ʠ ʚʝʨʙʘʣʥʠ, ʠ ʣʠʪʝʨʘʨʥʠ ʢʦʥʪʨʘʢʪʠ.118 ɺʝʨʙʘʣʥʠ 

ʢʦʥʪʨʘʢʪʠ ʩʫ ʪʘʢʦʹʝ ʧʦʜʨʘʟʫʤʝʚʘʣʠ ʫʩʤʝʥʫ ʩʘʛʣʘʩʥʦʩʪ, ʘʣʠ ʫʟ ʫʧʦʪʨʝʙʫ ʪʘʯʥʦ ʦʜʨʝʹʝʥʠʭ 

ʨʝʯʠ, ʦʜʥʦʩʥʦ ʦʜʨʝʹʝʥʠʭ ʧʠʪʘˁʘ ʠ ʦʜʛʦʚʦʨʘ (ʥʧʨ. ʩʪʠʧʫʣʘʮʠʿʘ). ʃʠʪʝʨʘʨʥʠ ʢʦʥʪʨʘʢʪʠ 

ʧʦʜʨʘʟʫʤʝʚʘʣʠ ʩʫ ʧʠʩʘʥʫ ʬʦʨʤʫ.119 ʀʟ ɻʘʿʝʚʠʭ ʀʥʩʪʠʪʫʮʠʿʘ ʚʠʜˀʠʚʦ ʿʝ ʜʘ ʘʫʪʦʨ ʧʨʘʚʠ 

ʨʘʟʣʠʢʫ ʠʟʤʝʹʫ ʬʦʨʤʘʣʥʠʭ ʠ ʥʝʬʦʨʤʘʣʥʠʭ ʢʦʥʪʨʘʢʘʪʘ. ʊʘʢʦ ʢʦʥʩʝʥʟʫʘʣʥʠ, ʦʥʠ ʢʦʿʠ ʩʝ 

ʟʘʢˀʫʯʫʿʫ ʧʨʦʩʪʦʤ ʩʘʛʣʘʩʥʦʰ˂ʫ ʚʦˀʘ ʩʧʘʜʘʿʫ ʫ ʥʝʬʦʨʤʘʣʥʝ, ʜʦʢ ʫ ʬʦʨʤʘʣʥʝ ʩʧʘʜʘʿʫ 

ʚʝʨʙʘʣʥʠ, ʣʠʪʝʨʘʨʥʠ ʠ ʨʝʘʣʥʠ ʢʦʥʪʨʘʢʪʠ.120  

ʉʚʘʢʠ ʫʛʦʚʦʨ ʧʦʜʨʘʟʫʤʝʚʘ ʢʦʥʩʝʥʟʫʩ, ʩʘʛʣʘʩʥʦʩʪ ʚʦˀʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʦ ʙʠʪʥʠʤ 

ʝʣʝʤʝʥʪʠʤʘ ʫʛʦʚʦʨʘ. ʊʘʢʦ, ʠʟʨʘʟ Ăʢʦʥʩʝʥʟʫʘʣʥʠ ʫʛʦʚʦʨñ ʥʝ ʤʦʞʝ ʩʝ ʢʦʨʠʩʪʠʪʠ ʫ ʧʦʜʝʣʠ 

ʢʦʿʘ ʙʠ ʟʥʘʯʠʣʘ ʜʘ ʫʛʦʚʦʨ ʢʦʿʠ ʥʠʿʝ ʢʦʥʩʝʥʟʫʘʣʘʥ ʥʠʿʝ ʧʨʦʠʟʚʦʜ ʩʘʛʣʘʩʥʦʩʪʠ ʚʦˀʘ 

ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ. ʋʢʦʣʠʢʦ ʩʝ ʫʟʤʝ ʜʘ ʩʫ ʢʦʥʩʝʥʟʫʘʣʥʠ ʩʚʠ ʫʛʦʚʦʨʠ ʦʩʠʤ ʨʝʘʣʥʠʭ, 

ʫʢˀʫʯʫʿʫ˂ʠ ʠ ʬʦʨʤʘʣʥʝ, ʪʦ ʙʠ ʠʤʧʣʠʮʠʨʘʣʦ ʜʘ ʨʝʘʣʥʠ ʫʛʦʚʦʨʠ ʥʘʩʪʘʿʫ ʧʨʝʜʘʿʦʤ ʠ ʙʝʟ 

ʩʘʛʣʘʩʥʦʩʪʠ ʚʦˀʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ. ɿʙʦʛ ʪʦʛʘ, ʿʝ, ʯʠʥʠ ʩʝ, ʦʧʨʘʚʜʘʥʦ ʦ ʢʦʥʩʝʥʟʫʘʣʥʠʤ 

ʫʛʦʚʦʨʠʤʘ ʛʦʚʦʨʠʪʠ ʢʘʦ ʦ ʫʛʦʚʦʨʠʤʘ ʟʘ ʯʠʿʠ ʥʘʩʪʘʥʘʢ ʿʝ ʜʦʚʦˀʥʘ ʧʨʦʩʪʘ ʩʘʛʣʘʩʥʦʩʪ 

ʚʦˀʘ. ʊʿ. ʦ ʦʥʠʤʘ ʟʘ ʯʠʿʝ ʧʫʥʦʚʘʞʥʦ ʟʘʢˀʫʯʝˁʝ ʩʝ ʥʝ ʟʘʭʪʝʚʘ ʜʘ ʚʦˀʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ 

ʙʫʜʝ ʠʟʨʘʞʝʥʘ ʥʘ ʫʥʘʧʨʝʜ ʦʜʨʝʹʝʥʠ ʥʘʯʠʥ, ʦʜʥʦʩʥʦ ʫ ʫʥʘʧʨʝʜ ʦʜʨʝʹʝʥʦʤ ʦʙʣʠʢʫ. ʂʘʢʦ 

ʢʦʜ ʨʝʘʣʥʠʭ ʫʛʦʚʦʨʘ ʧʨʝʜʘʿʘ ʩʪʚʘʨʠ ʧʨʝʜʩʪʘʚˀʘ ʥʘʯʠʥ ʢʦʿʦʤ ʩʝ ʠʟʨʘʞʘʚʘ ʚʦˀʘ ʫʛʦʚʦʨʥʝ 

ʩʪʨʘʥʝ ʜʘ ʟʘʢˀʫʯʠ ʫʛʦʚʦʨ, ʥʝ ʚʠʜʠʤʦ ʨʘʟʣʦʛ ʟʘʰʪʦ ʩʝ ʦʥʘ ʥʝ ʙʠ ʩʤʘʪʨʘʣʘ ʿʝʜʥʦʤ ʦʜ ʚʨʩʪʘ 

 
116 ʇʝʨʦʚʠ˂ ʛʦʚʦʨʠ ʦ ʥʘʯʝʣʫ ʢʦʥʩʝʥʟʫʘʣʠʟʤʘ ʥʘʩʫʧʨʦʪ ʥʘʯʝʣʫ ʬʦʨʤʘʣʠʟʤʘ. ʉ. ʇʝʨʦʚʠ˂, ʌʦʨʤʘʣʥʠ ʫʛʦʚʦʨʠ 

ʫ ʛʨʘʹʘʥʩʢʦʤ ʧʨʘʚʫ, 5-12; ɹ. ɺʠʟʥʝʨ, ʂʦʤʝʥʪʘʨ ɿʆʆ, 306-307. 
117 ʄʘʜʘ ɻʘʿ ʫ ʩʚʦʿʠʤ ʀʥʩʪʠʪʫʮʠʿʘʤʘ ʥʝ ʦʜʨʝʹʫʿʝ ʧʦʿʘʤ ʬʦʨʤʝ ʧʨʘʚʥʦʛ ʧʦʩʣʘ, ʠʟ ʙʨʦʿʘ ʦʜʨʝʜʘʙʘ ʫ 

ʀʥʩʪʠʪʫʮʠʿʘʤʘ ʢʦʿʝ ʩʝ ʦʜʥʦʩʝ ʥʘ ʬʦʨʤʫ ʚʠʜˀʠʚ ˁʝʥ ʟʥʘʯʘʿ ʫ ʢʣʘʩʠʯʥʦʤ ʨʠʤʩʢʦʤ ʧʨʘʚʫ. ʆʥ ʠ ʥʝ ʢʦʨʠʩʪʠ 

ʪʝʨʤʠʥ forma, ʚʝ˂ modus ʫ ʩʤʠʩʣʫ ʥʘʯʠʥʘ ʥʘ ʥʘ ʢʦʿʠ ʩʝ ʟʘʢˀʫʯʫʿʝ ʫʛʦʚʦʨ, ʦʜʥʦʩʥʦ ʥʘʯʠʥ ʠʟʨʘʞʘʚʘˁʘ ʚʦˀʝ 

ʩʪʨʘʥʝ. ɺʠʜ. ʉʘʤʠʨ ɸʣʠʯʠ˂, Ăʌʦʨʤʘ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʫ ɻʘʿʝʚʠʤ ʠʥʩʪʠʪʫʮʠʿʘʤʘñ, ɿʙʦʨʥʠʢ ʨʘʜʦʚʘ ʇʨʘʚʥʦʛ 

ʬʘʢʫʣʪʝʪʘ ʫ ʅʦʚʦʤ ʉʘʜʫ, 1/2006, 127, 138. 
118 ʋ Ä 89 ʪʨʝ˂ʝ ʢˁʠʛʝ ʀʥʩʪʠʪʫʮʠʿʘ ɻʘʿ ʜʝʣʠ ʢʦʥʪʨʘʢʪʝ ʥʘ ʯʝʪʠʨʠ ʚʨʩʪʝ: ʦʥʝ ʢʦʿʠ ʥʘʩʪʘʿʫ Ăʠʣʠ ʧʨʝʜʘʿʦʤ 

ʩʪʚʘʨʠ (re), ʠʣʠ ʩʚʝʯʘʥʠʤ ʨʝʯʠʤʘ (verbis), ʠʣʠ ʧʠʩʤʝʥʠʤ ʘʢʪʦʤ (litteris), ʠʣʠ ʥʝʬʦʨʤʘʣʥʠʤ ʩʧʦʨʘʟʫʤʦʤ 

(consensu)ñ. 
119 ʆʙʣʠʛʘʮʠʿʘ ʿʝ ʥʘʩʪʘʿʘʣʘ ʫʧʠʩʦʤ ʧʦʪʨʘʞʠʚʘˁʘ ʫ ʧʦʩʣʦʚʥʝ ʢˁʠʛʝ, ʠʣʠ ʩʘʩʪʘʚˀʘˁʝʤ ʠʩʧʨʘʚʝ ʦ ʧʦʩʣʫ ʠ 

ʦʙʘʚʝʟʠ ʦʜ ʩʪʨʘʥʝ ʜʫʞʥʠʢʘ (ʭʠʨʦʛʨʘʬʘ), ʠʣʠ ʩʘʩʪʘʚˀʘˁʝʤ ʠʩʧʨʘʚʝ ʦ ʜʫʛʫ ʦʜ ʩʪʨʘʥʝ ʪʨʝ˂ʝʛ ʣʠʮʘ 

(ʩʠʥʛʨʘʬʘ). ʂʦʜ ʭʠʨʦʛʨʘʬʝ ʠʩʧʨʘʚʫ ʿʝ ʧʦʪʧʠʩʠʚʘʦ ʩʘʤʦ ʜʫʞʥʠʢ ʠ ʧʨʝʜʘʚʘʦ ʿʝ ʧʦʚʝʨʠʦʮʫ, ʘ ʢʦʜ ʩʠʥʛʨʘʬʝ 

ʠʩʧʨʘʚʫ ʩʫ ʧʦʪʧʠʩʠʚʘʣʝ ʦʙʝ ʩʪʨʘʥʝ ʧʨʠ ʯʝʤʫ ʿʝ ʩʚʘʢʘ ʟʘʜʨʞʘʚʘʣʘ ʧʦ ʧʨʠʤʝʨʘʢ. ɺʠʜ. ɸʥʪʫʥ ʄʘʣʝʥʠʮʘ, 

ʈʠʤʩʢʦ ʧʨʘʚʦ, ʅʦʚʠ ʉʘʜ 2007, 345-346. 
120 ʆ ʜʨʫʛʠʤ ʧʦʩʣʦʚʠʤʘ ʢʦʿʠ ʩʫ ʧʦʨʝʜ ʢʦʥʪʨʘʢʘʪʘ ʩʧʘʜʘʣʠ ʫ ʬʦʨʤʘʣʥʝ, ʦʜʥʦʩʦ ʥʝʬʦʨʤʘʣʥʝ ʧʦʩʣʦʚʝ ʚʠʜ. ʫ 

ʉ. ɸʣʠʯʠ˂, 133-134. 
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ʬʦʨʤʝ ʫʛʦʚʦʨʘ. ʊʝ, ʫ ʪʦʤ ʩʤʠʩʣʫ, ʩʤʘʪʨʘʤʦ ʜʘ ʿʝ ʧʨʠʭʚʘʪˀʠʚʦ ʛʦʚʦʨʠʪʠ ʦ 

Ăʢʦʥʩʝʥʟʫʘʣʥʠʤñ ʢʘʦ ʥʝʬʦʨʤʘʣʥʠʤ ʫʛʦʚʦʨʠʤʘ, ʘ ʦ ʨʝʘʣʥʠʤ ʫʛʦʚʦʨʠʤʘ ʢʘʦ ʿʝʜʥʦʿ ʚʨʩʪʠ 

ʬʦʨʤʘʣʥʠʭ ʫʛʦʚʦʨʘ. ʋ ʌʨʘʥʮʫʩʢʦʤ ʛʨʘʹʘʥʩʢʦʤ ʟʘʢʦʥʠʢʫ ʿʝ ʦʜ 2016. ʛʦʜʠʥʝ ʠʟʨʠʯʠʪʦ 

ʧʨʝʜʚʠʹʝʥʦ ʥʘʯʝʣʦ ʥʝʬʦʨʤʘʣʥʦʩʪʠ ʫ ʯʣ. 1172, ʫ ʦʢʚʠʨʫ ʦʜʝˀʢʘ ʢʦʿʠ ʥʦʩʠ ʥʘʟʠʚ Ăʌʦʨʤʘ 

ʫʛʦʚʦʨʘñ.121 ʇʨʝʤʘ ʩʪ. 1 ʦʚʦʛ ʯʣʘʥʘ, ʫʛʦʚʦʨʠ ʩʫ ʫ ʥʘʯʝʣʫ ʥʝʬʦʨʤʘʣʥʠ (consensuels). 

ʆʜʨʝʜʙʦʤ ʠʟ ʩʪ. 2 ʧʨʦʧʠʩʘʥʘ ʿʝ ʤʦʛʫ˂ʥʦʩʪ ʠʟʫʟʝʪʢʘ ʦʜ ʥʘʚʝʜʝʥʦʛ ʥʘʯʝʣʘ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ 

ʿʝ ʧʫʥʦʚʘʞʥʦʩʪ ʫʛʦʚʦʨʘ ʫʩʣʦʚˀʝʥʘ ʟʘʢˀʫʯʝˁʝʤ ʫ ʬʦʨʤʠ ʦʜʨʝʹʝʥʦʿ ʟʘʢʦʥʦʤ ʠ ʩʘʥʢʮʠʿʘ 

ʥʠʰʪʘʚʦʩʪʠ ʟʘ ʩʣʫʯʘʿ ʟʘʢˀʫʯʝˁʘ ʦʚʠʭ ʫʛʦʚʦʨʘ ʙʝʟ ʟʘʭʪʝʚʘʥʝ ʬʦʨʤʝ. ʋ ʦʢʚʠʨʫ ʠʩʪʦʛ 

ʯʣʘʥʘ, ʫ ʩʪ. 3 ʥʘʚʦʜʠ ʩʝ ʜʘ ʩʝ ʥʘʩʪʘʥʘʢ ʧʦʿʝʜʠʥʠʭ ʫʛʦʚʦʨʘ ʟʘʢʦʥ ʫʩʣʦʚˀʘʚʘ ʧʨʝʜʘʿʦʤ 

ʩʪʚʘʨʠ. ɼʘʢʣʝ, ʫ ʬɻɿ ʦ ʨʝʘʣʥʠʤ ʫʛʦʚʦʨʠʤʘ ʛʦʚʦʨʠ ʩʝ ʝʢʩʧʣʠʮʠʪʥʦ ʫ ʯʣʘʥʫ ʢʦʿʠʤ ʩʝ ʥʘ 

ʦʧʰʪʠ ʥʘʯʠʥ ʨʝʛʫʣʠʰʝ ʬʦʨʤʘ ʢʘʦ ʫʩʣʦʚ ʧʫʥʦʚʘʞʥʦʩʪʠ ʫʛʦʚʦʨʘ.  

3.3.3.2. ʈʝʘʣʥʘ ʬʦʨʤʘ ʫ ɸʫʩʪʨʠʿʠ 

ʇʦʜ ʫʪʠʮʘʿʝʤ ʨʠʤʩʢʦʛ ʧʨʘʚʘ, ʫ ʘɻɿ ʩʫ ʫʛʦʚʦʨ ʦ ʦʩʪʘʚʠ (§ 957), ʧʦʩʣʫʟʠ (§ 971) ʠ 

ʟʘʿʤʫ (§ 983) ʙʠʣʠ ʧʨʝʜʚʠʹʝʥʠ ʢʘʦ ʨʝʘʣʥʠ ʫʛʦʚʦʨʠ. ʀʟʤʝʥʦʤ ʘɻɿ ʠʟ 2010. ʛʦʜʠʥʝ ʢʦʿʘ ʿʝ 

ʫʩʣʝʜʠʣʘ ʟʙʦʛ ʫʚʦʹʝˁʘ ʧʦʪʨʦʰʘʯʢʠʭ ʢʨʝʜʠʪʘ, ʫʛʦʚʦʨ ʦ ʟʘʿʤʫ ʿʝ ʨʝʛʫʣʠʩʘʥ ʢʘʦ 

ʢʦʥʩʝʥʟʫʘʣʥʠ ʫʛʦʚʦʨ. ʄʝʹʫʪʠʤ, ʦʜʨʝʜʙʝ ʦ ʫʛʦʚʦʨʫ ʦ ʧʦʩʣʫʟʠ ʠ ʦʩʪʘʚʠ ʥʠʩʫ ʧʨʝʪʨʧʝʣʝ 

ʠʟʤʝʥʝ. ʂʦʜ ˁʠʭ ʨʝʘʣʥʠ ʢʘʨʘʢʪʝʨ ʫʛʦʚʦʨʘ ʧʨʦʠʟʣʘʟʠ ʠʟ ʜʝʣʘ ʦʜʨʝʜʘʙʘ ʢʦʿʠʤʘ ʩʝ 

ʨʝʛʫʣʠʰʫ ʦʚʠ ʫʛʦʚʦʨʠ ʫ ʢʦʿʠʤʘ ʩʝ ʢʘʞʝ ʜʘ ʦʙʝ˂ʘˁʝ ʦ ʪʦʤʝ ʜʘ ˂ʝ ʩʪʚʘʨ ʙʠʪʠ ʧʨʝʫʟʝʪʘ ʥʘ 

ʯʫʚʘˁʝ (ʢʦʜ ʫʛʦʚʦʨʘ ʦ ʦʩʪʘʚʠ), ʦʜʥʦʩʥʦ ʜʘ ˂ʝ ʩʪʚʘʨʠ ʙʠʪʠ ʧʨʝʜʘʪʘ ʥʘ ʧʦʩʣʫʛʫ (ʢʦʜ 

ʫʛʦʚʦʨʘ ʦ ʧʦʩʣʫʟʠ) ʦʙʘʚʝʟʫʿʝ ʩʪʨʘʥʫ ʢʦʿʘ ʿʝ ʜʘʣʘ ʦʙʝ˂ʘˁʝ, ʘʣʠ ʿʦʰ ʫʚʝʢ ʥʝ ʧʨʝʜʩʪʘʚˀʘ 

ʫʛʦʚʦʨ ʦ ʦʩʪʘʚʠ, ʦʜʥʦʩʥʦ ʧʦʩʣʫʟʠ. ʉʪʦʛʘ, ʫ ʦʚʠʤ ʩʣʫʯʘʿʝʚʠʤʘ ʩʘʛʣʘʩʥʦʩʪ ʚʦˀʘ ʫʛʦʚʦʨʥʠʭ 

ʩʪʨʘʥʘ ʥʠʿʝ ʜʦʚʦˀʥʘ, ʚʝ˂ ʿʝ ʧʦʪʨʝʙʥʦ ʠ ʜʘ ʩʝ ʩʪʚʘʨ ʧʨʝʜʘ ʜʘ ʙʠ ʫʛʦʚʦʨ ʥʘʩʪʘʦ.  

ʀ ʧʦʨʝʜ ʪʦʛʘ, ʫ ʘʫʩʪʨʠʿʩʢʦʿ ʪʝʦʨʠʿʠ ʩʝ ʜʫʛʦ ʨʘʩʧʨʘʚˀʘ ʦ ʢʦʥʮʝʧʪʫ ʨʝʘʣʥʠʭ ʫʛʦʚʦʨʘ 

ʠ ˁʝʛʦʚʦʿ ʧʨʠʤʝʨʝʥʦʩʪʠ ʩʘʚʨʝʤʝʥʠʤ ʧʨʘʚʥʠʤ ʦʜʥʦʩʠʤʘ. ʅʝʢʠ ʘʫʪʦʨʠ ʧʦʩʪʘʚˀʘʿʫ 

ʧʠʪʘˁʝ ʟʙʦʛ ʯʝʛʘ ʿʝ ʙʘʰ ʢʦʜ ʦʚʝ ʪʨʠ ʚʨʩʪʝ ʫʛʦʚʦʨʘ ʟʘʜʨʞʘʥ ʢʦʥʮʝʧʪ ʨʝʘʣʥʠʭ ʫʛʦʚʦʨʘ, ʪʝ 

ʠʩʪʠʯʫ ʜʘ ʿʝ ʦʚʠʤ ʫʛʦʚʦʨʠʤʘ ʟʘʿʝʜʥʠʯʢʦ ʪʦ ʰʪʦ ʩʝ ʨʘʜʠ ʦ ʫʛʦʚʦʨʠʤʘ ʢʦʿʠ ʩʫ ʥʫʞʥʦ 

(ʫʛʦʚʦʨ ʦ ʧʦʩʣʫʟʠ) ʠʣʠ ʧʦ ʧʨʘʚʠʣʫ ʙʝʩʪʝʨʝʪʥʠ. ʆʩʠʤ ʪʦʛʘ, ʢʦʜ ʩʚʠʭ ʦʚʠʭ ʫʛʦʚʦʨʘ 

ʧʦʚʝʨʝˁʝ ʠʛʨʘ ʟʥʘʯʘʿʥʫ ʫʣʦʛʫ ʠ ʮʠˀ ʟʘʭʪʝʚʘ ʧʨʝʜʘʿʝ ʩʪʚʘʨʠ ʙʠʦ ʿʝ ʟʘʰʪʠʪʘ ʦʜ 

 
121 ʌʨʘʥʮʫʩʢʠ ʛʨʘʹʘʥʩʢʠ ʟʘʢʦʥʠʢ ï ʬɻɿ (Code civile) ʠʟ 1804. ʛʦʜʠʥʝ, ʫ ʚʝʨʟʠʿʠ ʦʜ 01. ʦʢʪʦʙʨʘ 2016. ʛʦʜʠʥʝ. 

ɼʦ ʨʝʬʦʨʤʝ ʠʟ 2016. ʛʦʜʠʥʝ ʫ ʬɻɿ ʥʠʿʝ ʙʠʣʦ ʠʟʨʠʯʠʪʦ ʧʨʝʜʚʠʹʝʥʦ ʥʘʯʝʣʦ ʥʝʬʦʨʤʘʣʥʦʩʪʠ. ʄʝʹʫʪʠʤ, ʦʥʦ 

ʿʝ ʠʟʚʦʹʝʥʦ ʠʟ ʯʣ. 1108 ʫ ʢʦʿʝʤ ʩʫ ʙʠʣʠ ʥʘʙʨʦʿʘʥʠ ʥʝʦʧʭʦʜʥʠ ʫʩʣʦʚʠ ʟʘ ʧʫʥʦʚʘʞʥʦʩʪ ʫʛʦʚʦʨʘ. ʊʘʯʥʠʿʝ, ʠʟ 

ʪʦʛʘ ʰʪʦ ʤʝʹʫ ˁʠʤʘ (ʩʘʛʣʘʩʥʦʩʪ, ʩʧʦʩʦʙʥʦʩʪ ʫʛʦʚʘʨʘˁʘ, ʧʨʝʜʤʝʪ ʠ ʢʘʫʟʘ) ʥʠʿʝ ʙʠʣʘ ʥʘʚʝʜʝʥʘ ʠ ʬʦʨʤʘ. 
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ʧʨʝʥʘʛˀʝʥʦʩʪʠ.122 ʏʝʩʪʦ ʩʝ ʢʘʞʝ ʜʘ ʩʝ ʨʘʜʠ ʦ ʟʘʩʪʘʨʝʣʦʿ ʠ ʥʝʧʨʘʢʪʠʯʥʦʿ ʧʨʘʚʥʦʿ 

ʢʦʥʩʪʨʫʢʮʠʿʠ, ʪʝ ʩʝ ʘʥʘʣʠʟʠʨʘʿʫ ʨʘʟʣʠʯʠʪʠ ʥʘʯʠʥʠ ʧʨʝʚʘʟʠʣʘʞʝˁʘ ʦʚʠʭ ʥʝʜʦʩʪʘʪʘʢʘ.123 

ʇʨʚʠ ʿʝ ʪʘʿ ʜʘ ʩʝ ʥʧʨ. ʧʦʩʝʙʥʠ ʦʙʣʠʮʠ ʫʛʦʚʦʨʘ ʦ ʦʩʪʘʚʠ (ʫʛʦʚʦʨ ʦ ʫʩʢʣʘʜʠʰʪʝˁʫ, 

Lagervertrag) ʢʦʿʠ ʧʦʜʣʝʞʫ ʧʦʩʝʙʥʠʤ ʟʘʢʦʥʩʢʠʤ ʫʩʣʦʚʠʤʘ ʪʨʝʪʠʨʘʿʫ ʢʘʦ ʢʦʥʩʝʥʟʫʘʣʥʠ, 

ʘ ʥʝ ʨʝʘʣʥʠ ʫʛʦʚʦʨʠ.124 ɼʨʫʛʘ ʤʦʛʫ˂ʥʦʩʪ ʿʝ ʪʨʘʜʠʮʠʦʥʘʣʥʘ ʢʦʥʩʪʨʫʢʮʠʿʘ ʦ ʢʦʿʦʿ ʩʝ ʛʦʚʦʨʠ 

ʠ ʫ ʜʦʤʘ˂ʦʿ ʪʝʦʨʠʿʠ, ʘ ʩʘʩʪʦʿʠ ʩʝ ʫ ʪʦʤʝ ʜʘ ʩʝ ʩʘʛʣʘʩʥʦʩʪ ʚʦˀʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʢʦʿʘ 

ʧʨʝʪʭʦʜʠ ʧʨʝʜʘʿʠ ʩʪʚʘʨʠ ʧʦʩʤʘʪʨʘ ʢʘʦ ʧʨʝʜʫʛʦʚʦʨ ʠʟ Ä 936 ʘɻɿ.125 ʇʨʝʤʘ ʩʭʚʘʪʘˁʫ 

ʧʦʿʝʜʠʥʠʭ ʘʫʪʦʨʘ ʫ ʘʫʩʪʨʠʿʩʢʦʿ ʪʝʦʨʠʿʠ, ʨʝʘʣʥʠ ʫʛʦʚʦʨʠ ʩʝ ʫ ʨʝʟʫʣʪʘʪʫ ʤʦʛʫ ʧʨʝʪʚʦʨʠʪʠ 

ʫ ʢʦʥʩʝʥʟʫʘʣʥʝ ʧʨʠʤʝʥʦʤ ʧʨʘʚʠʣʘ cessante ratione lex cessat ipsa ʧʨʝʤʘ ʢʦʿʝʤ ʧʨʝʩʪʘʥʢʦʤ 

ʨʘʟʣʦʛʘ ʧʦʩʪʦʿʘˁʘ ʥʝʢʦʛ ʟʘʢʦʥʘ ʧʨʝʩʪʘʿʝ ʠ ʩʘʤ ʟʘʢʦʥ.126 ʄʝʹʫʪʠʤ, ɽʨʪʣ ʠʩʪʠʯʝ ʜʘ ʦʚʦ 

ʧʨʘʚʠʣʦ ʪʨʝʙʘ ʧʨʠʤʝˁʠʚʘʪʠ ʩʘ ʥʘʨʦʯʠʪʠʤ ʦʧʨʝʟʦʤ, ʪʝ ʜʘ ʿʝ ʫ ʘɻɿ ʢʦʥʮʝʧʮʠʿʘ ʨʝʘʣʥʠʭ 

ʫʛʦʚʦʨʘ ʟʘʜʨʞʘʥʘ ʠʟ ʠʩʪʦʨʠʿʩʢʠʭ ʨʘʟʣʦʛʘ, ʘʣʠ ʜʘ ʩʝ ʥʠʩʫ ʫ ʤʝʹʫʚʨʝʤʝʥʫ ʜʦʛʦʜʠʣʝ ʪʦʣʠʢʦ 

ʟʥʘʯʘʿʥʝ ʧʨʦʤʝʥʝ ʢʦʿʝ ʙʠ ʦʧʨʘʚʜʘʣʝ ʧʨʠʤʝʥʫ ʦʚʦʛ ʧʨʘʚʠʣʘ.127 Oʜ ʥʘʚʝʜʝʥʠʭ ʤʦʛʫ˂ʥʦʩʪʠ 

ɽʨʪʣ ʥʘʿʤʘˁʝ ʣʦʰʦʤ ʩʤʘʪʨʘ ʦʧʮʠʿʫ ʧʨʝʤʘ ʢʦʿʦʿ ʩʝ ʩʧʦʨʘʟʫʤ ʧʨʝ ʧʨʝʜʘʿʝ ʩʪʚʘʨʠ ʩʤʘʪʨʘ 

ʧʨʝʜʫʛʦʚʦʨʦʤ. ʆʥ ʠʩʪʠʯʝ ʜʘ ʬʦʨʤʘ ʨʝʘʣʥʠʭ ʫʛʦʚʦʨʘ ʿʝʩʪʝ ʥʝʧʨʘʢʪʠʯʥʘ, ʘʣʠ ʥʝ ʫ ʪʦʣʠʢʦʿ 

ʤʝʨʠ ʥʝʫʧʦʪʨʝʙˀʠʚʘ ʜʘ ʙʠ ʩʝ ʤʦʨʘʣʦ ʦʜʩʪʫʧʠʪʠ ʦʜ ʿʘʩʥʦʛ ʪʝʢʩʪʘ ʠ ʩʤʠʩʣʘ ʟʘʢʦʥʘ.  

3.3.3.3. ʈʝʘʣʥʘ ʬʦʨʤʘ ʫ ʅʝʤʘʯʢʦʿ 

ʋ ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ ʤʝʹʫ ʚʨʩʪʘʤʘ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʥʝ ʛʦʚʦʨʠ ʩʝ ʦ ʨʝʘʣʥʦʿ ʬʦʨʤʠ, ʚʝ˂ 

ʩʘʤʦ ʦ ʨʝʘʣʥʠʤ ʫʛʦʚʦʨʠʤʘ ʢʘʦ ʿʝʜʥʦʿ ʦʜ ʚʨʩʪʘ ʫʛʦʚʦʨʘ ʫ ʦʢʚʠʨʫ ʧʦʜʝʣʝ ʥʘ ʢʦʥʩʝʥʟʫʘʣʥʝ 

ʠ ʨʝʘʣʥʝ ʫʛʦʚʦʨʝ. ʂʦʥʩʝʥʟʫʘʣʥʠʤʘ ʩʝ ʩʤʘʪʨʘʿʫ ʩʚʠ ʫʛʦʚʦʨʠ ʟʘ ʯʠʿʠ ʥʘʩʪʘʥʘʢ ʿʝ ʜʦʚʦˀʥʘ 

ʩʘʛʣʘʩʥʦʩʪ ʚʦˀʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ, ʙʝʟ ʦʙʟʠʨʘ ʥʘ ʪʦ ʫ ʢʦʿʦʿ ʬʦʨʤʠ ʩʫ ʠʟʿʘʚʝ ʚʦˀʘ 

ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʠʟʨʘʞʝʥʝ. ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʟʘ ʥʘʩʪʘʥʘʢ ʨʝʘʣʥʦʛ ʫʛʦʚʦʨʘ ʥʠʿʝ ʜʦʚʦˀʥʘ 

ʩʘʛʣʘʩʥʦʩʪ ʚʦˀʘ, ʚʝ˂ ʦʥʘ ʤʦʨʘ ʙʠʪʠ ʧʨʘ˂ʝʥʘ ʧʨʝʜʘʿʦʤ ʩʪʚʘʨʠ.  

ʅʝʤʘʯʢʠ ʘʫʪʦʨʠ ʩʫ ʢʦʥʮʝʧʪ ʨʝʘʣʥʠʭ ʫʛʦʚʦʨʘ ʠ ˁʠʭʦʚʫ ʧʨʠʣʘʛʦʹʝʥʦʩʪ ʪʘʜʘʰˁʝʤ 

ʩʘʚʨʝʤʝʥʦʤ ʧʨʘʚʫ ʧʦʯʝʣʠ ʜʘ ʧʨʝʠʩʧʠʪʫʿʫ ʚʝ˂ ʧʦʯʝʪʢʦʤ 20. ʚʝʢʘ. ʄʝʹʫ ʧʨʚʠʤʘ ʪʦ ʯʠʥʠ 

ʐʣʦʩʤʘʥ.128 ʆʥ ʫ ʩʚʦʤ ʨʘʜʫ ʠʩʪʠʯʝ ʜʘ ʩʝ ʜʘ ʩʝ ʢʘʦ ʢʨʠʪʝʨʠʿʫʤ ʟʘ ʦʜʨʝʹʠʚʘˁʝ ʨʝʘʣʥʠʭ 

 
122 Gunter Ertl ʫ Attila Fenveyes, Ferdinand Kerschner, Andreas Vonkilch, 3. Auflage des von Dr. Heinrich Klang 

begründeten Kommentars zum Allgemeinen Bürgerlichen Gesetzbuch (Klang Kommentar), Wien 2013, § 957, 

Rn. 1. 
123 Ibid, Rn. 3. 
124 Ibid. 
125 Ibid.  
126 Ibid, ʩʘ ʜʘˀʠʤ ʥʘʚʦʹʝˁʝʤ. 
127 Ibid. 
128 Siegmund SchloÇmann, Ă¦ber den Vorvertrag und die rechtliche Natur der sogenannten Realkontrakteñ, 

Jherings Jahrbücher für die Dogmatik des bürgerlichen Rechts, Bd. 45 (1903), 1-96. 
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ʫʛʦʚʦʨʘ ʥʝ ʤʦʞʝ ʥʘʚʝʩʪʠ ʧʨʝʣʘʟʘʢ ʩʪʚʘʨʠ ʩʘ ʿʝʜʥʦʛ ʩʘʫʛʦʚʘʨʘʯʘ ʥʘ ʜʨʫʛʦʛ ʢʘʦ ˁʠʤʘ 

ʟʘʿʝʜʥʠʯʢʘ ʬʦʨʤʘ ʿʝʨ ʦʥ ʢʦʜ ʨʘʟʣʠʯʠʪʠʭ ʫʛʦʚʦʨʘ ʢʦʿʠ ʩʝ ʩʤʘʪʨʘʿʫ ʨʝʘʣʥʠʤ ʠʤʘ ʚʨʣʦ 

ʨʘʟʣʠʯʠʪʦ ʜʝʿʩʪʚʦ. ʊʘʢʦ ʢʦʜ ʟʘʿʤʘ ʧʨʝʜʘʿʦʤ ʩʪʚʘʨʠ ʥʘ ʜʫʞʥʠʢʘ ʧʨʝʣʘʟʠ ʩʚʦʿʠʥʘ, ʢʦʜ 

ʟʘʣʦʛʝ ʜʨʞʘʚʠʥʘ, ʘ ʢʦʜ ʦʩʪʘʚʝ ʠ ʧʦʩʣʫʛʝ ʧʨʠʿʝʤʥʠʢ ʧʦʩʪʘʿʝ ʜʝʪʝʥʪʦʨ. ʀʟ ʪʦʛʘ ʧʨʦʠʟʣʘʟʠ 

ʜʘ ʧʨʝʜʘʿʘ ʥʝʤʘ ʩʘʤʦ ʟʘ ʮʠˀ ʜʘ ʩʝ ʚʝ˂ ʬʦʨʤʠʨʘʥʘ ʚʦˀʘ ʿʘʩʥʠʿʝ ʠ ʧʨʝʮʠʟʥʠʿʝ ʠʟʨʘʟʠ, ʚʝ˂ 

ʿʝ ʧʦʚʝʟʘʥʘ ʩʘ ʝʢʦʥʦʤʩʢʠʤ ʮʠˀʝʤ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʠ ʥʝʦʧʭʦʜʥʘ ʿʝ ʟʘ ˁʝʛʦʚʦ ʠʩʧʫˁʝˁʝ.129 

ʂʘʦ ʢʘʨʘʢʪʝʨʠʩʪʠʯʥʦ ʦʙʝʣʝʞʿʝ ʨʝʘʣʥʠʭ ʫʛʦʚʦʨʘ, ʧʨʝʤʘ ʦʚʦʤ ʘʫʪʦʨʫ ʥʝ ʤʦʞʝ ʩʝ ʥʘʚʝʩʪʠ 

ʥʠ ʧʨʠʨʦʜʥʘ ʦʙʣʠʛʘʮʠʿʘ ʢʦʿʘ ʥʘ ʦʩʥʦʚʫ ˁʠʭ ʥʘʩʪʘʿʝ ï ʦʙʘʚʝʟʘ ʚʨʘ˂ʘˁʘ ʧʨʠʤˀʝʥʝ ʩʪʚʘʨʠ. 

ʆʚʘ ʦʙʘʚʝʟʘ ʥʝ ʦʜʨʘʞʘʚʘ ʝʢʦʥʦʤʩʢʠ ʢʘʨʘʢʪʝʨ ʦʚʠʭ ʫʛʦʚʦʨʘ ʿʝʨ ʩʝ ʦʥʠ ʥʝ ʟʘʢˀʫʯʫʿʫ ʩʘ 

ʮʠˀʝʤ ʚʨʘ˂ʘˁʘ ʦʥʦʛʘ ʰʪʦ ʿʝ ʧʨʠʤˀʝʥʦ. ʊʘʢʦ ʿʝ ʥʧʨ. ʮʠˀ ʟʘʿʤʘ ʦʤʦʛʫ˂ʘʚʘˁʝ ʢʦʨʠʰ˂ʝˁʘ 

ʪʫʹʝʛ ʢʘʧʠʪʘʣʘ ʫ ʦʜʨʝʹʝʥʦʤ ʚʨʝʤʝʥʩʢʦʤ ʧʝʨʠʦʜʫ, ʘ ʧʦʩʣʫʛʝ ʫʧʦʪʨʝʙʘ ʦʜʨʝʹʝʥʝ ʩʪʚʘʨʠ. 

ʆʚʠ ʨʘʟʣʠʯʠʪʠ ʮʠˀʝʚʠ ʟʘʭʪʝʚʘʿʫ ʨʘʟʣʠʯʠʪ ʪʨʝʪʤʘʥ ʦʜʥʦʩʘ ʢʦʿʠ ʩʝ ʟʘʩʥʠʚʘʿʫ ʦʚʠʤ 

ʧʦʩʣʦʚʠʤʘ ʠ ʢʦʿʠ ʩʝ ʥʝ ʤʦʛʫ ʩʚʝʩʪʠ ʩʘʤʦ ʥʘ ʦʙʘʚʝʟʫ ʚʨʘ˂ʘˁʘ, ʚʝ˂ ʦʙʫʭʚʘʪʘʿʫ ʚʠʰʝ 

ʦʙʦʩʪʨʘʥʠʭ ʦʙʘʚʝʟʘ ʪʦʢʦʤ ʪʨʘʿʘˁʘ ʜʘʪʦʛ ʦʜʥʦʩʘ.130 ʆʩʠʤ ʪʦʛʘ, ʧʨʝʜʘʿʘ ʩʪʚʘʨʠ ʢʦʿʘ ʧʦʪʦʤ 

ʪʨʝʙʘ ʜʘ ʙʫʜʝ ʚʨʘ˂ʝʥʘ ʧʦʩʪʦʿʠ ʠ ʢʦʜ ʜʨʫʛʠʭ ʫʛʦʚʦʨʘ ʢʦʿʠ ʩʝ ʢʘʨʘʢʪʝʨʠʰʫ ʢʘʦ 

ʢʦʥʩʝʥʟʫʘʣʥʠ, ʧʦʧʫʪ ʟʘʢʫʧʘ.131 Ăɸʢʦ ʩʝ ʢʘʞʝ ʜʘ ʢʦʜ ʨʝʘʣʥʠʭ ʢʦʥʪʨʘʢʘʪʘ ʧʨʝʜʘʿʘ ʧʨʠʧʘʜʘ 

ʟʘʩʥʠʚʘˁʫ ʫʛʦʚʦʨʥʦʛ ʦʜʥʦʩʘ, ʜʦʢ ʿʝ ʢʦʜ ʢʦʥʩʝʥʟʫʘʣʥʠʭ ʢʦʥʪʨʘʢʘʪʘ ʧʦʤʝʥʫʪʝ ʚʨʩʪʝ 

ʦʙʘʚʝʟʘ ʚʨʘ˂ʘˁʘ ʟʘʩʥʦʚʘʥʘ ʚʝ˂ ʩʘʛʣʘʩʥʦʰ˂ʫ ʚʦˀʘ ʠ ʜʘ ʩʝ ʧʨʝʜʘʿʦʤ ʧʦʩʪʠʞʫ ʩʘʤʦ 

ʥʝʦʧʭʦʜʥʠ ʫʩʣʦʚʠ ʟʘ ʦʙʘʚʝʟʫ ʚʨʘ˂ʘˁʘ, ʫ ʪʦʤʝ ʣʝʞʠ, ʘʢʦ ʩʝ ʪʠʤʝ ʞʝʣʠ ʦʙʿʘʩʥʠʪʠ 

ʧʦʩʪʦʿʘˁʝ ʨʝʘʣʥʠʭ ʢʦʥʪʨʘʢʘʪʘ, ʥʠʰʪʘ ʜʨʫʛʦ ʜʦ petitio principii.ñ132 ʐʣʦʩʤʘʥ ʠʩʪʠʯʝ ʜʘ 

ʩʝ ʢʘʦ ʢʨʠʪʝʨʠʿʫʤ ʟʘ ʜʝʬʠʥʠʩʘˁʝ ʨʝʘʣʥʠʭ ʢʦʥʪʨʘʢʘʪʘ ʥʝ ʤʦʞʝ ʫʟʝʪʠ ʥʠ ʪʦ ʜʘ ʣʠ ʿʝ ʫʛʦʚʦʨ 

ʪʝʨʝʪʘʥ ʠʣʠ ʙʝʩʪʝʨʝʪʘʥ.133 ʅʘ ʢʨʘʿʫ, ʦʚʘʿ ʘʫʪʦʨ ʦʩʧʦʨʘʚʘ ʠ ʛʣʝʜʠʰʪʝ ʧʨʝʤʘ ʢʦʿʝʤ ʩʝ 

ʩʘʛʣʘʩʥʦʩʪ ʚʦˀʘ ʢʦʿʘ ʧʨʝʪʭʦʜʠ ʧʨʝʜʘʿʠ ʩʪʚʘʨʠ ʢʦʜ ʪʟʚ. ʨʝʘʣʥʠʭ ʫʛʦʚʦʨʘ ʩʤʘʪʨʘ 

ʧʨʝʜʫʛʦʚʦʨʦʤ ʿʝʨ ʩʝ ʦʥʦ ʟʘʩʥʠʚʘ ʥʘ ʥʝʧʨʘʚʠʣʥʦʤ ʩʭʚʘʪʘˁʫ ʧʨʠʨʦʜʝ ʦʚʠʭ ʫʛʦʚʦʨʘ.134 

 
129 Ibid, 43-44. ʋ ʩʘʚʨʝʤʝʥʦʿ ʜʦʤʘ˂ʦʿ ʜʦʢʪʨʠʥʠ ʜʝʪʝʥʪʦʨʦʤ ʩʝ ʩʤʘʪʨʘ ʣʠʮʝ Ăʢʦʿʝ ʧʦ ʦʩʥʦʚʫ ʨʘʜʥʦʛ ʠʣʠ 

ʩʣʠʯʥʦʛ ʦʜʥʦʩʘ ʠʣʠ ʫ ʜʦʤʘ˂ʠʥʩʪʚʫ ʚʨʰʠ ʬʘʢʪʠʯʢʫ ʚʣʘʩʪ ʥʘ ʩʪʚʘʨʠ ʟʘ ʜʨʫʛʦ ʣʠʮʝ ʠ ʜʫʞʥʦ ʿʝ ʜʘ ʧʦʩʪʫʧʘ ʧʦ 

ˁʝʛʦʚʠʤ ʫʧʫʪʩʪʚʠʤʘñ. ʆʙʨʝʥ ʉʪʘʥʢʦʚʠ˂, ʄʠʦʜʨʘʛ ʆʨʣʠ˂, ʉʪʚʘʨʥʦ ʧʨʘʚʦ, ɹʝʦʛʨʘʜ 1999, 34. ʋ ʪʦʤ ʩʤʠʩʣʫ 

ʙʠ ʩʝ ʟʘ ʧʦʩʣʫʛʫ ʤʦʛʣʦ ʨʝ˂ʠ ʜʘ ʧʨʝʜʘʿʦʤ ʩʪʚʘʨʠ ʧʦʩʣʫʛʦʧʨʠʤʘʮ ʧʦʩʪʘʿʝ ʜʨʞʘʣʘʮ, ʘ ʥʝ ʜʝʪʝʥʪʦʨ. ʊʦ 

ʦʜʛʦʚʘʨʘ ʦʙʿʝʢʪʠʚʥʦʿ ʢʦʥʮʝʧʮʠʿʠ ʜʨʞʘʚʠʥʝ ʢʦʿʘ ʧʨʠʭʚʘ˂ʝʥʘ ʠ ʫ ʥʘʰʝʤ ɿʆʉʇʆ ʧʨʝʤʘ ʢʦʿʝʤ ʩʝ ʜʨʞʘʦʮʝʤ 

ʩʤʘʪʨʘ ʩʚʘʢʦ ʣʠʮʝ ʢʦʿʝ ʥʝʧʦʩʨʝʜʥʦ ʚʨʰʠ ʬʘʢʪʠʯʢʫ ʚʣʘʩʪ ʥʘ ʩʪʚʘʨʠ (ʯʣ. 70, ʩʪ. 1). ʐʣʦʩʤʘʥʦʚʦ ʛʣʝʜʠʰʪʝ 

ʦʜʛʦʚʘʨʘ ʩʫʙʿʝʢʪʠʚʥʦʿ ʢʦʥʮʝʧʮʠʿʠ ʜʨʞʘʚʠʥʝ ʠʟ ʢʣʘʩʠʯʥʦʛ ʨʠʤʩʢʦʛ ʧʨʘʚʘ ʧʨʝʤʘ ʢʦʿʦʿ ʿʝ ʧʦʿʘʤ ʜʨʞʘʚʠʥʝ 

ʙʠʦ ʚʨʣʦ ʫʩʢʦ ʦʜʨʝʹʝʥ, ʘ ʧʦʿʘʤ ʜʝʪʝʥʮʠʿʝ ʚʝʦʤʘ ʰʠʨʦʢʦ. ʇʨʝʤʘ ˁʦʿ ʿʝ ʧʦʩʣʫʛʦʧʨʠʤʘʮ ʩʘʤʦ ʜʝʪʝʥʪʦʨ ʿʝʨ 

ʥʝʤʘ ʚʦˀʫ ʜʘ ʩʪʚʘʨ ʜʨʞʠ ʟʘ ʩʝʙʝ, ʦʜʥʦʩʥʦ ʜʘ ʩʝ ʧʨʝʤʘ ˁʦʿ ʧʦʥʘʰʘ ʢʘʦ ʚʣʘʩʥʠʢ (animus rem sibi habendi). 

ɺʠʜ. ɸ ʄʘʣʝʥʠʮʘ, 354-355. 
130 Ibid, 45-46. 
131 Ibid, 46. 
132 Ibid. 
133 Ibid, 47. 
134 Ibid, 90. 
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ʅʝʦʜʨʞʠʚʦʩʪ ʦʚʝ ʪʝʦʨʠʿʝ, ʧʨʝʤʘ ʦʚʦʤ ʘʫʪʦʨʫ, ʧʦʢʘʟʫʿʝ ʩʝ ʠ ʥʘ ʧʨʦʮʝʩʥʦʧʨʘʚʥʦʤ ʧʦˀʫ. 

ʋʢʦʣʠʢʦ ʩʘʛʣʘʩʥʦʩʪ ʚʦˀʘ ʟʘ ʟʘʢˀʫʯʝˁʝ ʥʧʨ. ʫʛʦʚʦʨʘ ʦ ʟʘʿʤʫ ʧʨʝʜʩʪʘʚˀʘ ʧʨʝʜʫʛʦʚʦʨ, 

ʪʫʞʙʝʥʠ ʟʘʭʪʝʚ ʩʪʨʘʥʝ ʢʦʿʦʿ ʿʝ ʦʚʦʤ ʩʘʛʣʘʩʥʦʰ˂ʫ ʦʙʝ˂ʘʥ ʟʘʿʘʤ ʤʦʨʘʦ ʙʠ ʜʘ ʙʫʜʝ ʫʩʤʝʨʝʥ 

ʥʘ ʪʦ ʜʘ ʩʫʜ ʦʙʘʚʝʞʝ ʪʫʞʝʥʦʛ ʜʘ ʟʘʢˀʫʯʠ ʫʛʦʚʦʨ ʦ ʟʘʿʤʫ ʩʘ ʪʫʞʠʦʮʝʤ, ʦʜʥʦʩʥʦ ʜʘ ʤʫ 

ʧʨʝʜʘ ʦʙʝ˂ʘʥʫ ʩʫʤʫ ʥʦʚʮʘ, ʢʘʦ ʠ ʜʘ ʜ© ʠʟʿʘʚʫ ʜʘ ʦʚʫ ʩʫʤʫ ʧʨʝʜʘʿʝ ʥʘ ʠʤʝ ʟʘʿʤʘ.135 ʆʚʘʢʚʘ 

ʠʟʿʘʚʘ ʙʠ ʙʠʣʘ ʩʫʚʠʰʥʘ ʿʝʨ ʿʝ ʫ ʪʟʚ. ʧʨʝʜʫʛʦʚʦʨʫ ʚʝ˂ ʧʦʩʪʠʛʥʫʪʘ ʩʘʛʣʘʩʥʦʩʪ ʦ ʪʦʤʝ ʜʘ 

ʥʦʚʘʮ ʧʨʝʣʘʟʠ ʥʘ ʪʫʞʠʦʮʘ ʢʦʿʠ ˁʠʤʝ ʤʦʞʝ ʩʣʦʙʦʜʥʦ ʜʘ ʨʘʩʧʦʣʘʞʝ, ʘ ʜʘ ʪʫʞʠʣʘʮ ʩʘ ʜʨʫʛʝ 

ʩʪʨʘʥʝ ʪʨʝʙʘ ʜʘ ʚʨʘʪʠ ʠʩʪʫ ʩʫʤʫ ʥʦʚʮʘ.136 ʆʥ ʟʘʢˀʫʯʫʿʝ ʜʘ ʩʝ ʦʚʠ ʫʛʦʚʦʨʠ ʦʜ ʦʩʪʘʣʠʭ 

ʢʦʥʩʝʥʟʫʘʣʥʠʭ ʫʛʦʚʦʨʘ ʩʣʠʯʥʦʛ ʢʘʨʘʢʪʝʨʘ, ʪʿ. ʦʥʠʭ ʢʦʿʠ ʪʘʢʦʹʝ ʦʙʫʭʚʘʪʘʿʫ ʦʙʘʚʝʟʫ 

ʧʨʝʜʘʿʝ ʩʪʚʘʨʠ ʧʦʧʫʪ ʥʧʨ. ʟʘʢʫʧʘ ʨʘʟʣʠʢʫʿʫ ʩʘʤʦ ʧʦ ʪʦʤʝ ʰʪʦ ʢʦʜ ʪʟʚ. ʨʝʘʣʥʠʭ ʠʟ ʧʨʦʩʪʝ 

ʩʘʛʣʘʩʥʦʩʪʠ ʥʝ ʥʘʩʪʘʿʝ ʫʪʫʞʠʚʠ ʟʘʭʪʝʚ ʟʘ ʠʩʧʫˁʝˁʝ ʠ ʧʨʝʜʘʿʫ, ʦʜʥʦʩʥʦ ʧʨʝʫʟʠʤʘˁʝ 

ʩʪʚʘʨʠ. ɿʘ ʪʘʜʘʰˁʝ ʥʝʤʘʯʢʦ ʧʨʘʚʦ ʦʥ ʠʩʪʠʯʝ ʜʘ ʠʟ ʧʨʦʩʪʦʛ ʦʙʝ˂ʘˁʘ ʢʦʜ ʙʝʩʪʝʨʝʪʥʦʛ 

ʟʘʿʤʘ, ʧʦʩʣʫʛʝ ʠʣʠ ʦʩʪʘʚʝ ʥʝ ʥʘʩʪʘʿʝ ʫʪʫʞʠʚʠ ʟʘʭʪʝʚ, ʘʣʠ ʘʢʦ ʙʠ ʩʝ ʨʘʜʠʣʦ ʦ ʪʝʨʝʪʥʦʤ 

ʫʛʦʚʦʨʫ ʦʥʜʘ ʟʘʭʪʝʚʫ ʟʘ ʧʨʝʜʘʿʫ, ʦʜʥʦʩʥʦ ʧʨʝʫʟʠʤʘˁʝ ʩʪʚʘʨʠ ʪʨʝʙʘ ʧʨʠʟʥʘʪʠ 

ʫʪʫʞʠʚʦʩʪ.137 

ɼʝʮʝʥʠʿʫ ʢʘʩʥʠʿʝ ʐʣʦʩʤʘʥʦʚʦʤ ʧʨʝʠʩʧʠʪʠʚʘˁʫ ʘʜʝʢʚʘʪʥʦʩʪʠ ʢʦʥʮʝʧʪʘ ʨʝʘʣʥʠʭ 

ʫʛʦʚʦʨʘ ʤʦʜʝʨʥʦʤ ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ ʪʦʛʘ ʚʨʝʤʝʥʘ ʧʨʠʜʨʫʞʠʦ ʩʝ ʠ ɹʦʝʤʝʨ.138 ʆʥ ʿʝ ʦʚʦ 

ʠʟʿʝʜʥʘʯʠʦ ʩʘ ʧʠʪʘˁʝʤ ʜʘ ʣʠ ʧʨʝʜʘʿʘ ʩʪʚʘʨʠ ʤʦʞʝ ʿʦʰ ʫʚʝʢ ʠʤʘʪʠ ʟʘ ʮʠˀ ʟʘʩʥʠʚʘˁʝ 

ʦʙʣʠʛʘʮʠʿʝ (causa obligandi) ʠʣʠ ʩʘʤʦ ʠʩʧʫˁʝˁʝ ʧʦʪʨʘʞʠʚʘˁʘ (causa solvendi).139 ʆʥ 

ʪʘʢʦʹʝ ʠʩʪʠʯʝ ʜʘ ʮʠˀ ʟʘʿʤʘ, ʧʦʩʣʫʛʝ ʠ ʦʩʪʘʚʝ ʢʦʿʠ ʩʝ ʪʨʘʜʠʮʠʦʥʘʣʥʦ ʩʤʘʪʨʘʿʫ ʨʝʘʣʥʠʤ 

ʢʦʥʪʨʘʢʪʠʤʘ ʥʠʿʝ ʟʘʩʥʠʚʘˁʝ ʦʙʘʚʝʟʝ ʥʘ ʚʨʘ˂ʘˁʝ ʩʪʚʘʨʠ, ʚʝ˂ ʫʧʦʪʨʝʙʘ ʪʫʹʝ ʩʪʚʘʨʠ, 

ʦʜʥʦʩʥʦ ʩʤʘˁʝˁʝ ʪʝʨʝʪʘ ʯʫʚʘˁʘ ʩʪʚʘʨʠ, ʪʝ ʜʘ ʿʝ ʦʙʘʚʝʟʘ ʚʨʘ˂ʘˁʘ ʩʘʤʦ ʧʨʘʪʝ˂ʘ ʧʦʿʘʚʘ 

ʛʣʘʚʥʦʛ ʜʝʿʩʪʚʘ ʦʚʠʭ ʫʛʦʚʦʨʘ.140 ʇʦʜʫʜʘʨʘˁʝ ʟʘʢˀʫʯʝˁʘ ʫʛʦʚʦʨʘ ʠ ʨʘʜˁʝ ʠʩʧʫˁʝˁʘ ʢʦʜ 

ʥʝʢʠʭ ʫʛʦʚʦʨʘ ʧʦʧʫʪ ʥʧʨ. ʦʙʝ˂ʘˁʘ ʧʦʢʣʦʥʘ ʿʝ ʩʣʫʯʘʿʥʦ ʠ ʯʠˁʝʥʠʯʥʦ, ʘ ʥʝ ʧʨʘʚʥʦ ʠ 

ʥʝʦʧʭʦʜʥʦ.141 ɹʦʝʤʝʨ ʩʝ ʫ ʩʚʦʤ ʨʘʜʫ ʧʦʟʠʚʘ ʠ ʥʘ ʐʣʦʩʤʘʥʦʚʦ ʤʠʰˀʝˁʝ ʜʘ ʿʝ 

ʢʦʥʩʪʨʫʢʮʠʿʘ ʧʨʝʤʘ ʢʦʿʦʿ ʩʝ ʩʘʛʣʘʩʥʦʩʪ ʚʦˀʘ ʢʦʿʘ ʧʨʝʪʭʦʜʠ ʧʨʝʜʘʿʠ ʩʪʚʘʨʠ ʩʤʘʪʨʘ 

ʧʨʝʜʫʛʦʚʦʨʦʤ ʧʨʘʢʪʠʯʥʦ ʥʝʫʧʦʪʨʝʙˀʠʚʘ.142 ʅʘ ʦʩʥʦʚʫ ʧʨʝʪʭʦʜʥʠʭ ʨʘʟʤʘʪʨʘˁʘ, ʦʥ 

ʟʘʢˀʫʯʫʿʝ ʜʘ ʩʫ ʟʘʿʘʤ, ʧʦʩʣʫʛʘ ʠ ʦʩʪʘʚʘ ʧʨʝʤʘ ʪʘʜʘ ʚʘʞʝ˂ʝʤ ʧʨʘʚʫ ʢʦʥʩʝʥʟʫʘʣʥʠ ʫʛʦʚʦʨʠ, 

 
135 Ibid, 84. 
136 Ibid, 84-85. 
137 Ibid, 90-91. 
138 Gustav Boehmer, ĂRealvertrªge im heutigen Rechteñ, Archiv für bürgerliches Recht, Bd. 38, 1913, 314-334. 
139 Ibid, 317-319. 
140 Ibid, 320-321. 
141 Ibid, 323. 
142 Ibid, 326. 
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ʪʝ ʠʩʪʠʯʝ ʜʘ ʦʜʨʝʹʝˁʝ ʜʘ ʣʠ ʿʝ ʥʝʢʠ ʫʛʦʚʦʨ ʨʝʘʣʥʠ ʠʣʠ ʢʦʥʩʝʥʩʫʘʣʥʠ ʠʤʘ ʧʨʘʢʪʠʯʥʝ 

ʧʦʩʣʝʜʠʮʝ, ʢʘʢʦ ʤʘʪʝʨʠʿʘʣʥʦʛ, ʪʘʢʦ ʠ ʧʨʦʮʝʩʥʦʛ ʢʘʨʘʢʪʝʨʘ. ʋ ʜʦʤʝʥʫ ʤʘʪʝʨʠʿʘʣʥʦʛ ʧʨʘʚʘ 

ʦʥʘ ʩʝ ʦʛʣʝʜʘ ʫ ʤʦʛʫ˂ʥʦʩʪʠ ʫʩʪʫʧʘˁʘ ʥʦʚʯʘʥʦʛ ʧʦʪʨʘʞʠʚʘˁʘ ʢʦʿʝ ʧʨʦʠʟʣʘʟʠ ʠʟ ʦʙʝ˂ʘˁʘ 

ʟʘʿʤʘ. ɸʢʦ ʩʝ ʦʩʪʘʥʝ ʧʨʠ ʧʦʠʤʘˁʫ ʥʘʚʝʜʝʥʠʭ ʫʛʦʚʦʨʘ ʢʘʦ ʨʝʘʣʥʠʭ, ʫʩʪʫʧʘˁʝ ʠʣʠ 

ʟʘʣʘʛʘˁʝ ʦʚʦʛ ʧʦʪʨʘʞʠʚʘˁʘ ʿʝ ʥʝʤʦʛʫ˂ʝ. ɸʢʦ ʩʝ ʧʘʢ ʫʟʤʝ ʜʘ ʩʝ ʨʘʜʠ ʦ ʢʦʥʩʝʥʟʫʘʣʥʦʤ 

ʫʛʦʚʦʨʫ ʦʥʜʘ ʩʝ ʤʦʛʫ˂ʥʦʩʪ ʫʩʪʫʧʘˁʘ ʧʦʪʨʘʞʠʚʘˁʘ ʧʦʜʨʘʟʫʤʝʚʘ ʿʝʨ ʩʝ ʫ ʪʦʤ ʩʣʫʯʘʿʫ ʨʘʜʠ 

ʦ ʫʦʙʠʯʘʿʝʥʦʤ ʥʦʚʯʘʥʦʤ ʧʦʪʨʘʞʠʚʘˁʫ.143 ʋ ʧʦʛʣʝʜʫ ʧʨʦʮʝʩʥʦʧʨʘʚʥʠʭ ʧʦʩʣʝʜʠʮʘ ʦʥ ʩʝ 

ʧʦʟʠʚʘ ʥʘ ʜʝʦ ʐʣʦʩʤʘʥʦʚʦʛ ʨʘʜʘ ʦ ʟʘʭʪʝʚʠʤʘ ʢʦʿʝ ʙʠ ʪʫʞʙʘ ʤʦʨʘʣʘ ʜʘ ʩʘʜʨʞʠ ʫʢʦʣʠʢʦ 

ʙʠ ʩʝ ʧʨʠʭʚʘʪʠʣʘ ʪʝʦʨʠʿʘ ʦ ʧʨʝʜʫʛʦʚʦʨʫ, ʪʝ ʠʩʪʠʯʝ ʜʘ ʙʠ ʠ ʧʨʠʥʫʜʥʦ ʠʟʚʨʰʝˁʝ ʙʠʣʦ 

ʫʩʧʦʩʪʘʚˀʝʥʦ ʥʘ ʥʘʯʠʥ ʢʦʿʠ ʥʝ ʦʜʛʦʚʘʨʘ ʫʛʦʚʦʨʥʠʤ ʩʪʨʘʥʘʤʘ. ʆʚʦ ʟʙʦʛ ʪʦʛʘ ʰʪʦ ʙʠ ʧʨʚʦ 

ʪʝʢ ʧʨʘʚʥʦʩʥʘʞʥʦʰ˂ʫ ʧʨʝʩʫʜʝ ʟʘʭʪʝʚʘʥʘ ʠʟʿʘʚʘ ʪʫʞʝʥʦʛ ʙʠʣʘ ʟʘʤʝˁʝʥʘ ʠ ʪʝʢ ʪʘʜʘ ʙʠ 

ʠʩʧʣʘʪʘ ʩʚʦʪʝ ʥʦʚʮʘ, ʧʨʝʜʘʿʘ ʩʪʚʘʨʠ ʠʣʠ ʧʨʝʫʟʠʤʘˁʝ ʩʪʚʘʨʠ ʢʦʜ ʦʩʪʘʚʝ ʤʦʛʣʠ ʙʠʪʠ 

ʧʨʠʥʫʜʥʦ ʠʟʚʨʰʝʥʠ.144 

ʀ ʧʦʨʝʜ ʪʦʛʘ ʰʪʦ ʿʝ ʫ ʥʝʤʘʯʢʦʿ ʪʝʦʨʠʿʠ ʦ ʥʝʘʜʝʢʚʘʪʥʦʩʪʠ ʢʦʥʮʝʧʪʘ ʨʝʘʣʥʠʭ ʫʛʦʚʦʨʘ 

ʙʠʣʦ ʨʝʯʠ ʿʦʰ ʥʘ ʧʦʯʝʪʢʫ 20. ʚʝʢʘ, ʦʜʛʦʚʘʨʘʿʫ˂ʘ ʠʟʤʝʥʘ ʫ ʟʘʢʦʥʦʜʘʚʩʪʚʫ ʟʘ ʫʛʦʚʦʨ ʦ ʟʘʿʤʫ 

ʥʘʩʪʫʧʠʣʘ ʿʝ ʤʥʦʛʦ ʢʘʩʥʠʿʝ, 2001. ʛʦʜʠʥʝ, ʜʦʢ ʩʫ ʦʜʨʝʜʙʝ ʢʦʿʠʤ ʩʝ ʨʝʛʫʣʠʰʫ ʧʦʩʣʫʛʘ ʠ 

ʦʩʪʘʚʘ ʦʩʪʘʣʝ ʥʝʧʨʦʤʝˁʝʥʝ. ʋ ʩʘʚʨʝʤʝʥʦʿ ʥʝʤʘʯʢʦʿ ʪʝʦʨʠʿʠ ʩʝ ʦ ʨʝʘʣʥʠʤ ʫʛʦʚʦʨʠʤʘ ʚʨʣʦ 

ʤʘʣʦ ʛʦʚʦʨʠ ʠ ʪʦ ʧʦ ʧʨʘʚʠʣʫ ʫ ʜʝʣʠʤʘ ʫ ʢʦʿʠʤ ʩʝ ʦʙʨʘʹʫʿʫ ʟʘʿʘʤ, ʧʦʩʣʫʛʘ ʠʣʠ ʦʩʪʘʚʘ. ʆʚʠ 

ʦʩʚʨʪʠ ʥʝʤʘʯʢʠʭ ʘʫʪʦʨʘ ʥʘ ʢʦʥʮʝʧʪ ʨʝʘʣʥʠʭ ʫʛʦʚʦʨʘ ʦʩʪʘʿʫ ʥʘ ʥʠʚʦʫ ʢʦʥʩʪʘʪʘʮʠʿʝ ʜʘ ʩʫ 

ʥʘʚʝʜʝʥʠ ʫʛʦʚʦʨʠ ʠʟʚʦʨʥʦ, ʧʦʜ ʫʪʠʮʘʿʝʤ ʨʠʤʩʢʦʛ ʧʨʘʚʘ, ʩʤʘʪʨʘʥʠ ʨʝʘʣʥʠʤ ʢʦʥʪʨʘʢʪʠʤʘ, 

ʘʣʠ ʜʘ ʩʝ, ʧʨʝʤʘ ʩʘʚʨʝʤʝʥʦʤ ʚʣʘʜʘʿʫ˂ʝʤ ʩʭʚʘʪʘˁʫ, ʨʘʜʠ ʦ ʢʦʥʩʝʥʩʫʘʣʥʠʤ ʫʛʦʚʦʨʠʤʘ.  

3.3.3.4. ʈʝʘʣʥʘ ʬʦʨʤʘ ʫ ʜʦʤʘ˂ʝʤ ʧʨʘʚʫ 

ʊʝʦʨʠʿʫ ʦ ʜʚʝ ʝʪʘʧʝ ʧʨʠʣʠʢʦʤ ʟʘʢˀʫʯʝˁʘ ʨʝʘʣʥʠʭ ʫʛʦʚʦʨʘ ʫ ʥʘʩʪʦʿʘˁʫ ʜʘ ʠʭ 

ʦʙʿʘʩʥʝ ʦʚʫ ʚʨʩʪʫ ʫʛʦʚʦʨʘ ʢʦʨʠʩʪʝ ʠ ʧʦʿʝʜʠʥʠ ʜʦʤʘ˂ʠ ʘʫʪʦʨʠ. ʊʘʢʦ ʠ ʦʥʠ ʥʘʚʦʜʝ ʜʘ 

ʧʦʩʪʠʟʘˁʝ ʩʘʛʣʘʩʥʦʩʪʠ ʚʦˀʘ ʟʘʧʨʘʚʦ ʧʨʝʜʩʪʘʚˀʘ ʧʨʝʜʫʛʦʚʦʨ ʢʦʿʠʤ ʩʝ ʩʪʨʘʥʝ ʦʙʘʚʝʟʫʿʫ 

ʥʘ ʟʘʢˀʫʯʝˁʝ ʫʛʦʚʦʨʘ ʧʨʝʜʘʿʦʤ ʩʪʚʘʨʠ. ɼʨʫʛʫ ʝʪʘʧʫ ʯʠʥʠ ʩʘʤʘ ʧʨʝʜʘʿʘ ʩʪʚʘʨʠ ʢʦʿʦʤ ʩʝ 

ʠʟʚʨʰʘʚʘ ʧʨʝʜʫʛʦʚʦʨ ʠ ʥʘʩʪʘʿʝ ʛʣʘʚʥʠ ʫʛʦʚʦʨ.145 ʄʝʹʫʪʠʤ, ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʨʘʥʠʿʝ 

ʥʘʚʝʜʝʥʝ ʐʣʦʩʤʘʥʦʚʝ ʠ ɹʦʝʤʝʨʦʚʝ ʘʨʛʫʤʝʥʪʝ, ʯʠʥʠ ʩʝ ʦʩʥʦʚʘʥʠʤ ˁʠʭʦʚ ʟʘʢˀʫʯʘʢ ʦ 

ʥʝʘʜʝʢʚʘʪʥʦʩʪʠ ʪʝʦʨʠʿʝ ʦ ʧʨʝʜʫʛʦʚʦʨʫ ʢʘʦ ʧʨʚʦʿ ʝʪʘʧʠ ʥʘʩʪʘʥʢʘ ʨʝʘʣʥʦʛ ʫʛʦʚʦʨʘ. 

 
143 Ibid, 329-331. 
144 Ibid, 332. 
145 ʉ. ɱʘʢʰʠ˂, 150; ʉ. ʇʝʨʦʚʠ˂, ʌʦʨʤʘʣʥʠ ʫʛʦʚʦʨʠ ʫ ʛʨʘʹʘʥʩʢʦʤ ʧʨʘʚʫ, 76; ɱ. ʉʘʣʤʘ, Ăʌʦʨʤʘ ʦʙʣʠʛʘʮʠʦʥʠʭ 

ʫʛʦʚʦʨʘñ, 218; ʆ. ʉʪʘʥʢʦʚʠ˂, ʋʚʦʜ ʫ ʛʨʘʹʘʥʩʢʦ ʧʨʘʚʦ, 170; ʆ. ɸʥʪʠ˂, 277. 
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ɼʦʥʦʰʝˁʝʤ ɿʆʆ ʥʘʰ ʟʘʢʦʥʦʜʘʚʘʮ ʿʝ ʟʘʿʘʤ146, ʦʩʪʘʚʫ147 ʠ ʟʘʣʦʛʫ148 ʨʝʛʫʣʠʩʘʦ ʢʘʦ 

ʥʝʬʦʨʤʘʣʥʝ ʫʛʦʚʦʨʝ, ʪʝ ʩʝ ʩʤʘʪʨʘ ʜʘ ʦʥʠ ʥʘʩʪʘʿʫ ʫ ʪʨʝʥʫʪʢʫ ʢʘʜʘ ʩʝ ʩʪʨʘʥʝ ʩʘʛʣʘʩʝ ʦ 

ʙʠʪʥʠʤ ʝʣʝʤʝʥʪʠʤʘ ʫʛʦʚʦʨʘ, ʙʝʟ ʦʙʟʠʨʘ ʥʘ ʧʨʝʜʘʿʫ ʩʪʚʘʨʠ. ʊʦ ʫʿʝʜʥʦ ʟʥʘʯʠ ʜʘ, ʫʤʝʩʪʦ 

ʜʚʘ ʿʝʜʥʦʩʪʨʘʥʦ ʦʙʘʚʝʟʫʿʫ˂ʘ, ʥʘʩʪʘʿʝ ʿʝʜʘʥ ʜʚʦʩʪʨʘʥʦ ʦʙʘʚʝʟʫʿʫ˂ʠ ʫʛʦʚʦʨ. ɱʝʜʠʥʘ 

ʩʧʝʮʠʬʠʯʥʦʩʪ ʦʚʠʭ ʫʛʦʚʦʨʘ ʫ ʦʜʥʦʩʫ ʥʘ ʜʨʫʛʝ ʢʦʥʩʝʥʟʫʘʣʥʝ ʫʛʦʚʦʨʝ ʦʛʣʝʜʘ ʩʝ ʫ ʪʦʤʝ 

ʰʪʦ ʦʙʘʚʝʟʝ ʦʙʝʿʫ ʩʪʨʘʥʘ ʥʝ ʥʘʩʪʘʿʫ ʠʩʪʦʚʨʝʤʝʥʦ, ʚʝ˂ ʩʫʢʮʝʩʠʚʥʦ. ʊʦ ʿʝʩʪ, ʜʘ ʙʠ ʥʘʩʪʘʣʘ 

ʦʙʘʚʝʟʘ ʟʘʿʤʦʧʨʠʤʮʘ ʜʘ ʚʨʘʪʠ ʩʪʚʘʨ ʧʦʪʨʝʙʥʦ ʿʝ ʜʘ ʧʨʝʪʭʦʜʥʦ ʟʘʿʤʦʜʘʚʘʮ ʠʩʧʫʥʠ ʩʚʦʿʫ 

ʦʙʘʚʝʟʫ ʢʦʿʘ ʩʝ ʩʘʩʪʦʿʠ ʫ ʧʨʝʜʘʿʠ ʫʛʦʚʦʨʝʥʝ ʩʪʚʘʨʠ ʟʘʿʤʦʧʨʠʤʮʫ. ʆʚʘ ʧʨʦʤʝʥʘ ʥʘʠʰʣʘ ʿʝ 

ʥʘ ʦʜʦʙʨʘʚʘˁʝ ʫ ʜʦʤʘ˂ʦʿ ʪʝʦʨʠʿʠ, ʙʫʜʫ˂ʠ ʜʘ ʩʫ ʧʦʿʝʜʠʥʠ ʘʫʪʦʨʠ ʠ ʧʨʝ ʜʦʥʦʰʝˁʘ ɿʆʆ 

ʩʤʘʪʨʘʣʠ ʧʦʿʘʤ ʨʝʘʣʥʠʭ ʫʛʦʚʦʨʘ ʥʝʧʦʪʨʝʙʥʠʤ ʠ ʨʝʣʠʢʪʦʤ ʧʨʦʰʣʦʩʪʠ.149 ʀʧʘʢ, ʢʘʦ 

ʠʟʫʟʝʪʘʢ ʦʜ ʢʦʥʩʝʥʟʫʘʣʠʟʘʮʠʿʝ ʨʝʘʣʥʠʭ ʫʛʦʚʦʨʘ ʫ ɿʆʆ ʥʘʚʦʜʠ ʩʝ ʢʘʧʘʨʘ, ʰʪʦ ʥʠʿʝ 

ʥʝʩʧʦʨʥʦ.150 ʄʝʹʫʪʠʤ, ʧʨʠʤʝʨ ʨʝʘʣʥʠʭ ʫʛʦʚʦʨʘ ʫ ʜʦʤʘ˂ʝʤ ʧʨʘʚʫ ʩʚʘʢʘʢʦ ʧʨʝʜʩʪʘʚˀʘʿʫ 

ʫʛʦʚʦʨʠ ʦ ʧʦʢʣʦʥʫ ʠ ʧʦʩʣʫʟʠ ʙʫʜʫ˂ʠ ʜʘ ʥʠʩʫ ʨʝʛʫʣʠʩʘʥʠ ɿʆʆ, ʪʝ ʩʝ ʧʨʠʤʝˁʫʿʫ ʧʨʘʚʠʣʘ 

ʉɻɿ ʫ ʢʦʿʝʤ ʩʫ ʦʚʠ ʫʛʦʚʦʨʠ ʢʦʥʮʠʧʠʨʘʥʠ ʢʘʦ ʨʝʘʣʥʠ ʫʛʦʚʦʨʠ.151 

ʆ ʪʦʤʝ ʜʘ ʨʝʘʣʥʠ ʫʛʦʚʦʨʠ ʥʝ ʧʦʩʪʦʿʝ ʫ ʩʘʚʨʝʤʝʥʦʤ ʧʨʘʚʫ ʛʦʚʦʨʠ ʉʪʘʥʢʦʚʠ˂, ʘʣʠ 

ʠʭ ʜʝʬʠʥʠʰʝ ʥʘ ʜʨʫʛʘʯʠʿʠ ʥʘʯʠʥ. ʇʨʝʤʘ ʦʚʦʤ ʘʫʪʦʨʫ ʩʫ Ăʟʘʿʘʤ, ʧʦʩʣʫʛʘ, ʦʩʪʘʚʘ ʠ ʟʘʣʦʛʘ 

ʧʦ ʩʚʦʿʦʿ ʧʨʘʚʥʦʿ ʧʨʠʨʦʜʠ ʩʣʦʞʝʥʠ ʠ ʤʝʰʦʚʠʪʠ, ʥʝʧʨʘʚʠ ʜʚʦʩʪʨʘʥʦ ʦʙʘʚʝʟʫʿʫ˂ʠ 

ʢʦʥʩʝʥʩʫʘʣʥʦ-ʨʝʘʣʥʠ ʫʛʦʚʦʨʠñ. ʆʥ ʥʘʚʦʜʠ ʜʘ ʿʝ ʦʩʦʙʝʥʦʩʪ ʦʚʠʭ ʫʛʦʚʦʨʘ ʫ ʪʦʤʝ ʰʪʦ 

ʦʙʘʚʝʟʝ ʩʪʨʘʥʘ ʫʛʦʚʦʨʥʠʮʘ ʥʝ ʥʝʩʪʘʿʫ ʠʩʪʦʚʨʝʤʝʥʦ, ʪʝ ʰʪʦ ʩʝ ʿʝʜʥʠʤ, ʧʨʝʪʝʞʥʠʤ ʜʝʣʦʤ 

ʟʘʢˀʫʯʫʿʫ ʩʘʛʣʘʩʥʦʰ˂ʫ ʚʦˀʘ, ʘ ʜʨʫʛʠʤ, ʤʘˁʠʤ ʜʝʣʦʤ ʩʫ ʨʝʘʣʥʠ. ʇʨʝʤʘ ʉʪʘʥʢʦʚʠ˂ʫ, ʦʚʘ 

ʢʘʪʝʛʦʨʠʿʘ ʪʨʝʙʘ ʜʘ ʦʙʫʭʚʘʪʠ ʠ ʟʘʢʫʧ, ʧʨʝʚʦʟ, ʫʩʢʣʘʜʠʰʪʝˁʝ, ʘʣʠ ʥʝ ʠ ʧʦʢʣʦʥ ʙʫʜʫ˂ʠ ʜʘ 

ʠʟ ʨʝʘʣʥʦʛ ʯʠʥʘ ʧʨʝʜʘʿʝ ʦʥʦʛʘ ʰʪʦ ʿʝ ʧʦʢʣʦʥʦʜʘʚʘʮ ʦʙʝ˂ʘʦ ʥʝ ʥʘʩʪʘʿʝ ʦʙʘʚʝʟʘ ʥʘ ʧʦʚʨʘ˂ʘʿ 

 
146 ʏʣ. 557 ɿʆʆ. 
147 ʏʣ. 712 ɿʆʆ. 
148 ʏʣ. 966 ɿʆʆ. 
149 ʄʠʭʘʠʣʦ ʂʦʥʩʪʘʥʪʠʥʦʚʠ˂, ʆʙʣʠʛʘʮʠʦʥʦ ʧʨʘʚʦ, ɹʝʦʛʨʘʜ 1962, 22; ʉ. ʇʝʨʦʚʠ˂, ʌʦʨʤʘʣʥʠ ʫʛʦʚʦʨʠ ʫ 

ʛʨʘʹʘʥʩʢʦʤ ʧʨʘʚʫ, 76. 
150 ʇʨʝʤʘ ʯʣ. 79 ɿʆʆ, ʩʪ. 1 Ăʘʢʦ ʿʝ ʫ ʪʨʝʥʫʪʢʫ ʟʘʢˀʫʯʝˁʘ ʫʛʦʚʦʨʘ ʿʝʜʥʘ ʩʪʨʘʥʘ ʜʘʣʘ ʜʨʫʛʦʿ ʠʟʚʝʩʪʘʥ ʠʟʥʦʩ 

ʥʦʚʮʘ ʠʣʠ ʠʟʚʝʩʥʫ ʢʦʣʠʯʠʥʫ ʜʨʫʛʠʭ ʟʘʤʝʥˀʠʚʠʭ ʩʪʚʘʨʠ ʢʘʦ ʟʥʘʢ ʜʘ ʿʝ ʫʛʦʚʦʨ ʟʘʢˀʫʯʝʥ (ʢʘʧʘʨʘ), ʫʛʦʚʦʨ 

ʩʝ ʩʤʘʪʨʘ ʟʘʢˀʫʯʝʥʠʤ ʢʘʜ ʿʝ ʢʘʧʘʨʘ ʜʘʪʘ, ʘʢʦ ʥʠʿʝ ʰʪʦ ʜʨʫʛʦ ʫʛʦʚʦʨʝʥʦñ. ʆ ʢʘʧʘʨʠ ʢʘʦ ʨʝʘʣʥʦʤ ʫʛʦʚʦʨʫ 

ʛʦʚʦʨʝ ʊʝʰʠ˂ ʫ ʅʝʥʘʜ ʊʝʰʠ˂, Ăʆ ʟʥʘʯʘʿʫ ʬʦʨʤʝ ʟʘ ʧʨʦʤʝʪ ʥʝʧʦʢʨʝʪʥʦʩʪʠ  ï aʥʘʣʠʟʘ ʩʫʜʩʢʝ ʧʨʘʢʩʝ ʧʨʝ 

ʫʚʦʹʝˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʫ ʩʨʧʩʢʦ ʧʨʘʚoñ,  499; ɸʥʪʠ˂ ʫ ʆ. ɸʥʪʠ˂, ʆʙʣʠʛʘʮʠʦʥʦ ʧʨʘʚʦ, 350; 

ʈʘʜʦʚʘʥʦʚʠ˂ ʫ ɹ. ʇʘʿʪʠ˂, ʉ. ʈʘʜʦʚʘʥʦʚʠ˂, ɸ. ɼʫʜʘʰ, ʆʙʣʠʛʘʮʠʦʥʦ ʧʨʘʚʦ, 242. ʍʠʙʝʨ, ʤʝʹʫʪʠʤ, ʩʤʘʪʨʘ ʜʘ 

ʜʝʦ ʦʜʨʝʜʙʝ ʧʨʝʤʘ ʢʦʿʦʿ ˂ʝ ʜʘʚʘˁʝ ʥʦʚʮʘ ʠʣʠ ʩʪʚʘʨʠ ʟʥʘʯʠʪʠ ʢʘʧʘʨʫ, ʘʢʦ ʜʨʫʛʘʯʠʿʝ ʥʠʿʝ ʫʛʦʚʦʨʝʥʦ 

Ăʜʦʟʚʦˀʘʚʘ ʠ ʭʠʧʦʪʝʟʫ ʢʦʿʘ ʥʝʛʠʨʘ ʨʝʘʣʥʫ ʬʦʨʤʫ ʢʘʧʘʨʝ: ʤʦʛʣʘ ʙʠ ʩʝ ʩʭʚʘʪʠʪʠ ʠ ʢʘʦ ʢʦʥʩʝʥʟʫʘʣʘʥ ʫʛʦʚʦʨ, 

ʘ ʜʘ ʿʝ ʧʨʝʜʘʿʘ (ʧʦʪʝʩʪʘʪʠʚʥʠ) ʦʜʣʦʞʥʠ ʫʩʣʦʚñ. ʆʥ ʜʦʜʘʿʝ ʠ ʜʘ, ʠʘʢʦ ʩʝ ʫ ɿʆʆ ʛʦʚʦʨʠ ʦ ʧʨʝʜʘʿʠ ʢʘʧʘʨʝ ʫ 

ʪʨʝʥʫʪʢʫ ʟʘʢˀʫʯʝˁʘ ʛʣʘʚʥʦʛ ʫʛʦʚʦʨʘ, ʧʨʝʤʘ ʩʭʚʘʪʘˁʠʤʘ ʫ ʜʦʢʪʨʠʥʠ, ʦʥʘ ʤʦʞʝ ʫʩʣʝʜʠʪʠ ʠ ʢʘʩʥʠʿʝ. ɺʠʜ. 

ɼʨʘʛʦʨ ʍʠʙʝʨ, Ăʇʨʝʜʫʛʦʚʦʨ ʦʙʝʟʙʝʹʝʥ ʢʘʧʘʨʦʤ ʢʦʜ ʫʛʦʚʦʨʘ ʦ ʧʨʦʤʝʪʫ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ʫ ʧʨʘʚʫ ʉʨʙʠʿʝñ, 

ɸʥʘʣʠ ʇʨʘʚʥʦʛ ʬʘʢʫʣʪʝʪʘ ʫ ɹʝʦʛʨʘʜʫ, 3/2018, 75 ʩʘ ʜʘˀʠʤ ʫʧʫ˂ʠʚʘˁʝʤ. 
151 ɺʠʜ. ÄÄ 561-568 ʠ ÄÄ 582-592 ʉɻɿ. 
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ʧʨʠʤˀʝʥʦʛ. ʅʘ ʢʨʘʿʫ, ʦʥ ʟʘʢˀʫʯʫʿʝ ʜʘ ʨʝʘʣʥʠ ʫʛʦʚʦʨʠ ʫ ʩʘʚʨʝʤʝʥʦʤ ʧʨʘʚʫ ʥʝ ʧʦʩʪʦʿʝ, ʪʝ 

ʜʘ ʩʫ ʩʝ ʦʥʠ Ăʫʪʦʧʠʣʠ ʫ ʦʚʜʝ ʦʧʠʩʘʥʫ ʧʦʩʝʙʥʫ ʚʨʩʪʫ ʜʚʦʩʪʨʘʥʦ ʦʙʘʚʝʟʥʠʭ ʫʛʦʚʦʨʘñ.152 

ɹʝʟ ʦʙʟʠʨʘ ʥʘ ʨʘʟʣʠʯʠʪʘ ʧʦʠʤʘˁʘ ʨʝʘʣʥʠʭ ʫʛʦʚʦʨʘ, ʤʦʞʝ ʩʝ ʨʝ˂ʠ ʜʘ ʫ ʜʦʤʘ˂ʦʿ 

ʜʦʢʪʨʠʥʠ, ʧʦʧʫʪ ʥʝʤʘʯʢʝ ʠ ʘʫʩʪʨʠʿʩʢʝ, ʧʨʝʦʚʣʘʹʫʿʝ ʩʭʚʘʪʘˁʝ ʜʘ ʩʝ ʨʘʜʠ ʦ ʘʥʘʭʨʦʥʦʤ ʠ 

ʥʝʧʦʪʨʝʙʥʦʤ ʠʥʩʪʠʪʫʪʫ ʢʦʿʠ ʥʝ ʦʜʛʦʚʘʨʘ ʩʘʚʨʝʤʝʥʦʤ ʧʨʘʚʫ.153 

 

 

 

 

 

 

 

  

 
152 ʆʙʨʝʥ ʉʪʘʥʢʦʚʠ˂, Ăʈʝʘʣʥʠ ʫʛʦʚʦʨʠ ʫ ʉʨʧʩʢʦʤ ʛʨʘʹʘʥʩʢʦʤ ʟʘʢʦʥʠʢʫ, ˁʝʛʦʚʦʤ ʠʟʚʦʨʥʠʢʫ ʠ 

ʫʧʦʨʝʜʥʦʧʨʘʚʥʦñ, ʉʪʦ ʧʝʜʝʩʝʪ ʛʦʜʠʥʘ ʦʜ ʜʦʥʦʰʝˁʘ ʉʨʧʩʢʦʛ ʛʨʘʹʘʥʩʢʦʛ ʟʘʢʦʥʠʢʘ (1844-1994), ɿʙʦʨʥʠʢ 

ʨʘʜʦʚʘ ʩʘ ʥʘʫʯʥʦʛ ʩʢʫʧʘ ʦʜʨʞʘʥʦʛ 23. ʠ 24. ʤʘʿʘ 1994, ʄʠʦʜʨʘʛ ɱʦʚʠʯʠ˂ (ʫʨ.), ɹʝʦʛʨʘʜ 1996, 279-280. ʀʩʪʦ 

ʠ ʫ ʆ. ʉʪʘʥʢʦʚʠ˂, ʋʚʦʜ ʫ ʛʨʘʹʘʥʩʢʦ ʧʨʘʚʦ, 169-171. 
153 ʉ. ʇʝʨʦʚʠ˂, ʌʦʨʤʘʣʥʠ ʫʛʦʚʦʨʠ ʫ ʛʨʘʹʘʥʩʢʦʤ ʧʨʘʚʫ, 76. ʇʦʿʝʜʠʥʠ ʘʫʪʦʨʠ, ʠʩʪʠʥʘ, ʥʝ ʥʘʟʠʚʘʿʫ ʨʝʘʣʥʝ 

ʫʛʦʚʦʨʝ ʘʥʘʭʨʦʥʠʤ ʠ ʧʨʝʚʘʟʠʹʝʥʠʤ, ʘʣʠ ʥʘʚʦʜʝ ʜʘ ʩʝ ˁʠʭʦʚ ʙʨʦʿ ʩʤʘˁʫʿʝ ʫʩʣʝʜ ʨʘʟʚʦʿʘ ʧʨʘʚʘ. ɺʠʜ. 

ʉ.ɱʘʢʰʠ˂, 150; ɹ. ɺʠʟʥʝʨ, ʋʛʦʚʦʨʠ ʛʨʘʹʘʥʩʢʦʛ ʠ ʧʨʠʚʨʝʜʥʦʛ ʧʨʘʚʘ, 85. 
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III ʆ ɱɸɺʅʆʄ ɹɽʃɽɾʅʀʐʊɺʋ 

1. ʇʦʿʘʤ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʰʪʚʘ 

ɱʘʚʥʦ ʙʝʣʝʞʥʠʰʪʚʦ ʧʨʝʜʩʪʘʚˀʘ ʧʨʘʚʦʩʫʜʥʫ ʧʨʦʬʝʩʠʿʫ ʯʠʿʠʤ ʚʨʰʝˁʝʤ ʩʝ 

ʦʙʝʟʙʝʹʫʿʝ ʪʟʚ. ʧʨʝʚʝʥʪʠʚʥʘ ʧʨʘʚʥʘ ʟʘʰʪʠʪʘ. ʆʥʦ ʩʝ ʩʤʘʪʨʘ ʩʨʝʜʩʪʚʦʤ ʧʨʫʞʘˁʘ 

ʧʨʝʚʝʥʪʠʚʥʝ ʧʨʘʚʥʝ ʟʘʰʪʠʪʝ ʿʝʨ ʩʝ ʨʘʜʠ ʦ ʿʘʚʥʦ ʿ ʩʣʫʞʙʠ ʯʠʿʠʤ ʩʝ ʫʯʝʰ˂ʝʤ ʫ 

ʫʩʧʦʩʪʘʚˀʘˁʫ ʠ ʦʙʝʟʙʝʹʝˁʫ ʧʨʠʚʘʪʥʠʭ ʧʨʘʚʥʠʭ ʦʜʥʦʩʘ ʫʥʘʧʨʝʹʫʿʫ ʧʨʘʚʥʠ ʠʥʪʝʨʝʩʠ 

ʧʦʿʝʜʠʥʮʘ, ʧʨʝ ʩʚʝʛʘ ʩʧʨʝʯʘʚʘˁʝʤ ˁʠʭʦʚʝ ʙʫʜʫ˂ʝ ʧʦʚʨʝʜʝ, ʘʣʠ ʠ ʰʪʠʪʝ ʠʥʪʝʨʝʩʠ ʜʨʫʛʠʭ 

ʠ ʟʘʿʝʜʥʠʮʝ ʩʣʫʞʝ˂ʠ ʥʘ ʪʘʿ ʥʘʯʠʥ ʧʨʘʚʠʯʥʦʩʪʠ, ʧʨʘʚʥʦʿ ʩʠʛʫʨʥʦʩʪʠ ʠ ʧʨʘʚʥʦʤ ʤʠʨʫ.154  

ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ ʧʨʚʝʥʩʪʚʝʥʦ ʩʝ ʩʘʩʪʦʿʠ ʫ ʩʘʯʠˁʘʚʘˁʫ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʭ ʘʢʘʪʘ ʠ ʪʦ ʩʘʩʪʘʚˀʘˁʫ ʠ ʧʦʪʚʨʹʠʚʘˁʫ ʠʩʧʨʘʚʘ ʦ ʧʨʘʚʥʠʤ ʧʦʩʣʦʚʠʤʘ, 

ʦʚʝʨʘʚʘˁʫ ʧʦʪʧʠʩʘ ʠ ʧʨʝʧʠʩʘ, ʢʘʦ ʠ ʩʘʯʠˁʘʚʘˁʫ ʟʘʧʠʩʥʠʢʘ ʦ ʧʨʘʚʥʦʨʝʣʝʚʘʥʪʥʠʤ 

ʯʠˁʝʥʠʮʘʤʘ.155 ʂʘʦ ʣʠʮʘ ʦʜ ʿʘʚʥʦʛ ʧʦʚʝʨʝˁʘ, ʦʥʠ ʚʨʰʝˁʝʤ ʩʚʦʿʝ ʜʝʣʘʪʥʦʩʪʠ ʦʙʝʟʙʝʹʫʿʫ 

ʚʝ˂ʠ ʩʪʝʧʝʥ ʧʨʘʚʥʝ ʩʠʛʫʨʥʦʩʪʠ ʠ ʩʧʨʝʯʘʚʘʿʫ ʥʘʩʪʘʥʘʢ ʩʧʦʨʦʚʘ ʠ ʥʘ ʪʘʿ ʥʘʯʠʥ ʯʠʥʝ ʜʝʦ 

ʪʟʚ. ʧʨʝʚʝʥʪʠʚʥʦʛ ʧʨʘʚʦʩʫʹʘ.156 ʆʩʠʤ ʦʚʠʭ ʧʦʩʣʦʚʘ, ʿʘʚʥʠʤ ʙʝʣʝʞʥʠʮʠʤʘ ʥʘʿʯʝʰ˂ʝ ʩʝ, ʫ 

ʮʠˀʫ ʨʝʩʪʝʨʝ˂ʝˁʘ ʩʫʜʦʚʘ, ʧʦʚʝʨʘʚʘʿʫ ʠ ʜʨʫʛʠ ʧʦʩʣʦʚʠ ʢʦʿʠ ʠʟʣʘʟʝ ʠʟ ʦʢʚʠʨʘ ʧʨʝʚʝʥʪʠʚʥʝ 

ʧʨʘʚʥʝ ʟʘʰʪʠʪʝ, ʧʦʧʫʪ ʚoʹʝˁʘ ʦʜʨʝʹʝʥʠʭ ʚʘʥʧʘʨʥʠʯʥʠʭ ʧʦʩʪʫʧʘʢʘ.157 

2. ɺʨʩʪʝ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʰʪʚʘ 

ʋ ʫʧʦʨʝʜʥʦʤ ʧʨʘʚʫ ʩʨʝ˂ʝ ʩʝ ʚʠʰʝ ʚʨʩʪʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʰʪʚʘ. ʅʘʿʯʝʰ˂ʝ ʩʝ ʧʨʚʦ 

ʧʨʘʚʠ ʧʦʜʝʣʘ ʥʘ ʝʚʨʦʧʩʢʦʢʦʥʪʠʥʝʥʪʘʣʥʦ (civil law notary) ʠ ʘʥʛʣʦʩʘʢʩʦʥʩʢʦ (common law 

notary) ʿʘʚʥʦ ʙʝʣʝʞʥʠʰʪʚʦ, ʦʜʥʦʩʥʦ ʥʦʪʘʨʠʿʘʪ. ʋ ʦʢʚʠʨʫ ʩʚʘʢʝ ʦʜ ʦʚʠʭ ʤʦʞʝ ʩʝ 

ʥʘʧʨʘʚʠʪʠ ʨʘʟʣʠʢʘ ʠʟʤʝʹʫ ʜʚʝ ʠʣʠ ʚʠʰʝ ʧʦʜʚʨʩʪʘ.   

2.1. ɽʚʨʦʧʩʢʦʢʦʥʪʠʥʝʥʪʘʣʥʦ ʿʘʚʥʦ ʙʝʣʝʞʥʠʰʪʚʦ 

ʋ ʟʝʤˀʘʤʘ ʝʚʨʦʧʩʢʦʢʦʥʪʠʥʝʥʪʘʣʥʦʛ ʧʨʘʚʥʦʛ ʢʨʫʛʘ ʥʘʿʨʘʩʧʨʦʩʪʨʘˁʝʥʠʿʘ ʚʨʩʪʘ ʿʝ 

ʣʘʪʠʥʩʢʦ ʿʘʚʥʦ ʙʝʣʝʞʥʠʰʪʚʦ (ʥʦʪʘʨʠʿʘʪ).158 ʆʩʠʤ ʫ ʚʝ˂ʠʥʠ ʜʨʞʘʚʘ ɽʚʨʦʧʝ, ʦʚʘ ʚʨʩʪʘ 

 
154 Wolfgang Baumann, ĂDas Amt des Notars - Seine ºffentlichen und sozialen Funktionenò, Mitteilungen der 

Rheinischen Notarkammer (MittRhNotK), 1/1996, 3. 
155 ɼʝʿʘʥ ɫʫʨʹʝʚʠ˂, Ăʇʨʘʚʥʠ ʧʦʣʦʞʘʿ ʥʦʪʘʨʘ ʫ ʝʚʨʦʧʩʢʠʤ ʧʨʘʚʥʠʤ ʧʦʨʝʮʠʤʘ ʠ ʫ ʩʨʧʩʢʦʤ ʧʨʘʚʫñ, 

ʇʝʨʩʧʝʢʪʠʚʝ ʠʤʧʣʝʤʝʥʪʘʮʠʿʝ ɽʚʨʦʧʩʢʠʭ ʩʪʘʥʜʘʨʜʘ ʫ ʧʨʘʚʥʠ ʩʠʩʪʝʤ ʉʨʙʠʿʝ (ʧʨʠʨ. ʉʪʝʚʘʥ ʃʠʣʠ˂), ʢˁʠʛʘ 

I, 2011, 159 ʩʘ ʜʘˀʠʤ ʫʧʫ˂ʠʚʘˁʠʤʘ. 
156 ʄʠʭʘʿʣʦ ɼʠʢʘ, Ăɱʘʚʥʦ ʙʠˀʝʞʥʠʰʪʚʦ ʫ ʈʝʧʫʙʣʠʮʠ ʍʨʚʘʪʩʢʦʿ - ʩʪʘˁʝ  ʠ ʧʝʨʩʧʝʢʪʠʚʝñ, ɱʘʚʥʠ ʙʠˀʝʞʥʠʢ, 

46/2019, 43. 
157 Ibid. 
158 ʇʦʿʝʜʠʥʠ ʘʫʪʦʨʠ ʥʝ ʥʘʚʦʜʝ ʝʚʨʦʧʩʢʦʢʦʥʪʠʥʝʥʪʘʣʥʠ ʥʦʪʘʨʠʿʘʪ ʢʘʦ ʧʦʩʝʙʥʫ ʚʨʩʪʫ, ʚʝ˂ ʛʦʚʦʨʝ ʦ ʧʦʜʝʣʠ 

ʥʘ ʘʥʛʣʦʩʘʢʩʦʥʩʢʦ ʠ ʣʘʪʠʥʩʢʦ ʙʝʣʝʞʥʠʰʪʚʦ, ʧʨʠ ʯʝʤʫ ʫ ʦʢʚʠʨʫ ʣʘʪʠʥʩʢʦʛ ʙʝʣʝʞʥʠʰʪʚʘ ʨʘʟʤʘʪʨʘʿʫ ʜʨʫʛʝ 

ʚʨʩʪʝ ʥʦʪʘʨʠʿʘʪʘ ʧʨʠʩʫʪʥʝ ʫ ʝʚʨʦʧʩʢʠʤ ʜʨʞʘʚʘʤʘ ï ʜʨʞʘʚʥʦ ʙʝʣʝʞʥʠʰʪʚʦ, ʤʦʜʝʣ ʙʝʣʝʞʥʠʰʪʚʘ ʢʘʦ 

ʧʨʠʚʘʪʥʝ ʧʨʘʢʩʝ ʠ ʤʦʜʝʣ ʘʜʚʦʢʘʪ ʙʝʣʝʞʥʠʢ. ɺʠʜ. ʄʠʣʝʥʘ ʊʨʛʦʚʯʝʚʠ˂ ʇʨʦʢʠ˂, ʆʚʣʘʰ˂ʝˁʘ ʿʘʚʥʦʛ 

ʙʝʣʝʞʥʠʢʘ ʠ ʦʨʛʘʥʠʟʘʮʠʿʘ ʙʝʣʝʞʥʠʰʪʚʘ, ɹʝʦʛʨʘʜ 2012, 84-94. 
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ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʰʪʚʘ ʧʨʠʭʚʘ˂ʝʥʘ ʿʝ ʠ ʫ ʟʝʤˀʘʤʘ ʥʘ ʧʨʦʩʪʦʨʫ ɸʟʠʿʝ, ɸʬʨʠʢʝ ʠ ɱʫʞʥʝ 

ɸʤʝʨʠʢʝ. ɿʘ ʣʘʪʠʥʩʢʠ ʥʦʪʘʨʠʿʘʪ ʢʘʨʘʢʪʝʨʠʩʪʠʯʥʦ ʿʝ ʪʦ ʰʪʦ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʦʙʘʚˀʘ 

ʥʦʪʘʨʩʢʝ ʧʦʩʣʦʚʝ ʩʘʤʦʩʪʘʣʥʦ, ʪʿ. ʥʝ ʥʘʣʘʟʠ ʩʝ ʫ ʩʣʫʞʙʝʥʠʯʢʦʤ ʦʜʥʦʩʫ ʧʨʝʤʘ ʜʨʞʘʚʠ. 

ɳʠʤʘ ʜʨʞʘʚʘ ʥʝ ʠʩʧʣʘ˂ʫʿʝ ʧʣʘʪʫ, ʥʠʪʠ ʦʜʛʦʚʘʨʘ ʟʘ ʰʪʝʪʫ ʢʦʿʫ ʦʥʠ ʧʨʦʫʟʨʦʢʫʿʫ 

ʥʝʧʨʘʚʠʣʥʠʤ ʨʘʜʦʤ. ɱʘʚʥʠ ʙʝʣʝʞʥʠʢ ʩʚʦʿʫ ʧʨʦʬʝʩʠʿʫ ʦʙʘʚˀʘ ʩʘʤʦʩʪʘʣʥʦ ʠ ʥʝʟʘʚʠʩʥʦ ʠ 

ʫ ʪʦʤ ʩʤʠʩʣʫ ʿʘʚʥʦ ʙʝʣʝʞʥʠʰʪʚʦ ʥʘʣʠʢʫʿʝ ʪʟʚ. ʩʣʦʙʦʜʥʠʤ ʧʨʦʬʝʩʠʿʘʤʘ ʧʦʧʫʪ 

ʘʜʚʦʢʘʪʫʨʝ.159 ʄʝʹʫʪʠʤ, ʧʦʿʝʜʠʥʠ ʘʫʪʦʨʠ ʠʩʪʠʯʫ ʜʘ ʯʠˁʝʥʠʮʘ ʜʘ ʿʝ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ 

ʥʦʩʠʣʘʮ ʿʘʚʥʠʭ ʦʚʣʘʰ˂ʝˁʘ ʦʜʚʘʿʘ ʥʦʪʘʨʩʢʫ ʜʝʣʘʪʥʦʩʪ ʦʜ ʩʣʦʙʦʜʥʠʭ ʧʨʦʬʝʩʠʿʘ.160 ɿʙʦʛ 

ʪʦʛʘ ʩʝ ʫ ʪʝʦʨʠʿʠ ʢʘʞʝ ʠ ʜʘ ʩʝ ʦʥʘ ʥʘʣʘʟʠ ʠʟʤʝʹʫ ʜʨʞʘʚʥe ʩʣʫʞʙʝ ʠ ʩʣʦʙʦʜʥʝ 

ʧʨʦʬʝʩʠʿʝ.161  

ɺʨʰʝˁʝ ʥʦʪʘʨʩʢʠʭ ʧʦʩʣʦʚʘ ʧʨʝʜʩʪʘʚˀʘ ʿʝʜʠʥo ʠʣʠ ʧʨʠʤʘʨʥʦ ʟʘʥʠʤʘˁʝ ʿʘʚʥʦʛ 

ʙʝʣʝʞʥʠʢʘ ʢʦʜ ʦʚʝ ʚʨʩʪʝ ʥʦʪʘʨʠʿʘʪʘ. ʄʝʹʫʥʘʨʦʜʥʘ ʫʥʠʿʘ ʣʘʪʠʥʩʢʦʛ ʥʦʪʘʨʠʿʘʪʘ (UINL)162 

ʜʝʬʠʥʠʩʘʣʘ ʿʝ ʣʘʪʠʥʩʢʦʛ ʥʦʪʘʨʘ ʥʘ ʩʣʝʜʝ˂ʠ ʥʘʯʠʥ: Ăʃʘʪʠʥʩʢʠ ʥʦʪʘʨ ʿʝ ʧʨʘʚʥʠʢ ʧʦ 

ʟʘʥʠʤʘˁʫ, ʢʦʿʠ ʥʘ ʦʩʥʦʚʫ ʿʘʚʥʠʭ ʦʚʣʘʰ˂ʝˁʘ ʧʨʠʭʚʘʪʘ ʦʜ ʩʪʨʘʥʢʝ ʠʟʿʘʚʫ ʚʦˀʝ, ʜʘʿʝ ʿʦʿ 

ʧʦʪʨʝʙʥʫ ʧʠʩʤʝʥʫ ʧʨʘʚʥʫ ʬʦʨʤʫ ʠ ʦ ʪʦʤʝ ʠʟʜʘʿʝ ʦʜʛʦʚʘʨʘʿʫ˂ʝ ʠʩʧʨʘʚʝ ʢʦʿʝ ʠʤʘʿʫ 

ʢʘʨʘʢʪʝʨ ʿʘʚʥʝ ʠʩʧʨʘʚʝ. ʆʨʠʛʠʥʘʣʝ ʪʠʭ ʠʩʧʨʘʚʘ ʧʨʝʫʟʠʤʘ ʥʘ ʯʫʚʘˁʝ, ʘ ʠʟʜʘʿʝ ʦʚʝʨʝʥʝ 

ʧʨʝʧʠʩʝ. ʋ ˁʝʛʦʚʝ ʟʘʜʘʪʢʝ ʩʧʘʜʘ ʪʘʢʦʹʝ ʠ ʿʘʚʥʦ ʧʦʪʚʨʹʠʚʘˁʝ ʯʠˁʝʥʠʮʘ.ñ163 ʉʚʦʿʫ 

ʜʝʬʠʥʠʮʠʿʫ ʜʘo ʿʝ ʠ ʉʘʚʝʪ ʥʦʪʘʨʠʿʘʪʘ ɽʚʨʦʧʩʢʝ ʫʥʠʿʝ (CNUE)164 ʠ ʦʥʘ ʛʣʘʩʠ: Ăʅʦʪʘʨ ʿʝ 

ʥʦʩʠʣʘʮ ʿʘʚʥʝ ʩʣʫʞʙʝ ʠ ʪʠʤʝ ʚʨʰʠ ʿʘʚʥʘ ʦʚʣʘʰ˂ʝˁʘ ʢʦʿʘ ʩʫ ʜʝʨʠʚʠʨʘʥʘ ʠʟ ʥʘʜʣʝʞʥʦʩʪʠ 

ʜʨʞʘʚʝ. ʆʥ ʩʘʯʠˁʘʚʘ ʠʩʧʨʘʚʝ ʩʘ ʿʘʚʥʠʤ ʧʦʚʝʨʝˁʝʤ ʠ ʛʘʨʘʥʪʫʿʝ ʯʫʚʘˁʝ, ʦʙʝʟʙʝʹʫʿʝ 

ʜʦʢʘʟʥʫ ʩʥʘʛʫ ʠ ʠʟʚʨʰʥʦʩʪ ʦʚʠʭ ʠʩʧʨʘʚʘ. ɼʘ ʙʠ ʩʝ ʦʙʝʟʙʝʜʠʣʘ ʬʘʢʪʠʯʢʘ ʥʝʟʘʚʠʩʥʦʩʪ, 

ʥʦʪʘʨ ʚʨʰʠ ʩʚʦʿʫ ʬʫʥʢʮʠʿʫ ʫ ʚʠʜʫ ʩʣʦʙʦʜʥʝ ʧʨʦʬʝʩʠʿʝ ʢʦʿʘ ʦʙʫʭʚʘʪʘ ʩʚʝ ʘʢʪʠʚʥʦʩʪʠ ʠʟ 

 
159 ɼʨʘʛʦʨ ʍʠʙʝʨ, Ăʉʘ ʥʦʪʘʨʠʤʘ ʫ ɽʚʨʦʧʫñ, ʌʦʢʫʩ, ʿʫʣ 2021, 15-16. 
160 ɼʝʿʘʥ ɫʫʨʹʝʚʠ˂, Ăʇʨʘʚʥʠ ʧʦʣʦʞʘʿ ʥʦʪʘʨʘ ʫ ʝʚʨʦʧʩʢʠʤ ʧʨʘʚʥʠʤ ʧʦʨʝʮʠʤʘ ʠ ʫ ʩʨʧʩʢʦʤ ʧʨʘʚʫñ, 

ʇʝʨʩʧʝʢʪʠʚʝ ʠʤʧʣʝʤʝʥʪʘʮʠʿʝ ɽʚʨʦʧʩʢʠʭ ʩʪʘʥʜʘʨʜʘ ʫ ʧʨʘʚʥʠ ʩʠʩʪʝʤ ʉʨʙʠʿʝ (ʧʨʠʨ. ʉʪʝʚʘʥ ʃʠʣʠ˂), ʢˁʠʛʘ 

I, 2011, 161. ɸʣʝʢʩʘʥʜʘʨ ɱʘʢʰʠ˂, Ăʅʦʪʘʨʠʿʘʪ ʢʘʦ ʿʘʚʥʘ ʩʣʫʞʙʘñ, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʦ ʧʨʘʚʦ (ʧʨʠʨ. ɼʨʘʛʦʨ 

ʍʠʙʝʨ), ɹʝʦʛʨʘʜ 2006, 90-91. 
161 W. Baumann, 6. ʆʚʘʿ ʘʫʪʦʨ ʠʩʪʠʯʝ ʜʘ ʩʝ ʥʦʪʘʨʩʢʘ ʜʝʣʘʪʥʦʩʪ ʫ ʅʝʤʘʯʢʦʿ ʥʝ ʤʦʞʝ ʩʚʨʩʪʘʪʠ ʫ ʩʣʦʙʦʜʥʝ 

ʧʨʦʬʝʩʠʿʝ ʫʧʨʢʦʩ ʟʘʢʦʥʦʤ ʫʩʪʘʥʦʚˀʝʥʦʿ ʥʝʟʘʚʠʩʥʦʩʪʠ ʙʫʜʫ˂ʠ ʜʘ ʫ ʪʦʿ ʜʨʞʘʚʠ, ʧʦʨʝʜ ʩʣʫʞʙʝʥʠʢʘ ʥʝ 

ʧʦʩʪʦʿʠ ʥʠʿʝʜʥʦ ʜʨʫʛʦ ʟʘʥʠʤʘˁʝ ʢʦʿʝ ʿʝ ʪʘʢʦ ʩʚʝʦʙʫʭʚʘʪʥʦ ʨʝʛʫʣʠʩʘʥʦ ʟʘʢʦʥʩʢʦʠʤ ʦʜʨʝʜʙʘʤʘ ʢʘʦ 

ʥʦʪʘʨʩʢʦ. ʋ ʦʚʫ ʛʨʫʧʫ ʤʦʞʝ ʩʝ ʩʚʨʩʪʘʪʠ ʠ ʍʠʙʝʨʦʚʦ ʩʭʚʘʪʘˁʝ ʦ Ăʜʠʭʦʪʦʤʠʿʠ ʫ ʧʦʿʤʫ ʣʘʪʠʥʩʢʠʭ 

ʙʝʣʝʞʥʠʢʘñ ʫ ʢʦʿʝʤ ʫʢʘʟʫʿʝ ʥʘ ʜʚʘ ʘʩʧʝʢʪʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʰʪʚʘ ï ʜʘ ʿʝ, ʩ ʿʝʜʥʝ ʩʪʨʘʥʝ, ʫ ʧʠʪʘˁʫ ʩʣʦʙʦʜʥʘ 

ʧʨʦʬʝʩʠʿʘ, ʘ ʩʘ ʜʨʫʛʝ, ʿʘʚʥʘ ʩʣʫʞʙʘ. ɺʠʜ. ɼ. ʍʠʙʝʨ, Ăʉʘ ʥʦʪʘʨʠʤʘ ʫ ɽʚʨʦʧʫñ, 15-16. 
162 ʄʝʹʫʥʘʨʦʜʥʘ ʫʥʠʿʘ ʣʘʪʠʥʩʢʦʛ ʥʦʪʘʨʠʿʘʪʘ (The International Union of Notaries - UINL) ʦʩʥʦʚʘʥʘ ʿʝ 2. 

ʦʢʪʦʙʨʘ 1948. ʛʦʜʠʥʝ ʠ ʯʠʿʝ ʯʣʘʥʩʪʚʦ ʜʘʥʘʩ ʯʠʥʠ 89 ʥʦʪʘʨʩʢʠʭ ʦʨʛʘʥʠʟʘʮʠʿʘ ʰʠʨʦʤ ʩʚʝʪʘ ʤʝʹʫ ʢʦʿʠʤʘ ʿʝ 

ʠ ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʢʦʤʦʨʘ ʉʨʙʠʿʝ ʦʜ 2016. ʛʦʜʠʥʝ. ɺʠʜ. https://www.uinl.org/web/uinl/home. 
163 ʅʘʚʝʜʝʥʦ ʧʨʝʤʘ ɺʝʩʥʘ ʈʠʿʘʚʝʮ, ĂPrimerjalnopravni pregled razliļitih oblika notarijata v svetuò, Revija za 

pravno teorijo in prakso, 51/1996, 11. 
164 ʉʘʚʝʪ ʥʦʪʘʨʠʿʘʪʘ ɽʚʨʦʧʩʢʝ ʫʥʠʿʝ (The Council of the Notariats of the European Union - CNUE) ʦʩʥʦʚʘʥ ʿʝ 

1993. ʛʦʜʠʥʝ ʠ ʙʨʦʿʠ 22 ʜʨʞʘʚʝ ʯʣʘʥʠʮʝ ʠ 4 ʜʨʞʘʚʝ ʢʦʿʝ ʠʤʘʿʫ ʩʪʘʪʫʩ ʧʦʩʤʘʪʨʘʯʘ, ʤʝʹʫ ʢʦʿʠʤʘ ʿʝ ʠ 

ʈʝʧʫʙʣʠʢʘ ʉʨʙʠʿʘ. ɺʠʜ. http://www.notaries-of-europe.eu//index.php?pageID=190. 

https://www.uinl.org/web/uinl/home
http://www.notaries-of-europe.eu/index.php?pageID=190
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ʦʙʣʘʩʪʠ ʚʘʥʧʘʨʥʠʯʥʝ ʧʨʘʚʥʝ ʟʘʰʪʠʪʝ. ʂʘʦ ʥʝʧʨʠʩʪʨʘʩʥʠ ʩʪʘʨʘʪʝˀ ʠ ʣʠʯʥʠ ʩʘʚʝʪʥʠʢ 

ʩʪʨʘʥʘʢʘ ʢʦʿʝ ʪʨʘʛʘʿʫ ʟʘ ʧʨʘʚʦʤ ʦʥ ʩʘʯʠˁʘʚʘ ʿʘʚʥʝ ʠʩʧʨʘʚʝ ʠ ʛʘʨʘʥʪʫʿʝ ʣʠʮʫ ʢʦʿʝ ʚʨʰʠ 

ʩʚʦʿʝ ʧʨʘʚʦ ʧʨʘʚʥʫ ʩʠʛʫʨʥʦʩʪ ʢʦʿʫ ʪʨʘʞʠ. ʅʦʪʘʨ ʿʝ ʚʠʩʦʢʦʢʚʘʣʠʬʠʢʦʚʘʥʠ ʧʨʘʚʥʠʢ ʩʘ 

ʦʜʛʦʚʘʨʘʿʫ˂ʠʤ ʫʥʠʚʝʨʟʠʪʝʪʩʢʠʤ ʦʙʨʘʟʦʚʘˁʝʤ ʢʦʿʠ ʩʚʦʿʝ ʟʘʥʠʤʘˁʝ ʤʦʞʝ ʜʘ ʚʨʰʠ ʪʝʢ 

ʥʘʢʦʥ ʨʘʟʣʠʯʠʪʠʭ ʠʩʧʠʪʘ, ʧʝʨʠʦʜʘ ʦʙʫʢʝ ʠ ʠ ʧʦʩʪʫʧʘʢʘ ʠʟʙʦʨʘ (Ausleseverfahren) ʠ ʢʦʿʠ 

ʧʨʠʣʠʢʦʤ ʚʨʰʝˁʘ ʟʘʥʠʤʘˁʘ ʧʦʜʣʝʞʝ ʜʠʩʮʠʧʣʠʥʩʢʠʤ ʧʨʘʚʠʣʠʤʘ ʧʨʦʬʝʩʠʿʝ ʠ ʩʪʘʣʥʦʤ 

ʜʨʞʘʚʥʦʤ ʥʘʜʟʦʨʫñ.165  

ɼʦʢ ʫ ʚʝ˂ʠʥʠ ʟʝʤʘˀʘ ʢʦʿʝ ʧʨʠʧʘʜʘʿʫ ʢʨʫʛʫ ʣʘʪʠʥʩʢʦʛ ʥʦʪʘʨʠʿʘʪʘ ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʢʫ 

ʥʠʿʝ ʜʦʧʫʰʪʝʥʦ ʦʙʘʚˀʘˁʝ ʜʨʫʛʝ ʧʨʦʬʝʩʠʿʝ ʫʟ ʙʝʣʝʞʥʠʯʢʫ, ʫ ʧʦʿʝʜʠʥʠʤ ʟʝʤˀʘʤʘ ʦʥʠ 

ʙʝʣʝʞʥʠʯʢʫ ʜʝʣʘʪʥʦʩʪ ʤʦʛʫ ʦʙʘʚˀʘʪʠ ʠ ʫʟ ʥʝʢʫ ʜʨʫʛʫ ʧʦʧʫʪ ʥʧʨ. ʘʜʚʦʢʘʪʩʢʝ. ʊʘʢʦ ʥʧʨ. 

ʫ ʅʝʤʘʯʢʦʿ ʿʘʚʥʠ ʙʝʣʝʞʥʠʮʠ ʦʚʫ ʜʝʣʘʪʥʦʩʪ ʦʙʘʚˀʘʿʫ ʢʘʦ ʠʩʢˀʫʯʠʚʫ (Nurnotariat), ʘʣʠ ʫ 

ʧʦʿʝʜʠʥʠʤ ˁʝʥʠʤ ʜʨʞʘʚʘʤʘ ʧʦʩʪʦʿʠ ʠ ʪʟʚ. ʘʜʚʦʢʘʪʩʢʠ ʥʦʪʘʨʠʿʘʪ (Anwaltsnotariat).166  

ʆʥʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʫ ʜʝʣʘʪʥʦʩʪ ʦʙʘʚˀʘʿʫ ʢʘʦ ʩʧʦʨʝʜʥʫ, ʫʟ ʙʘʚˀʝˁʝ ʘʜʚʦʢʘʪʫʨʦʤ. 

ɸʜʚʦʢʘʪʩʢʠ ʥʦʪʘʨʠʿʘʪ ʥʠʿʝ ʿʝʜʥʘ ʿʝʜʠʥʩʪʚʝʥʘ ʧʨʦʬʝʩʠʿʘ ʢʦʿʘ ʦʙʫʭʚʘʪʘ ʠ ʥʦʪʘʨʠʿʘʪ ʠ 

ʘʜʚʦʢʘʪʫʨʫ, ʚʝ˂ ʩʝ ʨʘʜʠ ʦ ʜʚʝʤʘ ʦʜʚʦʿʝʥʠʤ ʧʨʦʬʝʩʠʿʘʤʘ ʢʦʿʝ ʩʝ ʚʨʰʝ ʠʩʪʦʚʨʝʤʝʥʦ ʠ ʥʘ 

ʢʦʿʝ ʩʝ ʧʨʠʤʝˁʫʿʫ ʨʘʟʣʠʯʠʪʘ ʧʨʘʚʠʣʘ.167 

ʋ ʟʝʤˀʘʤʘ ʫ ʢʦʿʠʤʘ ʧʦʩʪʦʿʠ ʣʘʪʠʥʩʢʠ ʩʠʩʪʝʤ ʥʦʪʘʨʠʿʘʪʘ ʟʘ ʦʙʘʚˀʘˁʝ ʬʫʥʢʮʠʿʝ 

ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʥʝʦʧʭʦʜʥʦ ʿʝ ʜʘ ʩʝ ʨʘʜʠ ʦ ʧʨʘʚʥʠʢʫ, ʚʠʩʦʢʦʢʚʘʣʠʬʠʢʦʚʘʥʦʤ 

ʧʨʦʬʝʩʠʦʥʘʣʮʫ ʢʦʿʠ ʫʞʠʚʘ ʿʘʚʥʦ ʧʦʚʝʨʝˁʝ ʧʨʠʣʠʢʦʤ ʚʨʰʝˁʘ ʦʚʣʘʰ˂ʝˁʘ ʢʦʿʘ ʩʫ ʤʫ 

ʧʦʚʝʨʝʥʘ. ʃʘʪʠʥʩʢʦʛ ʥʦʪʘʨʘ ʢʘʨʘʢʪʝʨʠʰʝ ʜʫʞʥʦʩʪ ʜʘ ʢʘʦ ʥʝʧʨʠʩʪʨʘʩʘʥ ʩʪʨʫʯˁʘʢ 

ʧʦʫʯʘʚʘ ʩʪʨʘʥʢʝ ʠ ʫʧʦʟʦʨʘʚʘ ʠʭ ʥʘ ʧʦʩʣʝʜʠʮʝ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʢʦʿʠ ʟʘʢˀʫʯʫʿʫ. ɱʘʚʥʦ 

ʧʦʚʝʨʝˁʝ ʦʛʣʝʜʘ ʩʝ ʫ ʧʦʩʝʙʥʦʿ ʜʦʢʘʟʥʦʿ ʩʥʘʟʠ ʠʩʧʨʘʚʘ ʢʦʿʝ ʩʘʩʪʘʚˀʘ, ʧʦʪʚʨʹʫʿʝ ʠʣʠ 

ʦʚʝʨʘʚʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ, ʦʜʥʦʩʥʦ ʫ ʧʨʝʪʧʦʩʪʘʚʮʠ ʠʩʪʠʥʠʪʦʩʪʠ ʦʥʦʛʘ ʰʪʦ ʿʝ ʫ ˁʦʿ 

ʩʘʜʨʞʘʥʦ.168 ʅʦʪʘʨʩʢʝ ʠʩʧʨʘʚʝ ʫ ʦʚʠʤ ʩʠʩʪʝʤʠʤʘ ʧʦʜ ʦʜʨʝʹʝʥʠʤ ʫʩʣʦʚʠʤʘ ʤʦʛʫ ʠʤʘʪʠ 

ʠ ʢʘʨʘʢʪʝʨ ʠʟʚʨʰʥʝ ʠʩʧʨʘʚʝ. 

ɿʘ ʨʘʟʣʠʢʫ ʦʜ ʣʘʪʠʥʩʢʦʛ ʥʦʪʘʨʠʿʘʪʘ ʢʦʿʠ ʧʦʜʨʘʟʫʤʝʚʘ ʩʣʦʙʦʜʥʦ ʠ ʥʝʟʘʚʠʩʥʦ 

ʚʨʰʝˁʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʜʝʣʘʪʥʦʩʪʠ, ʧʦʩʪʦʿʠ ʠ ʩʣʫʞʙʝʥʠʯʢʠ ʥʦʪʘʨʠʿʘʪ 

(Beamtennotariat, Amtsnotariat). ʆʚʘ ʚʨʩʪʘ ʥʦʪʘʨʠʿʘʪʘ ʧʦʩʪʦʿʘʣʘ ʿʝ ʜʦ 31. ʜʝʮʝʤʙʨʘ 2017. 

 
165 ʅʘʚʝʜʝʥʦ ʧʨʝʤʘ Wolfgang Baumann, ĂDas Amt des Notars ï Seine ºffentlichen und sozialen Funktionenñ, 

Mitteilungen der Rheinischen Notarkammer (MittRhNotK), 1-2/1996, 5. 
166 ʊʘʢʦ ʿʝ ʥʧʨ. ʫ ʐʣʝʟʚʠʛ-ʍʦʣʰʪʘʿʥʫ, ʍʝʩʝʥʫ, ɼʦˁʦʿ ʉʘʢʩʦʥʠʿʠ, ʉʝʚʝʨʥʦʿ ʈʘʿʥʠ-ɺʝʩʪʬʘʣʠʿʠ, ɹʝʨʣʠʥʫ ʠ 

ɹʨʝʤʝʥʫ. Ibid.  
167 Theodor Maunz, Günter Dürig, Grundgesetz Kommentar, München 2020,  Art. 138, Rn. 10-15. 
168 Pedro Malavet, ĂCounsel for the Situation: The Latin notary, A Historical and Comparative Modelò, Hastings 

International and Comparative Law Review, 3/1996, 440. 



 

46 

 

ʛʦʜʠʥʝ ʫ ʥʝʤʘʯʢʦʿ ʜʨʞʘʚʠ ɹʘʜʝʥ-ɺʠʨʪʝʤʙʝʨʛ169 ʜʦʢ ʫ ʦʜʨʝʹʝʥʠʤ ʢʘʥʪʦʥʠʤʘ ʐʚʘʿʮʘʨʩʢʝ 

ʧʦʩʪʦʿʠ ʠ ʜʘʥʘʩ.170 ʋ ʦʚʠʤ ʩʠʩʪʝʤʠʤʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʮʠ ʩʫ ʜʝʦ ʜʨʞʘʚʥʦʛ ʩʣʫʞʙʝʥʠʯʢʦʛ 

ʘʧʘʨʘʪʘ. ɳʠʤʘ ʜʨʞʘʚʘ ʠʩʧʣʘ˂ʫʿʝ ʧʣʘʪʫ ʠ ʦʜʛʦʚʘʨʘ ʟʘ ʰʪʝʪʫ ʢʦʿʫ ʦʥʠ ʧʨʦʫʟʨʦʢʫʿʫ ʨʘʜʦʤ.  

2.2. ɸʥʛʣʦʩʘʢʩʦʥʩʢʦ ʿʘʚʥʦ ʙʝʣʝʞʥʠʰʪʚʦ 

ʋ ʟʝʤˀʘʤʘ ʘʥʛʣʦʩʘʢʩʦʥʩʢʦʛ ʧʨʘʚʥʦʛ ʢʨʫʛʘ ʧʦʣʦʞʘʿ ʠ ʟʥʘʯʘʿ ʥʦʪʘʨʘ ʟʥʘʪʥʦ ʿʝ 

ʜʨʫʛʘʯʠʿʠ ʫ ʦʜʥʦʩʫ ʥʘ ʟʝʤˀʝ ʝʚʨʦʧʩʢʦʢʦʥʪʠʥʝʥʪʘʣʥʦʛ ʧʨʘʚʥʦʛ ʢʨʫʛʘ. ʊʘʢʦ ʥʧʨ. ʫ ʉɸɼ 

notary public ʿʝ ʜʨʞʘʚʥʠ ʩʣʫʞʙʝʥʠʢ ʢʦʿʠ ʿʝ ʦʚʣʘʰ˂ʝʥ ʜʘ ʚʨʰʠ ʩʣʫʞʙʝʥʝ ʨʘʜˁʝ ʢʦʿʝ ʩʝ, 

ʧʦ ʧʨʘʚʠʣʫ, ʩʚʦʜʝ ʥʘ ʨʘʟʣʠʯʠʪʝ ʦʚʝʨʝ.  ɺʨʰʝˁʝ ʦʚʣʘʰ˂ʝˁʘ notary public-ʘ ʥʝ ʫʢˀʫʯʫʿʝ 

ʟʥʘʯʘʿʥʘ ʜʠʩʢʨʝʮʠʦʥʘ ʦʚʣʘʰ˂ʝˁʘ ʠʣʠ ʦʜʣʫʯʠʚʘˁʝ ʟʙʦʛ ʯʝʛʘ ʩʝ ˁʝʛʦʚʘ ʧʦʟʠʮʠʿʘ ʧʦʨʝʜʠ 

ʩʘ ʧʦʟʠʮʠʿʦʤ ʦʢʨʫʞʥʦʛ, ʛʨʘʜʩʢʦʛ ʠʣʠ ʤʝʩʥʦʛ ʯʠʥʦʚʥʠʢʘ.171 ɿʘ ʦʙʘʚˀʘˁʝ ʦʚʝ ʧʨʦʬʝʩʠʿʝ 

ʥʠʿʝ ʧʦʪʨʝʙʥʦ ʧʨʘʚʥʠʯʢʦ ʦʙʨʘʟʦʚʘˁʝ. ʋ ʉɸɼ ʿʝ, ʧʦ ʧʨʘʚʠʣʫ, ʜʦʚʦˀʥʦ ʜʘ ʿʝ ʣʠʮʝ ʩʪʘʨʠʿʝ 

ʦʜ 18 ʛʦʜʠʥʘ, ʜʘ ʛʦʚʦʨʠ ʠ ʧʠʰʝ ʝʥʛʣʝʩʢʠ ʿʝʟʠʢ, ʜʘ ʥʠʿʝ ʦʩʫʹʠʚʘʥʦ, ʜʘ ʧʨʝʜʘ ʧʨʠʿʘʚʫ ʠ 

ʧʦʣʦʞʠ ʟʘʢʣʝʪʚʫ.172 ʃʘʪʠʥʩʢʦʤ ʥʦʪʘʨʫ ʩʣʠʯʥʠʿʠ ʿʝ ʧʘʢ ʘʤʝʨʠʯʢʠ lawyer.173 ʀʘʢʦ ʠ notary 

public ʠʤʘ ʦʚʣʘʰ˂ʝˁʝ ʜʘ ʧʦʪʚʨʹʫʿʝ ʠʩʧʨʘʚʝ, ʦʥʝ ʩʝ ʟʥʘʯʘʿʥʦ ʨʘʟʣʠʢʫʿʫ ʫ ʦʜʥʦʩʫ ʥʘ ʦʥʝ 

ʢʦʿʝ ʧʦʪʚʨʹʫʿʝ ʣʘʪʠʥʩʢʠ ʥʦʪʘʨ ʫ ʧʦʛʣʝʜʫ ʜʦʢʘʟʥʝ ʩʥʘʛʝ.174 ʋ ʉɸɼ ʥʦʪʘʨʩʢʘ ʧʦʪʚʨʜʘ 

(notaryôs seal and certificate) ʩʝ ʩʤʘʪʨʘ ʘʫʪʝʥʪʠʯʥʦʤ ʠ ʧʦʪʚʨʹʫʿʝ ʩʘʤʦ ʠʜʝʥʪʠʪʝʪ 

ʧʦʪʧʠʩʥʠʢʘ ʠ ʚʝʨʦʜʦʩʪʦʿʥʦʩʪ ʧʦʪʧʠʩʘ. ʄʝʹʫʪʠʤ, ʥʝ ʩʤʘʪʨʘ ʩʝ ʜʘ ʩʝ ˁʝʛʦʚʦʤ ʧʦʪʚʨʜʦʤ 

(notary publicôs certificate) ʧʦʪʚʨʹʫʿʫ ʯʠˁʝʥʠʮʝ ʢʦʿʝ ʩʫ ʩʘʜʨʞʘʥʝ ʫ ʠʩʧʨʘʚʠ.175  

ʈʘʟʣʠʢʘ ʫ ʟʥʘʯʘʿʫ ʥʦʪʘʨʩʢʠʭ ʠʩʧʨʘʚʘ, ʘ ʪʠʤʝ ʠ ʥʦʪʘʨʘ ʫ ʟʝʤˀʘʤʘ 

ʝʚʨʦʧʩʢʦʢʦʥʪʠʥʝʥʪʘʣʥʦʛ ʩ ʿʝʜʥʝ ʠ ʟʝʤˀʘʤʘ ʘʥʛʣʦʩʘʢʩʦʥʩʢʦʛ ʧʨʘʚʥʦʛ ʢʨʫʛʘ ʩ ʜʨʫʛʝ 

ʩʪʨʘʥʝ, ʧʨʦʠʟʣʘʟʠ ʠʟ ʨʘʟʣʠʢʝ ʫ ʟʥʘʯʘʿʫ ʢʦʿʠ ʩʝ ʧʨʠʜʘʿʝ ʠʩʧʨʘʚʘʤʘ ʢʘʦ ʜʦʢʘʟʥʠʤ 

 
169 ʋ ʩʢʣʘʜʫ ʩʘ Ä114 ʥɿʅʦʪ, ʦʜ 1. ʿʘʥʫʘʨʘ 2018. ʛʦʜʠʥʝ ʫʤʝʩʪʦ ʩʣʫʞʙʝʥʠʯʢʦʛ ʥʦʪʘʨʠʿʘʪʘ ʢʦʿʠ ʿʝ ʧʦʩʪʦʿʘʦ ʫ 

ʦʚʦʿ ʩʘʚʝʟʥʦʿ ʜʨʞʘʚʠ ʿʝʜʠʥʘ ʬʦʨʤʘ ʥʦʪʘʨʠʿʘʪʘ ʿʝ ʥʦʪʘʨʠʿʘʪ ʢʘʦ ʩʘʤʦʩʪʘʣʥʘ, ʠʩʢˀʫʯʠʚʘ ʧʨʦʬʝʩʠʿʘ.  
170 ʉʣʫʞʙʝʥʠʯʢʠ ʥʦʪʘʨʠʿʘʪ ʧʦʩʪʦʿʠ ʫ ʢʘʥʪʦʥʠʤʘ ʎʠʨʠʭ, ʊʫʨʛʘʫ ʠ ɸʧʝʥʮʝʣ-ɸʫʩʝʨʦʜʝʥ, ʘ ʤʝʰʦʚʠʪʠ ʦʙʣʠʢ 

ʥʦʪʘʨʠʿʘʪʘ ʢʦʿʠ ʦʙʫʭʚʘʪʘ ʠ ʥʦʪʘʨʝ ʢʦʿʠ ʦʙʘʚˀʘʿʫ ʥʦʪʘʨʩʢʫ ʜʝʣʘʪʥʦʩʪ ʢʘʦ ʩʣʦʙʦʜʥʫ ʧʨʦʬʝʩʠʿʫ ʠ ʥʦʪʘʨʝ 

ʩʣʫʞʙʝʥʠʢʝ ʧʦʩʪʦʿʠ ʫ ʢʘʥʪʦʥʠʤʘ ʃʫʮʝʨʥ, ʆʙʚʘʣʜʝʥ, ʅʠʜʚʘʣʜʝʥ, ɿʦʣʦʪʫʨʥ, ɹʘʟʝʣ-ʧʨʦʚʠʥʮʠʿʘ, ʉʝʥʪ ɻʘʣʝʥ, 

ʎʫʛ, ɻʨʘʫʙʠʥʜʝʥ, ɸʧʝʥʮʝʣ-ʀʥʝʨʦʜʝʥ, ʐʘʬʭʘʫʟʝʥ, ɻʣʘʨʫʩ, ʐʚʠʮ). ʅʦʪʘʨʠʿʘʪ ʢʘʦ ʩʣʦʙʦʜʥʘ ʧʨʦʬʝʩʠʿʘ 

ʟʘʩʪʫʧˀʝʥ ʿʝ ʫ ʢʘʥʪʦʥʠʤʘ ɾʝʥʝʚʘ, ɺʦ, ɺʘʣʝ, ʌʨʠʙʫʨ, ʅʝʰʘʪʝʣ, ɱʫʨʘ, ɹʝʨʥ, ɸʨʛʘʫ, ɹʘʟʝʣ-ʛʨʘʜ, ʋʨʠ ʠ 

ʊʠʯʠʥʦ. 
171 P. Malavet, 431-432. 
172 P. Malavet, 465. ʋ ʧʦʿʝʜʠʥʠʤ ʜʨʞʘʚʘʤʘ, ʜʘ ʙʠ ʣʠʮʝ ʧʦʩʪʘʣʦ notary public ʧʦʪʨʝʙʥʦ ʿʝ ʠ ʜʘ ʧʦʣʦʞʠ ʠʩʧʠʪ 

ʦ ʧʦʟʥʘʚʘˁʫ ʦʧʰʪʝ ʧʨʘʚʥʝ ʠ ʧʦʩʣʦʚʥʝ ʪʝʨʤʠʥʦʣʦʛʠʿʝ, ʦʩʥʦʚʥʠʭ ʧʨʠʥʮʠʧʘ ʠ ʧʦʩʪʫʧʘʢʘ ʫ ʚʝʟʠ ʩʘ ʚʨʰʝˁʝʤ 

ʦʚʝ ʜʝʣʘʪʥʦʩʪʠ. Ibid, 467. 
173 Ibid, 436. 
174 Ibid, 441 ʩʘ ʜʘˀʠʤ ʫʧʫ˂ʠʚʘˁʝʤ. 
175 Ibid, 442-443 ʩʘ ʜʘˀʠʤ ʫʧʫ˂ʠʚʘˁʝʤ. 
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ʩʨʝʜʩʪʚʠʤʘ. ɼʦʢ ʩʝ ʫ ʧʨʚʠʤʘ ʠʩʧʨʘʚʝ ʩʤʘʪʨʘʿʫ ʧʦʫʟʜʘʥʠʿʠʤ ʠ ʦʙʿʝʢʪʠʚʥʠʿʠʤ ʜʦʢʘʟʥʠʤ 

ʩʨʝʜʩʪʚʦʤ, ʫ ɽʥʛʣʝʩʢʦʿ ʠ ʉɸɼ ʩʝ ʜʘʿʝ ʧʨʝʜʥʦʩʪ ʩʚʝʜʦʯʝˁʫ.176  

ʋ ɽʥʛʣʝʩʢʦʿ ʜʘʥʘʩ ʧʦʩʪʦʿʝ ʜʚʝ ʚʨʩʪʝ ʥʦʪʘʨʘ. ʇʨʚʠ, scrivener ʥʦʪʘʨʠ, ʩʫ ʜʦ 1999. 

ʛʦʜʠʥʝ ʙʠʣʠ ʿʝʜʠʥʠ ʦʚʣʘʰ˂ʝʥʠ ʜʘ ʚʨʰʝ ʥʦʪʘʨʩʢʫ ʜʝʣʘʪʥʦʩʪ ʥʘ ʪʝʨʠʪʦʨʠʿʠ ʃʦʥʜʦʥʘ. ʇʦ 

ʫʩʣʦʚʠʤʘ ʟʘ ʢʦʿʝ ʤʦʨʘʿʫ ʠʩʧʫʥʠʪʠ ʠ ʧʦʩʣʦʚʠʤʘ ʢʦʿʝ ʚʨʰʝ ʥʘʣʠʢʫʿʫ ʣʘʪʠʥʩʢʠʤ ʥʦʪʘʨʠʤʘ. 

ʆʥʠ ʤʦʨʘʿʫ ʠʤʘʪʠ ʧʨʘʚʥʠʯʢʦ ʦʙʨʘʟʦʚʘˁʝ ʠ ʦʚʣʘʰ˂ʝʥʠ ʩʫ ʜʘ ʩʘʯʠˁʘʚʘʿʫ ʫʛʦʚʦʨʝ, 

ʦʚʝʨʘʚʘʿʫ ʧʦʪʧʠʩʝ, ʧʨʝʧʠʩʝ ʠʪʜ.177 ʆʩʠʤ ʪʦʛʘ, ʜʦʢʫʤʝʥʪʠ ʢʦʝʿ ʦʥʠ ʧʦʪʚʨʜʝ (Ăʫʟ ˁʠʭʦʚʫ 

ʘʫʪʦʨʠʟʘʮʠʿʫ ʠ ʞʠʛ) ʠʤʘʿʫ ʚʝʣʠʢʫ ʜʦʢʘʟʥʫ ʩʥʘʛʫ.178  

ɼʨʫʛʘ ʚʨʩʪʘ ʥʦʪʘʨʘ ʫ ɽʥʛʣʝʩʢʦʿ ʿʝ notary public. ʀʘʢʦ ʩʫ ʚʝ˂ʠʥʘ ˁʠʭ ʧʨʘʚʥʠʮʠ, 

solicitor-ʠ, ʟʘ notary public-ʘ ʥʠʿʝ ʥʝʦʧʭʦʜʥʦ ʜʘ ʠʤʘʿʫ ʜʠʧʣʦʤʫ ʧʨʘʚʥʦʛ ʬʘʢʫʣʪʝʪʘ, ʘʣʠ ʿʝ 

ʧʦʪʨʝʙʥʦ ʜʘ ʧʦʩʝʜʫʿʫ ʦʜʨʝʹʝʥʠ ʩʪʝʧʝʥ ʟʥʘˁʘ ʠʟ ʦʙʣʘʩʪʠ ʧʨʘʚʘ ʢʦʿʠ ʩʝ ʩʪʠʯʝ ʢʨʦʟ ʜʚʝ 

ʬʘʟʝ ï ʘʢʘʜʝʤʩʢʫ ʠ ʧʨʦʬʝʩʠʦʥʘʣʥʫ. ʊʦ ʧʦʜʨʘʟʫʤʝʚʘ ʧʦʣʘʛʘˁʝ ʠʩʧʠʪʘ ʠʟ ʨʘʟʣʠʯʠʪʠʭ 

ʛʨʘʥʘ ʧʨʘʚʘ ʧʦʪʨʝʙʥʠʭ ʟʘ ʚʨʰʝˁʝ ʥʦʪʘʨʩʢʠʭ ʧʦʩʣʦʚʘ ʠ ʧʦʪʦʤ ʧʦʭʘʹʘˁʝ ʢʫʨʩʘ ʥʦʪʘʨʩʢʝ 

ʧʨʘʢʩʝ.179  

ʅʦʪʘʨʩʢʝ ʠʩʧʨʘʚʝ ʫ ɽʥʛʣʝʩʢʦʿ, ʢʘʦ ʥʠ ʫ ʉɸɼ ʥʠʩʫ ʿʘʚʥʝ ʠʩʧʨʘʚʝ, ʘʣʠ ʿʝ ʫ ɽʥʛʣʝʩʢʦʿ 

ʠʟʤʝʥʦʤ ʟʘʢʦʥʦʜʘʚʩʪʚʘ 2005. ʛʦʜʠʥʝ ʫʚʝ˂ʘʥʘ ˁʠʭʦʚʘ ʜʦʢʘʟʥʘ ʩʥʘʛʘ.180 ʆʩʠʤ ʪʦʛʘ, 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʠʩʧʨʘʚʘ ʫ ʦʚʠʤ ʩʠʩʪʝʤʠʤʘ ʥʝʤʘ ʩʚʦʿʩʪʚʦ ʠʟʚʨʰʥʝ ʠʩʧʨʘʚʝ. ʅʦʪʘʨʠʿʘʪ 

ʘʥʛʣʦʩʘʢʩʦʥʩʢʦʛ ʪʠʧʘ ʨʘʟʣʠʢʫʿʝ ʩʝ ʦʜ ʣʘʪʠʥʩʢʦʛ ʠ ʧʦ ʿʝʜʥʦʤ ʦʜ ʩʫʰʪʠʥʩʢʠʭ ʦʙʝʣʝʞʿʘ 

ʣʘʪʠʥʩʢʦʛ ʥʦʪʘʨʠʿʘʪʘ, ʜʫʞʥʦʩʪʠ ʠ ʦʚʣʘʰ˂ʝˁʫ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʜʘ ʥʝʧʨʠʩʪʨʘʩʥʦ 

ʧʦʫʯʘʚʘ ʩʪʨʘʥʢʝ ʠ ʫʧʦʟʦʨʘʚʘ ʠʭ ʥʘ ʧʨʘʚʥʝ ʧʦʩʣʝʜʠʮʝ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʢʦʿʠ ʟʘʢˀʫʯʫʿʫ.181 

3. ʅʘʯʝʣʘ ʚʨʰʝˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʜʝʣʘʪʥʦʩʪʠ 

ɺʨʰʝˁʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʜʝʣʘʪʥʦʩʪʠ ʟʘʩʥʠʚʘ ʩʝ ʥʘ ʥʝʢʦʣʠʢʦ ʦʩʥʦʚʥʠʭ ʥʘʯʝʣʘ. ʋ 

ʩʪʨʘʥʦʿ ʪʝʦʨʠʿʠ ʫʛʣʘʚʥʦʤ ʩʝ ʛʦʚʦʨʠ ʦ ʥʘʯʝʣʠʤʘ ʥʝʧʨʠʩʪʨʘʩʥʦʩʪʠ, ʥʝʟʘʚʠʩʥʦʩʪʠ ʠ 

 
176 Ibid, 444-445. 
177 ʉʠʤʘ ɸʚʨʘʤʦʚʠ˂, Ăʇʨʘʚʥʦʠʩʪʦʨʠʿʩʢʠ ʘʩʧʝʢʪʠ ʥʦʪʘʨʠʿʘʪʘñ, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʦ ʧʨʘʚʦ (ʧʨʠʨ. ɼʨʘʛʦʨ 

ʍʠʙʝʨ), ɹʝʦʛʨʘʜ 2006, 77. 
178 Ibid, 77-78. 
179 ɺʠʰʝ ʦ ʪʦʤʝ ʚʠʜ. ʫ Notaries (qualification) rules 2017 ʠ ɺʝʣʠʙʦʨ ʂʦʨʘ˂, ʋʣʦʛʘ ʥʦʪʘʨʘ ʫ ʩʘʩʪʘʚˀʘˁʫ 

ʧʨʘʚʥʠʭ ʧʦʩʣʦʚʘ ʩʘ ʧʦʩʝʙʥʠʤ ʦʩʚʨʪʦʤ ʥʘ ʘʥʘʣʠʟʫ ʫʧʦʨʝʜʥʦʧʨʘʚʥʠʭ ʨʿʝʰʝˁʘ, ʜʦʢʪʦʨʩʢʘ ʜʠʩʝʨʪʘʮʠʿʘ, 

ʇʦʜʛʦʨʠʮʘ 2017, 112-121. 
180 ɺʝʣʠʙʦʨ ʂʦʨʘ˂, ʋʣʦʛʘ ʥʦʪʘʨʘ ʫ ʩʘʩʪʘʚˀʘˁʫ ʧʨʘʚʥʠʭ ʧʦʩʣʦʚʘ ʩʘ ʧʦʩʝʙʥʠʤ ʦʩʚʨʪʦʤ ʥʘ ʘʥʘʣʠʟʫ 

ʫʧʦʨʝʜʥʦʧʨʘʚʥʠʭ ʨʿʝʰʝˁʘ, 120-121. 
181 Martin Henssler, Ăɹʫʜʫ˂ʥʦʩʪ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʫ ʧʨʘʚʥʠʤ ʦʢʚʠʨʠʤʘ ɽʚʨʦʧʝñ, ʂʦʥʪʠʥʝʥʪʘʣʥʦ ʧʨʘʚʦ ï 

ʯʘʩʦʧʠʩ ʟʘ ʦʜʨʞʠʚ ʠ ʩʢʣʘʜʘʥ ʨʘʟʚʦʿ ʧʨʘʚʘ, 1/2017, 22. 
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ʧʦʚʝʨˀʠʚʦʩʪʠ, ʤʝʹʫʪʠʤ, ˁʠʤʘ ʩʝ ʫ ʜʦʤʘ˂ʦʿ ʪʝʦʨʠʿʠ ʥʘʿʯʝʰ˂ʝ ʜʦʜʘʿʫ ʠ ʥʘʯʝʣʦ ʩʣʦʙʦʜʥʦʛ 

ʧʨʠʩʪʫʧʘ ʥʦʪʘʨʫ, ʥʘʯʝʣʦ ʪʝʨʠʪʦʨʠʿʘʣʥʦʩʪʠ ʠ ʥʘʯʝʣʦ ʧʦʫʯʘʚʘˁʘ ʩʪʨʘʥʘʢʘ.182 

3.1. ʅʘʯʝʣʦ ʩʣʦʙʦʜʥʦʛ ʧʨʠʩʪʫʧʘ ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʢʫ 

ʅʘʯʝʣʦ ʩʣʦʙʦʜʥʦʛ ʧʨʠʩʪʫʧʘ ʥʦʪʘʨʫ ʠʟʚʦʜʠ ʩʝ ʠʟ ʧʨʘʚʘ ʥʘ ʩʣʦʙʦʜʘʥ ʧʨʠʩʪʫʧ ʩʫʜʫ 

ʢʦʿʝ ʩʝ ʛʘʨʘʥʪʫʿʝ ʫ ʯʣ. 6, ʩʪ.1 ɽʚʨʦʧʩʢʝ ʢʦʥʚʝʥʮʠʿʝ ʦ ˀʫʜʩʢʠʤ ʧʨʘʚʠʤʘ, ʦʜʥʦʩʥʦ ʫ ʯʣ. 32, 

ʩʪ. 1 ʋʩʪʘʚʘ ʈʝʧʫʙʣʠʢʝ ʉʨʙʠʿʝ.183 ʇʨʠʤʝˁʠʚʦʩʪ ʦʚʦʛ ʥʘʯʝʣʘ ʥʘ ʿʘʚʥʝ ʙʝʣʝʞʥʠʢʝ 

ʧʨʦʠʟʣʘʟʠ ʠʟ ʯʠˁʝʥʠʮʝ ʜʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʠʩʪʫʧʘ ʢʘʦ ʥʦʩʠʣʘʮ ʿʘʚʥʠʭ ʦʚʣʘʰ˂ʝˁʘ ʢʦʿʘ ʩʫ 

ʠʟʚʦʨʥʦ ʫ ʥʘʜʣʝʞʥʦʩʪʠ ʜʨʞʘʚʝ, ʪʝ ʜʘ ʩʝ ʧʦʩʨʝʜʩʪʚʦʤ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʰʪʚʘ ʦʙʝʟʙʝʹʫʿʝ 

ʧʨʝʚʝʥʪʠʚʥʘ ʧʨʘʚʥʘ ʟʘʰʪʠʪʘ.184 ʉʪʦʛʘ, ʩʚʘʢʦ, ʙʠʦ ʪʦ ʜʦʤʘ˂ʠ ʜʨʞʘʚˀʘʥʠʥ, ʩʪʨʘʥʘʮ ʠʣʠ 

ʘʧʘʪʨʠʜ, ʠʤʘ ʧʨʘʚʦ ʜʘ ʩʝ ʦʙʨʘʪʠ ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʢʫ ʨʘʜʠ ʧʨʝʜʫʟʠʤʘˁʘ ʥʝʢʝ ʦʜ ʨʘʜˁʠ ʟʘ 

ʯʠʿʝ ʚʨʰʝˁʝ ʿʝ ʦʚʣʘʰ˂ʝʥ.185 ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʟʘ ʨʘʟʣʠʢʫ ʦʜ ʘʜʚʦʢʘʪʘ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʥʝ 

ʤʦʞʝ ʦʜʙʠʪʠ ʪʘʢʘʚ ʟʘʭʪʝʚ ʩʪʨʘʥʢʝ, ʦʩʠʤ ʫ ʠʟʨʠʯʠʪʦ ʧʨʝʜʚʠʹʝʥʠʤ ʩʠʪʫʘʮʠʿʘʤʘ. ʆʚʦ 

ʥʘʯʝʣʦ ʫ  ʥʘʰʝʤ ɿɱɹ ʩʘʜʨʞʘʥʦ ʿʝ ʫ ʯʣ. 9, ʩʪ. 2 ʠ ʯʣ. 53. ʅʘʚʝʜʝʥʠʤ ʦʜʨʝʜʙʘʤʘ ʿʝ 

ʧʨʝʜʚʠʹʝʥʦ ʜʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ Ăʥʝ ʩʤʝ ʜʘ ʫʩʢʨʘʪʠ ʧʨʝʜʫʟʠʤʘˁʝ ʨʘʜˁʠ ʟʘ ʢʦʿʝ ʿʝ 

ʦʚʣʘʰ˂ʝʥñ, ʧʨʠ ʯʝʤʫ ʩʝ ʦʜʩʪʫʧʘˁʝ ʦʜ ʦʚʦʛ ʧʨʘʚʠʣʘ ʜʦʧʫʰʪʘ ʩʘʤʦ ʫ ʩʣʫʯʘʿʝʚʠʤʘ 

ʦʜʨʝʹʝʥʠʤ ʦʚʠʤ ʟʘʢʦʥʦʤ. ʊʘʢʦ ʿʝ ʥʧʨ. ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʜʫʞʘʥ ʜʘ ʦʜʙʠʿʝ ʚʨʰʝˁʝ ʩʣʫʞʙʝʥʝ 

ʨʘʜˁʝ ʘʢʦ ʩʝ ʦʥʘ ʢʦʩʠ ʩʘ ˁʝʛʦʚʦʤ ʜʝʣʘʪʥʦʰ˂ʫ, ʩʣʫʞʠ ʥʝʜʦʧʫʰʪʝʥʦʤ ʠʣʠ ʥʝʧʦʰʪʝʥʦʤ 

ʮʠˀʫ, ʘʢʦ ʫʪʚʨʜʠ ʜʘ ʩʪʨʘʥʢʘ ʥʝʤʘ ʧʦʪʨʝʙʥʫ ʧʦʩʣʦʚʥʫ ʩʧʦʩʦʙʥʦʩʪ, ʦʟʙʠˀʥʫ ʠʣʠ ʩʣʦʙʦʜʥʫ 

ʚʦˀʫ ʟʘ ʧʨʝʜʫʟʠʤʘˁʝ ʦʜʨʝʹʝʥʦʛ ʧʨʘʚʥʦʛ ʧʦʩʣʘ.186 ʉʣʠʯʥʝ ʦʜʨʝʜʙʝ ʩʘʜʨʞʘʥʝ ʩʫ ʠ ʫ 

ʥɿʅʦʪ ʠ ʘɿʅʦʪ. ʇʨʝʤʘ Ä 15 ʥʝʤʘʯʢʦʛ ʥɿʅʦʪ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʥʝ ʤʦʞʝ ʦʜʙʠʪʠ ʚʨʰʝˁʝ 

ʨʘʜˁʝ ʫ ʚʝʟʠ ʩʘ ʩʘʯʠˁʘʚʘˁʝʤ ʠʩʧʨʘʚʘ (Urkundstätigkeit) ʙʝʟ ʜʦʚʦˀʥʦʛ ʨʘʟʣʦʛʘ, ʜʦʢ ʿʝ ʫ Ä 

35 ʘɿʅʦʪ ʧʨʝʜʚʠʹʝʥʦ ʜʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʥʝ ʤʦʞʝ ʜʘ ʦʜʙʠʿʝ ʟʘʭʪʝʚ ʟʘ ʚʨʰʝˁʝ ʩʣʫʞʙʝʥʝ 

ʨʘʜˁʝ, ʦʩʠʤ ʫ ʩʣʫʯʘʿʝʚʠʤʘ ʧʨʝʜʚʠʹʝʥʠʤ ʫ §§ 33 ʠ 34. ʉʣʠʯʥʦ ʘʫʩʪʨʠʿʩʢʦʤ ʠ ʥʝʤʘʯʢʦʤ, 

 
182 ʇʦʿʝʜʠʥʠ ʜʦʤʘ˂ʠ ʘʫʪʦʨʠ ʥʘʚʦʜʝ ʟʥʘʪʥʦ ʚʝ˂ʠ ʙʨʦʿ ʥʘʯʝʣʘ. ʊʘʢʦ ʊʨʛʦʚʯʝʚʠ˂ ʇʨʦʢʠ˂ ʢʘʦ ʥʘʯʝʣʘ ʿʘʚʥʦʛ 

ʙʝʣʝʞʥʠʰʪʚʘ ʥʘʚʦʜʠ ʥʘʯʝʣʦ ʜʠʩʧʦʟʠʮʠʿʝ, ʥʘʯʝʣʦ ʦʬʠʮʠʿʝʣʥʦʩʪʠ, ʥʘʯʝʣʦ ʥʝʧʦʩʨʝʜʥʦʩʪʠ ʠ ʧʦʩʨʝʜʥʦʩʪʠ, 

ʥʘʯʝʣʦ ʩʪʨʘʥʘʯʢʝ ʠ ʠʩʪʨʘʞʥʝ ʤʘʢʩʠʤʝ, ʥʘʯʝʣʦ ʢʦʥʪʨʘʜʠʢʪʦʨʩʥʦʪʠ, ʥʘʯʝʣʦ ʤʘʪʝʨʠʿʘʣʥʝ ʠʩʪʠʥʝ, ʥʘʯʝʣʦ 

ʦʙʿʝʢʪʠʚʥʦʩʪʠ, ʥʘʯʝʣʦ ʿʘʚʥʦʛ ʧʦʚʝʨʝˁʘ, ʥʘʯʝʣʦ ʥʝʧʨʠʩʪʨʘʩʥʦʩʪʠ, ʥʘʯʝʣʦ ʥʝʟʘʚʠʩʥʦʩʪʠ, ʥʘʯʝʣʦ ʧʦʫʢʝ ʠ 

ʥʘʯʝʣʦ ʧʨʫʞʘˁʘ ʧʦʤʦ˂ʠ. ʄ.  ʊʨʛʦʚʯʝʚʠ˂ ʇʨʦʢʠ˂, ʆʚʣʘʰ˂ʝˁʝ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʠ ʦʨʛʘʥʠʟʘʮʠʿʘ 

ʙʝʣʝʞʥʠʰʪʚʘ, 136-141. ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ɱʘʢʰʠ˂ ʫ ʥʘʯʝʣʘ ʥʦʪʘʨʠʿʘʪʘ ʫʙʨʘʿʘ ʥʘʯʝʣʦ ʩʣʦʙʦʜʥʦʛ ʧʨʠʩʪʫʧʘ 

ʥʦʪʘʨʫ, ʥʘʯʝʣʦ ʜʠʩʧʦʟʠʮʠʿʝ, ʨʘʩʧʨʘʚʥʦ ʥʘʯʝʣʦ, Numerus clausus ʥʦʪʘʨʠʿʘʣʥʦʛ ʧʦʩʪʫʧʢʘ, ʥʘʯʝʣʦ 

ʬʦʨʤʘʣʠʟʤʘ, ʥʘʯʝʣʦ ʨʘʚʥʦʧʨʘʚʥʦʩʪʠ ʩʪʨʘʥʘʢʘ, ʥʘʯʝʣʦ ʧʦʫʯʘʚʘˁʘ ʩʪʨʘʥʘʢʘ, ʜʦʢ ʥʝʟʘʚʠʩʥʦʩʪ ʠ 

ʥʝʧʨʠʩʪʨʘʩʥʦʩʪ ʥʦʪʘʨʘ ʦʙʨʘʹʫʿʝ ʫ ʧʦʩʝʙʥʦʤ ʧʦʛʣʘʚˀʫ. ɸʣʝʢʩʘʥʜʘʨ ɱʘʢʰʠ˂, Ăʅʦʪʘʨʠʿʘʪ ʢʘʦ ʿʘʚʥʘ ʩʣʫʞʙʘñ, 

ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʦ ʧʨʘʚʦ, ɹʝʦʛʨʘʜ 2006, 98-108. 
183 ɸ. ɱʘʢʰʠ˂, 98-99; ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 39-40. 
184 ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 39-40. 
185 ɸ. ɱʘʢʰʠ˂, 98-99; ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 39-40. 
186 ɺʠʜ. ʯʣ. 53, ʩʪ. 2 ɿɱɹ. ɺʠʰʝ ʦ ʨʘʟʣʦʟʠʤʘ ʟʘ ʫʩʢʨʘ˂ʠʚʘˁʝ ʩʣʫʞʙʝʥʝ ʨʘʜˁʝ ʚʠʜ ʫ ɺʠʮʢʦ ʇʨʘʥʯʠ˂, Ăʆ 

ʜʫʞʥʦʩʪʠ ʧʦʜʫʟʠʤʘˁʘ ʠ ʫʩʢʨʘʪʠ ʩʣʫʞʙʝʥʝ ʨʘʜˁʝ ʿʘʚʥʦʛ ʙʠˀʝʞʥʠʢʘñ, ɿʙʦʨʥʠʢ ʨʘʜʦʚʘ ʇʨʘʚʥʦʛ ʬʘʢʫʣʪʝʪʘ 

ʫ ɿʘʛʨʝʙʫ, 4/2008, 997-1023 ʠ ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 42-45. 
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ʠ ʭʨʚʘʪʩʢʠ ɿʘʢʦʥ ʦ ʿʘʚʥʦʤ ʙʠˀʝʞʥʠʰʪʚʫ187 ʫ ʯʣ. 34 ʧʨʦʧʠʩʫʿʝ ʜʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʥʝ ʤʦʞʝ 

ʙʝʟ ʚʘˀʘʥʠʭ ʨʘʟʣʦʛʘ ʫʩʢʨʘʪʠʪʠ ʧʨʝʜʫʟʠʤʘˁʝ ʩʣʫʞʙʝʥʠʭ ʨʘʜˁʠ, ʜʦʢ ʩʝ ʫ ʠʩʪʦʤ ʯʣʘʥʫ ʠ 

ʯʣ. 33 ʥʘʚʦʜʝ ʩʠʪʫʘʮʠʿʝ ʫ ʢʦʿʠʤʘ ʿʝ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʜʫʞʘʥ ʜʘ ʫʩʢʨʘʪʠ ʩʣʫʞʙʝʥʫ ʨʘʜˁʫ.188 

ʆʩʪʚʘʨʝˁʝ ʦʚʦʛ ʥʘʯʝʣʘ ʦʙʝʟʙʝʹʫʿʝ ʩʝ ʠ ʧʨʘʚʠʣʦʤ ʦ ʫʪʚʨʹʠʚʘˁʫ ʙʨʦʿʘ ʿʘʚʥʠʭ 

ʙʝʣʝʞʥʠʢʘ189, ʦ ʜʫʞʥʦʩʪʠ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʜʘ ʩʚʦʿʫ ʜʝʣʘʪʥʦʩʪ ʦʙʘʚˀʘ ʫ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʿ ʢʘʥʮʝʣʘʨʠʿʠ190 ʫ ʦʢʚʠʨʫ ʨʘʜʥʦʛ ʚʨʝʤʝʥʘ ʢʦʿʝ ʦʜʨʝʹʫʿʝ ʤʠʥʠʩʪʘʨ191, ʢʘʦ 

ʠ ʦʤʦʛʫ˂ʘʚʘˁʝʤ ʩʘʤʦʩʪʘʣʥʦʛ ʧʨʝʜʫʟʠʤʘˁʘ ʦʜʨʝʹʝʥʠʭ ʨʘʜˁʠ ʦʜ ʩʪʨʘʥʝ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʭ ʧʨʠʧʨʘʚʥʠʢʘ, ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʭ ʩʘʨʘʜʥʠʢʘ ʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʭ 

ʧʦʤʦ˂ʥʠʢʘ.192 

3.2. ʅʘʯʝʣʦ ʥʝʧʨʠʩʪʨʘʩʥʦʩʪʠ 

ʅʝʧʨʠʩʪʨʘʩʥʦʩʪ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʿʝ ʢʘʨʘʢʪʝʨʠʩʪʠʯʥʦ ʦʙʝʣʝʞʿʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ 

ʜʝʣʘʪʥʦʩʪʠ.193 ʋ ʥʝʤʘʯʢʦʤ ʟʘʢʦʥʦʜʘʚʩʪʚʫ ʠ ʩʫʜʩʢʦʿ ʧʨʘʢʩʠ, ʦʥʦ ʩʘ ʥʘʯʝʣʦʤ ʥʝʟʘʚʠʩʥʦʩʪʠ 

ʯʠʥʠ ʦʩʥʦʚʫ ʥʦʪʘʨʠʿʘʪʘ.194 ʂʘʦ ʥʦʩʠʣʘʮ ʿʘʚʥʠʭ ʦʚʣʘʰ˂ʝˁʘ, ʣʠʮʝ ʦʜ ʿʘʚʥʦʛ ʧʦʚʝʨʝˁʘ, 

ʥʦʪʘʨ ʿʝ ʜʫʞʘʥ ʜʘ ʜʝʣʫʿʝ ʥʝʧʨʠʩʪʨʘʩʥʦ. ɿʘ ʨʘʟʣʠʢʫ ʦʜ ʘʜʚʦʢʘʪʘ ʢʦʿʠ ʩʝ ʚʦʜʠ ʠʩʢˀʫʯʠʚʦ 

ʠʥʪʝʨʝʩʠʤʘ ʩʚʦʿʝ ʩʪʨʘʥʢʝ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʥʝ ʟʘʩʪʫʧʘ ʠʥʪʝʨʝʩʝ ʥʠʪʠ ʿʝʜʥʝ ʦʜ ʩʪʨʘʥʘʢʘ, 

ʚʝ˂ ʧʦʩʪʫʧʘ ʫ ʩʢʣʘʜʫ ʩʘ ʧʨʦʧʠʩʠʤʘ ʠ ʥʘʯʝʣʦʤ ʩʘʚʝʩʥʦʩʪʠ ʠ ʧʦʰʪʝˁʘ.195 

ʀʘʢʦ ʫ ʜʦʤʘ˂ʝʤ ɿɱɹ ʟʘʭʪʝʚ ʟʘ ʥʝʧʨʠʩʪʨʘʩʥʠʤ ʧʦʩʪʫʧʘˁʝʤ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʥʠʿʝ 

ʪʘʢʦ ʿʘʩʥʦ ʠʩʪʘʢʥʫʪ ʢʘʦ ʫ ʥʝʤʘʯʢʦʤ ʟʘʢʦʥʦʜʘʚʩʪʚʫ196, ʦʚʦ ʥʘʯʝʣʦ ʩʚʘʢʘʢʦ ʚʘʞʠ ʠ ʫ ʥʘʰʝʤ 

ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʰʪʚʫ. ʊʦ ʿʝ ʚʠʜˀʠʚʦ ʠʟ ʪʝʢʩʪʘ ʟʘʢʣʝʪʚʝ ʢʦʿʫ ʿʘʚʥʠ ʙʝʣʝʞʥʠʮʠ ʧʦʣʘʞʫ 

ʥʘʢʦʥ ʠʤʝʥʦʚʘˁʘ197, ɽʪʠʯʢʦʛ ʢʦʜʝʢʩʘ ʿʘʚʥʠʭ ʙʝʣʝʞʥʠʢʘ,198 ʢʘʦ ʠ ʜʨʫʛʠʭ ʦʜʨʝʜʘʙʘ 

 
187 ɿʘʢʦʥ ʦ ʿʘʚʥʦʤ ʙʠˀʝʞʥʠʰʪʚʫ ï ʭɿɱɹ (ʅʅ 78/93, 29/94, 162/98, 16/07, 75/09, 120/16) ʦʜ 25. ʘʚʛʫʩʪʘ 1993. 

ʛʦʜʠʥʝ.  
188 ʆ ʨʘʟʣʦʟʠʤʘ ʟʘ ʫʩʢʨʘ˂ʠʚʘˁʝ ʩʣʫʞʙʝʥʝ ʨʘʜˁʝ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʫ ʍʨʚʘʪʩʢʦʿ ʚʠʜ. ɺʠʮʢʦ ʇʨʘʥʯʠ˂, Ăʆ 

ʜʫʞʥʦʩʪʠ ʧʦʜʫʟʠʤʘˁʘ ʠ ʫʩʢʨʘʪʠ ʩʣʫʞʙʝʥʝ ʨʘʜˁʝ ʿʘʚʥʦʛ ʙʠˀʝʞʥʠʢʘñ, ɿʙʦʨʥʠʢ ʇʨʘʚʥʦʛ ʬʘʢʫʣʪʝʪʘ ʫ 

ɿʘʛʨʝʙʫ, 997-1023. 
189 ʋ ʩʢʣʘʜʫ ʩʘ ʯʣ. 15 ɿɱɹ, ʥʘʿʤʘˁʝ ʿʝʜʥʦ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦ ʤʝʩʪʦ ʦʜʨʝʹʫʿʝ ʩʝ ʟʘ ʧʦʜʨʫʯʿʝ ʿʝʜʥʝ ʦʧʰʪʠʥʝ, 

ʛʨʘʜʘ ʠʣʠ ʛʨʘʜʩʢʝ ʦʧʰʪʠʥʝ, ʘ ʫ ʧʦʜʨʫʯʿʠʤʘ ʩʘ ʚʝ˂ʦʤ ʢʦʥʮʝʥʪʨʘʮʠʿʦʤ ʩʪʘʥʦʚʥʠʰʪʚʘ ʠ ʠʥʪʝʥʟʠʚʥʠʿʠʤ 

ʧʨʠʚʨʝʜʥʠʤ ʧʦʩʣʦʚʘˁʝʤ ʥʘ ʩʚʘʢʠʭ 25.000 ʩʪʘʥʦʚʥʠʢʘ. 
190 ʏʣ. 14 ɿɱɹ. 
191 ʏʣ. 21 ɿɱɹ. 
192 ʏʣ. 36, 36ʘ ʠ 42 ɿɱɹ. ɺʠʰʝ ʦ ʪʦʤʝ ʚʠʜ. ʫ ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 40-42. 
193 W. Baumann, 8. 
194 Stefan Görk, BeckOK BnotO mit DONot und RLEmBNotK, (Hrsg. Stefan Görk auf der Grundlage von 

Schippel/Bracker, BnotO, 2011), München 2020, §14 Rn. 53. 
195 ʏʣ. 9, ʩʪ. 1 ɿɱɹ. Ăɱʘʚʥʠ ʙʝʣʝʞʥʠʢ ʿʝ ʜʫʞʘʥ ʜʘ ʦʙʘʚˀʘ ʩʚʦʿʫ ʜʝʣʘʪʥʦʩʪ ʫ ʩʢʣʘʜʫ ʩʘ ʧʨʦʧʠʩʠʩʤʘ ʠ ʥʘʯʝʣʦʤ 

ʩʘʚʝʩʥʦʩʪʠ ʠ ʧʦʰʪʝˁʘ.ñ 
196 ÄÄ13, 14 ʠ 28 ʥɿʅʦʪ. 
197 ʏʣ. 30, ʩʪ. 2 ɿɱɹ. Ăɿʘʢʣʠˁʝʤ ʩʝ ʩʚʦʿʦʤ ʯʘʰ˂ʫ ʜʘ ˂ʫ ʧʦʰʪʦʚʘʪʠ ʧʨʘʚʥʠ ʧʦʨʝʜʘʢ ʈʝʧʫʙʣʠʢʝ ʉʨʙʠʿʝ ʠ ʜʘ 

˂ʫ ʜʝʣʘʪʥʦʩʪ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʦʙʘʚˀʘʪʠ ʟʘʢʦʥʠʪʦ, ʩʘʚʝʩʥʦ, ʧʦʰʪʝʥʦ ʠ ʥʝʧʨʠʩʪʨʘʩʥʦ.ñ 
198 ʏʣ. 6 ɽʪʠʯʢʦʛ ʢʦʜʝʢʩʘ ʿʘʚʥʠʭ ʙʝʣʝʞʥʠʢʘ 
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ʩʘʜʨʞʘʥʠʭ ʫ ɿɱɹ ʢʦʿʝ ʠʤʘʿʫ ʟʘ ʮʠˀ ʫʧʨʘʚʦ ʦʯʫʚʘˁʝ ʥʝʧʨʠʩʪʨʘʩʥʦʩʪʠ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ 

ʧʨʠʣʠʢʦʤ ʧʨʝʜʫʟʠʤʘˁʘ ʢʦʥʢʨʝʪʥʝ ʨʘʜˁʝ. ɱʝʜʥʘ ʦʜ ˁʠʭ ʿʝ ʦʜʨʝʜʙʘ ʦ ʠʟʫʟʝ˂ʫ ʿʘʚʥʦʛ 

ʙʝʣʝʞʥʠʢʘ, ʪʿ. Ăʫʟʜʨʞʘʚʘˁʫ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʦʜ ʚʨʰʝˁʘ ʩʚʦʿʝ ʥʦʪʘʨʩʢʝ ʜʝʣʘʪʥʦʩʪʠ ʢʘʜʘ 

ʧʦʩʪʦʿʝ ʟʘʢʦʥʦʤ ʧʨʝʜʚʠʹʝʥʝ ʦʢʦʣʥʦʩʪʠ ʢʦʿʝ ʜʦʚʦʜʝ ʫ ʩʫʤˁʫ ˁʝʛʦʚʫ ʥʝʧʨʠʩʪʨʘʩʥʦʩʪñ.199 

ʏʣ. 54 ɿɱɹ ʩʘʜʨʞʠ ʣʠʩʪʫ ʨʘʟʣʦʛʘ ʟʘ ʠʟʫʟʝ˂ʝ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʫʢˀʫʯʫʿʫ˂ʠ ʠ ʿʝʜʥʫ ʦʧʰʪʫ 

ʦʜʨʝʜʙʫ ʢʦʿʦʤ ʩʝ ʦʪʚʘʨʘ ʤʦʛʫ˂ʥʦʩʪ ʠʟʫʟʝ˂ʘ ʠ ʟʘ ʩʣʫʯʘʿ ʧʦʩʪʦʿʘˁʘ ʥʝʢʝ ʦʢʦʣʥʦʩʪʠ ʢʦʿʘ 

ʥʠʿʝ ʥʘʚʝʜʝʥʘ ʫ ʦʚʦʤ ʯʣʘʥʫ ʫʢʦʣʠʢʦ ʩʝ ˁʦʤʝ ʥʝʧʨʠʩʪʨʘʩʥʦʩʪ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʜʦʚʦʜʠ 

ʫ ʩʫʤˁʫ.200 ʋʢʦʣʠʢʦ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʧʦʩʪʫʧʠ ʩʫʧʨʦʪʥʦ ʦʜʨʝʜʙʘʤʘ ʦ ʠʟʫʟʝ˂ʫ ʪʘʢʦ 

ʩʘʯʠˁʝʥʘ ʠʩʧʨʘʚʘ ʥʝʤʘ ʩʚʦʿʩʪʚʦ ʿʘʚʥʝ ʠʩʧʨʘʚʝ201, ʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʦʜʛʦʚʘʨʘ ʟʘ 

ʜʠʩʮʠʧʣʠʥʩʢʠ ʧʨʝʩʪʫʧ.202 

ʇʨʝʤʘ ɼ. ɫʫʨʹʝʚʠ˂ʫ, ʩʘʯʠˁʘʚʘˁʝ ʠʩʧʨʘʚʝ ʫʧʨʢʦʩ ʧʦʩʪʦʿʘˁʫ ʨʘʟʣʦʛʘ ʟʘ ʠʟʫʟʝ˂ʝ ʫ 

ʿʝʜʥʦʤ ʦʜ ʟʘʢʦʥʦʤ ʧʨʝʜʚʠʹʝʥʠʭ ʩʣʫʯʘʿʝʚʘ ʤʦʞʝ ʠʤʘʪʠ ʟʘ ʧʦʩʣʝʜʠʮʫ ʠ ʥʠʰʪʘʚʦʩʪ ʪʝ 

ʠʩʧʨʘʚʝ, ʘ ʥʝ ʩʘʤʦ ʠʟʦʩʪʘʥʘʢ ʩʚʦʿʩʪʚʘ ʿʘʚʥʝ ʠʩʧʨʘʚʝ.203 ʈʘʜʠ ʩʝ ʦ ʨʘʟʣʦʛʫ ʠʟ ʯʣ. 54, ʩʪ. 1, 

ʪʘʯ. 5, ʢʘʜʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʠʣʠ ˁʝʛʦʚ ʩʨʦʜʥʠʢ ʧʦ ʢʨʚʠ ʫ ʧʨʘʚʦʿ ʣʠʥʠʿʠ ʠʣʠ ʫ ʧʦʙʦʯʥʦʿ 

ʜʦ ʯʝʪʚʨʪʦʛ ʩʪʝʧʝʥʘ ʩʨʦʜʩʪʚʘ ʠʣʠ ˁʝʛʦʚ ʩʫʧʨʫʞʥʠʢ ʠʣʠ ʚʘʥʙʨʘʯʥʠ ʧʘʨʪʥʝʨ ʠʣʠ ʩʨʦʜʥʠʢ 

ʧʦ ʪʘʟʙʠʥʠ ʜʦ ʜʨʫʛʦʛ ʩʪʝʧʝʥʘ ʩʨʦʜʩʪʚʘ, ʙʝʟ ʦʙʟʠʨʘ ʥʘ ʪʦ ʜʘ ʣʠ ʿʝ ʙʨʘʢ ʧʨʝʩʪʘʦ ʠʣʠ ʥʠʿʝ, 

ʩʪʠʯʫ ʧʨʘʚʦ ʠʣʠ ʥʝʢʫ ʜʨʫʛʫ ʢʦʨʠʩʪ ʠʟ ʦʜʥʦʩʘ ʧʦʚʦʜʦʤ ʢʦʿʝʛ ʪʨʝʙʘ ʜʘ ʩʘʯʠʥʠ ʠʩʧʨʘʚʫ. 

ɼʨʫʛʠʤ ʨʝʯʠʤʘ, ʦ ʩʠʪʫʘʮʠʿʠ ʫ ʢʦʿʦʿ ʙʠ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʫʯʝʩʪʚʦʚʘʦ ʫ ʥʘʩʪʘʥʢʫ ʧʨʘʚʥʦʛ 

ʧʦʩʣʘ ʠʟ ʢʦʿʝʛ ʙʠ ʟʘ ˁʝʛʘ ʠʣʠ ˁʝʤʫ ʙʣʠʩʢʦ ʣʠʮʝ ʥʘʩʪʘʣʦ ʦʜʨʝʹʝʥʦ ʧʨʘʚʦ ʠʣʠ ʜʨʫʛʘ 

ʢʦʨʠʩʪ. ʇʨʝʤʘ ʦʚʦʤ ʘʫʪʦʨʫ, ʠʘʢʦ ʦʚʘ ʧʦʩʣʝʜʠʮʘ ʥʠʿʝ ʠʟʨʠʯʠʪʦ ʧʨʝʜʚʠʹʝʥʘ ʟʘ ʩʣʫʯʘʿ 

ʨʘʩʧʦʣʘʛʘˁʘ ʫ ʢʦʨʠʩʪ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʠ ˁʝʤʫ ʙʣʠʩʢʠʭ ʣʠʮʘ ʢʘʦ ʰʪʦ ʿʝ ʪʦ ʩʣʫʯʘʿ ʫ 

ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ, ʘʧʩʦʣʫʪʥʦʿ ʥʠʰʪʘʚʦʩʪʠ ʪʘʢʚʠʭ ʧʨʘʚʥʠʭ ʧʦʩʣʦʚʘ ʠʤʘ ʤʝʩʪʘ ʠ ʫ ʥʘʰʝʤ 

ʧʨʘʚʥʦʤ ʩʠʩʪʝʤʫ. ʆʚʦ ʟʙʦʛ ʪʦʛʘ ʰʪʦ ʩʣʠʯʥʘ ʥʦʨʤʘ ʧʦʩʪʦʿʠ ʫ ɿʘʢʦʥʫ ʦ ʥʘʩʣʝʹʠʚʘˁʫ204, 

ʢʘʦ ʠ ʠʟ ʨʘʟʣʦʛʘ ʰʪʦ ʦʚʘʿ ʚʠʜ ʧʦʩʪʫʧʘˁʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʧʨʝʜʩʪʘʚˀʘ ʥʘʿʛʨʫʙˀʠ ʦʙʣʠʢ 

ʢʨʰʝˁʘ ʥʘʯʝʣʘ ʥʝʧʨʠʩʪʨʘʩʥʦʩʪʠ ʢʘʦ ʿʝʜʥʦʛ ʦʜ ʦʩʥʦʚʥʠʭ ʧʨʠʥʮʠʧʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ 

 
199 ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 52. 
200 ɺʠʰʝ ʦ ʨʘʟʣʦʟʠʤʘ ʟʘ ʠʟʫʟʝ˂ʝ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʠ ˁʠʭʦʚʦʿ ʧʦʜʝʣʠ ʥʘ ʨʘʟʣʦʛʝ ʟʘ ʘʧʩʦʣʫʪʥʦ ʠʟʫʟʝ˂ʝ ʠ 

ʨʘʟʣʦʛʝ ʟʘ ʨʝʣʘʪʠʚʥʦ ʠʟʫʟʝ˂ʝ ʚʠʜ. ʫ ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 52-68.  
201 ʏʣ. 54, ʩʪ. 4 ɿɱɹ. 
202 ʏʣ. 150, ʩʪ. 3, ʪʘʯ. 3 ɿɱɹ. 
203 ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 69-70. 
204 ʏʣ. 160, ʩʪ. 1 ɿʘʢʦʥʘ ʦ ʥʘʩʣʝʹʠʚʘˁʫ - ɿʅ (ʉʣ. ʛʣʘʩʥʠʢ ʈʉ, ʙʨ. 46/95, 101/2003 - ʦʜʣʫʢʘ ʋʉʈʉ ʠ 6/2015). 

ʋ ʚʨʝʤʝ ʧʠʩʘˁʘ ʤʦʥʦʛʨʘʬʠʿʝ ɼ. ɫʫʨʹʝʚʠ˂ʘ ʫ ʥʘʚʝʜʝʥʦʿ ʦʜʨʝʜʙʠ ɿʅ ʥʠʿʝ ʩʝ ʠʟʨʠʯʠʪʦ ʧʦʤʠˁʘʦ ʿʘʚʥʠ 

ʙʝʣʝʞʥʠʢ ʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʪʝʩʪʘʤʝʥʪ, ʘʣʠ ʿʝ ʦʥʘ ʫ ʤʝʹʫʚʨʝʤʝʥʫ ʠʟʤʝˁʝʥʘ, ʪʝ ʿʝ ʥʘ ʪʘʿ ʥʘʯʠʥ ʦʪʢʣʦˁʝʥʘ 

ʩʚʘʢʘ ʩʫʤˁʘ ʦ ʧʨʠʤʝˁʠʚʦʩʪʠ ʦʚʝ ʦʜʨʝʜʙʝ ʠ ʥʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʪʝʩʪʘʤʝʥʪ ʠ ʜʦʜʘʪʥʦ ʦʩʥʘʞʝʥ ʘʨʛʫʤʝʥʪ 

ʦʚʦʛ ʘʫʪʦʨʘ ʦ ʘʥʘʣʦʛʥʦʿ ʧʨʠʤʝʥʠ ʦʚʝ ʦʜʨʝʜʙʝ ʠ ʥʘ ʜʨʫʛʝ ʧʨʘʚʥʝ ʧʦʩʣʦʚʝ ʢʦʿʠ ʪʨʝʙʘ ʜʘ ʙʫʜʫ ʩʘʯʠˁʝʥʠ ʫ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʿ ʬʦʨʤʠ. 
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ʜʝʣʘʪʥʦʩʪʠ. ʉʪʦʛʘ, ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʠʤʘ ʤʝʩʪʘ ʧʨʠʤʝʥʠ ʯʣ. 103 ɿʆʆ ʦ ʥʠʰʪʘʚʦʩʪʠ ʫʛʦʚʦʨʘ 

ʩʫʧʨʦʪʥʠʭ ʧʨʠʥʫʜʥʠʤ ʧʨʦʧʠʩʠʤʘ, ʿʘʚʥʦʤ ʧʦʨʝʪʢʫ ʠ ʜʦʙʨʠʤ ʦʙʠʯʘʿʠʤʘ.205 

ʇʦʨʝʜ ʩʣʫʯʘʿʝʚʘ ʥʘʚʝʜʝʥʠʭ ʫ ɿɱɹ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʢʘʦ ʣʠʮʝ ʦʜ ʿʘʚʥʦʛ ʧʦʚʝʨʝˁʘ ʪʨʝʙʘ 

ʠ ʫ ʜʨʫʛʠʤ ʩʠʪʫʘʮʠʿʘʤʘ ʜʘ ʩʝ ʫʟʜʨʞʘʚʘ ʦʜ ʧʦʩʪʫʧʘʢʘ ʢʦʿʠ ʙʠ ʤʦʛʣʠ ʠʟʘʟʚʘʪʠ ʩʫʤˁʫ ʫ 

ˁʝʛʦʚʫ ʥʝʧʨʠʩʪʨʘʩʥʦʩʪ.206 ʂʘʦ ʤʦʛʫ˂ʠ ʧʨʦʙʣʝʤ ʫ ʚʝʟʠ ʩʘ ʥʝʧʨʠʩʪʨʘʩʥʦʰ˂ʫ ʥʦʪʘʨʘ ʫ 

ʥʝʤʘʯʢʦʿ ʪʝʦʨʠʿʠ ʩʝ ʥʘʚʦʜʠ ʩʣʫʯʘʿ Ăʢʫ˂ʥʠʭ ʥʦʪʘʨʘñ (Hausnotar), ʪʿ. ʩʣʫʯʘʿ ʢʘʜʘ ʩʝ ʠʩʪʦ 

ʣʠʮʝ ʥʧʨ. ʿʝʜʥʘ ʙʘʥʢʘ ʧʨʠʣʠʢʦʤ ʟʘʢˀʫʯʠʚʘˁʘ ʚʝʣʠʢʦʛ ʙʨʦʿʘ ʧʨʘʚʥʠʭ ʧʦʩʣʦʚʘ ʦʙʨʘ˂ʘ 

ʠʩʪʦʤ ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʢʫ. ʊʦ ʩʚʘʢʘʢʦ ʤʦʞʝ ʫʢʘʟʠʚʘʪʠ ʥʘ ʪʦ ʜʘ ʜʘʪʠ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʫʞʠʚʘ 

ʧʦʚʝʨʝˁʝ ʪʦʛ ʣʠʮʘ, ʘʣʠ ʥʝ ʩʤʝ ʫʛʨʦʟʠʪʠ ˁʝʛʦʚʫ ʥʝʧʨʠʩʪʨʘʩʥʦʩʪ. ʆʥ ʩʚʦʿʠʤ ʧʦʥʘʰʘˁʝʤ, 

ʘ ʧʨʝ ʩʚʝʛʘ ʦʜʛʦʚʘʨʘʿʫ˂ʠʤ  ʫʧʦʟʦʨʝˁʝʤ ʠ ʧʦʫʯʘʚʘˁʝʤ ʩʘʫʛʦʚʘʨʘʯʘ ˁʝʛʦʚʦʛ ʩʪʘʣʥʦʛ 

ʢʣʠʿʝʥʪʘ ʪʨʝʙʘ ʜʘ ʩʧʨʝʯʠ ʤʘʢʘʨ ʠ ʩʫʤˁʫ ʦʚʝ ʩʪʨʘʥʝ ʫ ˁʝʛʦʚʫ ʥʝʧʨʠʩʪʨʘʩʥʦʩʪ.207  

3.3. ʅʘʯʝʣʦ ʥʝʟʘʚʠʩʥʦʩʪʠ 

ʅʘʯʝʣʦ ʥʝʟʘʚʠʩʥʦʩʪʠ ʿʝ ʿʝʜʥʦ ʦʜ ʦʩʥʦʚʥʠʭ ʥʘʯʝʣʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʰʪʚʘ. ʇʨʝʤʘ ʯʣ. 

2, ʩʪ. 2 ɿɱɹ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʿʝ ʫ ʦʙʘʚˀʘˁʫ ʜʝʣʘʪʥʦʩʪʠ ʥʝʟʘʚʠʩʘʥ ʠ ʩʘʤʦʩʪʘʣʘʥ. ʇʦʜ ʪʠʤʝ 

ʩʝ ʧʦʜʨʘʟʫʤʝʚʘ ʜʘ ʥʦʪʘʨ, ʢʘʦ ʚʨʰʠʣʘʮ ʿʘʚʥʝ ʩʣʫʞʙʝ ʠ ʜʝʦ ʪʟʚ. ʧʨʝʚʝʥʪʠʚʥʦʛ ʧʨʘʚʦʩʫʹʘ, 

ʚʨʰʠ ʩʚʦʿʫ ʜʝʣʘʪʥʦʩʪ ʩʣʦʙʦʜʥʦ, ʙʝʟ ʫʪʠʮʘʿʘ ʜʨʞʘʚʥʠʭ ʦʨʛʘʥʘ. ʇʨʠʣʠʢʦʤ ʚʨʰʝˁʘ ʨʘʜˁʠ 

ʥʘ ʢʦʿʝ ʿʝ ʦʚʣʘʰ˂ʝʥ ʚʦʜʠ ʩʝ ʠʩʢˀʫʯʠʚʦ ʚʘʞʝ˂ʠʤ ʧʨʦʧʠʩʠʤʘ, ʘ ʥʝ ʥʘʣʦʟʠʤʘ ʠ ʫʧʫʪʩʪʚʠʤʘ 

ʫʧʨʘʚʥʠʭ ʠ ʩʫʜʩʢʠʭ ʦʨʛʘʥʘ. 208 

ʅʝʟʘʚʠʩʥʦʩʪ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʧʦʜʨʘʟʫʤʝʚʘ ʚʠʩʦʢ ʩʪʝʧʝʥ ʠʥʪʝʛʨʠʪʝʪʘ ʣʠʮʘ ʢʦʿʝ 

ʦʚʫ ʜʝʣʘʪʥʦʩʪ ʦʙʘʚˀʘ.209 ʊʦ ʩʝ ʦʙʝʟʙʝʹʫʿʝ ʧʦʩʨʝʜʩʪʚʦʤ ʫʩʣʦʚʘ ʟʘ ʠʤʝʥʦʚʘˁʝ ʿʘʚʥʦʛ 

ʙʝʣʝʞʥʠʢʘ. ʊʘʢʦ ʩʝ ʢʘʦ ʿʝʜʘʥ ʦʜ ʫʩʣʦʚʘ ʟʘ ʠʤʝʥʦʚʘˁʝ ʥʘʚʦʜʠ ʠ ʜʦʩʪʦʿʥʦʩʪ ʿʘʚʥʦʛ 

ʧʦʚʝʨʝˁʘ ʟʘ ʦʙʘʚˀʘˁʝ ʧʦʩʣʦʚʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ.210  

 
205 ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 69-70.  
206 ʋ ʥʝʤʘʯʢʦʤ ʥɿʅʦʪ ʿʝ ʠʟʨʠʯʠʪʦ ʧʨʝʜʚʠʹʝʥʦ ʜʘ ʥʦʪʘʨ ʿʝ ʜʫʞʘʥ ʜʘ ʩʝ ʫʟʜʨʞʘʚʘ ʦʜ ʧʦʩʪʫʧʘʢʘ ʢʦʿʠ ʙʠ ʩʝ 

ʤʦʛʣʠ ʯʠʥʠʪʠ ʢʘʦ ʢʨʰʝˁʝ ˁʝʛʦʚʠʭ ʩʣʫʞʙʝʥʠʭ ʜʫʞʥʦʩʪʠ, ʘ ʧʦʩʝʙʥʦ ʦʥʠʭ ʢʦʿʠ ʙʠ ʩʝ ʤʦʛʣʠ ʯʠʥʠʪʠ ʢʘʦ 

ʟʘʚʠʩʥʦʩʪ ʠʣʠ ʧʨʠʩʪʨʘʩʥʦʩʪ. ɺʠʜ. Ä14, ʩʪ. 3, ʨʝʯ. 2 ʥɿʅʦʪ. 
207 Stefan Görk, BeckOK BnotO mit DONot und RLEmBNotK, (Hrsg. Stefan Görk auf der Grundlage von 

Schippel/Bracker, BnotO, 2011), München 2020, §14 Rn. 60; Rolf Gaupp, Die Unparteilichkeit des Notars: Eine 

Garantie des Vertragsrechts, XXXIV. Kongres des lateinischen Notariats- Bericht der Deutschen Delegation, 

Heilbronn 2003, 18-19. 
208ɺ. ʂʦʨʘ˂, ʋʣʦʛʘ ʥʦʪʘʨʘ ʫ ʩʘʩʪʘʚˀʘˁʫ ʧʨʘʚʥʠʭ ʧʦʩʣʦʚʘ ʩʘ ʧʦʩʝʙʥʠʤ ʦʩʚʨʪʦʤ ʥʘ ʘʥʘʣʠʟʫ 

ʫʧʦʨʝʜʥʦʧʨʘʚʥʠʭ ʨʿʝʰʝˁʘ, 153. 
209 W. Baumann, 8. 
210 ʏʣ. 25, ʩʪ. 1. ʪʘʯ. 6. ʋ ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ ʦʚʘʿ ʟʘʭʪʝʚ ʿʝ ʩʘʜʨʞʘʥ ʫ Ä14, ʩʪ. 3, ʨʝʯ. 1 ʥɿʅʦʪ ʫ ʢʦʿʝʤ ʩʝ ʥʘʚʦʜʠ 

ʜʘ ʿʝ ʥʦʪʘʨ ʜʫʞʘʥ ʩʚʦʿʠʤ ʧʦʥʘʰʘˁʝʤ ʫ ʦʢʚʠʨʫ ʩʣʫʞʙʝ ʠ ʚʘʥ ˁʝ ʜʘ ʩʝ ʧʦʢʘʞʝ ʜʦʩʪʦʿʥʠʤ ʧʦʰʪʦʚʘˁʘ ʠ 

ʧʦʚʝʨʝˁʘ ʢʦʿʝ ʩʝ ʧʨʫʞʘ ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʰʪʚʫ. 
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ʅʝʟʘʚʠʩʥʦ ʧʦʩʪʫʧʘˁʝ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʥʝ ʩʤʝ ʜʘ ʫʛʨʦʟʠ ʥʠ ʪʦ ʰʪʦ, ʫ ʩʢʣʘʜʫ ʩʘ 

ɿɱɹ, ʥʘʜʟʦʨ ʥʘʜ ʚʨʰʝˁʝʤ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʜʝʣʘʪʥʦʩʪʠ ʚʨʰʝ ʤʠʥʠʩʪʘʨʩʪʚʦ ʥʘʜʣʝʞʥʦ ʟʘ 

ʧʨʘʚʦʩʫʹʝ, ʥʘʜʣʝʞʥʠ ʩʫʜ ʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʢʦʤʦʨʘ211, ʥʠʪʠ ʰʪʦ ʦ ʙʨʦʿʫ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʭ ʤʝʩʪʘ212, ʠʤʝʥʦʚʘˁʫ213 ʠ ʧʨʝʩʪʘʥʢʫ214, ʨʘʜʥʦʤ ʚʨʝʤʝʥʫ215 ʚʨʰʝˁʘ 

ʩʣʫʞʙʝ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ, ʧʨʦʩʪʦʨʠʿʤʘ ʫ ʢʦʿʠʤʘ ʩʝ ʦʥʘ ʚʨʰʠ216, ʨʘʟʨʝʰʝˁʫ217, 

ʧʨʠʚʨʝʤʝʥʦʤ ʫʜʘˀʝˁʫ218 ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʠ ʜʨ. ʦʜʣʫʢʫ ʜʦʥʦʩʠ ʤʠʥʠʩʪʘʨ ʧʨʘʚʜʝ. 

ʋʧʨʘʚʦ ʨʘʜʠ ʟʘʰʪʠʪʝ ʦʚʦʛ ʥʘʯʝʣʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʰʪʚʘ ʫ ɿɱɹ ʩʫ ʩʘʜʨʞʘʥʝ ʠ ʦʜʨʝʜʙʝ 

ʢʦʿʠʤʘ ʩʝ ʞʝʣʠ ʦʯʫʚʘʪʠ ʥʝʟʘʚʠʩʥʦʩʪ ʿʘʚʥʠʭ ʙʝʣʝʞʥʠʢʘ ʫ ʦʜʥʦʩʫ ʥʘ ʤʠʥʠʩʪʘʨʩʪʚʦ ʠ ʜʨʫʛʝ 

ʜʨʞʘʚʥʝ ʦʨʛʘʥʝ. ɱʝʜʘʥ ʦʜ ʤʝʭʘʥʠʟʘʤʘ ʟʘʰʪʠʪʝ ˁʝʛʦʚʝ ʥʝʟʘʚʠʩʥʦʩʪʠ ʿʝ ʩʪʘʣʥʦʩʪ ʬʫʥʢʮʠʿʝ 

ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ219, ʦʜʥʦʩʥʦ ʪʦ ʰʪʦ ʩʝ ʦʥ ʥʝ ʠʤʝʥʫʿʝ ʥʘ ʦʜʨʝʹʝʥʦ ʚʨʝʤʝ, ʚʝ˂ ˁʝʛʦʚʘ 

ʜʝʣʘʪʥʦʩʪ ʧʨʝʩʪʘʿʝ ʩʤʨ˂ʫ ʠʣʠ ʩʘ ʥʘʚʨʰʝʥʠʭ 67 ʛʦʜʠʥʘ ʞʠʚʦʪʘ, ʦʪʢʘʟʦʤ ʠʣʠ 

ʨʘʟʨʝʰʝˁʝʤ.220 ʊʘʢʦʹʝ, ʠʩʪʦʤ ʮʠˀʫ ʩʣʫʞʠ ʠ ʦʜʨʝʜʙʘ ʢʦʿʦʤ ʿʝ ʧʨʝʜʚʠʹʝʥʦ ʜʘ ʩʫ ʧʨʝʪʨʝʩ 

ʢʘʥʮʝʣʘʨʠʿʝ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʠ ʦʜʫʟʠʤʘˁʝ ʩʪʚʘʨʠ ʢʦʿʝ ʩʫ ʤʫ ʧʦʚʝʨʝʥʝ ʥʘ ʯʫʚʘˁʝ, 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʭ ʩʧʠʩʘ ʠ ʢˁʠʛʘ ʤʦʛʫ˂ʠ ʩʘʤʦ ʧʦʜ ʫʩʣʦʚʦʤ ʜʘ ʿʝ ʪʦ ʠʟʨʠʯʠʪʦ ʥʘʣʦʞʝʥʦ 

ʫ ʦʜʣʫʮʠ ʢʦʿʘ ʿʝ ʜʦʥʝʩʝʥʘ ʫ ʢʨʠʚʠʯʥʦʤ ʧʦʩʪʫʧʢʫ.221 

ʆʩʠʤ ʪʦʛʘ, ʥʝʟʘʚʠʩʥʦʩʪ ʿʘʚʥʠʭ ʙʝʣʝʞʥʠʢʘ ʦʜ ʜʨʞʘʚʥʠʭ ʦʨʛʘʥʘ ʧʦʩʪʠʞʝ ʩʝ ʪʠʤʝ ʰʪʦ 

ʦʥ ʥʝ ʧʨʠʤʘ ʧʣʘʪʫ ʦʜ ʜʨʞʘʚʝ, ʚʝ˂ ʥʘʛʨʘʜʫ ʟʘ ʨʘʜ ʠ ʥʘʢʥʘʜʫ ʪʨʦʰʢʦʚʘ ʥʘʧʣʘ˂ʫʿʝ ʦʜ 

ʩʪʨʘʥʘʢʘ.222 ʀʟʥʦʩ ʥʘʛʨʘʜʝ ʟʘ ʦʜʨʝʹʝʥʫ ʨʘʜˁʫ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʿʝ ʫʥʘʧʨʝʜ ʦʜʨʝʹʝʥ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʤ ʪʘʨʠʬʦʤ ʢʦʿʫ ʫʪʚʨʹʫʿʝ ʤʠʥʠʩʪʘʨ. ʄʝʹʫʪʠʤ, ʫ ʪʦʤʝ ʰʪʦ ʧʨʠʤʘˁʘ 

ʿʘʚʥʠʭ ʙʝʣʝʞʥʠʢʘ ʟʘʚʠʩʝ ʦʜ ʩʪʨʘʥʘʢʘ ʠ ʙʨʦʿʘ ʧʨʝʜʫʟʝʪʠʭ ʨʘʜˁʠ ʧʦʿʝʜʠʥʠ ʘʫʪʦʨʠ ʚʠʜʝ ʠ 

ʦʧʘʩʥʦʩʪ ʧʦ ʥʝʟʘʚʠʩʥʦʩʪ ʿʘʚʥʠʭ ʙʝʣʝʞʥʠʢʘ. ʊʘʢʦ, ʧʨʝʤʘ ʐʪʠʨʥʝʨʫ, ʟʘʨʘʜʘ ʿʘʚʥʦʛ 
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219 ʏʣ. 2, ʩʪ. 2 ɿɱɹ. 
220 ʏʣ. 24 ɿɱɹ. 
221 ʏʣ. 23 ɿɱɹ. ɼʦ 2015. ʛʦʜʠʥʝ ʫ ɿɱɹ ʿʝ ʫ ʯʣ. 60 ʙʠʦ ʧʨʝʜʚʠʹʝʥ ʠ ʠʤʫʥʠʪʝʪ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʢʦʿʠ ʩʝ ʫ 

ʜʦʤʘ˂ʦʿ ʣʠʪʝʨʘʪʫʨʠ ʪʘʢʦʹʝ ʥʘʚʦʜʠ ʢʘʦ ʚʠʜ ʟʘʰʪʠʪʝ ʥʝʟʘʚʠʩʥʦʩʪʠ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ. ɺʠʜ. ɼ. ɫʫʨʹʝʚʠ˂, 

ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 171. ʆʚʘ ʦʜʨʝʜʙʘ ʿʝ ʛʣʘʩʠʣʘ: Ăʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʥʝ ʤʦʞʝ ʙʠʪʠ ʧʨʠʪʚʦʨʝʥ ʫ 

ʢʨʠʚʠʯʥʦʤ ʧʦʩʪʫʧʢʫ ʢʦʿʠ ʿʝ ʧʦʢʨʝʥʫʪ ʧʨʦʪʠʚ ˁʝʛʘ ʟʙʦʛ ʩʫʤˁʝ ʜʘ ʿʝ ʫʯʠʥʠʦ ʢʨʠʚʠʯʥʦ ʜʝʣʦ ʫ ʚʝʟʠ ʩʘ 

ʦʙʘʚˀʘˁʝʤ ʜʝʣʘʪʥʦʩʪʠ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ, ʙʝʟ ʧʨʝʪʭʦʜʥʝ ʜʦʟʚʦʣʝ ʚʝ˂ʘ ʚʠʰʝʛ ʩʫʜʘ ʥʘ ʯʠʿʝʤ ʩʝ ʧʦʜʨʫʯʿʫ 

ʚʦʜʠ ʧʦʩʪʫʧʘʢñ. ʄʝʹʫʪʠʤ, ɿʘʢʦʥʦʤ ʦ ʠʟʤʝʥʘʤʘ ʠ ʜʦʧʫʥʘʤʘ ɿʘʢʦʥʘ ʦ ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʰʪʚʫ ʠʟ 2015. ʛʦʜʠʥʝ 

(ʉʣ. ʛʣʘʩʥʠʢ ʈʉ, ʙʨ. 106/2015 ʦʜ 21. ʜʝʮʝʤʙʨʘ 2015. ʛʦʜʠʥʝ) ʦʚʘ ʦʜʨʝʜʙʘ ʿʝ ʙʨʠʩʘʥʘ, ʘ ʢʘʦ ʨʘʟʣʦʛ ʟʘ ʦʚʫ 

ʠʟʤʝʥʫ ʫ ʦʙʨʘʟʣʦʞʝˁʫ ʧʨʝʜʣʦʛʘ ʪʦʛʘ ʟʘʢʦʥʘ ʿʝ ʥʘʚʝʜʝʥʦ ʜʘ ʿʝ Ăʦʚʘ ʚʨʩʪʘ ʟʘʰʪʠʪʝ ʥʝʦʧʨʘʚʜʘʥʦ ʧʨʦʧʠʩʘʥʘñ, 

ʪʝ ʜʘ ʩʝ ʦʜ ˁʝ ʦʜʫʩʪʘʿʝ.  
222 ʏʣ. 134-142 ɿɱɹ. 
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ʙʝʣʝʞʥʠʢʘ ʟʘʚʠʩʠ ʫ ʚʝʣʠʢʦʿ ʤʝʨʠ ʦʜ ʝʢʦʥʦʤʩʢʠ ʿʘʢʠʭ ʢʣʠʿʝʥʘʪʘ ʢʦʿʠ ʤʫ ʜʦʥʦʩʝ ʤʥʦʛʦ 

ʧʦʩʣʦʚʘ ʚʝʣʠʢʝ ʚʨʝʜʥʦʩʪʠ.223 ɿʙʦʛ ʪʦʛʘ ʦʥ ʩʝ ʥʝ˂ʝ ʪʘʢʦ ʣʘʢʦ ʦʜʣʫʯʠʪʠ ʥʘ ʪʦ ʜʘ ʪʝʤʝˀʥʠʤ 

ʧʦʫʯʘʚʘˁʝʤ ʠ ʫʧʦʟʦʨʝˁʝʤ ʦʜʚʨʘʪʠ ʩʘʫʛʦʚʦʨʥʠʢʘ ˁʝʛʦʚʦʛ ʢʣʠʿʝʥʪʘ ʦʜ ʟʘʢˀʫʯʝˁʘ 

ʢʦʥʢʨʝʪʥʦʛ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʠ ʥʘ ʪʘʿ ʥʘʯʠʥ ʠʟʛʫʙʠ ʢʣʠʿʝʥʪʘ ʢʦʿʠ ˂ʝ ʧʨʦʥʘ˂ʠ ʜʨʫʛʦʛ ʥʦʪʘʨʘ 

ʢʦʿʠ ˂ʝ ʤʘˁʝ ʦʟʙʠˀʥʦ ʧʨʠʩʪʫʧʠʪʠ ʧʦʫʯʘʚʘˁʫ ˁʝʛʦʚʦʛ ʩʘʫʛʦʚʘʨʘʯʘ. ʂʘʢʦ ʜʘˀʝ ʥʘʚʦʜʠ 

ʦʚʘʿ ʘʫʪʦʨ, ʥʦʪʘʨ Ăʩʚʦʿʠʤ ʥʝʫʩʪʨʘʰʠʚʠʤ ʧʦʫʯʘʚʘˁʝʤñ ʥʝ˂ʝ ʩʧʨʝʯʠʪʠ ʩʚʦʛ ʢʣʠʿʝʥʪʘ ʜʘ 

ʧʨʝʜʫʟʤʝ ʩʫʤˁʠʚʫ ʧʨʘʚʥʫ ʨʘʜˁʫ, ʚʝ˂ ˂ʝ ʩʘʤʦ ʩʤʘˁʠʪʠ ʩʚʦʿʝ ʧʨʠʭʦʜʝ.224  

ʇʦʨʝʜ ʦʚʦʛ, ʐʪʠʨʥʝʨ ʥʘʚʦʜʠ ʿʦʰ ʿʝʜʘʥ ʧʨʦʙʣʝʤ ʫ ʚʝʟʠ ʩʘ ʤʦʛʫ˂ʥʦʰ˂ʫ ʿʘʚʥʦʛ 

ʙʝʣʝʞʥʠʢʘ ʜʘ ʰʪʦ ʚʝ˂ʠʤ ʧʦʚʝ˂ʘˁʝʤ ʙʨʦʿʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʭ ʟʘʧʠʩʘ ʢʦʿʝ ʪʨʝʙʘ ʜʘ ʩʘʯʠʥʠ 

ʫʚʝ˂ʘ ʩʚʦʿʝ ʧʨʠʭʦʜʝ. ʇʨʝʤʘ ʦʚʦʤ ʘʫʪʦʨʫ, ʫ ʪʘʢʚʦʿ ʩʠʪʫʘʮʠʿʠ ʟʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʿʝ ʚʨʝʤʝ 

ʥʦʚʘʮ. ɿʙʦʛ ʪʦʛʘ, ʦʥ ʞʫʨʠ ʜʘ ʟʘʚʨʰʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʥʝ ʦʩʪʘʚˀʘʿʫ˂ʠ ʪʘʢʦ 

ʜʦʚʦˀʥʦ ʚʨʝʤʝʥʘ ʟʘ ʧʦʫʯʘʚʘˁʝ ʩʪʨʘʥʘʢʘ.225 ʆʥʦ ʩʝ ʪʘʜʘ ʩʚʦʜʠ ʥʘ ʿʝʜʥʦʣʠʯʥʦ ʯʠʪʘˁʝ 

ʪʝʢʩʪʘ ʫʛʦʚʦʨʘ ʫʟ ʢʨʘʪʢʝ ʦʜʛʦʚʦʨʝ ʥʘ ʧʠʪʘˁʘ. ʐʪʠʨʥʝʨ ʠʩʢʘʟʫʿʝ ʟʘʙʨʠʥʫʪʦʩʪ ʟʙʦʛ ʪʦʛʘ 

ʰʪʦ ʥʝʨʝʪʢʦ ʥʦʪʘʨ ʠʩʪʫʧʘ ʢʘʦ ʙʠʟʥʠʩʤʝʥ ʯʠʤʝ ʩʝ ʫʛʨʦʞʘʚʘ ˁʝʛʦʚʘ ʫʣʦʛʘ, ʦʜʥʦʩʥʦ 

ʥʝʟʘʚʠʩʥʦʩʪ ʠ ʥʝʧʨʠʩʪʨʘʩʥʦʩʪ ʢʦʿʘ ʿʝ ʩʣʠʯʥʘ ʩʫʜʠʿʩʢʦʿ.226 ʆʥ ʩʤʘʪʨʘ ʜʘ ˂ʝ Ăʨʠʟʠʢ ʪʫʞʙʝ 

ʟʘ ʥʘʢʥʘʜʫ ʰʪʝʪʝ ʪʝʰʢʦ ʥʘʚʝʩʪʠ ʥʦʪʘʨʘ ʜʘ ʥʝʫʩʪʨʘʰʠʚʠʤ ʧʦʫʯʘʚʘˁʝʤ ʫʛʨʦʟʠ ʧʨʠʭʦʜʝ 

ʦʜ ʪʘʢʩʠ, ʧʦʩʝʙʥʦ ʟʙʦʛ ʪʦʛʘ ʰʪʦ ʦʩʠʛʫʨʘˁʝ ʫʤʘˁʫʿʝ ʣʠʯʥʠ ʝʢʦʥʦʤʩʢʠ ʨʠʟʠʢñ.227 ʋ ʚʝʟʠ 

ʩʘ ʪʠʤʝ, ʐʪʠʨʥʝʨ ʧʨʝʜʣʘʞʝ ʥʝʢʦʣʠʢʦ ʥʘʯʠʥʘ ʜʘ ʩʝ ʦʯʫʚʘ ʥʝʧʨʠʩʪʨʘʩʥʦʩʪ ʠ ʝʢʦʥʦʤʩʢʘ 

ʥʝʟʘʚʠʩʥʦʩʪ ʥʦʪʘʨʘ ʠ ʜʘ ʩʝ ʝʬʝʢʪʠʚʥʠʿʝ ʦʙʣʠʢʫʿʝ ʧʦʫʯʘʚʘˁʝ ʠ ʧʨʘʚʥʦ ʥʝʫʢʠʭ ʣʠʮʘ. ɱʝʜʘʥ 

ʦʜ ˁʠʭ ʿʝ ʪʘʿ ʜʘ ʥʦʪʘʨʠ ʠʤʘʿʫ ʩʪʘʪʫʩ ʜʨʞʘʚʥʠʭ ʩʣʫʞʙʝʥʠʢʘ ʢʦʿʠ ʨʘʜʝ ʟʘ ʬʠʢʩʥʫ ʧʣʘʪʫ ʿ ʝʨ 

ʙʠ ʥʘ ʪʘʿ ʥʘʯʠʥ ˁʠʭʦʚʘ ʝʛʟʠʩʪʝʥʮʠʿʘ ʙʠʣʘ ʦʙʝʟʙʝʹʝʥʘ ʠ ʥʝ ʙʠ ʟʘʚʠʩʠʣʘ ʦʜ ʧʨʠʭʦʜʘ ʦʜ 

ʪʘʢʩʠ. ʇʨʝʤʘ ʦʚʦʤ ʘʫʪʦʨʫ, ʠʟʙʦʨ ʦʚʝ ʧʨʦʬʝʩʠʿʝ ʠ ʥʝ ʪʨʝʙʘ ʜʘ ʙʫʜʝ ʤʦʪʠʚʠʩʘʥ ʩʪʠʮʘˁʝʤ, 

ʚʝ˂ ʟʘʜʦʚʦˀʩʪʚʦʤ ʚʨʰʝˁʘ ʜʝʣʘʪʥʦʩʪʠ ʢʦʿʘ ʧʦʤʘʞʝ ʜʘ ʩʝ ʠʟʙʝʛʥʫ ʩʧʦʨʦʚʠ.228 ʀʘʢʦ ʿʝ 

 
223 Rolf St¿rner, ĂDer Notar ï unabhªngiges Organ der Rechtspflege?ñ, JuristenZeitung, 5/6, 1974, 155. ʀʘʢʦ ʿʝ 

ʟʘ ʣʠʮʝ ʢʦʿʝ ʩʝ ʦʙʨʘ˂ʘ ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʢʫ ʧʦʚʦʜʦʤ ʧʨʝʜʫʟʠʤʘˁʘ ʥʝʢʝ ʩʣʫʞʙʝʥʝ ʨʘʜˁʝ ʧʨʠʢʣʘʜʥʠʿʠ ʪʝʨʤʠʥ 

ñʩʪʨʘʥʢʘñ ʦʚʘʿ ʘʫʪʦʨ ʢʦʨʠʩʪʠ ʪʝʨʤʠʥ Ăʢʣʠʿʝʥʪñ. ʆʥ ʪʦ ʚʝʨʦʚʘʪʥʦ ʯʠʥʠ ʩʘ ʮʠˀʝʤ ʜʘ ʥʘʛʣʘʩʠ ʧʦʩʝʙʘʥ ʦʜʥʦʩ 

ʢʦʿʠ ʩʝ ʢʦʿʠ ʥʘʩʪʘʿʝ ʠʟʤʝʹʫ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʠ ʩʪʨʘʥʢʝ ʢʦʿʘ ʤʫ ʩʝ ʦʙʨʘ˂ʘ ʯʝʩʪʦ ʧʦʚʦʜʦʤ ʚʝʣʠʢʦʛ ʙʨʦʿʘ 

ʨʘʟʣʠʯʠʪʠʭ ʧʦʩʣʦʚʘ. 
224 R. Stürner, 156.  
225 Ibid. 
226 Ibid. 
227 Ibid, 159. 
228 Ibid, 159-160. ʇʦʨʝʜ ʦʚʦʛ, ʐʪʠʨʥʝʨ ʿʝ ʫ ʨʘʜʫ ʧʨʝʜʣʦʞʠʦ ʿʦʰ ʥʝʢʦʣʠʢʦ ʥʘʯʠʥʘ ʦʙʝʟʙʝʹʝˁʘ 

ʥʝʧʨʠʩʪʨʘʩʥʦʩʪʠ ʠ ʥʝʟʘʚʠʩʥʦʩʪʠ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ. ɱʝʜʘʥ ʦʜ ˁʠʭ ʿʝ ʫʚʦʹʝˁʝ ʯʚʨʩʪʝ ʥʘʜʣʝʞʥʦʩʪʠ ʟʘ 

ʫʛʦʚʦʨʝ ʢʦʿʝ ʧʨʘʚʥʦ ʥʝʫʢʝ ʩʪʨʘʥʢʝ ʧʦ ʧʨʘʚʠʣʫ ʟʘʢˀʫʯʫʿʫ ʩʘ ʧʨʘʚʥʦ ʚʝʨʟʠʨʘʥʠʤ ʠ ʝʢʦʥʦʤʩʢʠ ʤʦ˂ʥʠʿʠʤ 

ʩʘʫʛʦʚʘʨʘʯʠʤʘ, ʢʘʦ ʰʪʦ ʩʫ ʥʧʨ. ʫʛʦʚʦʨ ʦ ʟʘʿʤʫ ʠʣʠ ʩʚʠ ʫʛʦʚʦʨʠ ʫ ʢʦʿʠʤʘ ʿʝ ʩʘʜʨʞʘʥʘ ʩʘʛʣʘʩʥʦʩʪ ʿʝʜʥʝ 

ʩʪʨʘʥʝ ʟʘ ʥʝʧʦʩʨʝʜʥʦ ʠʟʚʨʰʝˁʝ. ʉʣʝʜʝ˂ʠ ʧʨʝʜʣʦʛ ʿʝ ʜʘ ʩʝ ʠʩʢˀʫʯʠ ʤʦʛʫ˂ʥʦʩʪ ʜʘ ʩʝ ʥʦʪʘʨ ʿʘʚʠ ʫ ʩʚʦʿʩʪʚʫ 

ʩʘʚʝʪʥʠʢʘ ʿʝʜʥʝ ʩʪʨʘʥʝ, ʫ ʩʢʣʘʜʫ ʩʘ Ä 24, ʩʪ. 1, ʨʝʯ. 1 ʥɿʅʦʪ. ʆʩʠʤ ʪʦʛʘ, ʧʨʝʤʘ ʩʭʚʘʪʘˁʫ ʦʚʦʛ ʘʫʪʦʨʘ, 

ʨʝʜʦʚʥʘ ʜʫʞʥʦʩʪ ʧʦʫʯʘʚʘˁʘ ʙʠ ʪʨʝʙʘʣʦ ʿʘʩʥʦ ʜʘ ʩʝ ʧʨʦʰʠʨʠ ʠ ʥʘ ʝʢʦʥʦʤʩʢʝ ʦʧʘʩʥʦʩʪʠ ʢʦʿʝ ʧʦ ʧʨʘʚʠʣʫ 

ʧʨʝʪʝ ʠʟ ʦʜʨʝʹʝʥʦʛ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʠʣʠ ʧʨʦʠʟʣʘʟʝ ʫ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ ʠʟ ʧʦʩʝʙʥʠʭ ʯʠˁʝʥʠʮʘ ʢʦʿʝ ʩʫ 
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ʐʪʠʨʥʝʨʦʚʘ ʧʨʠʤʝʜʙʘ ʦ ʤʦʛʫ˂ʝʤ ʫʪʠʮʘʿʫ ʥʘʯʠʥʘ ʦʩʪʚʘʨʠʚʘˁʘ ʧʨʠʭʦʜʘ ʿʘʚʥʦʛ 

ʙʝʣʝʞʥʠʢʘ ʥʘ ʢʚʘʣʠʪʝʪ ʨʘʜˁʠ ʢʦʿʝ ʧʨʝʜʫʟʠʤʘ ʩʤʠʩʣʝʥʘ, ʯʠʥʠ ʩʝ ʜʘ ʧʨʝʪʚʘʨʘˁʝ ʥʦʪʘʨʘ ʫ 

ʜʨʞʘʚʥʝ ʩʣʫʞʙʝʥʠʢʝ ʢʦʿʠ ˂ʝ ʦʜ ʜʨʞʘʚʝ ʧʨʠʤʘʪʠ ʧʣʘʪʫ ʥʠʿʝ ʦʜʛʦʚʘʨʘʿʫ˂ʝ ʨʝʰʝˁʝ. ɱʝʜʘʥ 

ʦʜ ʦʩʥʦʚʥʠʭ ʮʠˀʝʚʘ ʫʚʦʹʝˁʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʰʪʚʘ ʿʝ ʨʘʩʪʝʨʝ˂ʝˁʝ ʩʫʜʦʚʘ ʠ ʜʨʞʘʚʥʦʛ 

ʘʧʘʨʘʪʘ. ʂʘʦ ʰʪʦ ʿʝ ʚʝ˂ ʨʝʯʝʥʦ, ʥʝʟʘʚʠʩʥʦʩʪ ʿʘʚʥʠʭ ʙʝʣʝʞʥʠʢʘ ʟʘʭʪʝʚʘ ʚʠʩʦʢ ʩʪʝʧʝʥ 

ʠʥʪʝʛʨʠʪʝʪʘ ʣʠʮʘ ʢʦʿʘ ʩʝ ʟʘ ʦʚʦ ʤʝʩʪʦ ʠʤʝʥʫʿʫ, ʘ ʪʦ ʩʝ ʦʙʝʟʙʝʹʫʿʝ ʚʠʩʦʢʠʤ ʢʨʠʪʝʨʠʿʫʤʠʤʘ 

ʧʨʠʣʠʢʦʤ ʠʟʙʦʨʘ ʣʠʮʘ ʜʦʩʪʦʿʥʠʭ ʦʙʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʜʝʣʘʪʥʦʩʪʠ, ʢʘʦ ʠ 

ʩʘʥʢʮʠʦʥʠʩʘˁʝʤ ʧʦʩʪʫʧʘʢʘ ʩʫʧʨʦʪʥʠʭ ʧʨʘʚʠʣʠʤʘ ʢʦʿʠʤʘ ʩʝ ʦʥʘ ʨʝʛʫʣʠʰʝ. 

3.4. ʅʘʯʝʣʦ ʧʦʚʝʨˀʠʚʦʩʪʠ 

ʇʦʿʝʜʠʥʠ ʘʫʪʦʨʠ ʫ ʥʝʤʘʯʢʦʿ ʪʝʦʨʠʿʠ ʩʚʨʩʪʘʚʘʿʫ ʠ ʥʘʯʝʣʦ ʧʦʚʝʨˀʠʚʦʩʪʠ, ʟʘʿʝʜʥʦ ʩʘ 

ʥʘʯʝʣʠʤʘ ʥʝʟʘʚʠʩʥʦʩʪʠ ʠ ʥʝʧʨʠʩʪʨʘʩʥʦʩʪʠ, ʫ ʩʫʰʪʠʥʩʢʠ ʪʝʤʝˀ ʥʦʪʘʨʠʿʘʪʘ.229 ʋ ʩʨʧʩʢʦʿ 

ʠ ʜʦʢʪʨʠʥʠ ʟʝʤʘˀʘ ʠʟ ʦʢʨʫʞʝˁʘ ʿʝʜʥʘ ʛʨʫʧʘ ʘʫʪʦʨʘ ʥʘʚʦʜʠ ʥʘʯʝʣʦ ʧʦʚʝʨˀʠʚʦʩʪʠ ʢʘʦ 

ʿʝʜʥʦ ʦʜ ʥʘʯʝʣʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʰʪʚʘ230, ʜʦʢ ʧʦʿʝʜʠʥʠ ʘʫʪʦʨʠ ʪʦ ʥʝ ʯʠʥʝ231. ʇʦʜ ʥʘʯʝʣʦʤ 

ʧʦʚʝʨˀʠʚʦʩʪʠ ʧʦʜʨʘʟʫʤʝʚʘ ʩʝ ʜʫʞʥʦʩʪ ʯʫʚʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʪʘʿʥʝ, ʪʿ. ʜʫʞʥʦʩʪ 

ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʜʘ ʯʫʚʘ ʢʘʦ ʪʘʿʥʫ ʧʦʜʘʪʢʝ ʢʦʿʝ ʿʝ ʩʘʟʥʘʦ ʧʨʠʣʠʢʦʤ ʚʨʰʝˁʘ 

ʜʝʣʘʪʥʦʩʪʠ.232 ʆʩʠʤ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ, ʜʫʞʥʦʩʪ ʯʫʚʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʪʘʿʥʝ ʠʤʘʿʫ ʠ 

ʜʨʫʛʘ ʣʠʮʘ ʢʦʿʘ ʩʫ ʢʦʜ ˁʝʛʘ ʟʘʧʦʩʣʝʥʘ.233 ʆʚʘ ʦʙʘʚʝʟʘ ʿʝ ʪʨʘʿʥʘ, ʪʿ. ʥʝ ʧʨʝʩʪʘʿʝ 

ʟʘʚʨʰʝʪʢʦʤ ʩʣʫʞʙʝ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ, ʦʜʥʦʩʥʦ ʧʨʝʩʪʘʥʢʦʤ ʟʘʧʦʩʣʝˁʘ ʢʦʜ ʿʘʚʥʦʛ 

ʙʝʣʝʞʥʠʢʘ.234 

ʆʚʦ ʥʘʯʝʣʦ ʩʣʫʞʠ ʠʥʪʝʨʝʩʫ ʩʪʨʘʥʘʢʘ ʯʠʿʠ ʩʝ ʧʦʚʝʨˀʠʚʠ ʧʦʜʘʮʠ ʦʪʢʨʠʚʘʿʫ 

ʧʨʠʣʠʢʦʤ ʧʨʝʜʫʟʠʤʘˁʘ ʥʝʢʝ ʨʘʜˁʝ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ, ʘʣʠ ʠ ʟʘʰʪʠʪʠ ʿʘʚʥʦʛ ʧʦʚʝʨʝˁʘ 

ʢʦʿʝ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʫʞʠʚʘ.235 ʇʨʝʜʫʟʠʤʘˁʝ ʨʘʜˁʠ ʠʟ ʥʘʜʣʝʞʥʦʩʪʠ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʧʦ 

ʧʨʘʚʠʣʫ ʧʦʜʨʘʟʫʤʝʚʘ ʦʪʢʨʠʚʘˁʝ ʧʦʜʘʪʘʢʘ ʦ ʣʠʯʥʠʤ ʦʜʥʦʩʠʤʘ, ʧʦʨʦʜʠʯʥʠʤ ʠ 

ʠʤʦʚʠʥʩʢʠʤ ʧʨʠʣʠʢʘʤʘ ʩʪʨʘʥʘʢʘ. ɼʫʞʥʦʩʪ ʯʫʚʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʪʘʿʥʝ ʪʨʝʙʘ ʜʘ 

 
ʧʦʟʥʘʪʝ ʥʦʪʘʨʫ. ʅʘ ʢʨʘʿʫ, ʦʥ ʠʩʪʠʯʝ ʜʘ ʙʠ ʥʝʧʨʠʩʪʨʘʩʥʦʤ ʠ ʥʝʟʘʚʠʩʥʦʤ ʥʦʪʘʨʫ ʪʨʝʙʘʣʦ ʜʘʪʠ ʤʦʛʫ˂ʥʦʩʪ ʜʘ 

ʦʜʙʠʿʝ ʧʨʝʜʫʟʠʤʘˁʝ ʨʘʜˁʝ ʠ ʥʘ ʦʩʥʦʚʫ ʩʫʤˁʝ ʫ ʥʝʚʘʞʦʩʪ ʫʛʦʚʦʨʥʠʭ ʦʜʨʝʜʘʙʘ, ʘ ʥʝ ʩʘʤʦ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʿʝ 

ʥʝʚʘʞʥʦʩʪ ʦʯʠʛʣʝʜʥʘ ʢʘʦ ʰʪʦ ʿʝ ʧʨʝʜʚʠʹʝʥʦ ʫ Ä14, ʩʪ. 2 ʥɿʅʦʪ ʠ 17, ʩʪ. 2 ʥɿʇʦʪʀʩʧ. 
229 W. Baumann, 7. 
230 ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 46-51; ʄʠʭʘʿʣʦ ɼʠʢʘ, Ăɱʘʚʥʦʙʠˀʝʞʥʠʯʢʠ ʧʦʩʣʦʚʠñ, ɿʘʢʦʥ 

ʦ ʿʘʚʥʦʤ ʙʠˀʝʞʥʠʰʪʚʫ, ɿʘʛʨʝʙ 1994, 93; ʊʨʛʦʚʯʝʚʠ˂ ʇʨʦʢʠ˂ ʠ ʂʦʨʘ˂ ʦʚʦ ʥʘʯʝʣʦ ʥʘʟʠʚʘʿʫ ʥʘʯʝʣʦʤ 

ʩʪʨʘʥʘʯʢʝ ʧʨʠʚʠʣʝʛʠʿʝ ï intuitu personae. ɺʠʜ. ʄ. ʊʨʛʦʚʯʝʚʠ˂ ʇʨʦʢʠ˂, ʆʚʣʘʰ˂ʝˁʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʠ 

ʦʨʛʘʥʠʟʘʮʠʿʘ ʙʝʣʝʞʥʠʰʪʚʘ, 140-141 ʠ ɺ. ʂʦʨʘ˂, ʋʣʦʛʘ ʥʦʪʘʨʘ ʫ ʩʘʩʪʘʚˀʘˁʫ ʧʨʘʚʥʠʭ ʧʦʩʣʦʚʘ ʩʘ 

ʧʦʩʝʙʥʠʤ ʦʩʚʨʪʦʤ ʥʘ ʘʥʘʣʠʟʫ ʫʧʦʨʝʜʥʦʧʨʘʚʥʠʭ ʨʿʝʰʝˁʘ, 171-174. 
231 ɸ. ɱʘʢʰʠ˂, Ăʅʦʪʘʨʠʿʘʪ ʢʘʦ ʿʘʚʥʘ ʩʣʫʞʙʘñ, 98-108. 
232 ʏʣ. 57, ʩʪ. 1 ɿɱɹ. 
233 ʏʣ. 57, ʩʪ. 2 ɿɱɹ. 
234 ʏʣ. 57, ʩʪ. 6 ɿɱɹ. 
235 S. Görk, § 18. 
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ʜʦʧʨʠʥʝʩʝ ʪʦʤʝ ʜʘ ʩʪʨʘʥʢʝ ʠʤʘʿʫ ʧʦʚʝʨʝˁʘ ʫ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ, ʪʿ. ʜʘ ʙʫʜʫ ʩʣʦʙʦʜʥʝ ʜʘ 

ʧʨʝʜ ˁʠʤʝ ʠʟʥʝʩʫ ʪʘʢʚʝ ʯʠˁʝʥʠʮʝ. ɿʘʪʦ ʩʝ ʢʘʞʝ ʜʘ ʩʝ ʦʚʘ ʜʫʞʥʦʩʪ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ 

Ăʟʘʩʥʠʚʘ ʥʘ ʧʨʠʨʦʜʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʜʝʣʘʪʥʦʩʪʠ ʠ ʚʘʞʠ ʢʘʦ ʥʝʧʠʩʘʥʦ ʧʨʘʚʠʣʦ ʦʜ 

ˁʝʥʦʛ ʥʘʩʪʘʥʢʘñ, ʪʿ. ʠ ʧʨʝ ʥʝʛʦ ʰʪʦ ʿʝ ʙʠʣʘ ʠʟʨʠʯʠʪʦ ʨʝʛʫʣʠʩʘʥʘ.236 

ʇʨʝʤʘ ʯʣ. 57, ʩʪ. 1 ɿɱɹ, ʜʫʞʥʦʩʪ ʯʫʚʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʪʘʿʥʝ ʧʦʩʪʦʿʠ Ăʘʢʦ ʠʟ 

ʟʘʢʦʥʘ, ʚʦˀʝ ʩʪʨʘʥʘʢʘ ʠʣʠ ʩʘʜʨʞʠʥʝ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʥʝ ʧʨʦʠʟʣʘʟʠ ʰʪʘ ʜʨʫʛʦñ. ɼʘʢʣʝ, 

ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʤʦʞʝ ʙʠʪʠ ʦʩʣʦʙʦʹʝʥ ʦʚʝ ʦʙʘʚʝʟʝ ʦʜ ʩʪʨʘʥʝ ʩʘʤʝ ʩʪʨʘʥʢʝ ʙʫʜʫ˂ʠ ʜʘ ʿʝ ʫ 

ˁʝʥʦʤ ʠʥʪʝʨʝʩʫ ʦʚʘ ʜʫʞʥʦʩʪ ʠ ʫʩʪʘʥʦʚˀʝʥʘ.237 ʆʩʠʤ ʪʦʛʘ, ʦʜʣʫʢʫ ʦ ʦʩʣʦʙʦʹʝˁʫ ʦʜ 

ʜʫʞʥʦʩʪʠ ʯʫʚʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʪʘʿʥʝ ʤʦʞʝ ʜʦʥʝʪʠ ʠ ʩʫʜ ʥʘ ʟʘʭʪʝʚ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ 

ʫ ʩʣʫʯʘʿʫ ʜʘ ʩʪʨʘʥʢʘ ʫʤʨʝ ʠʣʠ ʘʢʦ ʿʝ ʧʨʠʙʘʚˀʘˁʝ ˁʝʥʝ ʠʟʿʘʚʝ ʤʦʛʫ˂ʝ ʩʘʤʦ ʫʟ ʚʝʣʠʢʝ 

ʪʝʰʢʦ˂ʝ. ʆʜʣʫʢʫ ʦ ʦʚʦʤ ʟʘʭʪʝʚʫ ʜʦʥʦʩʠ ʦʩʥʦʚʥʠ ʩʫʜ ʥʘ ʯʠʿʝʤ ʧʦʜʨʫʯʿʫ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ 

ʠʤʘ ʩʣʫʞʙʝʥʦ ʩʝʜʠʰʪʝ ʥʘʢʦʥ ʧʨʠʙʘʚˀʘˁʘ ʤʠʰˀʝˁʘ ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʢʦʤʦʨʝ.238 

ʆʩʠʤ ʫ ʥʘʚʝʜʝʥʠʤ ʩʣʫʯʘʿʝʚʠʤʘ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʠ ʣʠʮʘ ʟʘʧʦʩʣʝʥʘ ʢʦʜ ˁʝʛʘ ʤʦʛʫ 

ʙʠʪʠ ʦʩʣʦʙʦʹʝʥʠ ʜʫʞʥʦʩʪʠ ʯʫʚʘˁʘ ʩʣʫʞʙʝʥʝ ʪʘʿʥʝ ʠ ʫ ʩʫʜʩʢʦʤ ʠʣʠ ʫʧʨʘʚʥʦʤ ʧʦʩʪʫʧʢʫ, 

ʫ ʩʢʣʘʜʫ ʩʘ ʧʨʘʚʠʣʠʤʘ ʢʦʿʠʤʘ ʩʝ ʦʚʠ ʧʦʩʪʫʧʮʠ ʨʝʛʫʣʠʰʫ.239 

3.5. Numerus clausus ʠ ʥʘʯʝʣʦ ʪʝʨʠʪʦʨʠʿʘʣʥʦʩʪʠ 

ʋ ʪʝʦʨʠʿʠ ʩʝ ʧʦʜ ʥʘʯʝʣʦʤ numerus clausus ʧʦʜʨʘʟʫʤʝʚʘ ʪʦ ʜʘ ʿʝ ʙʨʦʿ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʭ ʤʝʩʪʘ ʦʛʨʘʥʠʯʝʥ.240 ʆʚʘʿ ʙʨʦʿ ʦʜʨʝʹʫʿʝ ʤʠʥʠʩʪʘʨ ʧʦ ʧʨʠʙʘʚˀʝʥʦʤ 

ʤʠʰˀʝˁʫ ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʢʦʤʦʨʝ. ɿʘ ʧʦʜʨʫʯʿʝ ʿʝʜʥʝ ʦʧʰʪʠʥʝ, ʛʨʘʜʘ ʠʣʠ ʛʨʘʜʩʢʝ 

ʦʧʰʪʠʥʝ ʦʜʨʝʹʫʿʝ ʩʝ ʥʘʿʤʘˁʝ ʿʝʜʥʦ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦ ʤʝʩʪʦ. ʂʘʦ ʜʦʜʘʪʥʠ ʢʨʠʪʝʨʠʿʫʤ  

ʢʦʨʠʩʪʠ ʩʝ ʠ ʩʪʝʧʝʥ ʧʨʠʚʨʝʜʥʝ ʨʘʟʚʠʿʝʥʦʩʪʠ ʧʦʜʨʫʯʿʘ, ʦʜʥʦʩʥʦ ʙʨʦʿ ʩʪʘʥʦʚʥʠʢʘ. ʊʘʢʦ ʩʝ 

ʫ ʧʦʜʨʫʯʿʠʤʘ ʛʜʝ ʿʝ ʧʨʠʚʨʝʜʥʘ ʘʢʪʠʚʥʦʩʪ ʠʥʪʝʥʟʠʚʥʠʿʘ ʠ ʢʦʥʮʝʥʪʨʘʮʠʿʘ ʩʪʘʥʦʚʥʠʰʪʚʘ 

ʚʝ˂ʘ ʦʜʨʝʹʫʿʝ ʧʦ ʿʝʜʥʦ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦ ʤʝʩʪʦ ʥʘ ʩʚʘʢʠʭ 25.000 ʩʪʘʥʦʚʥʠʢʘ.241 ɱʘʚʥʠ 

ʙʝʣʝʞʥʠʢ ʠʤʘ ʩʚʦʿʝ ʩʣʫʞʙʝʥʦ ʩʝʜʠʰʪʝ ʫ ʢʦʿʝʤ ʿʝ ʜʫʞʘʥ ʜʘ ʚʦʜʠ ʩʚʦʿʫ ʢʘʥʮʝʣʘʨʠʿʫ.242 ʅʘ 

ʪʝʨʠʪʦʨʠʿʠ ʜʨʞʘʚʝ ʦʜʨʝʹʝʥʘ ʩʫ ʩʣʫʞʙʝʥʘ ʧʦʜʨʫʯʿʘ ʫ ʦʢʚʠʨʫ ʢʦʿʠʭ ʿʘʚʥʠ ʙʝʣʝʞʥʠʮʠ 

 
236 S. Görk, § 18, Rn. 1; ʋ ʥʘʰʦʿ ʪʝʦʨʠʿʠ ʚʠʜ. ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 47. 
237 ʏʣ. 57, ʩʪ. 4 ɿɱɹ. 
238 ʏʣ. 57, ʩʪ. 5 ɿɱɹ.  
239 ʏʣ. 57, ʩʪ. 3 ɿɱɹ. ɺʠʰʝ ʦ ʩʣʫʯʘʿʝʚʠʤʘ ʦʩʣʦʙʦʹʘˁʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʦʜ ʯʫʚʘˁʘ ʩʣʫʞʙʝʥʝ ʪʘʿʥʝ ʚʠʜ. ʫ ɼ. 

ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 49-51. 
240 ʄʠʭʘʿʣʦ ɼʠʢʘ, Ăɱʘʚʥʦʙʠˀʝʞʥʠʯʢʘ ʩʣʫʞʙʘ ʫ ʈʝʧʫʙʣʠʮʠ ʍʨʚʘʪʩʢʦʿñ, ʇʨʘʚʦ ʠ ʧʦʨʝʟʠ, 12/2001, 3; ɼʨʘʛʦʨ 

ʍʠʙʝʨ, Ăʉʘ ʥʦʪʘʨʠʤʘ ʫ ɽʚʨʦʧʫñ, ʌʦʢʫʩ, ʿʫʣ 2010, 16; ɺ. ʂʦʨʘ˂, ʋʣʦʛʘ ʥʦʪʘʨʘ ʫ ʩʘʩʪʘʚˀʘˁʫ ʧʨʘʚʥʠʭ 

ʧʦʩʣʦʚʘ ʩʘ ʧʦʩʝʙʥʠʤ ʦʩʚʨʪʦʤ ʥʘ ʘʥʘʣʠʟʫ ʫʧʦʨʝʜʥʦʧʨʘʚʥʠʭ ʨʿʝʰʝˁʘ, 147.  
241 ʏʣ. 15. ʩʪ. 1 ʠ 2 ɿɱɹ. 
242 ʏʣ. 16, ʩʪ. 1 ʠ 2 ɿɱɹ.  
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ʠʤʘʿʫ ʩʚʦʿʘ ʩʝʜʠʰʪʘ. ʉʣʫʞʙʝʥʦ ʧʦʜʨʫʯʿʝ Ăʦʙʫʭʚʘʪʘ  ʧʦʜʨʫʯʿʝ ʦʩʥʦʚʥʦʛ ʩʫʜʘ ʥʘ ʢʦʿʝʤ ʩʝ 

ʥʘʣʘʟʠ ʩʣʫʞʙʝʥʦ ʩʝʜʠʰʪʝ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘò.243 

ʅʘʯʝʣʦ ʪʝʨʠʪʦʨʠʿʘʣʥʦʩʪʠ ʧʦʜʨʘʟʫʤʝʚʘ ʜʘ ñʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʤʦʞʝ ʩʚʦʿʝ ʩʣʫʞʙʝʥʝ ʨʘʜˁʝ 

ʜʘ ʦʙʘʚˀʘ ʩʘʤʦ ʥʘ ʦʜʨʝʹʝʥʦʤ ʤʝʩʪʫ, ʦʜʥʦʩʥʦ ʫ ʛʨʘʥʠʮʘʤʘ ʦʜʨʝʹʝʥʝ ʪʝʨʠʪʦʨʠʿʝñ.244 ʊʘʢʦ 

ʿʝ ʫ ɿɱɹ ʦʜʨʝʹʝʥʦ ʜʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʩʚʦʿʫ ʜʝʣʘʪʥʦʩʪ ʚʨʰʠ ʫ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʿ 

ʢʘʥʮʝʣʘʨʠʿʠ ʢʦʿʘ ʤʦʨʘ ʜʘ ʩʝ ʥʘʣʘʟʠ ʫ ʤʝʩʪʫ ʩʣʫʞʙʝʥʦʛ ʩʝʜʠʰʪʘ, ʦʜʥʦʩʥʦ ʜʘ ˁʝʤʫ, ʧʦ 

ʧʨʘʚʠʣʫ, ʥʠʿʝ ʜʦʧʫʰʪʝʥʦ ʜʘ ʚʨʰʠ ʜʝʣʘʪʥʦʩʪ ʠ ʧʨʠʤʘ ʩʪʨʘʥʢʝ ʠʟʚʘʥ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ 

ʢʘʥʮʝʣʘʨʠʿʝ.245 ʋ ɿʘʢʦʥʫ ʦ ʚʘʥʧʘʨʥʠʯʥʦʤ ʧʦʩʪʫʧʢʫ ʧʨʝʜʚʠʹʝʥʦ ʿʝ ʜʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ 

ʩʘʩʪʘʚˀʘ ʠʩʧʨʘʚʝ ʫ ʢʘʥʮʝʣʘʨʠʿʠ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ, ʢʘʦ ʠ ʜʘ ʿʝ ʦʜʩʪʫʧʘˁʝ ʦʜ ʦʚʦʛ ʧʨʘʚʠʣʘ 

ʤʦʛʫ˂ʝ ʩʘʤʦ ʘʢʦ ʩʪʨʘʥʢʘ ʟʙʦʛ ʙʦʣʝʩʪʠ ʠʣʠ ʩʪʘʨʦʩʪʠ ʥʝ ʤʦʞʝ ʠʣʠ ʿʦʿ ʿʝ ʦʪʝʞʘʥʦ ʜʘ 

ʧʨʠʩʪʫʧʠ ʫ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʫ ʢʘʥʮʝʣʘʨʠʿʫ ʠʣʠ ʠʟ ʜʨʫʛʠʭ ʦʧʨʘʚʜʘʥʠʭ ʨʘʟʣʦʛʘ.246 ʅʘ 

ʩʣʠʯʘʥ ʥʘʯʠʥ ʿʝ ʫ ʯʣ. 3, ʩʪ. 2 ɿʘʢʦʥʘ ʦ ʦʚʝʨʘʚʘˁʫ ʧʦʪʧʠʩʘ, ʨʫʢʦʧʠʩʘ ʠ ʧʨʝʧʠʩʘ ʨʝʛʫʣʠʩʘʥʦ 

ʤʝʩʪʦ ʚʨʰʝˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʭ ʦʚʝʨʘ.247 ʋ ʦʙʘ ʦʚʘ ʟʘʢʦʥʘ ʿʝ ʪʘʢʦʹʝ ʧʨʝʜʚʠʹʝʥʦ ʜʘ, ʘʢʦ 

ʩʝ ʠʩʧʨʘʚʘ ʩʘʩʪʘʚˀʘ, ʦʜʥʦʩʥʦ ʘʢʦ ʩʝ ʚʨʰʠ ʦʚʝʨʘ ʚʘʥ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʢʘʥʮʝʣʘʨʠʿʝ, ʪʦ ʫ 

ʩʚʘʢʦʤ ʩʣʫʯʘʿʫ ʤʦʨʘ ʙʠʪʠ ʫ ʛʨʘʥʠʮʘʤʘ ʩʣʫʞʙʝʥʦʛ ʩʝʜʠʰʪʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ, ʦʩʠʤ ʘʢʦ 

ʿʝ ʟʘʢʦʥʦʤ ʜʨʫʛʘʯʠʿʝ ʧʨʝʜʚʠʹʝʥʦ.248  

ʆʛʨʘʥʠʯʝˁʝʤ ʙʨʦʿʘ ʿʘʚʥʠʭ ʙʝʣʝʞʥʠʢʘ ʠ ʜʝʬʠʥʠʩʘˁʝʤ ʪʝʨʠʪʦʨʠʿʝ ʥʘ ʢʦʿʦʿ ʤʦʛʫ 

ʧʨʝʜʫʟʠʤʘʪʠ ʩʣʫʞʙʝʥʝ ʨʘʜˁʝ ʥʘʩʪʦʿʠ ʩʝ ʦʙʝʟʙʝʜʠʪʠ ʣʦʿʘʣʥʘ ʢʦʥʢʫʨʝʥʮʠʿʘ, ʢʘʦ ʠ 

ʩʧʨʝʯʠʪʠ ʩʫʢʦʙ ʥʘʜʣʝʞʥʦʩʪʠ ʠʟʤʝʹʫ ʿʘʚʥʠʭ ʙʝʣʝʞʥʠʢʘ ʠ ʠʟʤʝʹʫ ʦʨʛʘʥʘ ʢʦʿʠ ʚʨʰʝ ʥʘʜʟʦʨ 

ʥʘʜ ˁʠʭʦʚʠʤ ʨʘʜʦʤ.249 

ʅʘʯʝʣʦ ʪʝʨʠʪʦʨʠʿʘʣʥʦʩʪʠ ʥʝ ʪʨʝʙʘ ʧʦʠʩʪʦʚʝ˂ʠʚʘʪʠ ʩʘ ʤʝʩʥʦʤ ʥʘʜʣʝʞʥʦʰ˂ʫ. ʇʦʜ 

ʤʝʩʥʦʤ ʥʘʜʣʝʞʥʦʰ˂ʫ ʧʦʜʨʘʟʫʤʝʚʘ ʩʝ Ăʧʨʘʚʦ ʠ ʜʫʞʥʦʩʪ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʜʘ ʧʦʩʪʫʧʘ ʫ 

ʧʨʝʜʤʝʪʠʤʘ ʢʦʿʠ ʩʫ ʧʦʚʝʟʘʥʠ ʩ ˁʝʛʦʚʠʤ ʩʣʫʞʙʝʥʠʤ ʧʦʜʨʫʯʿʝʤñ.250 ʅʘʯʝʣʦ 

ʪʝʨʠʪʦʨʠʿʘʣʥʦʩʪʠ ʫʢʘʟʫʿʝ ʥʘ ʢʦʤ ʤʝʩʪʫ, ʥʘ ʢʦʿʦʿ ʪʝʨʠʪʦʨʠʿʠ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʤʦʞʝ ʜʘ 

ʧʨʝʜʫʟʠʤʘ ʩʣʫʞʙʝʥʝ ʨʘʜˁʝ ʥʘ ʢʦʿʝ ʿʝ ʦʚʣʘʰ˂ʝʥ. ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʤʝʩʥʘ ʥʘʜʣʝʞʥʦʩʪ 

 
243 ʏʣ. 17, ʩʪ. 1 ɿɱɹ. 
244 ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 70. 
245 ʏʣ. 14, ʯʣ. 16, ʩʪ. 1 ʠ ʯʣ. 10 ɿɱɹ. 
246 ʏʣ. 166, ʩʪ. 2 ɿʘʢʦʥʘ ʦ ʚʘʥʧʘʨʥʠʯʥʦʤ ʧʦʩʪʫʧʢʫ - ɿɺʇ (ʉʣ. ʛʣʘʩʥʠʢ ʉʈʉ, ʙʨ. 25/82 ʠ 48/88 ʠ ʉʣ. ʛʣʘʩʥʠʢ 

ʈʉ, ʙʨ. 46/95 - ʜʨ. ʟʘʢʦʥ, 18/2005 - ʜʨ. ʟʘʢʦʥ, 85/2012, 45/2013 - ʜʨ. ʟʘʢʦʥ, 55/2014, 6/2015 ʠ 106/2015 - ʜʨ. 

ʟʘʢʦʥ).  
247 ɿʘʢʦʥ ʦ ʦʚʝʨʘʚʘˁʫ ʧʦʪʧʠʩʘ, ʨʫʢʦʧʠʩʘ ʠ ʧʨʝʧʠʩʘ ï ɿʆʚʇʈʇ (ʉʣ. ʛʣʘʩʥʠʢ ʈʉ, ʙʨ. 93/2014, 22/2015 ʠ 

87/2018). 
248 ʏʣ. 166, ʩʪ. 3 ɿɺʇ ʠ ʯʣ. 3, ʩʪ. 3 ɿʆʚʇʈʇ. 
249 ʄ. ɼʠʢʘ, Ăɱʘʚʥʦʙʠˀʝʞʥʠʯʢʘ ʩʣʫʞʙʘ ʫ ʈʝʧʫʙʣʠʮʠ ʍʨʚʘʪʩʢʦʿñ, 5.  
250 ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 71. 
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ʫʢʘʟʫʿʝ ʥʘ ʪʦ ʢʦʿʠ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ˂ʝ ʧʨʝʜʫʟʝʪʠ ʦʜʨʝʹʝʥʫ ʩʣʫʞʙʝʥʫ ʨʘʜˁʫ ʧʨʝʤʘ 

ʢʨʠʪʝʨʠʿʫʤʫ ʧʦʩʪʦʿʘˁʘ ʦʜʨʝʹʝʥʝ ʚʝʟʝ ʠʟʤʝʹʫ ˁʝʛʦʚʦʛ ʩʣʫʞʙʝʥʦʛ ʧʦʜʨʫʯʿʘ ʠ ʧʨʝʜʤʝʪʘ 

ʧʦʚʦʜʦʤ ʢʦʿʝʛ ʩʝ ʪʘ ʨʘʜˁʘ ʧʨʝʜʫʟʠʤʘ. ʊʘ ʚʝʟʘ ʤʦʞʝ ʙʠʪʠ ʧʝʨʩʦʥʘʣʥʘ ʠʣʠ ʨʝʘʣʥʘ, ʫ 

ʟʘʚʠʩʥʦʩʪʠ ʦʜ ʪʦʛʘ ʜʘ ʣʠ ʦʥʘ ʧʦʩʪʦʿʠ ʠʟʤʝʹʫ ʩʣʫʞʙʝʥʦʛ ʧʦʜʨʫʯʿʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʠ 

ʩʪʨʘʥʘʢʘ ʠʣʠ ʠʟʤʝʹʫ ʩʣʫʞʙʝʥʦʛ ʧʦʜʨʫʯʿʘ ʠ ʜʦʙʨʘ ʥʘ ʢʦʿʝ ʩʝ ʦʜʥʦʩʠ ʨʘʜˁʘ ʢʦʿʫ ʿʘʚʥʠ 

ʙʝʣʝʞʥʠʢ ʧʨʝʜʫʟʠʤʘ.251  

ʋ ʧʦʛʣʝʜʫ ʩʘʯʠˁʘʚʘˁʘ ʠʩʧʨʘʚʘ ʧʨʘʚʠʣʦ ʿ ʝ ʜʘ ʤʝʩʥʘ ʥʘʜʣʝʞʥʦʩʪ ʥʝ ʧʦʩʪʦʿʠ. ʅʘʠʤʝ, 

ʫ ɿʘʢʦʥʫ ʦ ʚʘʥʧʨʘʥʠʯʥʦʤ ʧʦʩʪʫʧʢʫ ʧʨʝʜʚʠʹʝʥʦ ʿʝ ʜʘ ʠʩʧʨʘʚʫ ʤʦʞʝ ʜʘ ʩʘʯʠʥʠ Ăʩʚʘʢʠ 

ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ, ʥʝʟʘʚʠʩʥʦ ʦʜ ʪʦʛʘ ʛʜʝ ʫʯʝʩʥʠʢ ʠʤʘ ʧʨʝʙʠʚʘʣʠʰʪʝ, ʦʜʥʦʩʥʦ ʙʦʨʘʚʠʰʪʝ, 

ʛʜʝ ʩʝ ʥʘʣʘʟʠ ʩʝʜʠʰʪʝ ʫʯʝʩʥʠʢʘ ʢʦʿʠ ʿʝ ʧʨʘʚʥʦ ʣʠʮʝ ʠʣʠ ʜʦʙʨʦ ʢʦʿʝ ʿʝ ʧʨʝʜʤʝʪ ʧʨʘʚʥʦʛ 

ʧʦʩʣʘñ.252 ʉʣʠʯʥʘ ʦʜʨʝʜʙʘ ʩʘʜʨʞʘʥʘ ʿʝ ʠ ʫ ɿʆʚʇʈʇ ʟʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʦʚʝʨʝ.253 

ʇʨʘʚʠʣʦ ʦ ʥʝʧʦʩʪʦʿʘˁʫ ʤʝʩʥʝ ʥʘʜʣʝʞʥʦʩʪʠ ʢʦʜ ʩʘʯʠˁʘʚʘˁʘ ʠʩʧʨʘʚʘ ʜʦʧʨʠʥʦʩʠ 

ʦʩʪʚʘʨʝˁʫ ʥʘʯʝʣʘ ʩʣʦʙʦʜʥʦʛ ʧʨʠʩʪʫʧʘ ʥʦʪʘʨʫ ʿʝʨ ʩʝ ʩʪʨʘʥʢʘʤʘ ʧʨʫʞʘ ʰʠʨʦʢʘ ʤʦʛʫ˂ʥʦʩʪ 

ʠʟʙʦʨʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʢʦʿʝʤ ˂ʝ ʧʦʚʝʨʠʪʠ ʧʨʝʜʫʟʠʤʘˁʝ ʦʚʝ ʨʘʜˁʝ.254 

ʆʜ ʦʚʦʛ ʧʨʘʚʠʣʘ ʧʨʝʜʚʠʹʝʥ ʿʝ ʠʟʫʟʝʪʘʢ ʢʦʜ ʫʛʦʚʦʨʘ ʦ ʧʨʦʤʝʪʫ ʥʝʧʦʢʨʝʪʥʦʩʪʠ. 

ʇʨʝʤʘ ʦʜʨʝʜʙʘʤʘ ɿʘʢʦʥʘ ʦ ʧʨʦʤʝʪʫ ʥʝʧʦʢʨʝʪʥʦʩʪʠ, ʟʘ ʦʚʝ ʫʛʦʚʦʨʝ ʟʘʭʪʝʚʘ ʩʝ ʬʦʨʤʘ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʧʦʪʚʨʹʝʥʝ (ʩʦʣʝʤʥʠʟʦʚʘʥʝ) ʠʩʧʨʘʚʝ, ʘ ʟʘ ʩʦʣʝʤʥʠʟʘʮʠʿʫ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ 

ʥʘʜʣʝʞʘʥ ʿʝ ʩʘʤʦ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʥʘ ʯʠʿʝʤ ʧʦʜʨʫʯʿʫ ʩʝ ʥʘʣʘʟʠ ʥʝʧʦʢʨʝʪʥʦʩʪ.255 ʀʩʪʦ 

ʧʨʘʚʠʣʦ ʙʠ ʚʘʞʠʣʦ ʠ ʟʘ ʩʘʩʪʘʚˀʘˁʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʫʢʦʣʠʢʦ ʙʠ ʩʪʨʘʥʝ 

ʫʛʦʚʦʨʠʣʝ ʩʪʨʦʞʫ ʬʦʨʤʫ ʦʜ ʦʥʝ ʢʦʿʘ ʿʝ ʧʨʝʜʚʠʹʝʥʘ ʫ ɿʇʅ. ʀʩʢˀʫʯʠʚʘ ʥʘʜʣʝʞʥʦʩʪ ʟʘ 

ʧʨʘʚʥʝ ʧʦʩʣʦʚʝ ʢʦʿʠ ʟʘ ʧʨʝʜʤʝʪ ʠʤʘʿʫ ʧʨʝʥʦʩ ʧʨʘʚʘ ʩʚʦʿʠʥʝ ʥʘ ʥʝʧʦʢʨʝʪʥʦʩʪʠʤʘ ʥʘ ʠʩʪʠ 

ʥʘʯʠʥ ʿʝ ʨʝʛʫʣʠʩʘʥʘ ʠ ɿʘʢʦʥʦʤ ʦ ʚʘʥʧʘʨʥʠʯʥʦʤ ʧʦʩʪʫʧʢʫ.256 

ʈʘʟʣʠʢʘ ʠʟʤʝʹʫ ʧʨʠʥʮʠʧʘ ʪʝʨʠʪʦʨʠʿʘʣʥʦʩʪʠ ʠ ʤʝʩʥʝ ʥʘʜʣʝʞʥʦʩʪʠ ʦʛʣʝʜʘ ʩʝ ʠ ʫ 

ʧʦʩʣʝʜʠʮʘʤʘ ˁʠʭʦʚʝ ʧʦʚʨʝʜʝ. ʊʘʢʦ ʧʨʘʚʥʠ ʧʦʩʣʦʚʠ ʢʦʿʝ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʩʘʯʠʥʠ 

ʩʫʧʨʦʪʥʦ ʦʜʨʝʜʙʘʤʘ ʦ ʠʩʢˀʫʯʠʚʦʿ ʤʝʩʥʦʿ ʥʘʜʣʝʞʥʦʩʪʠ ʥʝ ʧʨʦʠʟʚʦʜʝ ʧʨʘʚʥʦ ʜʝʿʩʪʚʦ.257 

ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʧʦʚʨʝʜʘ ʧʨʠʥʮʠʧʘ ʪʝʨʠʪʦʨʠʿʘʣʥʦʩʪʠ ʥʝ ʫʪʠʯʝ ʥʘ ʜʝʿʩʪʚʦ ʪʘʢʦ 

ʟʘʢˀʫʯʝʥʦʛ ʧʨʘʚʥʦʛ ʧʦʩʣʘ, ʥʠʪʠ ʠʩʧʨʘʚʘ ʛʫʙʠ ʩʚʦʿʩʪʚʦ ʿʘʚʥʝ ʠʩʧʨʘʚʝ.258 ʇʨʝʤʘ 

 
251 Ibid. 
252 ʏʣ. 165, ʩʪ.1 ɿɺʇ. 
253 ʏʣ. 2 ɿʆʚʇʈʇ. 
254 ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 71-72, ʬʥ. 322 ʩʘ ʜʘˀʠʤ ʥʘʚʦʹʝˁʝʤ. 
255 ʏʣ. 4, ʩʪ. 1 ʠ 2 ɿʘʢʦʥʘ ʦ ʧʨʦʤʝʪʫ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ï ɿʇʅ (ʉʣ. ʛʣʘʩʥʠʢ ʈʉ, ʙʨ. 93/2014, 121/2014 ʠ 6/2015). 
256 ʏʣ. 165, ʩʪ. 2 ɿɺʇ. 
257 ʏʣ. 4, ʩʪ. 4 ɿʇʅ. 
258 ʏʣ. 166, ʩʪ. 4 ɿɺʇ ʠ ʯʣ. 4, ʩʪ. 1 ɿʆʚʇʈʇ. 
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ɼ.ɫʫʨʹʝʚʠ˂ʫ, ʧʨʝʜʫʟʠʤʘˁʝ ʩʣʫʞʙʝʥʝ ʨʘʜˁʝ ʚʘʥ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʢʘʥʮʝʣʘʨʠʿʝ, ʦʜʥʦʩʥʦ 

ʚʘʥ ʩʝʜʠʰʪʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʟʘ ʧʦʩʣʝʜʠʮʫ ʤʦʞʝ ʠʤʘʪʠ ʩʘʤʦ ʜʠʩʮʠʧʣʠʥʩʢʫ 

ʦʜʛʦʚʦʨʥʦʩʪ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʠ ʪʦ ʧʦ ʦʩʥʦʚʫ ʢʨʰʝˁʘ ʟʘʢʦʥʘ ʧʨʠʣʠʢʦʤ ʩʘʯʠˁʘʚʘˁʘ 

ʠʩʧʨʘʚʘ ʠʣʠ ʧʨʝʜʫʟʠʤʘˁʘ ʜʨʫʛʠʭ ʨʘʜˁʠ ʠʣʠ ʧʦ ʦʩʥʦʚʫ ʧʨʠʙʘʚˀʘˁʘ ʩʪʨʘʥʘʢʘ ʥʘ 

ʥʝʜʦʩʪʦʿʘʥ ʥʘʯʠʥ ʠʟ ʯʣ. 150, ʩʪ. 3, ʪʘʯ. 1 ʠ 6 ɿɱɹ.259 ʀʧʘʢ, ʫʢʦʣʠʢʦ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʢʦʿʠ 

ʿʝ ʠʤʝʥʦʚʘʥ ʟʘ ʩʣʫʞʙʝʥʦ ʧʦʜʨʫʯʿʝ ʥʘ ʪʝʨʠʪʦʨʠʿʠ ʈʝʧʫʙʣʠʢʝ ʉʨʙʠʿʝ ʩʘʩʪʘʚʠ ʠʩʧʨʘʚʫ, 

ʦʜʥʦʩʥʦ ʦʚʝʨʠ ʧʦʪʧʠʩ, ʨʫʢʦʧʠʩ ʠʣʠ ʧʨʝʧʠʩ ʚʘʥ ʛʨʘʥʠʮʘ ʈʝʧʫʙʣʠʢʝ ʉʨʙʠʿʝ ʪʘʢʦ ʥʘʩʪʘʣʘ 

ʠʩʧʨʘʚʘ ʠʣʠ ʢʣʘʫʟʫʣʘ ʦ ʦʚʝʨʘʚʘˁʫ ʥʝ˂ʝ ʧʨʦʠʟʚʦʜʠʪʠ ʜʝʿʩʪʚʦ.260 

3.6. ʅʘʯʝʣʦ ʧʦʫʯʘʚʘˁʘ 

ʂʘʦ ʿʝʜʥʦ ʦʜ ʥʘʯʝʣʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʰʪʚʘ ʫ ʣʠʪʝʨʘʪʫʨʠ ʩʝ ʥʘʚʦʜʠ ʠ ʥʘʯʝʣʦ 

ʧʦʫʯʘʚʘˁʘ ʩʪʨʘʥʘʢʘ.261 ʆʥʦ ʠʤʘ ʧʦʩʝʙʘʥ ʟʥʘʯʘʿ ʙʫʜʫ˂ʠ ʜʘ ʜʫʞʥʦʩʪ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʜʘ 

ʫʧʦʟʥʘ ʩʪʨʘʥʢʝ ʩʘ ʧʦʩʣʝʜʠʮʘʤʘ ʫʛʦʚʦʨʘ ʢʦʿʠ ʟʘʢˀʫʯʫʿʫ ʦʤʦʛʫ˂ʫʿʝ ʦʩʪʚʘʨʝˁʝ ʿʝʜʥʝ ʦʜ 

ʥʘʿʚʘʞʥʠʿʠʭ ʬʫʥʢʮʠʿʘ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ï ʬʫʥʢʮʠʿʫ ʧʦʫʯʘʚʘˁʘ, ʘ ʪʠʤʝ ʠ ʦʙʝʟʙʝʹʫʝʿ 

ʧʦʪʧʫʥʠʿʝ ʦʩʪʚʘʨʝˁʝ ʜʨʫʛʝ ʚʘʞʥʝ ʬʫʥʢʮʠʿʝ - ʬʫʥʢʮʠʿʝ ʫʧʦʟʦʨʝˁʘ.  

ʋ ʥʝʤʘʯʢʦʿ ʪʝʦʨʠʿʠ ʩʝ ʯʝʰ˂ʝ ʛʦʚʦʨʠ ʦ ʜʫʞʥʦʩʪʠ ʧʦʫʯʘʚʘˁʘ (Belehrungspflicht), ʥʝʛʦ 

ʦ ʥʘʯʝʣʫ.262 ʂʦʜ ʥʘʩ, ʦʙʘʚʝʟʘ ʧʦʫʯʘʚʘˁʘ ʧʨʦʠʟʣʘʟʠ ʠʟ ʯʣ. 172 ɿɺʇ, ʩʪ. 1 ʦ ʩʘʩʪʘʚˀʘˁʫ 

ʠʩʧʨʘʚʝ ʧʨʝʤʘ ʢʦʿʝʤ ʿʝ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʜʫʞʘʥ ʜʘ Ăʦʙʿʘʩʥʠ ʩʪʨʘʥʢʘʤʘ ʩʤʠʩʘʦ ʧʨʘʚʥʦʛ 

ʧʦʩʣʘ, ʜʘ ʠʤ ʫʢʘʞʝ ʥʘ ˁʝʛʦʚʝ ʧʦʩʣʝʜʠʮʝ ʠ ʜʘ ʠʩʧʠʪʘ ʜʘ ʣʠ ʿʝ ʧʨʘʚʥʠ ʧʦʩʘʦ ʜʦʟʚʦˀʝʥ, 

ʦʜʥʦʩʥʦ ʜʘ ʥʠʿʝ ʫ ʩʫʧʨʦʪʥʦʩʪʠ ʩʘ ʧʨʠʥʫʜʥʠʤ ʧʨʦʧʠʩʠʤʘ, ʿʘʚʥʠʤ ʧʦʨʝʪʢʦʤ ʠ ʜʦʙʨʠʤ 

ʦʙʠʯʘʿʠʤʘñ.263 ʅʘ ʠʩʪʠ ʥʘʯʠʥ ʿʝ ʦʚʘ ʜʫʞʥʦʩʪ ʧʨʝʜʚʠʹʝʥʘ ʢʦʜ ʩʦʣʝʤʥʠʟʘʮʠʿʝ ʧʨʠʚʘʪʥʝ 

ʠʩʧʨʘʚʝ ʫ ʯʣ. 93ʹ, ʩʪ. 1 ɿɱɹ. ʋ ʩʚʘʢʦʤ ʩʣʫʯʘʿʫ, ʧʦʫʯʘʚʘˁʝ ʧʨʝʜʩʪʘʚˀʘ ʩʨʞ ʥʘʿʩʪʨʦʞʠʭ 

ʬʦʨʤʠ ʫʛʦʚʦʨʘ ʫ ʥʘʰʝʤ ʧʨʘʚʫ- ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʧʦʪʚʨʹʝʥʝ 

(ʩʦʣʝʤʥʠʟʦʚʘʥʝ) ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ, ʪʿ. ʦʥʦ ʰʪʦ ʠʭ ʦʜʚʘʿʘ ʦʜ ʦʩʪʘʣʠʭ ʚʨʩʪʘ ʬʦʨʤʝ. ɱʘʚʥʠ 

ʙʝʣʝʞʥʠʢ, ʢʘʦ ʥʝʧʨʠʩʪʨʘʩʘʥ ʩʪʨʫʯˁʘʢ ʜʫʞʘʥ ʿʝ ʜʘ ʫʧʦʟʥʘ ʩʪʨʘʥʢʝ ʩʘ ʧʨʘʚʥʠʤ ʟʥʘʯʘʿʝʤ 

ʠ ʧʦʩʣʝʜʠʮʘʤʘ ʧʨʘʚʥʦʛ ʧʦʩʣʘ. ʀʟ ʪʦʛʘ ʧʨʦʠʟʣʘʟʠ ʪʝʩʥʘ ʧʦʚʝʟʘʥʦʩʪ ʦʚʦʛ ʥʘʯʝʣʘ ʩʘ 

 
259 ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 78 ʠ 79. 
260 ʏʣ. 166, ʩʪ. 5 ɿɺʇ ʠ ʯʣ. 4, ʩʪ. 2 ɿʆʚʇʈʇ.. 
261 ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 79-88. ɱʘʢʰʠ˂ ʫʤʝʩʪʦ ʪʝʨʤʠʥʘ Ăʧʦʫʯʘʚʘˁʝñ ʢʦʨʠʩʪʠ 

ʪʝʨʤʠʥ Ăʧʦʜʫʯʘʚʘˁʝñ, ʘ ʂʦʨʘ˂ ʦʚʦ ʥʘʯʝʣʦ ʥʘʟʠʚʘ ʥʘʯʝʣʦʤ ʩʘʚʝʪʦʚʘˁʘ ʠ ʫʧʦʟʦʨʝˁʘ, ʘ ʊʨʛʦʚʯʝʚʠ˂ ʇʨʦʢʠ˂ 

ʥʘʯʝʣʦʤ ʧʦʫʢʝ. ɺʠʜ. ɸ. ɱʘʢʰʠ˂, Ăʅʦʪʘʨʠʿʘʪ ʢʘʦ ʿʘʚʥʘ ʩʣʫʞʙʘñ, 101, ɺ. ʂʦʨʘ˂, ʋʣʦʛʘ ʥʦʪʘʨʘ ʫ ʩʘʩʪʘʚˀʘˁʫ 

ʧʨʘʚʥʠʭ ʧʦʩʣʦʚʘ ʩʘ ʧʦʩʝʙʥʠʤ ʦʩʚʨʪʦʤ ʥʘ ʘʥʘʣʠʟʫ ʫʧʦʨʝʜʥʦʧʨʘʚʥʠʭ ʨʿʝʰʝˁʘ, 160-165 ʠ ʄ. ʊʨʛʦʚʯʝʚʠ˂ 

ʇʨʦʢʠ˂, ʆʚʣʘʰ˂ʝˁʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʠ ʦʨʛʘʥʠʟʘʮʠʿʘ ʙʝʣʝʞʥʠʰʪʚʘ, 141.  
262 Richard Daimer, Christoph Reithmann, Die Prüfungs- und Belehrungspflicht des Notars, Limburg 1974, 26-

58; Erkki Bernhard, Beck´sches Notar-Handbuch, München 2015, Rn. 59-60, 127-128; Hans Gerhard Ganter, 

ĂNotarielle Pflichten und Gläubigerschutzñ, Deutsche Notar-Zeitschrift (DnotZ), 6/2004, 421-437. 
263 ʆʚʘ ʦʜʨʝʜʙʘ ʩʝ, ʥʘ ʦʩʥʦʚʫ ʯʣ. 185 ɿɺʇ, ʩʭʦʜʥʦ ʧʨʠʤʝˁʫʿʝ ʠ ʥʘ ʩʦʣʝʤʥʟʘʮʠʿʫ ʧʨʠʚʘʪʥʠʭ ʠʩʧʨʘʚʘ. ʆʩʠʤ 

ʪʦʛʘ, ʦʚʘ ʦʙʘʚʝʟʘ ʧʨʦʠʟʣʘʟʠ ʠ ʠʟ ʯʣ. 84, ʩʪ. 1, ʪʘʯ 8 ʠ ʯʣ. 93ʙ, ʩʪ. 1, ʪʘʯ. 10 ʠ 93ʹ,  ɿɱɹ. 
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ʥʘʯʝʣʦʤ ʥʝʧʨʠʩʪʨʘʩʥʦʩʪʠ ʥʦʪʘʨʘ ʿʝʨ ʦʥ, ʟʘ ʨʘʟʣʠʢʫ ʦʜ ʘʜʚʦʢʘʪʘ, ʥʝ ʠʩʪʫʧʘ ʫ ʩʚʦʿʩʪʚʫ 

ʩʘʚʝʪʥʠʢʘ ʩʘʤʦ ʿʝʜʥʝ, ʚʝ˂ ʩʚʠʭ ʩʪʨʘʥʘʢʘ.264 ɸ ʪʘ ʜʚʘ ʥʘʯʝʣʘ ʩʝ ʯʚʨʩʪʦ ʦʩʣʘˁʘʿʫ ʥʘ ʥʘʯʝʣʦ 

ʥʝʟʘʚʠʩʥʦʩʪʠ ʿʝʨ ʩʝ ʦʜ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʤʦʞʝ ʦʯʝʢʠʚʘʪʠ ʥʝʧʨʠʩʪʨʘʩʥʦ ʧʦʩʪʫʧʘˁʝ ʠ 

ʩʘʚʝʪʦʚʘˁʝ ʩʪʨʘʥʘʢʘ ʩʘʤʦ ʫʢʦʣʠʢʦ ʿʝ ʥʝʟʘʚʠʩʘʥ ʫ ʩʚʦʤ ʨʘʜʫ. 

ʆʚʘ ʜʫʞʥʦʩʪ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ, ʢʘʢʦ ʥʘʚʦʜʠ ɼ. ɫʫʨʹʝʚʠ˂, ʧʨʝʜʩʪʘʚˀʘ 

ʤʘʥʠʬʝʩʪʘʮʠʿʫ ʧʨʠʥʮʠʧʘ ʜʨʞʘʚʝ ʩʦʮʠʿʘʣʥʝ ʧʨʘʚʜʝ ʢʦʿʘ ʩʝ ʥʝ ʟʘʜʦʚʦˀʘʚʘ ʬʦʨʤʘʣʥʦʤ 

ʧʨʘʚʠʯʥʦʰ˂ʫ, ʚʝ˂ ʥʘʩʪʦʿʠ ʠ ʜʘ ʦʙʝʟʙʝʜʠ ʠ ʛʨʘʹʘʥʠʤʘ ʩʣʘʙʠʿʝʛ ʩʦʮʠʿʘʣʥʦʛ ʩʪʘʪʫʩʘ ʜʘ 

ʝʬʝʢʪʠʚʥʦ ʦʩʪʚʘʨʫʿʫ ʩʚʦʿʘ ʧʨʘʚʘ.265 ʋ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʤ ʧʨʘʚʫ ʦʚʘ ʠʜʝʿʘ ʩʝ ʦʩʪʚʘʨʫʿʝ 

ʫʧʨʘʚʦ ʧʦʫʯʘʚʘˁʝʤ ʩʪʨʘʥʘʢʘ ʦʜ ʩʪʨʘʥʝ ʥʝʧʨʠʩʪʨʘʩʥʦʛ ʩʪʨʫʯˁʘʢʘ.266 ʉʪʦʛʘ, ʫʣʦʛʘ ʿʘʚʥʦʛ 

ʙʝʣʝʞʥʠʢʘ ʥʝ ʠʩʮʨʧˀʫʿʝ ʩʝ ʫ ʧʨʦʩʪʦʤ ʟʘʧʠʩʠʚʘˁʫ ʠʟʿʘʚʘ ʚʦˀʝ ʩʪʨʘʥʘʢʘ, ʚʝ˂ ʦʥʘ 

ʧʦʜʨʘʟʫʤʝʚʘ ˁʝʛʦʚʦ ʘʢʪʠʚʥʦ ʫʯʝʰ˂ʝ ʫ ʮʠˀʫ ʩʘʩʪʘʚˀʘˁʘ ʠʩʧʨʘʚʝ ʫ ʢʦʿʦʿ ˂ʝ ʿʘʩʥʦ ʠ 

ʧʦʪʧʫʥʦ ʙʠʪʠ ʠʟʨʘʞʝʥʘ ʩʪʚʘʨʥʘ ʚʦˀʘ ʩʪʨʘʥʘʢʘ.   

ʊʦ ʟʥʘʯʠ ʜʘ ʥʦʪʘʨ ʧʨʚʦ ʪʨʝʙʘ ʜʘ ʨʘʟʿʘʩʥʠ ʧʨʘʚʦ ʯʠˁʝʥʠʯʥʦ ʩʪʘˁʝ, ʜʘ ʫʪʚʨʜʠ ʧʨʘʚʫ 

ʥʘʤʝʨʫ ʩʪʨʘʥʘʢʘ ʠ ʜʘ ʧʦʫʯʠ ʩʪʨʘʥʢʝ ʦ ʧʨʘʚʥʦʤ ʜʦʤʘʰʘʿʫ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʢʦʿʠ ʟʘʢˀʫʯʫʿʫ267 

ʦ ʯʝʤʫ ˂ʝ ʜʝʪʘˀʥʠʿʝ ʙʠʪʠ ʨʝʯʠ ʫ ʥʘʩʪʘʚʢʫ ʨʘʜʘ, ʫ ʜʝʣʫ ʢʦʿʠ ʩʝ ʦʜʥʦʩʠ ʥʘ ʮʠˀʝʚʝ ʬʦʨʤʝ 

ʫʛʦʚʦʨʘ.  

4. ʆʚʣʘʰ˂ʝˁʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ  

4.1. ʆʚʣʘʰ˂ʝˁʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʧʨʝʤʘ ɿʘʢʦʥʫ ʦ ʿʘʚʥʠʤ ʙʝʣʝʞʥʠʮʠʤʘ (ʥʦʪʘʨʠʤʘ) 

4.1.1. ʋʢʨʘʪʢʦ ʦ ʜʦʥʦʰʝˁʫ ʠ ʚʘʞʝˁʫ ɿɱɹʂɱ 

ʅʘʢʦʥ ʟʘʚʨʰʝʪʢʘ ʇʨʚʦʛ ʩʚʝʪʩʢʦʛ ʨʘʜʘ ʫ ʥʦʚʦʬʦʨʤʠʨʘʥʦʿ ʂʨʘˀʝʚʠʥʠ ʉʨʙʘ, ʍʨʚʘʪʘ 

ʠ ʉʣʦʚʝʥʘʮʘ ʧʦʩʪʦʿʘʦ ʿʝ ʧʨʘʚʥʠ ʧʘʨʪʠʢʫʣʘʨʠʟʘʤ ʩʘ ʰʝʩʪ ʧʨʘʚʥʠʭ ʧʦʜʨʫʯʿʘ ʥʘ ʢʦʿʠʤʘ ʩʫ 

ʚʘʞʠʣʠ ʨʘʟʣʠʯʠʪʠ ʧʨʦʧʠʩʠ (ʉʨʙʠʿʘ, ɺʦʿʚʦʜʠʥʘ, ʎʨʥʘ ɻʦʨʘ, ɹʦʩʥʘ ʠ ʍʝʨʮʝʛʦʚʠʥʘ, 

ʍʨʚʘʪʩʢʘ ʩʘ ʉʣʘʚʦʥʠʿʦʤ ʠ ɼʘʣʤʘʮʠʿʘ ʩʘ ʉʣʦʚʝʥʠʿʦʤ). ʈʘʟʣʠʯʠʪʦʩʪ ʧʨʘʚʥʠʭ ʧʨʦʧʠʩʘ ʢʦʿʠ 

ʩʫ ʚʘʞʠʣʠ ʥʘ ʦʚʠʤ ʧʦʜʨʫʯʿʠʤʘ ʤʘʥʠʬʝʩʪʦʚʘʣʘ ʩʝ ʠ ʢʨʦʟ ʫʩʪʘʥʦʚʫ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʰʪʚʘ. 

ʋ ʪʦ ʚʨʝʤʝ ʦʥʦ ʿʝ ʧʦʩʪʦʿʘʣʦ ʩʘʤʦ ʫ ʦʙʣʘʩʪʠʤʘ ʢʦʿʝ ʩʫ ʜʦ 1918. ʛʦʜʠʥʝ ʙʠʣʝ ʫ ʩʘʩʪʘʚʫ 

ɸʫʩʪʨʦ-ʋʛʘʨʩʢʝ, ʦʩʠʤ ɹʦʩʥʝ ʠ ʍʝʨʮʝʛʦʚʠʥʝ, ʪʿ. ʥʘ ʪʝʨʠʪʦʨʠʿʘʤʘ ʘʧʝʣʘʮʠʦʥʠʭ ʩʫʜʦʚʘ ʫ 

 
264 ʆ ʦʜʥʦʩʫ ʥʘʯʝʣʘ ʥʝʧʨʠʩʪʨʘʩʥʦʩʪʠ ʠ ʥʘʯʝʣʘ ʩʘʚʝʪʦʚʘˁʘ ʚʠʜ. ɼʨʘʛʘʥʘ ʂʥʝʞʠ˂ ʇʦʧʦʚʠ˂, 

Ăʅʝʧʨʠʩʪʨʘʩʥʦʩʪ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘñ, ʇʨʘʚʥʠ ʞʠʚʦʪ, 13/2008, 537-541. 
265 ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 80. 
266 Ibid. 
267 Christoph Reithmann, Die Prüfungs- und Belehrungspflicht des Notars, 59 ʠ ʜʘˀʝ; C. Armbrüster, §17, Rn. 

17-38; ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 80. 
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ʅʦʚʦʤ ʉʘʜʫ, ɿʘʛʨʝʙʫ, ʉʧʣʠʪʫ ʠ ɲʫʙˀʘʥʠ.268 ʄʝʹʫʪʠʤ, ʠ ʥʘ ʧʦʜʨʫʯʿʠʤʘ ʥʘ ʢʦʿʠʤʘ ʿʝ ʙʠʣʦ 

ʫʩʧʦʩʪʘʚˀʝʥʦ, ʿʘʚʥʦ ʙʝʣʝʞʥʠʰʪʚʦ ʿʝ ʙʠʣʦ ʨʝʛʫʣʠʩʘʥʦ ʨʘʟʣʠʯʠʪʠʤ ʧʨʦʧʠʩʠʤʘ. ʅʘ 

ʪʝʨʠʪʦʨʠʿʠ ɸʧʝʣʘʮʠʦʥʦʛ ʩʫʜʘ ʫ ʅʦʚʦʤ ʉʘʜʫ ʠ ʩʨʝʩʢʠʤ ʩʫʜʦʚʠʤʘ ʫ ʄʝʹʫʤʫʨʿʫ ʿʝ 

ʧʨʠʤʝˁʠʚʘʥ ʫʛʘʨʩʢʠ ʟʘʢʦʥ ʦ ʙʝʣʝʞʥʠʰʪʚʫ ʠʟ 1874, ʥʘ ʧʦʜʨʫʯʿʫ ɸʧʝʣʘʮʠʦʥʦʛ ʩʫʜʘ ʫ 

ɿʘʛʨʝʙʫ ʘʫʩʪʨʠʿʩʢʠ ɿʘʢʦʥ ʦ ʥʦʪʘʨʠʿʘʪʫ ʠʟ 1855. ʛʦʜʠʥʝ269, ʘ ʥʘ ʧʦʜʨʫʯʿʫ ʩʧʣʠʪʩʢʦʛ ʠ 

ˀʫʙˀʘʥʩʢʦʛ ʘʧʝʣʘʮʠʦʥʦʛ ʩʫʜʘ ʘʫʩʪʨʠʿʩʢʠ ɿʘʢʦʥ ʦ ʥʦʪʘʨʠʿʘʪʫ ʠʟ 1871. ʛʦʜʠʥʝ.270 

ɱʝʜʥʘ ʦʜ ʤʝʨʘ ʧʨʝʜʫʟʝʪʠʭ ʫ ʮʠˀʫ ʧʨʝʚʘʟʠʣʘʞʝˁʘ ʧʨʘʚʥʦʛ ʧʘʨʪʠʢʫʣʘʨʠʟʤʘ 

ʦʜʥʦʩʠʣʘ ʩʝ ʠ ʥʘ ʫʩʪʘʥʦʚʫ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʰʪʚʘ. ʆʥʘ ʿʝ ʧʦʜʨʘʟʫʤʝʚʘʣʘ ʫʿʝʜʥʘʯʘʚʘˁʝ 

ʧʨʦʧʠʩʘ ʢʦʿʠʤʘ ʿʝ ʦʥʦ ʙʠʣʦ ʨʝʛʫʣʠʩʘʥʦ ʥʘ ʧʦʜʨʫʯʿʠʤʘ ʫ ʢʦʿʠʤʘ ʿʝ ʚʝ˂ ʧʦʩʪʦʿʘʣʦ, ʢʘʦ ʠ 

ʫʚʦʹʝˁʝ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʰʪʚʘ ʫ ʧʨʝʦʩʪʘʣʠʤ ʜʝʣʦʚʠʤʘ ʂʨʘˀʝʚʠʥʝ. ʊʦ ʿʝ ʧʦʩʪʠʛʥʫʪʦ 1930. 

ʛʦʜʠʥʝ ʜʦʥʦʰʝˁʝʤ ɿʘʢʦʥʘ ʦ ʿʘʚʥʠʤ ʙʝʣʝʞʥʠʮʠʤʘ (ʥʦʪʘʨʠʤʘ).271 ʆʚʘʿ ʟʘʢʦʥ ʨʘʹʝʥ ʿʝ ʧʦ 

ʫʛʣʝʜʫ ʥʘ ʘʫʩʪʨʠʿʩʢʠ ɿʘʢʦʥ ʦ ʥʦʪʘʨʩʢʠʤ ʘʢʪʠʤʘ  (Notariatsaktsgesetz) ʠʟ 1871. ʛʦʜʠʥʝ.272 

ʋ Ä 1 ɿɱɹʂɱ ʙʠʣʦ ʿʝ ʧʨʝʜʚʠʹʝʥʦ ʜʘ ʩʫ ʿʘʚʥʠ ʙʝʣʝʞʥʠʮʠ ʣʠʮʘ ʦʜ ʿʘʚʥʦʛ ʧʦʚʝʨʝˁʘ 

ʢʦʿʝ ʧʦʩʪʘʚˀʘ ʜʨʞʘʚʥʘ ʚʣʘʩʪ. ʋ ʠʩʪʦʿ ʦʜʨʝʜʙʠ ʥʘʚʦʜʠ ʩʝ ʜʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʮʠ Ăʩʘʩʪʘʚˀʘʿʫ 

ʠ ʦʪʧʨʘʚˀʘʿʫ ʿʘʚʥʝ ʠʩʧʨʘʚʝ ʦ ʧʨʘʚʥʠʤ ʧʦʩʣʦʚʠʤʘ, ʠʟʿʘʚʘʤʘ ʠ ʯʠˁʝʥʠʮʘʤʘ ʥʘ ʢʦʿʠʤʘ ʩʝ 

 
268 ɻʦʨʜʘʥʘ ɼʨʘʢʠ˂, Ăʅʦʨʤʘʪʠʚʥʦ ʫʨʝʹʝˁʝ ʫʩʪʘʥʦʚʝ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʰʪʚʘ ʫ ʂʨʘˀʝʚʠʥʠ ʉʨʙʘ, ʍʨʚʘʪʘ ʠ 

ʉʣʦʚʝʥʘʮʘ (ʂʨʘˀʝʚʠʥʠ ɱʫʛʦʩʣʘʚʠʿʠ)ñ, ɿʙʦʨʥʠʢ ʨʘʜʦʚʘ ʇʨʘʚʥʦʛ ʬʘʢʫʣʪʝʪʘ ʫ ʅʦʚʦʤ ʉʘʜʫ, 4/2014, 201-203. 

ʋ ʉʨʝʜˁʝʤ ʚʝʢʫ, ʥʘ ʧʨʦʩʪʦʨʫ ʙʠʚʰʝ ɱʫʛʦʩʣʘʚʠʿʝ ʥʦʪʘʨʠʿʘʪ ʿʝ ʨʘʟʚʠʿʝʥ ʫ ʧʨʠʤʦʨʩʢʠʤ ʛʨʘʜʦʚʠʤʘ (ʥʧʨ. 

ɼʫʙʨʦʚʥʠʢ, ʉʧʣʠʪ, ɿʘʜʘʨ, ʐʠʙʝʥʠʢ, ʂʦʪʦʨ, ɹʫʜʚʘ, ɹʘʨ, ʋʣʮʠˁ)  ʧʦʜ ʫʪʠʮʘʿʝʤ ʠʪʘʣʠʿʘʥʩʢʦʛ ʧʨʘʚʘ. ɺʠʰʝ 

ʦ ʪʦʤʝ ʚʠʜ. ʫ ɺʝʣʠʙʦʨ ʂʦʨʘ˂, ʋʣʦʛʘ ʥʦʪʘʨʘ ʫ ʩʘʩʪʘʚˀʘˁʫ ʧʨʘʚʥʠʭ ʧʦʩʣʦʚʘ ʩʘ ʧʦʩʝʙʥʠʤ ʦʩʚʨʪʦʤ ʥʘ 

ʘʥʘʣʠʟʫ ʫʧʦʨʝʜʥʦʧʨʘʚʥʠʭ ʨʿʝʰʝˁʘ, 34-58; ʄʠʣʝʥʘ ʊʨʛʦʚʯʝʚʠ˂ ʇʨʦʢʠ˂, ʆʚʣʘʰ˂ʝˁʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʠ 

ʦʨʛʘʥʠʟʘʮʠʿʘ ʙʝʣʝʞʥʠʰʪʚʘ, ɹʝʦʛʨʘʜ 2012, 42-51. ʇʦʿʝʜʠʥʠ ʘʫʪʦʨʠ ʥʘʚʦʜʝ ʜʘ ʿʝ ʿʝʜʥʘ ʚʨʩʪʘ ʥʦʪʘʨʘ, ʧʦʜ 

ʥʘʟʠʚʦʤ Ăʧʨʠʩʪʘʚñ, ʧʦʩʪʦʿʘʣʘ ʠ ʫ ʩʨʝʜˁʦʚʝʢʦʚʥʦʿ ʉʨʙʠʿʠ. ɳʠʭʦʚ ʨʘʜ ʙʠʦ ʿʝ ʨʝʛʫʣʠʩʘʥ ʦʜʨʝʜʙʘʤʘ 

ɼʫʰʘʥʦʚʦʛ ʟʘʢʦʥʠʢʘ. ɺʠʜ. ɽʥʝʩ ɹʠʢʠ˂, ʉʝʬʝʜʠʥ ʉʫˀʝʚʠ˂, ʄʝʣʠʭʘ ʇʦʚʣʘʢʠ˂, ʄʘʨʠʥʢʦ ʇʣʘʚʰʠ˂, 

ʅʦʪʘʨʩʢʦ ʧʨʘʚʦ, ʉʘʨʘʿʝʚʦ 2013, 6-7. ʉ. ɸʚʨʘʤʦʚʠ˂ ʧʘʢ ʦ ʧʨʠʩʪʘʚʠʤʘ ʥʝ ʛʦʚʦʨʠ ʢʘʦ ʦ ʥʦʪʘʨʠʤʘ, ʚʝ˂ ʿʝʜʥʦʿ 

ʚʨʩʪʠ ʦʩʦʙʘ Ăʿʘʚʥʝ ʚʝʨʝñ ʧʦʨʝʜ ʥʦʪʘʨʘ. ɺʠʜ. ʫ ʉʠʤʘ ɸʚʨʘʤʦʚʠ˂, Ăʇʨʘʚʥʦʠʩʪʦʨʠʿʩʢʠ ʘʩʧʝʢʪʠ ʥʦʪʘʨʠʿʘʪʘñ, 

ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʦ ʧʨʘʚʦ, ɹʝʦʛʨʘʜ 2006, 58-62. 
269 ʅʦʪʘʨʠʿʘʪ ʩʘʚʨʝʤʝʥʦʛ ʢʘʨʘʢʪʝʨʘ ʫʚʝʜʝʥ ʿʝ ʫ ʘʫʩʪʨʠʿʩʢʦ ʧʨʘʚʦ ɿʘʢʦʥʦʤ ʦ ʥʦʪʘʨʠʿʘʪʫ (Notariatsordnung) 

ʦʜ 29. ʩʝʧʪʝʤʙʨʘ 1850. ʛʦʜʠʥʝ. ʆʚʘʿ ʟʘʢʦʥ ʿʝ ʥʘʠʰʘʦ ʥʘ ʨʘʟʣʠʯʠʪʝ ʢʨʠʪʠʢʝ, ʪʝ ʿʝ ʧʨʝʨʘʹʝʥʠ ʪʝʢʩʪ ʪʦʛ ʟʘʢʦʥʘ 

ʦʙʿʘʚˀʝʥ ʢʘʦ ʥʦʚʠ ɿʘʢʦʥ ʦ ʥʦʪʘʨʠʿʘʪʫ ʦʜ 21. ʤʘʿʘ 1855. ʛʦʜʠʥʝ (RGBl. 94/1855). ʀʧʘʢ, ʥʝʜʫʛʦ ʧʦʪʦʤ ʜʦʰʣʦ 

ʿʝ ʜʦ ʥʦʚʝ ʨʝʬʦʨʤʝ ʦʚʦʛ ʟʘʢʦʥʘ ʪʝ ʿʝ 25, ʿʫʣʘ 1871. ʛʦʜʠʥʝ ʦʙʿʘʚˀʝʥ ʥʦʚʠ ɿʘʢʦʥ ʦ ʥʦʪʘʨʠʿʘʪʫ ʟʘʿʝʜʥʦ ʩʘ 

ɿʘʢʦʥʦʤ ʦ ʥʦʪʘʨʩʢʠʤ ʘʢʪʠʤʘ (Notariatsaktsgesetz). ʆ ʢʨʠʪʠʢʘʤʘ ʥʘ ʨʘʯʫʥ ʫʚʦʹʝˁʘ ʥʦʪʘʨʠʿʘʪʘ ʠ ɿʘʢʦʥʘ ʦ 

ʥʦʪʘʨʠʿʘʪʫ ʠʟ 1850. ʛʦʜʠʥʝ, ʢʘʦ ʠ ʘʨʛʫʤʝʥʪʠʤʘ ʫ ʢʦʨʠʩʪ ʦʧʩʪʘʥʢʘ ʦʚʦʛ ʠʥʩʪʠʪʫʪʘ ʫ ʘʫʩʪʨʠʿʩʢʦʤ ʧʨʘʚʫ ʚʠʜ. 

Johann Baptist Zugschwerdt, Beitrag zur Vertheidigung des Notariatsinstitutes in Oesterreich, ɹʝʯ 1852. 
270 ʄʠʨʝʣʘ ʂʨʝʰʠ˂, Ăɿʘʢʦʥ ʦ ʿʘʚʥʠʤ ʙʠˀʝʞʥʠʮʠʤʘ ʂʨʘˀʝʚʠʥʝ ɱʫʛʦʩʣʘʚʠʿʝ ʠʟ 1930.: ʉʫʜʿʝʣʦʚʘˁʝ ʿʘʚʥʦʛ 

ʙʠˀʝʞʥʠʢʘ ʫ ʦʩʪʘʚʠʥʩʢʦʤ ʧʦʩʪʫʧʢʫ ï ʠʩʢʫʩʪʚʘ ʠʟ ʧʨʦʰʣʦʩʪʠñ, ɿʙʦʨʥʠʢ ʇʨʘʚʥʦʛ ʬʘʢʫʣʪʝʪʘ ʫ ɿʘʛʨʝʙʫ 

2/2013, 357. 
271 ɿʘʢʦʥ ʦ ʿʘʚʥʠʤ ʙʝʣʝʞʥʠʮʠʤʘ (ʥʦʪʘʨʠʤʘ) ï ɿɱɹʂɱ ʦʜ 11. ʩʝʧʪʝʤʙʨʘ 1930. ʛʦʜʠʥʝ (ʉʣ. ʥʦʚʠʥʝ ʂʨʘˀʝʚʠʥʝ 

ɱʫʛʦʩʣʘʚʠʿʝ ʙʨ. 220/1930). ɺʠʰʝ ʦ ʜʠʩʢʫʩʠʿʘʤʘ ʦ ʧʦʪʨʝʙʠ ʫʚʦʹʝˁʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʰʪʚʘ ʢʦʿʝ ʩʫ ʧʨʝʪʭʦʜʠʣʝ 

ʜʦʥʦʰʝˁʫ ɿɱɹʂɱ ʚʠʜ. ʫ ʄ. ʂʨʝʰʠ˂, 357-360; ɻ. ɼʨʘʢʠ˂, 206-208. 
272 ɸʫʩʪʨʠʿʩʢʠ ɿʘʢʦʥ ʦʜ 25. ʿʫʣʘ 1871. ʛʦʜʠʥʝ ʦ ʟʘʭʪʝʚʫ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʩʘʩʪʘʚˀʘˁʘ ʦʜʨʝʹʝʥʠʭ ʧʨʘʚʥʠʭ 

ʧʦʩʣʦʚʘ - Gesetz vom 25. Juli 1871, betreffend das Erforderniß der notariellen Errichtung einiger 

Rechtsgeschäfte (RGBl. Nr. 76/1871), ʢʦʿʠ ʩʝ ʫ ʘʫʩʪʨʠʿʩʢʦʿ ʪʝʦʨʠʿʠ ʠ ʧʨʘʢʩʠ ʦʟʥʘʯʘʚʘ ʢʘʦ 

Notariatszwangsgesetz (NZwG) ʠʣʠ Notariatsaktsgesetz (NotAktsG). ʋ ʩʢʣʘʜʫ ʩʘ ʧʦʩʣʝʜˁʠʤ ʥʘʚʝʜʝʥʠʤ 

ʥʘʟʠʚʦʤ, ʫ ʦʚʦʤ ʨʘʜʫ ʙʠ˂ʝ ʦʟʥʘʯʝʥ ʢʘʦ ɿʘʢʦʥ ʦ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʤ ʘʢʪʠʤʘï aɿɱɸ. 

https://www.ris.bka.gv.at/BgblAltDokument.wxe?Abfrage=BgblAlt&Bgblnummer=76/1871
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ʟʘʩʥʠʚʘʿʫ ʧʨʘʚʘ; ʜʘ ʧʨʠʤʘʿʫ ʠʩʧʨʘʚʝ ʨʘʜʠ ʯʫʚʘˁʘ ʠʣʠ ʥʦʚʘʮ ʠ ʧʘʧʠʨʝ ʦʜ ʚʨʝʜʥʦʩʪʠ ʨʘʜʠ 

ʧʨʝʜʘʿʝ ʜʨʫʛʠʤ ʣʠʮʠʤʘ ʠʣʠ ʚʣʘʩʪʠʤʘ ʠ ʜʘ ʧʦ ʥʘʣʦʛʫ ʩʫʜʦʚʘ ʠʣʠ ʜʨʫʛʠʭ ʿʘʚʥʠʭ ʚʣʘʩʪʠ 

ʧʨʦʚʦʜʝ ʧʦʩʪʫʧʢʝ ʢʦʿʠ ʠʤ ʩʝ ʧʦ ʟʘʢʦʥʫ ʤʦʛʫ ʧʦʚʝʨʠʪʠñ. ʆʩʠʤ ʪʦʛʘ, ʫ ʥʘʨʝʜʥʦʤ 

ʧʘʨʘʛʨʘʬʫ ʿʝ ʧʨʦʧʠʩʘʥʦ ʜʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʠʩʧʨʘʚʝ ʠ ˁʠʭʦʚʠ ʦʪʧʨʘʚʮʠ ʧʨʝʜʩʪʘʚˀʘʿʫ 

ʿʘʚʥʝ ʠʩʧʨʘʚʝ.273 ɺʝ˂ ʠʟ ʥʘʚʝʜʝʥʠʭ ʦʜʨʝʜʘʙʘ ʚʠʜˀʠʚʦ ʿʝ ʜʘ ʿʝ ʦʚʠʤ ʟʘʢʦʥʦʤ ʫ ʂʨʘˀʝʚʠʥʠ 

ɱʫʛʦʩʣʘʚʠʿʠ ʧʨʠʭʚʘ˂ʝʥ ʩʠʩʪʝʤ ʣʘʪʠʥʩʢʦʛ ʥʦʪʘʨʠʿʘʪʘ. ʋ ʩʢʣʘʜʫ ʩʘ ʨʘʥʠʿʝ ʥʘʚʝʜʝʥʠʤ 

ʢʘʨʘʢʪʝʨʠʩʪʠʢʘʤʘ ʣʘʪʠʥʩʢʦʛ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʰʪʚʘ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʥʠʿʝ ʜʦʙʠʿʘʦ ʧʣʘʪʫ ʦʜ 

ʜʨʞʘʚʝ, ʚʝ˂ ʿʝ ʧʨʠʤʘʦ ʥʘʛʨʘʜʫ ʧʨʝʤʘ ʧʨʦʧʠʩʘʥʦʿ ʪʘʨʠʬʠ.274 ʀ ʠʟ ʫʩʣʦʚʘ ʟʘ ʧʦʩʪʘʚˀʘˁʝ 

ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʚʠʜˀʠʚʘ ʩʫ ʦʙʝʣʝʞʿʘ ʣʘʪʠʥʩʢʦʛ ʥʦʪʘʨʠʿʘʪʘ ʧʦʧʫʪ ʟʘʭʪʝʚʘ ʜʘ ʩʝ ʨʘʜʠ ʦ 

ʚʠʩʦʢʦʢʚʘʣʠʬʠʢʦʚʘʥʦʤ ʩʪʨʫʯˁʘʢʫ ʠʟ ʦʙʣʘʩʪʠ ʧʨʘʚʘ. ʅʘʠʤʝ, ʫ Ä 6 ʤʝʹʫ ʫʩʣʦʚʠʤʘ ʟʘ 

ʧʦʩʪʘʚˀʝˁʝ ʥʘʚʦʜʝ ʩʝ ʜʠʧʣʦʤʘ ʿʝʜʥʦʛ ʦʜ ʧʨʘʚʥʠʭ ʬʘʢʫʣʪʝʪʘ ʫ ʂʨʘˀʝʚʠʥʠ ɱʫʛʦʩʣʘʚʠʿʠ, 

ʩʪʨʫʯʥʘ ʧʨʘʢʩʘ ʫ ʪʨʘʿʘˁʫ ʦʜ 5 ʛʦʜʠʥʘ, ʢʘʦ ʠ ʧʦʣʦʞʝʥ ʘʜʚʦʢʘʪʩʢʠ ʠʣʠ ʩʫʜʠʿʩʢʠ ʠʩʧʠʪ.275 

ʆʩʠʤ ʧʦʟʠʪʠʚʥʠʭ, ʫ ʟʘʢʦʥʫ ʩʫ ʙʠʣʠ ʩʘʜʨʞʘʥʠ ʠ ʥʝʛʘʪʠʚʥʠ ʫʩʣʦʚʠ ʤʝʹʫ ʢʦʿʠʤʘ ʩʫ ʠ ʦʥʠ 

ʢʦʿʠ ʩʝ ʪʠʯʫ ʤʦʛʫ˂ʥʦʩʪʠ ʚʨʰʝˁʘ ʜʨʫʛʝ ʩʣʫʞʙʝ, ʦʜʥʦʩʥʦ ʧʨʦʬʝʩʠʿʝ ʧʦʨʝʜ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ. ʊʘʢʦ ʩʝ ʟʘʢʦʥʦʜʘʚʘʮ ʫʩʣʦʚʠʤʘ ʠʟ Ä9 ʦʧʨʝʜʝʣʠʦ ʟʘ ʩʠʩʪʝʤ ʫ ʢʦʿʝʤ ʿʘʚʥʠ 

ʙʝʣʝʞʥʠʢ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʫ ʜʝʣʘʪʥʦʩʪ ʦʙʘʚˀʘ ʢʘʦ ʿʝʜʠʥʫ, ʪʝ ʥʝ ʤʦʞʝ ʠʩʪʦʚʨʝʤʝʥʦ ʙʠʪʠ 

ʠ ʘʜʚʦʢʘʪ (Nurnotariat).276  

ʀʘʢʦ ʜʦʥʝʪ ʟʘ ʧʦʜʨʫʯʿʝ ʮʝʣʝ ʂʨʘˀʝʚʠʥʝ ɱʫʛʦʩʣʘʚʠʿʝ, ʦʚʘʿ ʟʘʢʦʥ ʥʠʿʝ ʧʨʠʤʝˁʠʚʘʥ ʫ 

ʦʥʠʤ ʜʝʣʦʚʠʤʘ ʜʨʞʘʚʝ ʫ ʢʦʿʠʤʘ ʿʝ ʿʘʚʥʦ ʙʝʣʝʞʥʠʰʪʚʦ ʪʝʢ ʪʨʝʙʘʣʦ ʜʘ ʙʫʜʝ ʫʚʝʜʝʥʦ, ʪʿ. 

ʥʘ ʧʦʜʨʫʯʿʠʤʘ ɸʧʝʣʘʮʠʦʥʦʛ ʩʫʜʘ ʫ ɹʝʦʛʨʘʜʫ, ɸʧʝʣʘʮʠʦʥʦʛ ʩʫʜʘ ʫ ʉʢʦʧˀʫ ʠ ɺʝʣʠʢʦʛ 

ʩʫʜʘ ʫ ʇʦʜʛʦʨʠʮʠ. ʋ Ä 253 ɿɱɹʂɱ ʿʝ ʙʠʣʦ ʧʨʝʜʚʠʹʝʥʦ ʜʘ ʟʘʢʦʥ Ăʩʪʫʧʘ ʫ ʞʠʚʦʪñ ʜʘʥʦʤ 

ʦʙʿʘʚˀʠʚʘˁʘ ʫ ʉʣʫʞʙʝʥʠʤ ʥʦʚʠʥʘʤʘ, ʜʘ ʥʘ ʥʘʚʝʜʝʥʠʤ ʧʦʜʨʫʯʿʠʤʘ ʜʦʙʠʿʘ Ăʦʙʘʚʝʟʥʫ 

ʩʥʘʛʫñ ʢʘʜʘ ʪʦ ʦʜʛʦʚʘʨʘʿʫ˂ʦʤ ʫʨʝʜʙʦʤ ʦʜʨʝʜʠ ʤʠʥʠʩʪʘʨ ʧʨʘʚʜʝ. ʄʝʹʫʪʠʤ, ʪʘʢʚʘ ʫʨʝʜʙʘ 

ʥʠʢʘʜʘ ʥʠʿʝ ʜʦʥʝʪʘ. ʉʪʦʛʘ ʿʝ ɿɱɹʂɱ ʧʨʠʤʝˁʠʚʘʥ ʩʘʤʦ ʥʘ ʧʦʜʨʫʯʠʿʤʘ ʥʘ ʢʦʿʠʤʘ ʿʝ ʿʘʚʥʦ 

ʙʝʣʝʞʥʠʰʪʚʦ ʚʝ˂ ʧʦʩʪʦʿʘʣʦ (ɸʧʝʣʘʮʠʦʥʠ ʩʫʜʦʚʠ ʫ ʅʦʚʦʤ ʉʘʜʫ, ɿʘʛʨʝʙʫ, ʉʧʣʠʪʫ ʠ 

ɲʫʙˀʘʥʠ), ʢʘʦ ʠ ʥʘ ʧʦʜʨʫʯʿʫ ɺʨʭʦʚʥʦʛ ʩʫʜʘ ʫ ʉʘʨʘʿʝʚʫ, ʘʣʠ ʿʝ ʦʥ ʥʘ ʦʚʦʤ ʧʦʜʨʫʯʿʫ 

ʩʪʘʚˀʝʥ ʚʘʥ ʩʥʘʛʝ 1932. ʛʦʜʠʥʝ.277 ʆʜʣʫʢʦʤ ɸɺʅʆɱ-ʘ ʦ ʫʢʠʜʘˁʫ ʿʘʚʥʠʭ ʙʝʣʝʞʥʠʢʘ ʠ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʭ ʢʦʤʦʨʘ ʦʜ 17. ʥʦʚʝʤʙʨʘ 1944. ʛʦʜʠʥʝ ʫʩʪʘʥʦʚʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʰʪʚʘ ʿʝ 

ʫʢʠʥʫʪʘ ʠ ʧʨʝ ʥʝʛʦ ʰʪʦ ʿʝ ʫʦʧʰʪʝ ʟʘʞʠʚʝʣʘ ʥʘ ʪʝʨʠʪʦʨʠʿʠ ʉʨʙʠʿʝ ʠʟʫʟʝʚ ʧʦʜʨʫʯʿʘ 

 
273 Ä2 ɿɱɹʂɱ. 
274 Ä227 ɿɱɹʂɱ. 
275 Ä 6, ʩʪ. 4-6 ɿɱɹʂɱ. 
276 Ä 7 ɿɱɹʂɱ.  
277 ʏʣ. 1 ɿʘʢʦʥʘ ʦ ʠʟʤʝʥʠ Ä 253 ɿʘʢʦʥʘ ʦ ʿʘʚʥʠʤ ʙʝʣʝʞʥʠʮʠʤʘ (ʉʣʫʞʙʝʥʝ ʥʦʚʠʥʝ ʂʨʘˀʝʚʠʥʝ ɱʫʛʦʩʣʘʚʠʿʝ 

ʙʨ. 304) ʦʜ 30.12.1932. ʛʦʜʠʥʝ. 
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ɺʦʿʚʦʜʠʥʝ ʥʘ ʢʦʿʝʤ ʿʝ ʧʦʩʪʦʿʘʣʘ ʠ ʧʨʝ ɿɱɹʂɱ.278 ʆʚʦʤ ʆʜʣʫʢʦʤ ʿʝ ʙʠʣʦ ʧʨʝʜʚʠʹʝʥʦ ʜʘ ʩʚʠ 

ʧʦʩʣʦʚʠ ʢʦʿʝ ʩʫ ʚʨʰʠʣʠ ʿʘʚʥʠ ʙʝʣʝʞʥʠʮʠ ʧʨʝʣʘʟʝ ʫ ʥʘʜʣʝʞʥʦʩʪ ʨʝʜʦʚʥʠʭ ʩʫʜʦʚʘ.279 

4.1.2. ʆʚʣʘʰ˂ʝˁʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʧʨʝʤʘ ɿɱɹʂɱ 

ʂʘʢʦ ʩʫʰʪʠʥʫ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʜʝʣʘʪʥʦʩʪʠ ʯʠʥʠ ʩʘʩʪʘʚˀʘˁʝ ʿʘʚʥʠʭ ʠʩʧʨʘʚʘ ʦ 

ʧʨʘʚʥʠʤ ʧʦʩʣʦʚʠʤʘ ʠ ʜʨʫʛʠʤ ʨʝʣʝʚʘʥʪʥʠʤ ʯʠˁʝʥʠʮʘʤʘ, ʢʘʦ ʠ ʧʦʪʚʨʹʠʚʘˁʝ ʠ ʦʚʝʨʘʚʘˁʝ 

ʧʨʠʚʘʪʥʠʭ ʠʩʧʨʘʚʘ, ʦʚʠʤ ʧʦʩʣʦʚʠʤʘ ʿʝ ʫ ɿɱɹʂɱ ʧʦʩʚʝ˂ʝʥʦ ʥʘʿʚʠʰʝ ʦʜʨʝʜʘʙʘ.280 ʂʘʦ 

ʥʘʿʩʪʨʦʞʘ ʬʦʨʤʘ ʫ ʦʚʦʤ ʟʘʢʦʥʫ ʧʨʝʜʚʠʹʝʥʘ ʿʝ ʬʦʨʤʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʘʢʪʘ ʢʦʿʠ 

ʩʘʯʠˁʘʚʘ ʩʘʤ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ. ɼʨʫʛʘ ʚʨʩʪʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʭ ʠʩʧʨʘʚʘ ʧʨʝʜʚʠʹʝʥʠʭ ʫ 

ɿɱɹʂɱ ʙʠʣʝ ʩʫ ʩʦʣʝʤʥʠʟʦʚʘʥʝ ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ. ʋ ʬʦʨʤʠ ʩʦʣʝʤʥʠʟʦʚʘʥʝ ʧʨʠʚʘʪʥʝ 

ʠʩʧʨʘʚʝ ʤʦʛʣʠ ʩʫ ʙʠʪʠ ʩʘʯʠˁʝʥʠ ʧʨʘʚʥʠ ʧʦʩʣʦʚʠ ʟʘ ʢʦʿʝ ʦʚʠʤ ʟʘʢʦʥʦʤ ʥʠʿʝ ʟʘʭʪʝʚʘʥʘ 

ʬʦʨʤʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʘʢʪʘ. ʊʨʝ˂ʫ ʚʨʩʪʫ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʭ ʠʩʧʨʘʚʘ ʧʨʝʜʩʪʘʚˀʘʣʘ ʩʫ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʧʦʩʚʝʜʦʯʝˁʘ (ʧʦʪʚʨʜʝ). ʇʦʜ ʧʦʩʚʝʜʦʯʘʚʘˁʝʤ (ʧʦʪʚʨʹʠʚʘˁʝʤ) 

ʯʠˁʝʥʠʮʘ ʠ ʠʟʿʘʚʘ ʩʝ ʧʦʜʨʘʟʫʤʝʚʘʣʦ ʦʚʝʨʘʚʘˁʝ ʧʦʪʧʠʩʘ (ʣʝʛʘʣʠʟʘʮʠʿʘ), ʦʚʝʨʘʚʘˁʝ 

ʧʨʝʧʠʩʘ (ʚʠʜʠʤʠʨʘˁʝ), ʦʚʝʨʘʚʘˁʝ ʧʨʝʚʦʜʘ, ʦʚʝʨʘʚʘˁʝ ʠʟʚʦʜʘ ʠʟ ʪʨʛʦʚʘʯʢʠʭ ʠ ʧʦʩʣʦʚʥʠʭ 

ʢˁʠʛʘ, ʧʦʩʚʝʜʦʯʝˁʝ ʚʨʝʤʝʥʘ ʢʘʜ ʿʝ ʠʩʧʨʘʚʘ ʧʨʝʜʦʯʝʥʘ, ʧʦʩʚʝʜʦʯʝˁʝ ʜʘ ʿʝ ʥʝʢʦ ʞʠʚ, ʢʘʦ 

ʠ ʜʨʫʛʠʭ ʯʠˁʝʥʠʮʘ ʧʦʧʫʪ ʨʘʩʧʨʘʚʝ ʦ ʧʦʥʫʜʘʤʘ, ʜʨʘʞʙʝ, ʞʨʝʙʘˁʘ ʠʪʜ. ʆʩʠʤ ʥʘʚʝʜʝʥʦʛ, 

ʿʘʚʥʠ ʙʝʣʝʞʥʠʮʠ ʩʫ ʩʘʯʠˁʘʚʘʣʠ ʠ ʧʦʪʚʨʜʝ ʦ ʩʘʦʧʰʪʘʚʘˁʫ ʦʜʨʝʹʝʥʝ ʠʟʿʘʚʝ ʿʝʜʥʝ ʩʪʨʘʥʝ 

ʜʨʫʛʦʿ (ʦʪʢʘʟ, ʧʦʥʫʜʘ ʠ ʩʣ.), ʢʘʦ ʠ ʦ ʟʘʢˀʫʯʢʫ ʛʣʘʚʥʠʭ ʩʢʫʧʰʪʠʥʘ ʠʣʠ ʦʜʙʦʨʘ ʜʨʫʰʪʘʚʘ, 

ʟʘʜʨʫʛʘ ʠʣʠ ʜʨ. ʫʜʨʫʞʝˁʘ. 281 ʆʚʘ ʧʦʩʚʝʜʦʯʝˁʘ ʠʤʘʣʘ ʩʫ ʜʦʢʘʟʥʫ ʩʥʘʛʫ ʿʘʚʥʝ ʠʩʧʨʘʚʝ ʧʦʜ 

ʫʩʣʦʚʠʤʘ ʧʨʝʜʚʠʹʝʥʠʤ ɿɱɹʂɱ.282 ɱʘʚʥʠ ʙʝʣʝʞʥʠʮʠ ʩʫ ʦ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʤ ʘʢʪʠʤʘ, ʦ 

ʟʘʧʠʩʥʠʮʠʤʘ ʠ ʫʧʠʩʠʤʘ ʫ ʨʝʛʠʩʪʘʨ ʠʟʜʘʚʘʣʠ ʦʪʧʨʘʚʢʝ, ʧʨʝʧʠʩʝ, ʧʦʪʚʨʜʝ ʠ ʠʟʚʦʜʝ.283 ʆ 

ʠʩʧʨʘʚʘʤʘ ʢʦʿʝ ʩʫ ʿʘʚʥʠ ʙʝʣʝʞʥʠʮʠ, ʫ ʩʢʣʘʜʫ ʩʘ ɿɱɹʂɱ, ʩʘʩʪʘʚˀʘʣʠ ʦ ʧʨʘʚʥʠʤ ʧʦʩʣʦʚʠʤʘ 

ʙʠ˂ʝ ʚʠʰʝ ʨʝʯʠ ʫ ʥʘʩʪʘʚʢʫ ʨʘʜʘ, ʥʘ ʦʜʛʦʚʘʨʘʿʫ˂ʠʤ ʤʝʩʪʠʤʘ, ʫ ʮʠˀʫ ʧʦʨʝʹʝˁʘ ʩʘ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʤ ʟʘʧʠʩʦʤ, ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʧʦʪʚʨʹʝʥʦʤ (ʩʦʣʝʤʥʠʟʦʚʘʥʦʤ) ʧʨʠʚʘʪʥʠʤ 

ʠʩʧʨʘʚʦʤ, ʦʜʥʦʩʥʦ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʤ ʦʚʝʨʦʤ ʧʦʪʧʠʩʘ ʚʘʞʝ˂ʝʛ ʧʨʘʚʘ. 

 
278 ʆʜʣʫʢʘ ʦ ʫʢʠʜʘˁʫ ʿʘʚʥʠʭ ʙʝʣʝʞʥʠʢʘ ʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʭ ʢʦʤʦʨʘ ï ʆʜʣʫʢʘ ɸɺʅʆɱ-ʘ (ʉʣ. ʣʠʩʪ ɼʌɱ ʙʨ. 

1/1945). ʆʜʣʫʢʘ ʿʝ ʧʦʪʚʨʹʝʥʘ ɿʘʢʦʥʦʤ ʦ ʧʦʪʚʨʜʠ ʦʜʣʫʢʘ ʠ ʟʘʢʦʥʘ ʧʨʝ 1. ʜʝʮʝʤʙʨʘ 1945. ʛʦʜʠʥʝ ʢʦʿʠ ʿʝ 

ʜʦʥʝʪ 12. ʥʦʚʝʤʙʨʘ 1946 (ʉʣ. ʣʠʩʪ ʌʅʈɱ ʙʨ. 91/46). ʆ ʦʢʦʣʥʦʩʪʠʤʘ ʢʦʿʝ ʩʫ ʧʨʝʪʭʦʜʠʣʝ ʫʢʠʜʘˁʫ ʿʘʚʥʦʛ 

ʙʝʣʝʞʥʠʰʪʚʘ ʠ ʟʘʣʘʛʘˁʫ ʟʘ ˁʝʛʦʚʦ ʫʢʠʜʘˁʝ ʚʠʜ. ʄ. ʂʨʝʰʠ˂, 360-363. 
279 Ä 2 ʆʜʣʫʢʝ ɸɺʅʆɱ-ʘ. 
280 §§ 52-130 ɿɱɹʂɱ. 
281 §§ 84-102 ɿɱɹʂɱ. 
282 Ä 84 ɿɱɹʂɱ. 
283 §§ 103-119 ɿɱɹʂɱ. 
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ʋ ʩʢʣʘʜʫ ʩʘ ÄÄ 120-126 ɿɱɹʂɱ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʿʝ ʙʠʦ ʜʫʞʘʥ ʜʘ ʧʨʠʤʠ ʥʘ ʯʫʚʘˁʝ ʩʚʝ 

ʚʨʩʪʝ ʠʩʧʨʘʚʘ ʠ ʜʘ ʧʨʝʫʟʤʝ ʥʦʚʘʮ ʠ ʭʘʨʪʠʿʝ ʦʜ ʚʨʝʜʥʦʩʪʠ ʢʘʜʘ ʩʫ ʤʫ ʧʨʝʜʘʪʝ ʩʘ ʮʠˀʝʤ 

ʜʦʩʪʘʚˀʘˁʘ ʜʨʫʛʦʤ ʣʠʮʫ ʠʣʠ ʚʣʘʩʪʠ. ʋ ʜʨʫʛʠʤ ʩʣʫʯʘʿʝʚʠʤʘ, ʦʥ ʿʝ ʤʦʛʘʦ ʜʘ ʧʨʝʫʟʤʝ 

ʥʦʚʘʮ ʠ ʭʘʨʪʠʿʝ ʦʜ ʚʨʝʜʥʦʩʪʠ ʥʘ ʯʫʚʘˁʝ, ʘʣʠ ʥʘ ʪʦ ʥʠʿʝ ʙʠʦ ʦʙʘʚʝʟʘʥ.284 

ʇʦʨʝʜ ʩʘʩʪʘʚˀʘˁʘ ʠʩʧʨʘʚʘ ʢʘʦ ʠʟʚʦʨʥʦʛ ʜʝʣʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʜʝʣʘʪʥʦʩʪʠ, ˁʠʤʘ 

ʩʫ ʤʦʛʣʠ ʙʠʪʠ ʧʦʚʝʨʝʥʠ ʠ ʜʨʫʛʠ ʧʦʩʣʦʚʠ. ʇʦ ʧʨʘʚʠʣʫ, ʨʝʯ ʿʝ ʙʠʣʦ ʦ ʚʦʹʝˁʫ ʦʩʪʘʚʠʥʩʢʦʛ 

ʧʦʩʪʫʧʢʘ ʫ ʩʚʦʿʩʪʚʫ ʧʦʚʝʨʝʥʠʢʘ ʩʫʜʘ, ʘʣʠ ʿʝ ʩʫʜ ʿʘʚʥʠʤ ʙʝʣʝʞʥʠʮʠʤʘ ʤʦʛʘʦ ʜʘ ʧʦʚʝʨʠ ʠ 

ʧʝʯʘ˂ʝˁʝ ʠ ʠʥʚʝʥʪʘʨʠʩʘˁʝ ʩʪʝʯʘʿʥʝ ʤʘʩʝ, ʧʨʦʮʝʥʝ ʠ ʜʨʘʞʙʝ ʧʦʢʨʝʪʥʠʭ ʠ ʥʝʧʦʢʨʝʪʥʠʭ 

ʩʪʚʘʨʠ ʫ ʚʘʥʧʘʨʥʠʯʥʦʤ ʧʦʩʪʫʧʢʫ, ʩʘʩʪʘʚˀʘˁʝ ʠʣʠ ʠʩʧʠʪʠʚʘˁʝ ʪʘʯʥʦʩʪʠ ʨʘʯʫʥʘ 

ʧʦʣʦʞʝʥʠʭ ʦʜ ʩʪʘʨʘʪʝˀʘ, ʧʨʠʥʫʜʥʠʭ ʠ ʦʩʪʘʣʠʭ ʫʧʨʘʚʠʪʝˀʘ ʚʝ˂ʠʭ ʠʤʦʚʠʥʘ, ʢʘʦ ʠ ʜʨʫʛʝ 

ʧʦʩʣʦʚʝ ʫ ʢʦʿʠ ʙʠ ʙʠʣʠ ʧʨʝʜʚʠʹʝʥʠ ʧʦʩʝʙʥʠʤ ʟʘʢʦʥʠʤʘ. ʇʨʠʣʠʢʦʤ ʠʩʪʫʧʘˁʘ ʿʘʚʥʦʛ 

ʙʝʣʝʞʥʠʢʘ ʫ ʩʚʦʿʩʪʚʫ ʩʫʜʩʢʦʛ ʧʦʚʝʨʝʥʠʢʘ ʥʘ ˁʝʛʦʚ ʨʘʜ ʩʫ ʧʨʠʤʝˁʠʚʘʥʠ ʧʨʦʧʠʩʠ ʢʦʿʠ ʩʫ 

ʚʘʞʠʣʠ ʟʘ ʩʫʜʦʚʝ, ʫʢˀʫʯʫʿʫ˂ʠ ʦʜʨʝʜʙʝ ʦ ʠʩʢˀʫʯʝˁʫ ʠ ʠʟʫʟʝ˂ʫ ʩʫʜʠʿʘ, ʦ ʟʘʰʪʠʪʠ ʢʦʿʫ 

ʫʞʠʚʘʿʫ ʜʨʞʘʚʥʠ ʩʣʫʞʙʝʥʠʮʠ, ʦ ʜʦʩʪʘʚˀʘˁʫ ʧʦʟʠʚʘ, ʩʘʦʧʰʪʝˁʘ ʠ ʦʜʣʫʢʘ, ʦ ʪʨʘʞʝˁʫ 

ʧʨʘʚʥʝ ʧʦʤʦ˂ʠ, ʠʟʚʝʰʪʘʿʘ ʠ ʧʦʜʘʪʘʢʘ ʦʜ ʜʨʫʛʠʭ ʥʘʜʣʝʞʥʠʭ ʦʨʛʘʥʘ. ʅʘʜʟʦʨ ʥʘʜ ʨʘʜʦʤ 

ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʫ ʦʚʠʤ ʩʣʫʯʘʿʝʚʠʤʘ ʚʨʰʠʦ ʿʝ ʩʫʜ ʢʦʿʠ ʤʫ ʿʝ ʧʦʚʝʨʠʦ ʜʘʪʠ ʧʦʩʘʦ.285 

ʅʘʛʨʘʜʫ ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʢʫ ʟʘ ʦʙʘʚˀʘˁʝ ʧʦʩʣʦʚʘ ʫ ʩʚʦʿʩʪʚʫ ʩʫʜʩʢʦʛ ʧʦʚʝʨʝʥʠʢʘ 

ʦʜʨʝʹʠʚʘʦ ʿʝ ʠ ʜʦʩʫʹʠʚʘʦ ʩʫʜ.286 

ʆʩʠʤ ʩʘʩʪʘʚˀʘˁʘ, ʧʦʪʚʨʹʠʚʘˁʘ ʠ ʦʚʝʨʘʚʘˁʘ ʠʩʧʨʘʚʘ, ʦʜʥʦʩʥʦ ʩʘʩʪʘʚˀʘˁʘ 

ʟʘʧʠʩʥʠʢʘ ʠ ʦʙʘʚˀʘˁʘ ʧʦʚʝʨʝʥʠʭ ʧʦʩʣʦʚʘ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʿʝ, ʧʨʝʤʘ ɿɱɹʂɱ ʙʠʦ ʦʚʣʘʰ˂ʝʥ 

ʠ ʜʘ ʟʘʩʪʫʧʘ ʩʪʨʘʥʢʝ ʠ ʫʧʫ˂ʫʿʝ ʧʦʜʥʝʩʢʝ ʢʘʦ ʧʫʥʦʤʦ˂ʥʠʢ ʫ ʚʘʥʧʘʨʥʠʯʥʠʤ ʧʦʩʪʫʧʮʠʤʘ 

ʢʦʿʠ ʩʫ ʫ ʥʝʧʦʩʨʝʜʥʦʿ ʚʝʟʠ ʩʘ ʠʩʧʨʘʚʦʤ ʢʦʿʫ ʿʝ ʩʘʯʠʥʠʦ ʠʣʠ ʧʦʩʚʝʜʦʯʝˁʝʤ.287 ʆʩʠʤ ʫ 

ʦʚʠʤ ʩʣʫʯʘʿʝʚʠʤʘ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʿʝ ʙʠʦ ʦʚʣʘʰ˂ʝʥ ʜʘ ʟʘʩʪʫʧʘ ʩʪʨʘʥʢʝ ʫ ʛʨʘʹʘʥʩʢʦʤ, 

ʢʨʠʚʠʯʥʦʤ, ʚʘʥʧʘʨʥʠʯʥʦʤ ʠʣʠ ʠʟʚʨʰʥʦʤ ʧʦʩʪʫʧʢʫ ʩʘʤʦ ʦʥʜʘ ʢʘʜʘ ʫ ʤʝʩʪʫ ʫ ʢʦʿʝʤ ʿʘʚʥʠ 

ʙʝʣʝʞʥʠʢ ʦʙʘʚˀʘ ʜʝʣʘʪʥʦʩʪ ʥʝʤʘ ʜʚʘ ʘʜʚʦʢʘʪʘ ʠ ʢʘʜʘ ʟʘʢʦʥ ʥʝ ʧʨʦʧʠʩʫʿʝ ʠʟʨʠʯʠʪʦ 

ʟʘʩʪʫʧʘˁʝ ʦʜ ʩʪʨʘʥʝ ʘʜʚʦʢʘʪʘ.288 ʄʝʹʫʪʠʤ, ʦʥ ʥʠʿʝ ʙʠʦ ʦʚʣʘʰ˂ʝʥ ʜʘ ʟʘʩʪʫʧʘ ʩʪʨʘʥʢʫ ʫ 

ʧʦʩʪʫʧʢʫ ʫ ʢʦʿʝʤ ʩʝ ʧʦʙʠʿʘ ʠʩʧʨʘʚʘ ʢʦʿʫ ʿʝ ʩʘʯʠʥʠʦ ʠʣʠ ʜʨʫʛʘ ʨʘʜˁʘ ʢʦʿʫ ʿʝ ʧʨʝʜʫʟʝʦ ʢʘʦ 

ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʠʣʠ ʧʦʚʝʨʝʥʠʢ ʩʫʜʘ.289 ʋ ʩʠʪʫʘʮʠʿʘʤʘ ʢʘʜʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʠʩʪʫʧʘ ʫ 

 
284 Ä 123 ɿɱɹʂɱ. 
285 §§ 221-226 ɿɱɹʂɱ. 
286 Ä 235 ɿɱɹʂɱ. 
287 Ä 3, ʩʪ. 1 ɿɱɹʂɱ.  
288 Ä 3, ʩʪ. 2 ɿɱɹʂɱ.  
289 Ä 4 ɿɱɹʂɱ. 
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ʩʚʦʿʩʪʚʫ ʟʘʩʪʫʧʥʠʢʘ ʟʘ ˁʝʛʘ ʙʠ ʚʘʞʠʣʘ ʠʩʪʘ ʧʨʘʚʠʣʘ ʢʘʦ ʠ ʟʘ ʘʜʚʦʢʘʪʝ ʫ ʧʦʛʣʝʜʫ ʧʨʘʚʘ, 

ʜʫʞʥʦʩʪʠ ʠ ʦʜʛʦʚʦʨʥʦʩʪʠ, ʘ ʥʘ ˁʝʛʦʚ ʦʜʥʦʩ ʧʨʝʤʘ ʩʪʨʘʥʮʠ ʩʭʦʜʥʦ ʙʠ ʩʝ ʧʨʠʤʝʥʠʣʘ 

ʧʨʘʚʠʣʘ ɿʘʢʦʥʘ ʦ ʘʜʚʦʢʘʪʠʤʘ290 ʠʟ 1929. ʛʦʜʠʥʝ.291 ʇʨʝʤʘ ʧʨʘʚʠʣʠʤʘ ʠʩʪʦʛ ʟʘʢʦʥʘ 

ʦʜʨʝʹʠʚʘʥʘ ʿʝ ʠ ʥʘʛʨʘʜʘ ʟʘ ʨʘʜ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʟʘ ʨʘʜˁʝ ʢʦʿʝ ʿʝ ʧʨʝʜʫʟʝʦ ʢʘʦ 

ʟʘʩʪʫʧʥʠʢ.292 ʆʩʠʤ ʤʦʛʫ˂ʥʦʩʪʠ ʟʘʩʪʫʧʘˁʘ ʩʪʨʘʥʘʢʘ ʫ ʥʘʚʝʜʝʥʠʤ ʩʠʪʫʘʮʠʿʘʤʘ, 

ʧʘʨʘʛʨʘʬʦʤ 3 ɿɱɹʂɱ ʿʘʚʥʠʤ ʙʝʣʝʞʥʠʮʠʤʘ ʜʘʪʦ ʿʝ ʦʚʣʘʰ˂ʝˁʝ ʠ ʜʘ, ʥʘ ʟʘʭʪʝʚ ʩʪʨʘʥʘʢʘ, 

ʨʘʜʝ ʥʘ ʩʘʩʪʘʚˀʘˁʫ ʧʨʠʚʘʪʥʠʭ ʠʩʧʨʘʚʘ. 

4.2. ʆʚʣʘʰ˂ʝˁʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʧʨʝʤʘ ɿʘʢʦʥʫ ʦ ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʰʪʚʫ 

ʀ ʧʨʝʤʘ ʚʘʞʝ˂ʝʤ ɿɱɹ ʩʘʩʪʘʚˀʘˁʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʭ ʠʩʧʨʘʚʘ ʧʨʝʜʩʪʘʚˀʘ 

ʥʘʿʟʥʘʯʘʿʥʠʿʠ ʜʝʦ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʜʝʣʘʪʥʦʩʪʠ. ʋ ʩʢʣʘʜʫ ʩʘ ʯʣ. 6 ɿɱɹ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʤ 

ʠʩʧʨʘʚʘʤʘ ʩʤʘʪʨʘʿʫ ʩʝ Ăʠʩʧʨʘʚʝ ʦ ʧʨʘʚʥʠʤ ʧʦʩʣʦʚʠʤʘ ʠ ʠʟʿʘʚʘʤʘ ʢʦʿʝ ʩʫ ʩʘʩʪʘʚʠʣʠ ʿʘʚʥʠ 

ʙʝʣʝʞʥʠʮʠ (ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩʠ), ʟʘʧʠʩʥʠʮʠ ʦ ʧʨʘʚʥʠʤ ʠ ʜʨʫʛʠʤ ʨʘʜˁʘʤʘ ʢʦʿʝ ʩʫ 

ʦʙʘʚʠʣʠ ʠʣʠ ʢʦʿʠʤʘ ʩʫ ʧʨʠʩʫʩʪʚʦʚʘʣʠ ʿʘʚʥʠ ʙʝʣʝʞʥʠʮʠ (ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩʥʠʮʠ) ʠ 

ʧʦʪʚʨʜʝ ʦ ʯʠˁʝʥʠʮʘʤʘ ʢʦʿʝ ʩʫ ʧʦʩʚʝʜʦʯʠʣʠ ʿʘʚʥʠ ʙʝʣʝʞʥʠʮʠ (ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ 

ʧʦʪʚʨʜʝ), ʥʝʿʘʚʥʝ ʠʩʧʨʘʚʝ ʢʦʿʝ ʩʫ ʧʦʪʚʨʜʠʣʠ ʿʘʚʥʠ ʙʝʣʝʞʥʠʮʠ (ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʘ 

ʩʦʣʝʤʥʠʟʘʮʠʿʘ), ʢʘʦ ʠ ʥʝʿʘʚʥʝ ʠʩʧʨʘʚʝ ʢʦʜ ʢʦʿʠʭ ʿʝ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʦʚʝʨʠʦ ʧʦʪʧʠʩ, 

ʦʜʥʦʩʥʦ ʦʚʝʨʠʦ ʘʫʪʝʥʪʠʯʥʦʩʪ ʧʨʝʧʠʩʘ, ʧʨʝʚʦʜʘ ʠʣʠ ʠʟʚʦʜʘ (ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʦʚʝʨʝ)ñ. 

ʇʦʨʝʜ ʩʣʫʞʙʝʥʠʭ ʨʘʜˁʠ ʢʦʿʝ ʩʝ ʪʠʯʫ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʭ ʠʩʧʨʘʚʘ, ʫ ʜʝʣʘʪʥʦʩʪ ʿʘʚʥʦʛ 

ʙʝʣʝʞʥʠʢʘ, ʧʨʝʤʘ ʯʣ. 4 ɿɱɹ, ʩʧʘʜʘ ʠ ʧʨʝʫʟʠʤʘˁʝ ʥʘ ʯʫʚʘˁʝ ʠʩʧʨʘʚʘ, ʥʦʚʮʘ, ʭʘʨʪʠʿʘ ʦʜ 

ʚʨʝʜʥʦʩʪʠ ʠ ʜʨ. ʧʨʝʜʤʝʪʘ, ʚʨʰʝˁʝ ʧʦʚʝʨʝʥʠʭ ʧʦʩʣʦʚʘ ʥʘ ʦʩʥʦʚʫ ʟʘʢʦʥʘ ʠʣʠ ʦʜʣʫʢʝ ʩʫʜʘ, 

ʢʘʦ ʠ ʧʨʝʜʫʟʠʤʘˁʝ ʜʨʫʛʠʭ ʨʘʜˁʠ ʫ ʩʢʣʘʜʫ ʩʘ ʟʘʢʦʥʦʤ.  

4.2.1. ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʠʩʧʨʘʚʝ 

ʅʘʿʚʘʞʥʠʿʝ ʚʨʩʪʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʭ ʠʩʧʨʘʚʘ ʢʦʿʝ ʠʩʪʦʚʨʝʤʝʥʦ ʧʨʝʜʩʪʘʚˀʘʿʫ 

ʥʘʿʟʥʘʯʘʿʥʠʿʫ ʥʦʚʠʥʫ ʢʦʿʘ ʿʝ ʫ ʥʘʰʝ ʧʨʘʚʦ ʫʚʝʜʝʥʘ ʜʦʥʦʰʝˁʝʤ ɿɱɹ ʩʫ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ 

ʟʘʧʠʩ ʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʧʦʪʚʨʹʝʥʘ (ʩʦʣʝʤʥʠʟʦʚʘʥʘ) ʧʨʠʚʘʪʥʘ ʠʩʧʨʘʚʘ. ʂʘʢʦ ˂ʝ ʦ ˁʠʤʘ, 

ʢʘʦ ʠ ʦ ʦʚʝʨʠ ʧʦʪʧʠʩʘ (ʣʝʛʘʣʠʟʘʮʠʿʠ) ʢʘʦ ʦ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʤ ʬʦʨʤʘʤʘ ʫʛʦʚʦʨʘ ʙʠʪʠ 

ʨʝʯʠ ʫ ʛʣʘʚʥʦʤ ʜʝʣʫ ʨʘʜʘ, ʥʘ ʦʚʦʤ ʤʝʩʪʫ ˂ʝ ʙʠʪʠ ʧʦʤʝʥʫʪʝ ʜʨʫʛʝ ʠʩʧʨʘʚʝ ʢʦʿʝ ʩʝ ʿʘʚˀʘʿʫ 

ʫ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʿ ʧʨʘʢʩʠ.  

 
290 ɿʘʢʦʥ ʦ ʘʜʚʦʢʘʪʠʤʘ ʟʘ ʂʨʘˀʝʚʠʥʫ ʉʨʙʘ, ʍʨʚʘʪʘ ʠ ʉʣʦʚʝʥʘʮʘ, ʉʣʫʞʙʝʥʝ ʥʦʚʠʥʝ ʂʨʘˀʝʚʠʥʝ ʉʨʙʘ, 

ʍʨʚʘʪʘ ʠ ʉʣʦʚʝʥʘʮʘ, ʙʨ. 65 ʦʜ 19. ʤʘʨʪʘ 1929. ʛʦʜʠʥʝ. 
291 Ä 5 ɿɱɹʂɱ. 
292 Ä 236 ɿɱɹʂɱ. 
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ʊʫ ʩʧʘʜʘʿʫ ʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩʥʠʮʠ. ʊʦ ʩʫ ʠʩʧʨʘʚʝ ʢʦʿʠʤʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ 

ʢʦʥʩʪʘʪʫʿʝ ʜʘ ʿʝ ʧʨʝʜʫʟʝʦ ʦʜʨʝʹʝʥʫ ʩʣʫʞʙʝʥʫ ʨʘʜˁʫ ʠʣʠ ʜʘ ʿʝ ʧʨʠʩʫʩʪʚʦʚʘʦ ˁʝʥʦʤ 

ʧʨʝʜʫʟʠʤʘˁʫ.293 ʇʨʝʤʘ ɿɱɹ, ʦʙʣʠʢ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʥʠʢʘ ʤʦʞʝ ʠʤʘʪʠ ʟʘʧʠʩʥʠʢ ʩʘ 

ʦʩʥʠʚʘʯʢʝ ʠ ʜʨʫʛʝ ʩʢʫʧʰʪʠʥʝ ʘʢʮʠʦʥʘʨʩʢʦʛ ʜʨʫʰʪʚʘ ʩʘ ʚʠʰʝ ʜʦ 100 ʯʣʘʥʦʚʘ ʠʣʠ 

ʟʘʧʠʩʥʠʢ ʩʘ ʩʝʜʥʠʮʝ ʜʨʫʛʦʛ ʦʨʛʘʥʘ ʫʢʦʣʠʢʦ ʪʘʿ ʦʨʛʘʥ ʦʜʣʫʯʫʿʝ ʦ ʧʠʪʘˁʠʤʘ ʠʟ 

ʥʘʜʣʝʞʥʦʩʪʠ ʩʢʫʰʪʠʥʝ ʜʨʫʰʪʚʘ.294 ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩʥʠʢ ʤʦʞʝ ʦʩʥʠʚʘʯʢʠʤ ʘʢʪʦʤ 

ʙʠʪʠ ʧʨʝʜʚʠʹʝʥ ʢʘʦ ʦʙʘʚʝʟʘʥ ʦʙʣʠʢ ʠ ʟʘ ʟʘʧʠʩʥʠʢʝ ʩʘ ʩʝʜʥʠʮʝ ʜʨʫʛʠʭ ʦʨʛʘʥʘ ʜʨʫʰʪʚʘ, 

ʠʣʠ ʩʝʜʥʠʮʘ ʦʨʛʘʥʘ ʜʨʫʛʝ ʚʨʩʪʝ ʧʨʠʚʨʝʜʥʦʛ ʜʨʫʰʪʚʘ.295 ɳʠʤʝ ʤʦʛʫ ʙʠʪʠ ʫʪʚʨʹʝʥʝ ʠ 

ʯʠˁʝʥʠʮʝ ʦʜ ʢʦʿʠʭ ʟʘʚʠʩʠ ʧʫʥʦʚʘʞʥʦʩʪ ʠʣʠ ʜʝʿʩʪʚʦ ʧʨʘʚʥʦʛ ʧʦʩʣʘ. ʆʩʠʤ ʪʦʛʘ, ʫ ʦʚʦʤ 

ʦʙʣʠʢʫ ʤʦʛʫ ʙʠʪʠ ʩʘʯʠˁʝʥʠ ʠ ʟʘʧʠʩʥʠʮʠ ʦ ʦʙʝʟʙʝʹʝˁʫ ʜʦʢʘʟʘ, ʩʘʩʣʫʰʘˁʫ ʩʚʝʜʦʢʘ, 

ʟʘʢˀʫʯʝˁʫ ʧʦʨʘʚʥʘˁʘ, ʩʧʦʨʘʟʫʤʫ ʩʪʨʘʥʘʢʘ ʦ ʧʦʩʪʦʿʘˁʫ ʥʦʚʯʘʥʦʛ ʧʦʪʨʘʞʠʚʘˁʘ, ʚʨʝʤʝʥʫ 

ʜʦʩʧʝ˂ʘ ʠ ʦʙʝʟʙʝʹʝˁʫ ʦʚʦʛ ʧʦʪʨʘʞʠʚʘˁʘ ʟʘʩʥʠʚʘˁʝʤ ʟʘʣʦʞʥʦʛ ʧʨʘʚʘ ʥʘ ʥʝʧʦʢʨʝʪʥʦʩʪʠ 

ʠʣʠ ʧʦʢʨʝʪʥʠʤ ʩʪʚʘʨʠʤʘ ʜʫʞʥʠʢʘ, ʯʠˁʝʥʠʮʘʤʘ ʦʜ ʢʦʿʠʭ ʟʘʚʠʩʠ ʠʟʨʠʮʘˁʝ ʤʝʨʘ 

ʦʙʝʟʙʝʹʝˁʘ, ʠʟʿʘʚʠ ʧʦʚʝʨʠʦʮʘ ʦ ʧʨʦʜʫʞʝˁʫ ʨʦʢʘ ʟʘ ʠʟʚʨʰʝˁʝ ʦʙʘʚʝʟʝ ʠʟ ʠʟʚʨʰʥʝ 

ʠʩʧʨʘʚʝ, ʠʩʧʫˁʝˁʫ ʫʩʣʦʚʘ ʦʜ ʢʦʿʝʛ ʟʘʚʠʩʠ ʥʘʩʪʫʧʘˁʝ ʠʟʚʨʰʥʦʩʪʠ ʧʦʨʘʚʥʘˁʘ ʠʣʠ ʜʨʫʛʠʤ 

ʠʟʿʘʚʘʤʘ ʠʣʠ ʯʠˁʝʥʠʮʘʤʘ ʦʜʨʝʹʝʥʠʤ ʟʘʢʦʥʦʤ.296 

ʋ ʩʢʣʘʜʫ ʩʘ ʯʣ. 6 ɿɱɹ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʤ ʠʩʧʨʘʚʘʤʘ ʩʤʘʪʨʘʿʫ ʩʝ ʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ 

ʧʦʪʚʨʜʝ. ʂʘʦ ʰʪʦ ʿʝ ʪʦ ʩʣʫʯʘʿ ʩʘ ʟʘʧʠʩʥʠʮʠʤʘ, ʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʤ ʧʦʪʚʨʜʘʤʘ ʿʘʚʥʠ 

ʙʝʣʝʞʥʠʢ ʧʦʪʚʨʹʫʿʝ ʠʟʿʘʚʝ, ʜʦʛʘʹʘʿʝ ʠ ʯʠˁʝʥʠʮʝ ʢʦʿʠʤʘ ʿʝ ʩʘʤ ʧʨʠʩʫʩʪʚʦʚʘʦ ʠʣʠ ʢʦʿʝ ʿʝ 

ʥʝʧʦʩʨʝʜʥʠʤ ʦʧʘʞʘˁʝʤ ʢʦʥʩʪʘʪʦʚʘʦ.297  ɱʘʚʥʠ ʙʝʣʝʞʥʠʢ ʿʝ ʜʫʞʘʥ ʜʘ ʠʟʜʘ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʧʦʪʚʨʜʝ ʥʘ ʟʘʭʪʝʚ ʩʪʨʘʥʢʝ ʦ ʪʦʤʝ ʜʘ ʿʝ ʩʘʯʠˁʝʥʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʘ 

ʠʩʧʨʘʚʘ, ʢʘʦ ʠ ʦ ʥʘʧʣʘ˂ʝʥʠʤ ʪʨʦʰʢʦʚʠʤʘ. ʆʙʘʚʝʟʘ ʠʟʜʘʚʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʧʦʪʚʨʜʝ 

ʧʦʩʪʦʿʠ ʠ ʫ ʩʣʫʯʘʿʫ ʜʘ ʩʚʝʜʦʢ, ʧʨʝʚʦʜʠʣʘʮ, ʪʫʤʘʯ, ʚʝʰʪʘʢ, ʟʘʢʦʥʩʢʠ ʟʘʩʪʫʧʥʠʢ, ʩʣʫʞʙʝʥʦ 

ʣʠʮʝ ʦʨʛʘʥʘ ʩʪʘʨʘʪʝˀʩʪʚʘ ʠʣʠ ʟʘʩʪʫʧʥʠʢ ʧʨʘʚʥʦʛ ʣʠʮʘ ʟʘʭʪʝʚʘ ʧʦʪʚʨʜʫ ʦ ʩʚʦʤ ʫʯʝʰ˂ʫ ʫ 

ʧʦʩʪʫʧʢʫ ʩʘʩʪʘʚˀʘˁʘ ʠʩʧʨʘʚʝ.298 ʆʩʠʤ ʫ ʥʘʚʝʜʝʥʘ ʜʚʘ ʩʣʫʯʘʿʘ ʢʘʜʘ ʿʝ ʜʫʞʘʥ ʜʘ ʠʟʜʘ 

ʧʦʪʚʨʜʫ, ʫ ʜʨʫʛʠʤ ʩʣʫʯʘʿʝʚʠʤʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʿʝ ʦʚʣʘʰ˂ʝʥ, ʧʦʨʝʜ ʜʨʫʛʠʭ ʦʚʣʘʰ˂ʝʥʠʭ 

ʦʨʛʘʥʘ ʠʣʠ ʣʠʮʘ, ʜʘ ʠʟʜʘ ʧʦʪʚʨʜʫ ʜʘ ʿʝ ʦʜʨʝʹʝʥʦ ʣʠʮʝ ʞʠʚʦ, ʜʘ ʿʝ ʦʜʨʝʹʝʥʘ ʠʩʧʨʘʚʘ ʜʘʪʘ 

ʥʘ ʫʚʠʜ ʦʚʣʘʰ˂ʝʥʦʤ ʣʠʮʫ, ʜʘ ʿʝ ʦʜʨʝʹʝʥʘ ʠʟʿʘʚʘ ʩʘʦʧʰʪʝʥʘ ʦʜʨʝʹʝʥʦʤ ʣʠʮʫ ʢʦʿʝʤ ʩʝ ʧʦ 

 
293 ʄʠʭʘʿʣʦ ɼʠʢʘ, Ăɱʘʚʥʦʙʠˀʝʞʥʠʯʢʠ ʧʦʩʣʦʚʠñ, 97.  
294 ʏʣ. 86, ʩʪ. 1 ɿɱɹ. 
295 ʏʣ. 86, ʩʪ. 2 ɿɱɹ. 
296 ʏʣ. 87 ʠ 88 ɿɱɹ. 
297 ʄʠʭʘʿʣʦ ɼʠʢʘ, Ăɱʘʚʥʦʙʠˀʝʞʥʠʯʢʘ ʩʣʫʞʙʘ ʫ ʈʝʧʫʙʣʠʮʠ ʍʨʚʘʪʩʢʦʿ (II.)ñ, ʇʨʘʚʦ ʠ ʧʦʨʝʟʠ, 1/2002, 3. 
298 ʏʣ. 90 ɿɱɹ. 
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ʟʘʢʦʥʫ ʤʦʨʘ ʩʘʦʧʰʪʠʪʠ, ʦ ʧʨʦʪʝʩʪʫ ʤʝʥʠʮʝ ʠʣʠ ʯʝʢʘ ʠʣʠ ʦ ʜʨʫʛʠʤ ʯʠˁʝʥʠʮʘʤʘ ʢʦʿʠʤʘ 

ʿʝ ʧʦʩʚʝʜʦʯʠʦ.299 

ʇʦʜ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʤ ʦʚʝʨʘʤʘ, ʧʦʨʝʜ ʦʚʝʨʝ ʧʦʪʧʠʩʘ, ʧʦʜʨʘʟʫʤʝʚʘʿʫ ʩʝ ʠ ʦʚʝʨʝ 

ʧʨʝʧʠʩʘ, ʧʨʝʚʦʜʘ ʠʣʠ ʨʫʢʦʧʠʩʘ. ʋ ɿɱɹ ʿʝ ʿʦʰ ʫʚʝʢ ʩʘʜʨʞʘʥʘ ʩʘʤʦ ʦʜʨʝʙʘ ʦ ʦʚʝʨʠ ʧʨʝʚʦʜʘ, 

ʜʦʢ ʩʫ ʜʨʫʛʝ ʚʨʩʪʝ ʿʘʚʥʦʙʝʣʝʞʠʯʢʠʭ ʦʚʝʨʘ ʜʝʪʘˀʥʠʿʝ ʨʝʛʫʣʠʩʘʥʝ ʫ ɿʆʚʇʈʇ. ʋ ʩʢʣʘʜʫ ʩʘ 

ʯʣ. 95 ɿɱɹ, ʩʘʤʦ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʢʦʿʠ ʿʝ ʠ ʩʫʜʩʢʠ ʧʨʝʚʦʜʠʣʘʮ ʟʘ ʦʜʨʝʹʝʥʠ ʩʪʨʘʥʠ ʿʝʟʠʢ 

ʦʚʣʘʰ˂ʝʥ ʿʝ ʜʘ ʦʚʝʨʠ ʧʨʝʚʦʜ ʩʘ ʪʦʛ ʩʪʨʘʥʦʛ ʿʝʟʠʢʘ ʠʣʠ ʥʘ ʪʘʿ ʩʪʨʘʥʠ ʿʝʟʠʢ. ʊʠʤʝ ʦʥ 

ʧʦʪʚʨʹʫʿʝ ʜʘ ʧʨʝʚʦʜ ʦʜʛʦʚʘʨʘ ʩʘʜʨʞʠʥʠ ʠʟʚʦʨʥʦʛ ʪʝʢʩʪʘ ʠʩʧʨʘʚʝ, ʘ ʦʚʝʨʘ ˂ʝ ʧʨʦʠʟʚʦʜʠʪʠ 

ʠʩʪʦ ʜʝʿʩʪʚʦ ʢʘʦ ʜʘ ʿʝ ʫʯʠˁʝʥʘ ʦʜ ʩʪʨʘʥʝ ʩʫʜʩʢʦʛ ʧʨʝʚʦʜʠʦʮʘ. ʆʚʝʨʦʤ ʨʫʢʦʧʠʩʘ ʿʘʚʥʠ 

ʙʝʣʝʞʥʠʢ ʧʦʪʚʨʹʫʿʝ ʜʘ ʿʝ ʠʩʧʨʘʚʘ ʢʦʿʘ ʤʫ ʿʝ ʧʦʜʥʝʪʘ ʥʘʧʠʩʘʥʘ ʩʚʦʿʝʨʫʯʥʦ ʦʜ ʩʪʨʘʥʝ 

ʧʦʜʥʦʩʠʦʮʘ ʠʩʧʨʘʚʝ.300 ʆʚʝʨʘʚʘˁʝʤ ʧʨʝʧʠʩʘ ʧʦʪʚʨʹʫʿʝ ʩʝ ʧʦʜʫʜʘʨʥʦʩʪ ʧʨʝʧʠʩʘ ʩʘ 

ʠʟʚʦʨʥʠʢʦʤ ʠʣʠ ʦʚʝʨʝʥʠʤ ʧʨʝʧʠʩʦʤ ʠʩʧʨʘʚʝ. ɿʘ ʪʦ ʿʝ ʧʦʪʨʝʙʥʦ ʜʘ ʧʨʝʧʠʩ ʦʜʛʦʚʘʨʘ 

ʠʟʚʦʨʥʠʢʫ ʠ ʫ ʧʨʘʚʦʧʠʩʫ, ʠʥʪʝʨʧʫʥʢʮʠʿʠ ʠ ʩʢʨʘ˂ʠʚʘˁʫ ʨʝʯʠ.301  

4.2.2. ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʜʝʧʦʟʠʪ 

ʆʩʠʤ ʩʘʩʪʘʚˀʘˁʘ, ʧʦʪʚʨʹʠʚʘˁʘ ʠ ʦʚʝʨʘʚʘˁʘ ʥʘʚʝʜʝʥʠʭ ʠʩʧʨʘʚʘ, ʨʝʜʦʚʥʫ 

ʥʘʜʣʝʞʥʦʩʪ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʯʠʥʠ ʠ ʯʫʚʘˁʝ ʥʦʚʮʘ, ʭʘʨʪʠʿʘ ʦʜ ʚʨʝʜʥʦʩʪʠ, ʨʘʟʣʠʯʠʪʠʭ 

ʠʩʧʨʘʚʘ ʠ ʜʨʫʛʠʭ ʧʨʝʜʤʝʪʘ ʧʨʝʜʚʠʹʝʥʠʭ ʯʣ. 165 ɿɱɹ. ʉʪʨʘʥʢʘ ʤʦʞʝ ʧʨʝʜʘʪʠ ʧʨʝʜʤʝʪ 

ʜʝʧʦʟʠʪʘ ʙʠʣʦ ʢʦʤ ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʢʫ, ʙʝʟ ʦʙʟʠʨʘ ʥʘ ˁʝʛʦʚʦ ʩʣʫʞʙʝʥʦ ʩʝʜʠʰʪʝ, ʦʩʠʤ 

ʢʘʜʘ ʩʝ ʪʘʿ ʧʨʝʜʤʝʪ ʧʨʝʜʘʿʝ ʨʘʜʠ ʠʩʧʫˁʝˁʘ ʦʙʘʚʝʟʝ. ʋ ʪʦʤ ʩʣʫʯʘʿʫ ʧʨʝʜʤʝʪ ʩʝ ʧʨʝʜʘʿʝ 

ʦʥʦʤ ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʢʫ ʯʠʿʝ ʿʝ ʩʣʫʞʙʝʥʦ ʩʝʜʠʰʪʝ ʥʘ ʪʝʨʠʪʦʨʠʿʠ ʿʝʜʠʥʠʮʝ ʣʦʢʘʣʥʝ 

ʩʘʤʦʫʧʨʘʚʝ ʥʘ ʢʦʿʦʿ ʿʝ ʤʝʩʪʦ ʠʩʧʫˁʝˁʘ ʦʙʘʚʝʟʝ.302 ʇʨʝ ʦʩʪʘʚˀʘˁʘ ʧʨʝʜʤʝʪʘ ʥʘ ʯʫʚʘˁʝ, 

ʜʝʧʦʥʝʥʪ ʧʦʜʥʦʩʠ ʧʨʝʜʣʦʛ ʟʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʜʝʧʦʟʠʪ ʢʦʿʠ ʩʘʜʨʞʠ ʟʘʭʪʝʚ ʟʘ 

ʜʝʧʦʥʦʚʘˁʝ, ʧʦʜʘʪʢʝ ʦ ʜʝʧʦʥʝʥʪʫ, ʨʘʟʣʦʟʠʤʘ ʜʝʧʦʥʦʚʘˁʘ, ʧʨʝʜʤʝʪʫ, ʚʨʝʤʝʥʫ ʟʘ ʢʦʿʝ ʩʝ 

ʧʨʝʜʤʝʪ ʦʩʪʘʚˀʘ, ʣʠʮʫ ʫ ʯʠʿʫ ʢʦʨʠʩʪ ʩʝ ʜʝʧʦʥʫʿʝ ʠ ʜʨ.303 ɱʘʚʥʠ ʙʝʣʝʞʥʠʢ ʠʟʜʘʿʝ 

ʜʝʧʦʥʝʥʪʫ ʧʦʪʚʨʜʫ ʦ ʜʝʧʦʟʠʪʫ ʢʦʿʘ ʩʘʜʨʞʠ ʩʣʠʯʥʝ ʧʦʜʘʪʢʝ ʢʘʦ ʧʨʝʜʣʦʛ ʟʘ ʜʝʧʦʟʠʪ, ʢʘʦ ʠ 

 
299 ʏʣ. 91 ɿɱɹ. 
300 ʏʣ. 19, ʩʪ. 1 ɿʆʚʇʈʇ. 
301 ʏʣ. 21 ʩʪ. 1 ʠ ʯʣ. 22, ʩʪ. 3 ɿʆʚʇʈʇ. ʋ ʦʢʚʠʨʫ ʜʝʣʘ ʦ ʦʚʝʨʘʚʘˁʫ ʧʨʝʧʠʩʘ ʩʘʜʨʞʘʥʝ ʩʫ ʧʦʩʝʙʥʝ ʦʜʨʝʜʙʝ ʦ 

ʦʚʝʨʘʚʘˁʫ ʧʨʝʧʠʩʘ ʜʝʣʘ ʠʩʧʨʘʚʝ ʠʣʠ ʠʟʚʦʜʘ ʠʟ ʠʩʧʨʘʚʝ, ʠʟʚʦʜʘ ʠʟ ʿʘʚʥʠʭ, ʪʨʛʦʚʘʯʢʠʭ ʠ ʧʦʩʣʦʚʥʠʭ ʢˁʠʛʘ, 

ʢʦʧʠʿʝ ʠʩʧʨʘʚʝ, ʦʜʰʪʘʤʧʘʥʦʛ ʧʨʠʤʝʨʢʘ ʝʣʝʢʪʨʦʥʩʢʦʛ ʜʦʢʫʤʝʥʪʘ, ʢʘʦ ʠ ʠʩʧʨʘʚʘ ʥʘʤʝˁʝʥʠʭ ʟʘ ʫʧʦʪʨʝʙʫ ʫ 

ʠʥʦʩʪʨʘʥʩʪʚʫ. ɺʠʜ. ʯʣ.  24-28 ɿʆʚʇʈʇ. 
302 ʏʣ. 166 ɿɱɹ, ʩʪ 1 ʠ 2. ʀʟʫʟʝʪʘʢ ʦʜ ʧʨʘʚʠʣʘ ʠʟ ʩʪ. 2 ʧʨʝʜʚʠʹʝʥ ʿʝ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʿʝ ʠʟ ʨʘʟʣʦʛʘ ʭʠʪʥʦʩʪʠ 

ʠʣʠ ʟʙʦʛ ʧʨʠʨʦʜʝ ʧʦʩʣʘ ʧʦʪʨʝʙʥʦ ʜʘ ʩʝ ʧʨʝʜʤʝʪ ʧʦʣʦʞʠ ʢʦʜ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʯʠʿʝ ʩʝ ʩʝʜʠʰʪʝ ʥʘʣʘʟʠ ʫ 

ʤʝʩʪʫ ʫ ʢʦʿʝʤ ʩʝ ʥʘʣʘʟʠ ʧʨʝʜʤʝʪ ʜʝʧʦʟʠʪʘ. 
303 ʏʣ. 167, ʩʪ. 1 ɿɱɹ. 
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ʧʦʜʘʪʢʝ ʦ ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʢʫ, ˁʝʛʦʚ ʧʦʪʧʠʩ, ʧʝʯʘʪ ʠ ʰʪʘʤʙʠˀ.304 ʆʥ ʤʦʞʝ ʦʜʙʠʪʠ 

ʧʨʝʜʣʦʛ ʟʘ ʜʝʧʦʟʠʪ ʫ ʩʣʫʯʘʿʫ ʜʘ ʥʠʩʫ ʠʩʧʫˁʝʥʠ ʫʩʣʦʚʠ ʟʘ ʧʨʠʿʝʤ ʫ ʧʦʛʣʝʜʫ ʜʠʤʝʥʟʠʿʘ ʠ 

ʩʚʦʿʩʪʘʚa ʧʨʝʜʤʝʪʘ, ʘʢʦ ʧʨʝʜʤʝʪ ʧʨʝʜʩʪʘʚˀʘ ʦʧʘʩʥʦʩʪ ʟʘ ʦʢʦʣʠʥʫ, ʘʢʦ ʥʠʩʫ ʧʨʝʜʫjʤˀʝʥʠ 

ʪʨʦʰʢʦʚʠ ʯʫʚʘˁʘ ʧʨʝ ʦʩʪʘʚˀʘˁʘ ʧʨʝʜʤʝʪʘ ʫ ʜʝʧʦʟʠʪ ʠʣʠ ʘʢʦ ʿʝ ʟʘʢʦʥʦʤ ʟʘʙʨʘˁʝʥʦ 

ʫʟʠʤʘˁʝ ʧʨʝʜʤʝʪʘ ʫ ʜʝʧʦʟʠʪ.305 ʆʜʨʝʜʙʘʤʘ ɿɱɹ ʨʝʛʫʣʠʩʘʥʝ ʩʫ ʠ ʜʫʞʥʦʩʪʠ ʠ ʦʚʣʘʰ˂ʝˁʘ 

ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʫ ʚʝʟʠ ʩʘ ʯʫʚʘˁʝʤ ʠ ʧʨʝʜʘʿʦʤ ʜʝʧʦʥʦʚʘʥʦʛ ʧʨʝʜʤʝʪʘ, ʢʘʦ ʠ ʧʦʩʪʫʧʘˁʝʤ 

ʫ ʩʣʫʯʘʿʫ ʠʩʪʝʢʘ ʚʨʝʤʝʥʘ ʜʝʧʦʟʠʪʘ ʠʣʠ ʥʝʧʨʝʫʟʠʤʘˁʘ ʧʨʝʜʤʝʪʘ ʦʜ ʩʪʨʘʥʝ ʜʝʧʦʥʝʥʪʘ ʠʣʠ 

ʣʠʮʘ ʫ ʯʠʿʫ ʢʦʨʠʩʪ ʿʝ ʧʨʝʜʤʝʪ ʜʝʧʦʥʦʚʘʥ.306 ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʜʝʧʦʟʠʪ ʠʤʘ ʠʩʪʦ ʧʨʘʚʥʦ 

ʜʝʿʩʪʚʦ ʢʘʦ ʩʫʜʩʢʠ ʜʝʧʦʟʠʪ, ʪʝ ʩʝ ʥʘ ˁʝʛʘ ʩʭʦʜʥʦ ʧʨʠʤʝˁʫʿʫ ʧʨʘʚʠʣʘ ʢʦʿʠʤʘ ʩʝ ʨʝʛʫʣʠʰʝ 

ʩʫʜʩʢʠ ʜʝʧʦʟʠʪ.307 

4.2.3. ɱʘʚʥʠ ʙʝʣʝʞʥʠʢ ʢʘʦ ʧʦʚʝʨʝʥʠʢ ʩʫʜʘ ʠʣʠ ʜʨʫʛʦʛ ʜʨʞʘʚʥʦʛ ʦʨʛʘʥʘ 

ʋ ʧʨʘʚʥʠʤ ʩʠʩʪʝʤʠʤʘ ʫ ʢʦʿʠʤʘ ʿʝ ʫʩʧʦʩʪʘʚˀʝʥ ʣʘʪʠʥʩʢʠ ʥʦʪʘʨʠʿʘʪ ʪʨʘʜʠʮʠʦʥʘʣʥʦ 

ʩʝ ʥʦʪʘʨʠʤʘ ʧʦʚʝʨʘʚʘ ʠ ʚʨʰʝˁʝ ʜʨʫʛʠʭ ʧʦʩʣʦʚʘ ʢʦʿʠ ʥʠʩʫ ʫ ˁʠʭʦʚʦʿ ʠʟʚʦʨʥʦʿ 

ʥʘʜʣʝʞʥʦʩʪʠ. ʀʧʘʢ, ʢʨʫʛ ʧʦʩʣʦʚʘ ʢʦʿʠ ʤʦʞʝ ʙʠʪʠ ʧʦʚʝʨʝʥ ʿʘʚʥʠʤ ʙʝʣʝʞʥʠʮʠʤʘ ʥʠʿʝ ʠʩʪʠ 

ʫ ʩʚʠʤ ʜʨʞʘʚʘʤʘ. ʇʨʝʤʘ ɿɱɹ, ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʢʫ ʤʦʞʝ ʙʠʪʠ ʧʦʚʝʨʝʥʦ ʩʧʨʦʚʦʹʝˁʝ 

ʧʦʿʝʜʠʥʠʭ ʚʘʥʧʘʨʥʠʯʥʠʭ ʧʦʩʪʫʧʘʢʘ ʠʣʠ ʧʨʝʜʫʟʠʤʘˁʝ ʦʜʨʝʹʝʥʠʭ ʨʘʜˁʠ ʫ ʦʢʚʠʨʫ ʦʚʠʭ 

ʧʦʩʪʫʧʘʢʘ.308 ʊʘʢʦ ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʢʫ ʤʦʞʝ ʙʠʪʠ ʧʦʚʝʨʝʥʦ ʩʘʩʪʘʚˀʘˁʝ ʩʤʨʪʦʚʥʠʮʝ, 

ʧʦʧʠʩ ʠ ʧʨʦʮʝʥʘ ʟʘʦʩʪʘʚʰʪʠʥʝ, ʢʘʦ ʠ ʩʧʨʦʚʦʹʝˁʝ ʦʩʪʘʚʠʥʩʢʦʛ ʧʦʩʪʫʧʢʘ. ɱʘʚʥʠ ʙʝʣʝʞʥʠʢ 

ʢʦʿʝʤ ʿʝ ʧʦʚʝʨʝʥʦ ʩʘʩʪʘʚˀʘˁʝ ʩʤʨʪʦʚʥʠʮʝ ʤʦʞʝ ʦʜʨʝʜʠʪʠ ʠ ʧʨʠʚʨʝʤʝʥʝ ʤʝʨʝ ʟʘ 

ʦʙʝʟʙʝʹʝˁʝ ʟʘʦʩʪʘʚʰʪʠʥʝ ʫ ʩʣʫʯʘʿʫ ʧʦʩʪʦʿʘˁʘ ʦʢʦʣʥʦʩʪʠ ʢʦʿʝ ʟʘʭʪʝʚʘʿʫ ʥʘʨʦʯʠʪʫ 

ʦʧʨʝʟʥʦʩʪ.309 ʆ ʮʝʣʠʩʭʦʜʥʦʩʪʠ ʧʦʚʝʨʘʚʘˁʘ ʩʧʨʦʚʦʹʝˁʘ ʧʦʩʪʫʧʢʘ ʠʣʠ ʧʨʝʜʫʟʠʤʘˁʘ 

ʦʜʨʝʹʝʥʝ ʧʨʦʮʝʩʥʝ ʨʘʜˁʝ ʦʜʣʫʯʫʿʝ ʩʫʜ ʨʝʰʝˁʝʤ ʢʦʿʝ ʜʦʥʦʩʠ ʩʫʜʠʿʘ ʢʦʿʝʤ ʿʝ ʜʦʜʝˀʝʥ 

ʧʨʝʜʤʝʪ.310 ʇʨʝʤʘ ʯʣ. 30ʚ ɿɺʇ, ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʢʦʿʝʤ ˂ʝ ʙʠʪʠ ʫʧʫ˂ʝʥ ʧʨʝʜʤʝʪ ʨʝʰʝˁʝʤ 

ʦʜʨʝʹʫʿʝ ʧʨʝʜʩʝʜʥʠʢ ʩʫʜʘ ʢʦʿʠ ʿʝ ʥʘʜʣʝʞʘʥ ʟʘ ʩʧʨʦʚʦʹʝˁʝ ʧʦʩʪʫʧʢʘ, ʦʜʥʦʩʥʦ 

ʧʨʝʜʫʟʠʤʘˁʝ ʨʘʜˁʝ ʢʦʿʘ ʩʝ ʧʦʚʝʨʘʚʘ ʧʨʝʤʘ ʢʨʠʪʝʨʠʿʫʤʠʤʘ ʥʘʚʝʜʝʥʠʤ ʫ ʠʩʪʦʿ ʦʜʨʝʜʙʠ. 

 
304 ʏʣ. 167, ʩʪ. 2 ɿɱɹ. 
305 ʏʣ. 168 ɿɱɹ. 
306 ʏʣ. 170-173 ɿɱɹ. 
307 ʏʣ. 174 ʠ 175 ɿɱɹ. 
308 ʏʣ. 98, ʩʪ. 1 ɿɱɹ. ʀʟʫʟʝʪʘʢ ʦʜ ʦʚʦʛ ʧʨʘʚʠʣʘ ʧʨʝʜʚʠʹʝʥ ʿʝ ʫ ɿɺʇ ʥʘʚʦʹʝˁʝʤ ʧʦʩʪʫʧʘʢʘ ʠ ʨʘʜˁʠ ʢʦʿʝ ʥʝ 

ʤʦʛʫ ʙʠʪʠ ʧʦʚʝʨʝʥʝ ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʢʫ. ʊʘʢʦ, ʧʨʝʤʘ ʯʣ. 30ʘ, ʩʪ. 2 ɿɺʇ, ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʢʫ ʩʫʜ ʥʝ ʤʦʞʝ 

ʧʦʚʝʨʠʪʠ Ăʩʧʨʦʚʦʹʝˁʝ ʧʦʩʪʫʧʘʢʘ ʫ ʩʪʘʪʫʩʥʠʤ ʠ ʧʦʨʦʜʠʯʥʠʤ ʩʪʚʘʨʠʤʘ, ʩʧʨʦʚʦʹʝˁʝ ʧʦʩʪʫʧʢʘ ʟʘ 

ʦʜʨʝʹʠʚʘˁʝ ʥʘʢʥʘʜʝ ʟʘ ʝʢʩʧʨʦʧʨʠʩʘʥʫ ʥʝʧʦʢʨʝʪʥʦʩʪ, ʚʦʹʝˁʝ ʿʘʚʥʠʭ ʢˁʠʛʘ ʠ ʨʝʛʠʩʪʘʨʘ ʟʘ ʢʦʿʝ ʿʝ ʟʘʢʦʥʦʤ 

ʧʨʝʜʚʠʹʝʥʦ ʜʘ ʠʭ ʚʦʜʠ ʩʫʜ, ʩʘʩʪʘʚˀʘˁʝ ʠʩʧʨʘʚʘ ʟʘ ʢʦʿʝ ʿʝ ʦʚʠʤ ʠʣʠ ʧʦʩʝʙʥʠʤ ʟʘʢʦʥʦʤ ʧʨʝʜʚʠʹʝʥʘ 

ʠʩʢˀʫʯʠʚʘ ʥʘʜʣʝʞʥʦʩʪ ʩʫʜʘ ʠ ʩʧʨʦʚʦʹʝˁʝ ʧʦʩʪʫʧʢʘ ʟʘ ʨʘʩʧʨʘʚˀʘˁʝ ʟʘʦʩʪʘʚʰʪʠʥʝ ʢʘʜʘ ʿʝ ʟʘ ʥʘʩʣʝʹʠʚʘˁʝ 

ʤʝʨʦʜʘʚʥʦ ʧʨʘʚʦ ʩʪʨʘʥʝ ʜʨʞʘʚʝñ. 
309 ʏʣ. 102 ɿɺʇ 
310 ʏʣ. 30 ʘ, 30ʙ ɿɺʇ. 
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ɱʘʚʥʠ ʙʝʣʝʞʥʠʢ ʿʝ ʜʫʞʘʥ ʜʘ ʧʨʠʭʚʘʪʠ ʧʦʚʝʨʝʥʠ ʧʦʩʘʦ, ʘ ˁʝʛʦʚʦ ʠʟʚʨʰʝˁʝ ʤʦʞʝ ʦʜʙʠʪʠ 

ʩʘʤʦ ʘʢʦ ʧʦʩʪʦʿʝ ʨʘʟʣʦʟʠ ʟʘ ˁʝʛʦʚʦ ʠʩʢˀʫʯʝˁʝ ʠʣʠ ʠʟʫʟʝ˂ʝ ʠʣʠ ʜʨʫʛʘ ʦʢʦʣʥʦʩʪ ʢʦʿʘ ʛʘ 

ʩʧʨʝʯʘʚʘ ʜʘ ʧʨʠʭʚʘʪʠ ʧʦʩʘʦ.311 ʆʥ ʿʝ ʜʫʞʘʥ ʜʘ ʧʨʠʣʠʢʦʤ ʩʧʨʦʚʦʹʝˁʘ ʧʦʩʪʫʧʢʘ ʠʣʠ 

ʧʨʝʜʫʟʠʤʘˁʘ ʦʜʨʝʹʝʥʝ ʨʘʜˁʝ ʠʟ ʧʦʩʪʫʧʢʘ ʧʦʩʪʫʧʘ ʫ ʩʢʣʘʜʫ ʩʘ ʧʨʘʚʠʣʠʤʘ ʢʦʿʘ ʚʘʞʝ ʟʘ 

ʪʘʿ ʧʦʩʪʫʧʘʢ. ʇʨʝʤʘ ʠʩʪʠʤ ʧʨʘʚʠʣʠʤʘ ʫʪʚʨʹʫʿʝ ʩʝ ʠ ʧʦʩʪʦʿʘˁʝ ʨʘʟʣʦʛʘ ʟʘ ˁʝʛʦʚʦ ʠʟʫʟʝ˂ʝ 

ʠʣʠ ʠʩʢˀʫʯʝˁʝ, ʢʘʦ ʠ ʦʙʘʚʝʟʘ ʯʫʚʘˁʘ ʩʣʫʞʙʝʥʝ ʪʘʿʥʝ.312 ʅʘʜʟʦʨ ʥʘʜ ʨʘʜʦʤ ʿʘʚʥʦʛ 

ʙʝʣʝʞʥʠʢʘ ʧʨʠʣʠʢʦʤ ʦʙʘʚˀʘˁʘ ʧʦʚʝʨʝʥʠʭ ʧʦʩʣʦʚʘ ʚʨʰʠ ʩʫʜ ʢʦʿʠ ʤʫ ʿʝ ʪʘʿ ʧʦʩʘʦ 

ʧʦʚʝʨʠʦ. ʈʝʰʝˁʝʤ ʩʫʜʘ ʧʦʚʝʨʝʥʠ ʧʦʩʘʦ ʤʦʞʝ ʙʠʪʠ ʦʜʫʟʝʪ ʠʟ ʦʧʨʘʚʜʘʥʠʭ ʨʘʟʣʦʛʘ ʫ ʢʦʤ 

ʩʣʫʯʘʿʫ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʦʙʫʩʪʘʚˀʘ ʩʚʦʿ ʨʘʜ ʠ ʜʦʩʪʘʚˀʘ ʩʚʝ ʩʧʠʩʝ ʧʨʝʜʤʝʪʘ ʩʫʜʫ.313 

ʇʨʦʪʠʚ ʨʝʰʝˁʘ ʢʦʿʝ ʜʦʥʝʩʝ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʢʘʦ ʧʦʚʝʨʝʥʠʢ ʩʫʜʘ ʤʦʛʫ ʩʝ ʧʦʜʥʝʪʠ ʧʨʘʚʥʠ 

ʣʝʢʦʚʠ ʧʦʜ ʠʩʪʠʤ ʫʩʣʦʚʠʤʘ ʠ ʫ ʩʢʣʘʜʫ ʩʘ ʠʩʪʠʤ ʧʨʘʚʠʣʠʤʘ ʢʘʦ ʜʘ ʿʝ ʜʦʥʝʪʦ ʦʜ ʩʪʨʘʥʝ 

ʩʫʜʘ.314 

ɿʘ ʨʘʟʣʠʢʫ ʦʜ ʧʦʿʝʜʠʥʠʭ ʜʨʞʘʚʘ ʠʟ ʦʢʨʫʞʝˁʘ315, ʫ ʜʦʤʘ˂ʝʤ ʧʨʘʚʫ ʥʠʿʝ ʧʨʝʜʚʠʹʝʥʘ 

ʤʦʛʫ˂ʥʦʩʪ ʧʦʚʝʨʘʚʘˁʘ ʿʘʚʥʠʤ ʙʝʣʝʞʥʠʮʠʤʘ ʧʦʩʣʦʚʘ ʫ ʦʢʚʠʨʫ ʠʟʚʨʰʥʦʛ ʧʦʩʪʫʧʢʘ, ʚʝ˂ 

ʦʚʝ ʧʦʩʣʦʚʝ ʚʨʰʝ ʿʘʚʥʠ ʠʟʚʨʰʠʪʝˀʠ. ʀʟʫʟʝʚ ʦʙʝʟʙʝʹʝˁʘ ʜʦʢʘʟʘ ʠ ʜʦʩʪʘʚˀʘˁʘ ʧʠʩʤʝʥʘ 

ʫ ʧʦʚʝʨʝʥʠʤ ʧʦʩʣʦʚʠʤʘ, ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʢʫ ʩʫʜ ʥʝ ʤʦʞʝ ʧʦʚʝʨʠʪʠ ʥʠ ʧʨʝʜʫʟʠʤʘˁʝ ʨʘʜˁʠ 

ʠʟ ʧʘʨʥʠʯʥʦʛ ʧʦʩʪʫʧʢʘ. ʅʘ ʢʨʘʿʫ, ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʢʫ ʩʫʜ ʥʝ ʤʦʞʝ ʧʦʚʝʨʠʪʠ ʥʠ ʧʦʩʣʦʚʝ ʠʟ 

ʥʘʜʣʝʞʥʦʩʪʠ ʜʨʫʛʦʛ ʜʨʞʘʚʥʦʛ ʦʨʛʘʥʘ.316  

ʋ ɿɱɹʂɱ, ʧʦ ʫʛʣʝʜʫ ʥʘ ʘʫʩʪʨʠʿʩʢʠ ʘɿʅʦʪ, ʙʠʣʦ ʿʝ ʧʨʝʜʚʠʹʝʥʦ ʜʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ 

ʤʦʞʝ ʦʙʘʚˀʘʪʠ ʠ ʜʨʫʛʝ ʧʦʩʣʦʚʝ ʢʦʿʠ ʥʠʩʫ ʥʘʰʣʠ ʤʝʩʪʦ ʫ ʥʘʰʝʤ ɿɱɹ, ʢʘʦ ʰʪʦ ʿʝ 

ʟʘʩʪʫʧʘˁʝ ʩʪʨʘʥʘʢʘ ʠ ʩʘʩʪʘʚˀʘˁʝ ʧʨʠʚʘʪʥʠʭ ʠʩʧʨʘʚʘ.317 ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʫ ʥʝʢʠʤ ʜʨʫʛʠʤ 

ʜʨʞʘʚʘʤʘ ʩʘ ʧʨʦʩʪʦʨʘ ʙʠʚʰʝ ɱʫʛʦʩʣʘʚʠʿʝ ʦʚʘ ʦʚʣʘʰ˂ʝˁʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʩʘʜʨʞʘʥʘ ʩʫ 

 
311 ʏʣ. 30ʛ, ʩʪ. 1 ʠ 2 ɿɺʇ.  
312 ʏʣ. 30ʜ, ʩʪ. 1 ʠ 2 ɿɺʇ. 
313 ʏʣ. 30ʝ ʠ 30ʞ ɿɺʇ. 
314 ʏʣ. 30ʟ ɿɺʇ. ɺʠʰʝ ʦ ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʢʫ ʢʘʦ ʩʫʜʩʢʦʤ ʧʦʚʝʨʝʥʠʢʫ ʫ ʦʩʪʘʚʠʥʩʢʦʤ ʧʦʩʪʫʧʢʫ ʚʠʜ. ʫ ɼʝʿʘʥ 

ɹ. ɫʫʨʹʝʚʠ˂, ñʇʦʣʦʞʘʿ ʥʦʪʘʨʘ ʢʘʦ ʧʦʚʝʨʝʥʠʢʘ ʩʫʜʘ ʫ ʦʩʪʘʚʠʥʩʢʦʤ ʧʦʩʪʫʧʢʫñ, ʇʝʨʩʧʝʢʪʠʚʝ 

ʠʤʧʣʝʤʝʥʪʘʮʠʿʝ ʝʚʨʦʧʩʢʠʭ ʩʪʘʥʜʘʨʜʘ ʫ ʧʨʘʚʥʠ ʩʠʩʪʝʤ ʉʨʙʠʿʝ, ʢˁʠʛʘ 3, ɹʝʦʛʨʘʜ 2013, 154-168.   
315 ʋ ʍʨʚʘʪʩʢʦʿ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʤʦʞʝ ʜʘ ʚʨʰʠ ʧʦʩʣʦʚʝ ʫ ʧʦʩʪʫʧʢʫ ʠʟʚʨʰʝˁʘ ʥʘ ʦʩʥʦʚʫ ʚʝʨʦʜʦʩʪʦʿʥʝ 

ʠʩʧʨʘʚʝ, ʫ ʩʚʦʿʩʪʚʫ ʧʦʚʝʨʝʥʠʢʘ ʩʫʜʘ. ɺʠʜ. ʯʣ. 278-289 ʆʚʨʰʥʦʛ ʟʘʢʦʥʘ ʍʨʚʘʪʩʢʝ - ʆɿʍ (ʅʘʨʦʜʥʝ ʥʦʚʠʥʝ 

ʙʨ. 112/12, 25/13, 93/14, 55/16, 73/17, 131/20). ʇʦʨʝʜ ʪʦʛʘ, ʧʨʝʤʘ ʦʜʨʝʜʙʘʤʘ ʦʚʦʛ ʟʘʢʦʥʘ ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʢʫ 

ʤʦʞʝ ʙʠʪʠ ʧʦʚʝʨʝʥʦ ʠ ʩʧʨʦʚʦʹʝˁʝ ʿʘʚʥʦʛ ʥʘʜʤʝʪʘˁʘ ʨʘʜʠ ʧʨʦʜʘʿʝ ʧʦʢʨʝʪʥʠʭ ʩʪʚʘʨʠ ʫ ʧʦʩʪʫʧʢʫ ʠʟʚʨʰʝˁʘ 

ʥʘ ʧʦʢʨʝʪʥʠʤ ʩʪʚʘʨʠʤʘ. ɺʠʜ. ʯʣ. 149, ʩʪ. 2 ʆɿʍ. ɺʠʰʝ ʦ ʦʙʣʠʮʠʤʘ ʫʯʝʰ˂ʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʫ ʦʩʪʘʚʠʥʩʢʦʤ 

ʠ ʠʟʚʨʰʥʦʤ ʧʦʩʪʫʧʢʫ ʫ ʭʨʚʘʪʩʢʦʤ ʧʨʘʚʫ, ʢʘʦ ʠ ʧʨʝʜʣʦʟʠʤʘ ʟʘ ʧʨʦʰʠʨʝˁʝ ʥʘʜʣʝʞʥʦʩʪʠ ʿʘʚʥʠʭ ʙʝʣʝʞʥʠʢʘ 

ʚʠʜ. ʄʠʭʘʿʣʦ ɼʠʢʘ, Ăñʀʟʚʘʥʧʘʨʥʠʯʥʘñ ʠ ʢʦʥʮʠʣʠʿʘʮʠʿʩʢʘ ʿʘʚʥʠʭ ʙʠˀʝʞʥʠʢʘ de lege lata ʠ de lege ferendañ, 

ɿʙʦʨʥʠʢ ʇʨʘʚʥʦʛ ʬʘʢʫʣʪʝʪʘ ʫ ɿʘʛʨʝʙʫ, 6/2009, 1153-1177; ʄʠʭʘʿʣʦ ɼʠʢʘ, Ăɱʘʚʥʦʙʠˀʝʞʥʠʯʢʘ ʦʚʨʭʘ ʧʨʝʤʘ 

ʅʦʚʝʣʠ ʆʚʨʰʥʦʛ ʟʘʢʦʥʘ ʠʟ 2003.ñ, ʇʨʘʚʦ ʠ ʧʦʨʝʟʠ, 4/2004, 3-8.  
316 ʏʣ. 98, ʩʪ. 2-4 ɿɱɹ. 
317 Ä 3 ɿɱɹʂɱ. ʋ ʘʫʩʪʨʠʿʩʢʦʤ ʧʨʘʚʫ, ʦʚʘ ʦʚʣʘʰ˂ʝˁʘ ʥʦʪʘʨʘ ʧʨʝʜʚʠʹʝʥʘ ʩʫ Ä 5 ʘ ɿʅʦʪ. 

https://www.zakon.hr/cms.htm?id=1015
https://www.zakon.hr/cms.htm?id=1016
https://www.zakon.hr/cms.htm?id=1017
https://www.zakon.hr/cms.htm?id=16938
https://www.zakon.hr/cms.htm?id=18815
https://www.zakon.hr/cms.htm?id=46351
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ʠ ʫ ʥʦʚʠʤ ʟʘʢʦʥʠʤʘ ʢʦʿʠʤʘ ʿʝ ʫ ʪʠʤ ʩʠʩʪʝʤʠʤʘ ʧʦʥʦʚʥʦ ʫʚʝʜʝʥ ʥʦʪʘʨʠʿʘʪ. ʉʣʦʚʝʥʘʯʢʠ 

ɿʘʢʦʥ ʦ ʥʦʪʘʨʠʿʘʪʫ318 ʤʦʛʫ˂ʥʦʩʪ ʟʘʩʪʫʧʘˁʘ ʩʪʨʘʥʘʢʘ ʨʝʛʫʣʠʰʝ ʥʘ ʩʣʠʯʘʥ ʥʘʯʠʥ ʢʘʢʦ ʿʝ 

ʪʦ ʫʯʠˁʝʥʦ ʫ ɿɱɹʂɱ. ʀ ʫ ʦʚʦʤ ʟʘʢʦʥʫ ʿʝ ʦʚʣʘʰ˂ʝˁʝ ʟʘ ʟʘʩʪʫʧʘˁʝ ʦʜʨʝʹʝʥʦʛ ʿʘʚʥʦʛ 

ʙʝʣʝʞʥʠʢʘ ʫ ʚʘʥʧʘʨʥʠʯʥʠʤ ʧʦʩʪʫʧʮʠʤʘ ʠ ʥʝʩʧʦʨʥʠʤ ʩʪʚʘʨʠʤʘ ʧʨʝʜ ʜʨʫʛʠʤ ʦʨʛʘʥʠʤʘ 

ʦʛʨʘʥʠʯʝʥʦ ʥʘ ʩʣʫʯʘʿʝʚʝ ʢʦʿʠ ʩʫ ʫ ʥʝʧʦʩʨʝʜʥʦʿ ʚʝʟʠ ʩʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʤ ʠʩʧʨʘʚʦʤ ʢʦʿʫ 

ʿʝ ʦʥ ʩʘʯʠʥʠʦ.319 ʊʘʢʦʹʝ, ʠ ʫ ʩʣʦʚʝʥʘʯʢʦʤ ʟʘʢʦʥʫ ʿʝ ʟʘʿʝʜʥʦ ʩʘ ʦʚʣʘʰ˂ʝˁʝʤ ʟʘ ʟʘʩʪʫʧʘˁʝ 

ʥʦʪʘʨʠʤʘ ʜʘʪʦ ʠ ʦʚʣʘʰ˂ʝˁʝ ʜʘ ʩʘʩʪʘʚˀʘʿʫ ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ, ʪʝ ʩʝ ʥʘʚʦʜʠ ʜʘ ʦʥʠ ʫ ʦʚʠʤ 

ʩʣʫʯʘʿʝʚʠʤʘ ʠʤʘʿʫ ʧʦʣʦʞʘʿ ʘʜʚʦʢʘʪʘ.320 

  

 
318 ɿʘʢʦʥ ʦ ʥʦʪʘʨʠʿʘʪʫ ʉʣʦʚʝʥʠʿʝ- ʩɿʅʦʪ (Zakon o notariatu) (Uradni list RS, ġt. 2/07 ï uradno preļiġļeno 

besedilo, 33/07 ï ZSReg-B, 45/08, 91/13 in 189/20 ï ZFRO). 
319 ʏʣ. 5, ʩʪ. 1 ʩɿʅʦʪ. ʀʧʘʢ, ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʢʫ ʥʠʿʝ ʜʦʧʫʰʪʝʥʦ ʜʘ ʟʘʩʪʫʧʘ ʩʪʨʘʥʢʫ ʫ ʧʦʩʪʫʧʮʠʤʘ ʫ ʢʦʿʠʤʘ 

ʩʝ ʧʦʙʠʿʘ ʠʩʧʨʘʚʘ, ʧʨʘʚʥʠ ʧʦʩʘʦ ʠʣʠ ʜʨʫʛʘ ʨʘʜˁʘ ʢʦʿʫ ʿʝ ʧʨʝʜʫʟʝʦ ʫ ʩʚʦʿʩʪʚʫ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ. ɺʠʜ. ʯʣ. 5, 

ʩʪ. 3 ʩɿʅʦʪ. ɺʠʰʝ ʦ ʦʚʣʘʰ˂ʝˁʠʤʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʫ ʩʣʦʚʝʥʘʯʢʦʤ ʧʨʘʚʫ ʚʠʜ. ɺʝʩʥʘ ʈʠʿʘʚʝʮ, Ăʋʣʦʛʘ 

ʥʦʪʘʨʘ ʫ ʛʨʘʹʘʥʩʢʦʤ ʧʨʘʚʫ ʉʣʦʚʝʥʠʿʝñ, ɸʥʘʣʠ ʇʨʘʚʥʦʛ ʬʘʢʫʣʪʝʪʘ ʫ ɹʝʦʛʨʘʜʫ, 1/2010, 108-129. 
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IV ʌʋʅʂʎʀɱɽ ʌʆʈʄɽ ʆɹʃʀɻɸʎʀʆʅʀʍ ʋɻʆɺʆʈɸ 

1. ʋʦʧʰʪʝʥʦ ʦ ʬʫʥʢʮʠʿʘʤʘ ʬʦʨʤʝ 

ʅʘ ʧʦʯʝʪʢʫ ʨʘʜʘ, ʫ ʜʝʣʫ ʦ ʥʘʯʝʣʫ ʥʝʬʦʨʤʘʣʥʦʩʪʠ ʠ ʦʜʥʦʩʫ ʠʟʤʝʹʫ ʬʦʨʤʝ ʫʛʦʚʦʨʘ 

ʠ ʥʘʯʝʣʘ ʧʨʠʚʘʪʥʝ ʘʫʪʦʥʦʤʠʿʝ ʙʠʣʦ ʿʝ ʨʝʯʠ ʦ ʧʨʝʜʥʦʩʪʠʤʘ ʚʣʘʜʘʿʫ˂ʝʛ ʥʘʯʝʣʘ 

ʥʝʬʦʨʤʘʣʥʦʩʪʠ ʫʛʦʚʦʨʘ, ʢʘʦ ʠ ʦ ʧʦʪʨʝʙʠ ʧʦʩʪʦʿʘˁʘ ʦʧʨʘʚʜʘʥʦʛ ʨʘʟʣʦʛʘ ʟʘ ʦʜʩʪʫʧʘˁʝ ʦʜ 

ˁʝʛʘ ʥʘʤʝʪʘˁʝʤ ʦʙʘʚʝʟʥʝ ʬʦʨʤʝ ʟʘ ʦʜʨʝʹʝʥʫ ʚʨʩʪʫ ʫʛʦʚʦʨʘ. ʆʩʠʤ ʪʦʛʘ, ʫʢʘʟʘʥʦ ʿʝ ʥʘ ʪʦ 

ʜʘ ʩʝ ʧʦʜ ʦʧʨʘʚʜʘʥʠʤ ʨʘʟʣʦʟʠʤʘ ʧʦʜʨʘʟʫʤʝʚʘʿʫ ʨʘʟʣʠʯʠʪʠ ʮʠˀʝʚʠ ʢʦʿʝ ʟʘʢʦʥʦʜʘʚʘʮ 

ʞʝʣʠ ʜʘ ʧʦʩʪʠʛʥʝ ʧʫʪʝʤ ʦʙʘʚʝʟʥʝ ʬʦʨʤʝ. ʆʥʠ ʤʦʛʫ ʩʣʫʞʠʪʠ ʟʘʰʪʠʪʠ ʠʥʪʝʨʝʩʘ ʫʛʦʚʦʨʥʠʭ 

ʩʪʨʘʥʘ, ʪʨʝ˂ʠʭ ʣʠʮʘ ʠʣʠ ʿʘʚʥʦʛ ʠʥʪʝʨʝʩʘ. ʀʧʘʢ, ʦʙʘʚʝʟʥʘ ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʩʘ ʩʦʙʦʤ ʥʦʩʠ ʠ 

ʪʨʦʰʢʦʚʝ ʟʘ ʩʪʨʘʥʢʝ, ʥʝ ʩʘʤʦ ʫ ʧʦʛʣʝʜʫ ʥʦʚʮʘ, ʚʝ˂ ʠ ʚʨʝʤʝʥʘ, ʪʝ ʧʦʩʣʝʜʠʯʥʦ ʤʦʞʝ ʚʦʜʠʪʠ 

ʫʩʧʦʨʘʚʘˁʫ ʧʨʘʚʥʦʛ ʧʨʦʤʝʪʘ. ɿʙʦʛ ʪʦʛʘ, ʿʘʩʥʦ ʿʝ ʜʘ, ʧʨʠʣʠʢʦʤ ʦʜʣʫʯʠʚʘˁʘ ʦ ʪʦʤʝ ʜʘ ʣʠ 

ʟʘ ʦʜʨʝʹʝʥʫ ʚʨʩʪʫ ʫʛʦʚʦʨʘ ʪʨʝʙʘ ʧʨʝʜʚʠʜʝʪʠ ʦʙʘʚʝʟʥʫ ʬʦʨʤʫ ʠ ʢʦʿʫ, ʟʘʢʦʥʦʜʘʚʘʮ ʤʦʨʘ 

ʜʘ ʦʜʤʝʨʠ ʩʫʧʨʦʪʩʪʘʚˀʝʥʝ ʠʥʪʝʨʝʩʝ, ʦʜʥʦʩʥʦ ʮʠˀʝʚʝ ʢʦʿʝ ʥʘʩʪʦʿʠ ʜʘ ʧʦʩʪʠʛʥʝ. ɿʙʦʛ ʪʦʛʘ 

ʄʘʥʢʦʚʩʢʠ ʢʘʞʝ ʜʘ Ăʙʘʚʠʪʠ ʩʝ ʧʠʪʘˁʝʤ ʬʦʨʤʝ ʫ ʧʨʚʦʿ ʣʠʥʠʿʠ ʟʥʘʯʠ ʙʘʚʠʪʠ ʩʝ ʮʠˀʝʤ 

ʧʨʦʧʠʩʘʥʝ ʬʦʨʤʝñ.321    

ɼʦʢ ʿʝʜʥʘ ʛʨʫʧʘ ʘʫʪʦʨʘ ʫ ʣʠʪʝʨʘʪʫʨʠ ʢʦʨʠʩʪʠ ʠʟʨʘʟ Ăʮʠˀ ʬʦʨʤʝñ (Formzweck), 

ʜʨʫʛʠ ʛʦʚʦʨʝ ʦ Ăʬʫʥʢʮʠʿʘʤʘ ʬʦʨʤʝñ (Formfunktion), ʘ ʪʨʝ˂ʠ ʠʭ ʢʦʨʠʩʪʝ ʢʘʦ ʩʠʥʦʥʠʤʝ. ʋ 

ʦʚʦʤ ʨʘʜʫ ˂ʝ ʩʝ ʢʦʨʠʩʪʠʪʠ ʦʙʘ ʠʟʨʘʟʘ, ʩ ʦʙʟʠʨʦʤ ʥʘ ʪʦ ʜʘ ʠʤ ʿʝ ʩʤʠʩʘʦ ʠʩʪʠ. ʆʙʘ 

ʧʦʜʨʘʟʫʤʝʚʘʿʫ ʮʠˀ ʢʦʿʠ ʟʘʢʦʥʦʜʘʚʘʮ ʥʘʩʪʦʿʠ ʜʘ ʧʦʩʪʠʛʥʝ ʧʨʦʧʠʩʠʚʘˁʝʤ ʦʙʘʚʝʟʝʥʝ 

ʬʦʨʤʝ ʟʘ ʦʜʨʝʹʝʥʫ ʚʨʩʪʫ ʫʛʦʚʦʨʘ, ʦʜʥʦʩʥʦ ʟʘʜʘʪʘʢ ʢʦʿʠ ʬʦʨʤʘ ʪʨʝʙʘ ʜʘ ʚʨʰʠ ʫ 

ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ. ʇʦ ʧʨʘʚʠʣʫ ʩʫ ʮʠˀʝʚʠ, ʦʜʥʦʩʥʦ ʬʫʥʢʮʠʿʝ ʬʦʨʤʝ ʫʩʤʝʨʝʥʠ ʥʘ 

ʟʘʰʪʠʪʫ ʦʜʨʝʹʝʥʠʭ ʠʥʪʝʨʝʩʘ.322  

ʆʜ ʮʠˀʘ ʟʙʦʛ ʢʦʿʝʛ ʿʝ ʬʦʨʤʘ ʫ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ ʧʨʝʜʚʠʹʝʥʘ, ʦʜʥʦʩʥʦ ʬʫʥʢʮʠʿʝ 

ʢʦʿʫ ʦʥʘ ʪʨʝʙʘ ʜʘ ʚʨʰʠ ʟʘʚʠʩʠ ʠ ʦʙʠʤ ʧʨʠʤʝʥʝ ʜʘʪʝ ʬʦʨʤʝ, ʪʿ. ʩʘʜʨʞʠʥʘ ʫʛʦʚʦʨʘ ʢʦʿʘ 

ʤʦʨʘ ʙʠʪʠ ʠʟʨʘʞʝʥʘ ʫ ʟʘʭʪʝʚʘʥʦʤ ʦʙʣʠʢʫ. ʋʟ ʪʦ, ʮʠˀʝʚʠ ʬʦʨʤʝ ʨʝʣʝʚʘʥʪʥʠ ʩʫ ʠ ʟʘ 

 
321 P. Mankowski, 662. 
322 ʇʨʝʤʘ ʍʝʟʝʤʝʿʝʨʫ ʬʫʥʢʮʠʿʝ ʬʦʨʤʝ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʤʦʛʫ ʠʤʘʪʠ ʦʙʿʝʢʪʠʚʥʝ ʠ ʩʫʙʿʝʢʪʠʚʥʝ ʮʠˀʝʚʝ 

(objektiven- und subjektiven Zielrichtungen der Formfunktionen). ʇʦʜ ʧʨʚʠʤ ʦʥ ʧʦʜʨʘʟʫʤʝʚʘ ʩʣʫʯʘʿ ʢʘʜʘ 

ʬʦʨʤʘ ʪʨʝʙʘ ʜʘ ʩʣʫʞʠ ʧʨʠʚʘʪʥʦʿ ʘʫʪʦʥʦʤʠʿʠ ʨʘʜʠ ˁʝ ʩʘʤʝ ʠʣʠ ʢʘʜʘ ʪʨʝʙʘ ʜʘ ʫʧʨʘʚˀʘ ʧʨʠʚʘʪʥʦʤ 

ʘʫʪʦʥʦʤʠʿʦʤ ʠʣʠ ʜʘ ʿʝ ʢʦʥʪʨʦʣʠʰʝ ʨʘʜʠ ˁʦʿ ʧʨʝʪʧʦʩʪʘʚˀʝʥʦʛ ʿʘʚʥʦʛ ʠʥʪʝʨʝʩʘ. ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʬʫʥʢʮʠʿʘ 

ʬʦʨʤʝ ʠʤʘ ʩʫʙʿʝʢʪʠʚʥʠ ʮʠˀ ʢʘʜʘ ʪʨʝʙʘ ʜʘ ʩʣʫʞʠ ʠʥʪʝʨʝʩʫ ʧʨʘʚʥʦʛ ʧʨʦʤʝʪʘ ʫ ʮʝʣʦʩʪʠ, ʠʥʪʝʨʝʩʫ ʫʛʦʚʦʨʥʠʭ 

ʩʪʨʘʥʘ, ʠʥʪʝʨʝʩʫ ʧʦʿʝʜʠʥʮʘ, ʠʥʪʝʨʝʩʫ ʪʨʝ˂ʝʛ ʣʠʮʘ. ʆʥ ʠʩʪʠʯʝ ʜʘ ʿʝ ʧʦʪʨʝʙʥʦ ʨʘʟʣʠʢʦʚʘʪʠ ʿʘʚʥʠ ʠʥʪʝʨʝʩ ʦʜ 

ʠʥʪʝʨʝʩʘ ʧʨʘʚʥʦʛ ʧʨʦʤʝʪʘ ʿʝʨ ʦʚʘʿ ʧʦʪʦˁʠ ʧʨʝʜʩʪʘʚˀʘ ʩʢʫʧ ʠʥʜʠʚʠʜʫʘʣʥʠʭ ʠʥʪʝʨʝʩʘ ʢʦʿʠ ʩʝ ʦʩʪʚʘʨʫʿʫ ʫ 

ʩʬʝʨʠ ʧʨʠʚʘʪʥʝ ʘʫʪʦʥʦʤʠʿʝ. Ludwig Häsemeyer, Die gesetzliche Form der Rechtsgeschäfte ï Objektive 

Ordnung und privatautonome Selbstbestimmung im formgebundenen Rechtsgeschäft, Frankfurt 1971, 168-195. 
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ʪʫʤʘʯʝˁʝ ʫʛʦʚʦʨʘ, ʘ ʦʜ ʪʦʛʘ ʜʘ ʣʠ ʩʫ ʫ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ ʦʩʪʚʘʨʝʥʠ ʤʦʞʝ ʜʘ ʟʘʚʠʩʠ ʠ 

ʥʠʰʪʘʚʦʩʪ ʫʛʦʚʦʨʘ.323  

ʋ ʜʦʤʘ˂ʦʿ ʪʝʦʨʠʿʠ ʩʝ ʥʘʿʯʝʰ˂ʝ ʛʦʚʦʨʠ ʩʘʤʦ ʦ ʜʚʝ ʨʘʟʣʠʯʠʪʝ ʬʫʥʢʮʠʿʝ ʬʦʨʤʝ ï 

ʬʫʥʢʮʠʿʠ ʜʦʢʘʟʠʚʘˁʘ ʠ ʬʫʥʢʮʠʿʠ ʟʘʰʪʠʪʝ.324 ʇʝʨʦʚʠ˂ ʧʦʜ ʟʘʰʪʠʪʥʦʤ ʬʫʥʢʮʠʿʦʤ 

ʦʙʫʭʚʘʪʘ ʟʘʰʪʠʪʫ ʢʘʢʦ ʧʦʿʝʜʠʥʘʯʥʠʭ, ʪʘʢʦ ʠ ʿʘʚʥʠʭ ʠʥʪʝʨʝʩʘ. ɿʘʰʪʠʪʘ ʧʦʿʝʜʠʥʘʯʥʠʭ 

ʠʥʪʝʨʝʩʘ ʦʛʣʝʜʘ ʩʝ ʫ ʩʧʨʝʯʘʚʘˁʫ ʧʨʝʥʘʛˀʝʥʦʛ ʦʜʣʫʯʠʚʘˁʘ, ʥʝʜʦʩʪʘʪʘʢʘ ʚʦˀʝ, 

ʥʝʧʨʝʮʠʟʥʦ ʠ ʥʝʿʘʩʥʦ ʬʦʨʤʫʣʠʩʘʥʠʭ ʢʣʘʫʟʫʣʘ ʫ ʫʛʦʚʦʨʫ. ɿʘʰʪʠʪʘ ʿʘʚʥʦʛ ʠʥʪʝʨʝʩʘ 

ʦʙʘʚʝʟʥʦʤ ʬʦʨʤʦʤ ʫʛʦʚʦʨʘ ʦʛʣʝʜʘ ʩʝ ʫ ʧʦʚʝ˂ʘˁʫ ʧʨʘʚʥʝ ʩʠʛʫʨʥʦʩʪʠ, ʢʦʥʪʨʦʣʠ ʠ 

ʝʚʠʜʝʥʮʠʿʠ ʧʨʦʤʝʪʘ ʦʜʨʝʹʝʥʠʭ ʜʦʙʘʨʘ ʠʣʠ ʦʣʘʢʰʘˁʫ ʩʧʨʦʚʦʹʝˁʘ ʬʠʩʢʘʣʥʝ ʧʦʣʠʪʠʢʝ. 

ʇʨʝʤʘ ʇʝʨʦʚʠ˂ʫ, ʟʘʰʪʠʪʘ ʧʦʿʝʜʠʥʘʯʥʠʭ ʠʥʪʝʨʝʩʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʦʩʪʚʘʨʫʿʝ ʩʝ ʠ ʢʘʜʘ 

ʿʝ ʦʙʘʚʝʟʥʘ ʬʦʨʤʘ ʧʨʝʜʚʠʹʝʥʘ ʩʘ ʮʠˀʝʤ ʟʘʰʪʠʪʝ ʿʘʚʥʦʛ ʠʥʪʝʨʝʩʘ. ʊʘʢʦʹʝ, ʜʨʫʛʘ ʬʫʥʢʮʠʿʘ 

ʬʦʨʤʝ, ʜʦʢʘʟʥʘ, ʧʨʝʜʩʪʘʚˀʘ ʦʧʰʪʫ ʢʘʨʘʢʪʝʨʠʩʪʠʢʫ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʙʫʜʫ˂ʠ ʜʘ ʫʚʝʢ ʢʘʜʘ 

ʩʝ ʟʘ ʥʝʢʠ ʫʛʦʚʦʨ ʟʘʭʪʝʚʘ ʦʜʨʝʹʝʥʘ ʬʦʨʤʘ, ʦʥʘ Ăʦʩʪʚʘʨʫʿʝ ʚʨʣʦ ʚʘʞʥʫ ʬʫʥʢʮʠʿʫ ʥʘ ʧʣʘʥʫ 

ʜʦʢʘʟʥʠʭ ʩʨʝʜʩʪʘʚʘñ.325 ʀʘʢʦ ɺʠʟʥʝʨ ʥʝ ʛʦʚʦʨʠ ʧʦʧʫʪ ʇʝʨʦʚʠ˂ʘ ʦ ʠʩʢˀʫʯʠʚʦ ʜʚʝ 

ʬʫʥʢʮʠʿʝ ʬʦʨʤʝ, ʮʠˀʝʚʠ ʢʦʿʝ ʦʥ ʥʘʚʦʜʠ ʤʦʛʫ ʩʝ ʩʚʨʩʪʘʪʠ ʫ ʦʚʝ ʜʚʝ ʛʨʫʧʝ. ʆʥ ʢʘʦ 

ʥʘʿʚʘʞʥʠʿʝ ʮʠˀʝʚʝ ʢʦʿʠ ʩʝ ʥʘʩʪʦʿʝ ʧʦʩʪʠ˂ʠ ʬʦʨʤʦʤ ʫʛʦʚʦʨʘ ʥʘʚʦʜʠ: ʟʘʰʪʠʪʫ 

ʦʧʰʪʝʜʨʫʰʪʚʝʥʠʭ ʠʥʪʝʨʝʩʘ, ʟʘʰʪʠʪʫ ʠʥʪʝʨʝʩʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ, ʟʘʰʪʠʪʫ ʠʥʪʝʨʝʩʘ 

ʪʨʝ˂ʠʭ ʩʘʚʝʩʥʠʭ ʣʠʮʘ, ʟʘʰʪʠʪʫ ʠʥʪʝʨʝʩʘ ʥʝʠʩʢʫʩʥʠʭ ʧʦʿʝʜʠʥʘʮʘ, ʦʣʘʢʰʘˁʝ ʠ ʦʩʠʛʫʨʘˁʝ 

ʜʦʢʘʟʠʚʘˁʘ ʠʟʿʘʚˀʝʥʝ ʚʦˀʝ ʫʛʦʚʘʨʘʯʘ ʠ ʩʧʨʝʯʘʚʘˁʝ ʬʘʣʩʠʬʠʢʦʚʘˁʘ ʬʘʢʪʠʯʢʠ 

ʠʟʿʘʚˀʝʥʝ ʚʦˀʝ.326 ʄʝʹʫ ʜʦʤʘ˂ʠʤ ʘʫʪʦʨʠʤʘ, ʥʘ ʜʨʫʛʘʯʠʿʠ ʥʘʯʠʥ ʠ ʜʝʪʘˀʥʠʿʝ ʦ 

ʬʫʥʢʮʠʿʘʤʘ ʬʦʨʤʝ ʛʦʚʦʨʠ ʊʝʰʠ˂, ʢʦʿʠ ʢʘʦ ʥʘʿʚʘʞʥʠʿʝ ʬʫʥʢʮʠʿʝ ʬʦʨʤʝ ʥʘʚʦʜʠ ʬʫʥʢʮʠʿʫ 

ʟʘʰʪʠʪʝ ʠ ʬʫʥʢʮʠʿʫ ʩʘʟʥʘˁʘ. ʇʨʝʤʘ ʦʚʦʤ ʘʫʪʦʨʫ, ʬʫʥʢʮʠʿʘ ʟʘʰʪʠʪʝ ʦʛʣʝʜʘ ʩʝ ʫ ʟʘʰʪʠʪʠ 

ʿʘʚʥʦʛ ʠʥʪʝʨʝʩʘ ʠ ʠʥʪʝʨʝʩʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʧʨʠ ʯʝʤʫ ʩʝ ˁʝʥʘ ʩʣʦʞʝʥʘ ʩʘʜʨʞʠʥʘ ʤʦʞʝ 

ʨʘʟʣʦʞʠʪʠ ʥʘ ʬʫʥʢʮʠʿʫ ʧʨʦʤʠʰˀʘˁʘ, ʬʫʥʢʮʠʿʫ ʧʨʦʚʝʨʝ ʠʜʝʥʪʠʪʝʪʘ, ʬʫʥʢʮʠʿʫ ʧʨʦʚʝʨʝ 

ʩʧʦʩʦʙʥʦʩʪʠ ʠ ʬʫʥʢʮʠʿʫ ʧʨʝʮʠʟʥʦʩʪʠ. ʊʘʢʦʹʝ, ʠ ʬʫʥʢʮʠʿʘ ʩʘʟʥʘˁʘ ʦʙʫʭʚʘʪʘ ʚʠʰʝ 

ʧʦʜʬʫʥʢʮʠʿʘ ʠ ʪʦ: ʬʫʥʢʮʠʿʫ ʠʟʿʘʚʝ, ʬʫʥʢʮʠʿʫ ʜʦʢʘʟʘ, ʬʫʥʢʮʠʿʫ ʦʯʫʚʘˁʘ, ʬʫʥʢʮʠʿʫ 

ʧʫʙʣʠʮʠʪʝʪʘ ʠ ʬʫʥʢʮʠʿʫ ʢʦʥʪʨʦʣʝ.327 ʇʨʝʤʘ ɺʦʜʠʥʝʣʠ˂ʫ, ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʠʤʘ ʩʣʝʜʝ˂ʝ 

ʬʫʥʢʮʠʿʝ: ʜʘ ʩʪʨʘʥʘʤʘ ʦʙʝʟʙʝʜʠ ʠʟʚʝʩʥʦʩʪ ʫ ʧʦʛʣʝʜʫ ʩʘʜʨʞʠʥʝ ʧʨʘʚʥʦʛ ʧʦʩʣʘ, ʜʘ ʩʫʜʫ 

 
323 Ibid, 663. 
324 ʉ. ʇʝʨʦʚʠ˂, ʌʦʨʤʘʣʥʠ ʫʛʦʚʦʨʠ ʫ ʛʨʘʹʘʥʩʢʦʤ ʧʨʘʚʫ, 43-44; ɹ. ɺʠʟʥʝʨ, 312;  
325 ʉ. ʇʝʨʦʚʠ˂, ʌʦʨʤʘʣʥʠ ʫʛʦʚʦʨʠ ʫ ʛʨʘʹʘʥʩʢʦʤ ʧʨʘʚʫ, 43-44; ʀʩʪʦ ʠ ʫ ʂʦʤʝʥʪʘʨ ɿʘʢʦʥʘ ʦ ʦʙʣʠʛʘʮʠʦʥʠʤ 

ʦʜʥʦʩʠʤʘ (ʨʝʜ. ʉʣʦʙʦʜʘʥ ʇʝʨʦʚʠ˂, ɼʨʘʛʦˀʫʙ ʉʪʦʿʘʥʦʚʠ˂), 278-279. 
326 ɹ. ɺʠʟʥʝʨ, ʂʦʤʝʥʪʘʨ ɿʆʆ, 312. 
327 ʅʝʥʘʜ ʊʝʰʠ˂, Ăʆ ʟʥʘʯʘʿʫ ʬʦʨʤʝ ʟʘ ʧʨʦʤʝʪ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ï ʘʥʘʣʠʟʘ ʩʫʜʩʢʝ ʧʨʘʢʩʝ ʧʨʝ ʫʚʦʹʝˁʘ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʫ ʩʨʧʩʢʦ ʧʨʘʚʦñ,509-511. 
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ʠʣʠ ʜʨʫʛʦʤ ʦʨʛʘʥʫ ʦʣʘʢʰʘ ʫʪʚʨʹʠʚʘˁʝ ʩʘʜʨʞʠʥʝ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʟʘ ʧʦʪʨʝʙʝ ʜʦʢʘʟʠʚʘˁʘ 

ʠʣʠ ʥʘʜʟʦʨʘ, ʜʘ ʦʤʦʛʫ˂ʠ ʩʪʨʘʥʘʤʘ ʠ ʪʨʝ˂ʠʤ ʣʠʮʠʤʘ ʜʘ ʙʫʜʫ ʙʦˀʝ ʠʥʬʦʨʤʠʩʘʥʠ ʦ 

ʩʘʜʨʞʠʥʠ ʧʨʘʚʥʦʛ ʧʦʩʣʘ, ʜʘ ʰʪʠʪʠ ʦʜ ʧʨʝʥʘʛˀʝʥʝ ʦʜʣʫʢʝ, ʢʘʦ ʠ ʜʘ ʩʧʨʝʯʠ ʜʘʚʘˁʝ ʧʦʩʣʫ 

ʥʝʧʫʥʦʚʘʞʥʝ ʩʘʜʨʞʠʥʝ.328 ɼ. ɫʫʨʹʝʚʠ˂ ʩʝ ʜʝʪʘˀʥʠʿʝ ʙʘʚʠ ʬʫʥʢʮʠʿʘʤʘ ʬʦʨʤʝ ʩʘ 

ʦʩʣʦʥʮʝʤ ʫ ʥʝʤʘʯʢʦʿ ʪʝʦʨʠʿʠ.329  

ʎʠˀʝʚʠ ʠ ʬʫʥʢʮʠʿʝ ʬʦʨʤʝ ʧʨʝʜʤʝʪ ʩʫ ʠʩʪʨʘʞʠʚʘˁʘ ʚʝʣʠʢʦʛ ʙʨʦʿʘ ʥʝʤʘʯʢʠʭ 

ʘʫʪʦʨʘ. ʄʝʹʫʪʠʤ, ʠ ʤʝʹʫ ˁʠʤʘ ʧʦʩʪʦʿʝ ʟʥʘʯʘʿʥʝ ʨʘʟʣʠʢʝ ʫ ʧʦʛʣʝʜʫ ʙʨʦʿʘ ʮʠˀʝʚʘ ʬʦʨʤʝ 

ʢʦʿʝ ʦʥʠ ʨʘʟʣʠʢʫʿʫ. ʅʘʿʚʠʰʝ ʠʭ ʥʘʚʦʜʠ ʄʘʥʢʦʚʩʢʠ ʢʦʿʠ ʫ ʩʚʦʤ ʨʘʜʫ ʧʠʰʝ ʦ 14 ʨʘʟʣʠʯʠʪʠʭ 

ʮʠˀʝʚʘ, ʦʜʥʦʩʥʦ ʬʫʥʢʮʠʿʘ ʬʦʨʤʝ: ʬʫʥʢʮʠʿʘ ʜʦʢʘʟʠʚʘˁʘ (Beweiszweck), ʬʫʥʢʮʠʿʘ 

ʘʫʪʝʥʪʠʬʠʢʘʮʠʿʝ (Authentizitätszweck), ʬʫʥʢʮʠʿʘ ʠʜʝʥʪʠʬʠʢʘʮʠʿʝ (Identifikationszweck), 

ʬʫʥʢʮʠʿʘ ʢʦʤʫʥʠʢʘʮʠʿʝ (Kommunikationszweck), ʬʫʥʢʮʠʿʘ ʠʥʬʦʨʤʘʮʠʿʝ (materieller 

Informationszweck), ʬʫʥʢʮʠʿʘ ʠʥʜʠʮʠʿʝ (materieller Indizzweck), ʬʫʥʢʮʠʿʘ ʨʘʟʛʨʘʥʠʯʝˁʘ 

ʠʣʠ ʬʠʥʘʣʠʟʘʮʠʿʝ (Abgrenzungs- oder Finalisierungszweck), ʬʫʥʢʮʠʿʘ ʧʫʙʣʠʮʠʪʝʪʘ 

(Verlautbarungs- und Publizitätszweck), ʬʫʥʢʮʠʿʘ ʫʧʦʟʦʨʝˁʘ ʠ ʟʘʰʪʠʪʝ ʦʜ ʧʨʝʥʘʛˀʝʥʦʩʪʠ 

(Warnzweck und Übereilungsschutz), ʬʫʥʢʮʠʿʘ ʧʦʫʯʘʚʘˁʘ (Sicherstellen einer Belehrung 

und qualifizierten Beratung durch einen neutralen Fachmann), ʬʫʥʢʮʠʿʘ ʦʪʝʞʘʚʘˁʘ 

ʟʘʢˀʫʯʝˁʘ ʫʛʦʚʦʨʘ ʨʘʜʠ ʨʝʛʫʣʠʩʘˁʘ ʪʨʞʠʰʪʘ (Erschwerungszweck zur 

Marketregulierung), ʬʫʥʢʮʠʿʘ ʟʘʰʪʠʪʝ ʧʨʘʚʥʦʛ ʧʨʦʤʝʪʘ ʠ ʧʦʚʝʨʠʣʘʮʘ (Verkehrsschutz- 

und Gläubigerschutzzweck), ʢʦʥʪʨʦʣʥʘ ʬʫʥʢʮʠʿʘ (Kontrollzweck:Ermöglichen öffentlicher 

Überwachung), ʠ ʬʫʥʢʮʠʿʘ ʦʤʦʛʫ˂ʘʚʘˁʘ ʥʘʩʪʘʥʢʘ (Ermöglichungszweck).330 ɱʝʜʥʠ ʘʫʪʦʨʠ 

ʫʢʘʟʫʿʫ ʥʘ ʪʦ ʜʘ ʄʘʥʢʦʚʩʢʠ ʥʝ ʥʘʚʦʜʠ ʢʦʿʠ ʿʝ ʧʨʘʢʪʠʯʘʥ ʟʥʘʯʘʿ ʜʦʜʘʪʥʦʛ ʜʠʬʝʨʝʥʮʠʨʘˁʘ 

ʮʠˀʝʚʘ ʬʦʨʤʝ ʫ ʦʜʥʦʩʫ ʥʘ ʦʥʝ ʦ ʢʦʿʠʤʘ ʩʝ ʜʦ ʪʘʜʘ ʛʦʚʦʨʠʣʦ ʫ ʥʝʤʘʯʢʦʿ ʣʠʪʝʨʘʪʫʨʠ.331 

ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʘʫʩʪʨʠʿʩʢʠ ʘʫʪʦʨ ʂʘʣʩ ʛʦʪʦʚʦ ʫ ʧʦʪʧʫʥʦʩʪʠ ʫʩʚʘʿʘ ʦʚʫ ʧʦʜʝʣʫ.332 

ʄʥʦʛʝ ʦʜ ʦʚʠʭ ʬʫʥʢʮʠʿʘ ʤʦʛʣʝ ʙʠ ʩʝ ʧʦʜʚʝʩʪʠ ʧʦʜ ʜʚʝ ʬʫʥʢʮʠʿʝ ʢʦʿʝ ʥʘʚʦʜʠ 

ʇʝʨʦʚʠ˂ ï ʜʦʢʘʟʥʫ ʠ ʟʘʰʪʠʪʥʫ. ʀʧʘʢ, ˁʠʭʦʚʦ ʜʦʜʘʪʥʦ ʨʘʟʣʘʛʘˁʝ ʚʘʞʥʦ ʿʝ ʨʘʜʠ 

ʫʪʚʨʹʠʚʘˁʘ ʤʦʛʫ˂ʥʦʩʪʠ ˁʠʭʦʚʦʛ ʠʩʧʫˁʝˁʘ ʧʦʿʝʜʠʥʠʤ ʚʨʩʪʘʤʘ ʬʦʨʤʝ ʫʛʦʚʦʨʘ. ʅʘʠʤʝ, 

ʥʠʿʝ ʩʚʘʢʘ ʚʨʩʪʘ ʬʦʨʤʝ ʧʦʜʦʙʥʘ ʜʘ ʦʩʪʚʘʨʠ ʩʚʝ ʥʘʚʝʜʝʥʝ ʬʫʥʢʮʠʿʝ ʠ ʫ ʠʩʪʦʤ ʦʙʠʤʫ. ɼʦʢ 

 
328 ɺʣʘʜʠʤʠʨ ɺ. ɺʦʜʠʥʝʣʠ˂, ɻʨʘʹʘʥʩʢʦ ʧʨʘʚʦ ï ʋʚʦʜ ʫ ʛʨʘʹʘʥʩʢʦ ʧʨʘʚʦ ʠ ʆʧʰʪʠ ʜʝʦ ʛʨʘʹʘʥʩʢʦʛ ʧʨʘʚʘ, 

ɹʝʦʛʨʘʜ 2014, 464. 
329 ɼ. ɫʫʨʹʝʚʠ˂, Ăʌʦʨʤʘ ʧʫʥʦʤʦ˂ʿʘ de lege lata ʠ de lege ferendañ, ʉʨʧʩʢʘ ʧʦʣʠʪʠʯʢʘ ʤʠʩʘʦ, 4/2016, 293-

306.  
330 P. Mankowski, 662-668.  
331 Dorothee Einsele ʫ Säcker Franz Jürgen, Rixecker Roland, Oetker Hartmut, Limperg Bettina, Münchener 

Kommentar zum Bürgerlichen Gesetzbuch (Münch.Kommentar zum BGB), 8. Auflage, München 2018, §125, Rn. 

9. 
332 S. Kalss, § 883, Rz. 3-7. 
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ʥʧʨ. ʦʙʠʯʥʘ ʧʠʩʘʥʘ ʬʦʨʤʘ ʥʝʢʝ ʬʫʥʢʮʠʿʝ ʥʝ ʤʦʞʝ ʫʦʧʰʪʝ ʜʘ ʚʨʰʠ, ʜʨʫʛʝ ʤʦʞʝ, ʘʣʠ ʥʝ 

ʫ ʠʩʪʦʿ ʤʝʨʠ ʢʘʦ ʦʜ ˁʝ ʩʪʨʦʞʝ ʬʦʨʤʝ. ʉʣʝʜʩʪʚʝʥʦ, ʿʘʩʥʦ ʨʘʟʛʨʘʥʠʯʝˁʝ ʨʘʟʣʠʯʠʪʠʭ 

ʮʠˀʝʚʘ, ʦʜʥʦʩʥʦ ʬʫʥʢʮʠʿʘ ʬʦʨʤʝ ʚʘʞʥʦ ʿʝ ʠ ʨʘʜʠ ʦʜʨʝʹʠʚʘˁʘ ʦʜʛʦʚʘʨʘʿʫ˂ʝ ʬʦʨʤʝ ʟʘ 

ʦʜʨʝʹʝʥʫ ʚʨʩʪʫ ʫʛʦʚʦʨʘ. ɼʦ ʦʜʛʦʚʦʨʘ ʥʘ ʪʦ ʧʠʪʘˁʝ ʟʘʢʦʥʦʜʘʚʘʮ ʪʨʝʙʘ ʜʘ ʜʦʹʝ 

ʠʩʧʠʪʠʚʘˁʝʤ ʜʘʪʝ ʚʨʩʪʝ ʫʛʦʚʦʨʘ ʠ ˁʝʛʦʚʠʭ ʜʝʿʩʪʘʚʘ, ʪʝ ʫʪʚʨʹʠʚʘˁʝʤ ʠʥʪʝʨʝʩʘ ʢʦʿʠ ˁʠʤʝ 

ʤʦʛʫ ʙʠʪʠ ʫʛʨʦʞʝʥʠ. ʉʧʨʘʤ ʠʥʪʝʨʝʩʘ ʢʦʿʠʤʘ, ʥʘ ʦʩʥʦʚʫ ʧʨʦʮʝʥʝ ʟʘʢʦʥʦʜʘʚʮʘ, ʪʨʝʙʘ 

ʟʘʰʪʠʪʘ ʦʜʨʝʹʫʿʫ ʩʝ ʬʫʥʢʮʠʿʝ ʬʦʨʤʝ ʢʦʿʠʤʘ ʩʝ ʦʚʘ ʟʘʰʪʠʪʘ ʤʦʞʝ ʧʨʫʞʠʪʠ. ʋ ʪʦʤ 

ʩʤʠʩʣʫ, ʥʘ ʦʩʥʦʚʫ ʬʫʥʢʮʠʿʘ ʢʦʿʝ ʫ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ ʬʦʨʤʘ ʪʨʝʙʘ ʜʘ ʠʤʘ ʜʘ ʙʠ ʩʝ 

ʟʘʰʪʠʪʠʣʠ ʠʥʪʝʨʝʩʠ ʜʦʣʘʟʠ ʩʝ ʜʦ ʦʧʪʠʤʘʣʥʝ ʚʨʩʪʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ. ʊʘʢʦ ʦʜʨʝʹʝʥʘ ʚʨʩʪʘ 

ʬʦʨʤʝ ʪʨʝʙʘ ʜʘ ʦʤʦʛʫ˂ʠ ʧʨʫʞʘˁʝ ʟʘʰʪʠʪʝ ʠʥʪʝʨʝʩʘ ʥʘ ʥʘʯʠʥ ʢʦʿʠ ʦʜʛʦʚʘʨʘ ʢʦʥʢʨʝʪʥʦʿ 

ʚʨʩʪʠ ʫʛʦʚʦʨʘ ʫʟ ʤʠʥʠʤʘʣʥʦ ʦʛʨʘʥʠʯʝˁʝ ʩʣʦʙʦʜʝ ʫʛʦʚʘʨʘˁʘ, ʫʩʧʦʨʘʚʘˁʝ ʧʨʘʚʥʦʛ 

ʧʨʦʤʝʪʘ ʠ ʤʠʥʠʤʘʣʥʝ ʪʨʦʰʢʦʚʝ. 

ʋ ʥʘʩʪʘʚʢʫ ʨʘʜʘ ʙʠ˂ʝ ʠʟʣʦʞʝʥʠ ʮʠˀʝʚʠ, ʦʜʥʦʩʥʦ ʬʫʥʢʮʠʿʝ ʫʛʦʚʦʨʘ ʩʘ ʘʢʮʝʥʪʦʤ ʥʘ 

ʦʥʠʤʘ ʢʦʿʠ ʩʫ ʦʜ ʟʥʘʯʘʿʘ ʟʘ ʦʙʣʠʛʘʮʠʦʥʝ ʫʛʦʚʦʨʝ, ʘ ʧʦʩʝʙʥʦ ʥʘ ʬʫʥʢʮʠʿʘʤʘ 

ʢʘʨʘʢʪʝʨʠʩʪʠʯʥʠʤ ʟʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʫ ʬʦʨʤʫ ʫʛʦʚʦʨʘ. ʉ ʦʙʟʠʨʦʤ ʥʘ ʪʦ ʜʘ ʄʘʥʢʦʚʩʢʠ 

ʥʘʚʦʜʠ ʥʘʿʚʠʰʝ ʨʘʟʣʠʯʠʪʠʭ ʮʠˀʝʚʘ, ˁʝʛʦʚʘ ʧʦʜʝʣʘ ˂ʝ ʧʦʩʣʫʞʠʪʠ ʢʘʦ ʦʩʣʦʥʘʮ ʟʘ ʘʥʘʣʠʟʫ 

ʬʫʥʢʮʠʿʘ ʬʦʨʤʝ ʫ ʥʘʩʪʘʚʢʫ ʨʘʜʘ. ʋʟ ʪʦ ˂ʝ ʙʠʪʠ ʠʩʧʠʪʘʥʦ ʧʦʩʪʦʿʘˁʝ ʧʦʪʨʝʙʝ ʟʘ ʧʦʩʝʙʥʠʤ 

ʠʟʜʚʘʿʘˁʝʤ ʩʚʘʢʦʛ ʦʜ ʮʠˀʝʚʘ ʢʦʿʝ ʥʘʚʦʜʠ ʦʚʘʿ ʘʫʪʦʨ. 

2. ʌʫʥʢʮʠʿʝ ʬʦʨʤʝ 

2.1. ʌʫʥʢʮʠʿʘ ʜʦʢʘʟʠʚʘˁʘ 

ʆʚʘ ʬʫʥʢʮʠʿʘ ʤʦʞʝ ʩʝ ʧʨʠʧʠʩʘʪʠ ʩʚʠʤ ʚʨʩʪʘʤʘ ʬʦʨʤʝ. ʆʙʠʯʥʘ ʧʠʩʘʥʘ ʬʦʨʤʘ, ʢʘʦ 

ʠ ʦʜ ˁʝ ʩʪʨʦʞʝ ʚʨʩʪʝ ʧʦʜʨʘʟʫʤʝʚʘʿʫ ʩʘʩʪʘʚˀʘˁʝ ʠʩʧʨʘʚʝ ʫ ʢʦʿʦʿ ʩʝ ʬʦʨʤʫʣʠʰʫ ʠʟʿʘʚʝ 

ʚʦˀʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ. ʊʠʤʝ ʩʝ ʦʤʦʛʫ˂ʫʿʝ ʢʘʩʥʠʿʝ ʜʦʢʘʟʠʚʘˁʝ ˁʠʭʦʚʝ ʩʘʜʨʞʠʥʝ. ʂʘʢʦ 

ʠʩʪʠʯʝ ɱʝʨʠʥʛ, ʧʠʩʤʝʥʘ ʨʝʜʘʢʮʠʿʘ ʫʛʦʚʦʨʘ ʦʙʝʟʙʝʹʫʿʝ ʚʝ˂ʠ ʩʪʝʧʝʥ ʩʠʛʫʨʥʦʩʪʠ ʫ ʦʜʥʦʩʫ 

ʥʘ ʩʣʫʯʘʿ ʢʘʜʘ ʩʝ ʩʪʨʘʥʝ ʩʘʤʦ ʫʩʤʝʥʦ ʩʧʦʨʘʟʫʤʝʿʫ, ʧʘ ʤʘʢʘʨ ʠ ʫ ʧʨʠʩʫʩʪʚʫ ʩʚʝʜʦʢʘ. 

ɼʦʩʪʫʧʥʦʩʪ ʧʦʜʘʪʘʢʘ ʦ ʩʘʜʨʞʠʥʠ ʫʛʦʚʦʨʘ ʫ ʜʨʫʛʦʤ ʩʣʫʯʘʿʫ ʟʘʚʠʩʠ ʩʘʤʦ ʦʜ ʩʝ˂ʘˁʘ 

ʩʪʨʘʥʘʢʘ ʠʣʠ ʩʚʝʜʦʢʘ ʠ ˁʠʭʦʚʦʛ ʞʠʚʦʪʥʦʛ ʚʝʢʘ. ʆʩʠʤ ʪʦʛʘ, ʫ ʩʝ˂ʘˁʫ ʩʝ ʧʦ ʧʨʘʚʠʣʫ 

ʩʘʜʨʞʘʚʘ ʩʘʤʦ ʩʤʠʩʘʦ ʫʛʦʚʦʨʘ, ʘ ʥʝ ʠ ʿʝʟʠʯʢʘ ʬʦʨʤʫʣʘʮʠʿʘ ʢʦʿʘ, ʫ ʦʜʨʝʹʝʥʠʤ 

ʦʢʦʣʥʦʩʪʠʤʘ, ʤʦʞʝ ʙʠʪʠ ʦʜ ʚʝʣʠʢʦʛ ʟʥʘʯʘʿʘ.333  

 
333 R. v. Jhering, 499. 
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ɼʦʢʫʤʝʥʪʦʚʘˁʝʤ ʠʟʿʘʚʘ ʚʦˀʝ ʦʤʦʛʫ˂ʫʿʝ ʩʝ ʪʨʘʿʥʦ ʯʫʚʘˁʝ, ʰʪʦ ʧʦʜʨʘʟʫʤʝʚʘ ʜʘ ʩʝ 

ʪʝʢʩʪ ʠ ʧʦʪʧʠʩʠ ʢʦʿʠ ʩʫ ʩʘʜʨʞʘʥʠ ʫ ʠʩʧʨʘʚʠ ʤʦʛʫ ʢʦʥʪʠʥʫʠʨʘʥʦ ʨʝʧʨʦʜʫʢʦʚʘʪʠ ʠ 

ʧʨʦʚʝʨʘʚʘʪʠ.334 ʇʦʿʝʜʠʥʠ ʥʝʤʘʯʢʠ ʘʫʪʦʨʠ ʧʦʩʝʙʥʦ ʧʠʰʫ ʦ ʬʫʥʢʮʠʿʠ ʜʦʢʫʤʝʥʪʘʮʠʿʝ ʢʦʿʘ 

ʧʦʜʨʘʟʫʤʝʚʘ ʦʙʝʟʙʝʹʠʚʘˁʝ ʪʨʘʿʥʝ ʜʦʩʪʫʧʥʦʩʪʠ ʠʟʿʘʚʝ.335 ʄʦʛʫ˂ʥʦʩʪ ʩʪʨʘʥʘ ʜʘ ʧʨʦʚʝʨʝ ʠ 

ʜʘ ʩʝ ʧʦʜʩʝʪʝ ʩʘʜʨʞʠʥʝ ʫʛʦʚʦʨʘ ʫ ʚʝʣʠʢʦʤ ʙʨʦʿʫ ʩʣʫʯʘʿʝʚʘ ʩʧʨʝʯʘʚʘ ʥʘʩʪʘʥʘʢ ʩʧʦʨʦʚʘ. ʋ 

ʩʠʪʫʘʮʠʿʘʤʘ ʢʘʜʘ ʜʦ ʩʧʦʨʘ ʠʧʘʢ ʜʦʹʝ, ʧʦʩʪʦʿʘˁʝ ʠʩʧʨʘʚʝ ʢʦʿʘ ʩʣʫʞʠ ʢʘʦ ʜʦʢʘʟ ʦ ʪʦʤʝ ʜʘ 

ʿʝ ʫʛʦʚʦʨ ʟʘʢˀʫʯʝʥ ʠ ʢʦʿʘ ʿʝ ˁʝʛʦʚʘ ʩʘʜʨʞʠʥʘ ʩʢʨʘ˂ʫʿʝ ʠ ʧʦʿʝʜʥʦʩʪʘʚˀʫʿʝ ʧʦʩʪʫʧʘʢ. ʊʘʢʦ 

ʩʝ, ʧʨʝʤʘ ʄʘʥʢʦʚʩʢʦʤ, ʜʦʧʨʠʥʦʩʠ ʧʨʦʮʝʩʥʦʿ ʝʢʦʥʦʤʠʿʠ, ʘ ʧʦʩʨʝʜʥʦ ʠ ʨʘʩʪʝʨʝ˂ʝˁʫ 

ʧʨʘʚʦʩʫʹʘ.336  

ʌʫʥʢʮʠʿʘ ʜʦʢʘʟʠʚʘˁʘ, ʧʨʝʤʘ ʩʭʚʘʪʘˁʫ ʄʘʥʢʦʚʩʢʦʛ ʦʙʫʭʚʘʪʘ ʠ ʬʫʥʢʮʠʿʫ ʿʘʩʥʦ˂ʝ 

(Klarheitsfunktion) ʢʦʿʘ ʩʘʜʨʞʠ ʬʫʥʢʮʠʿʫ ʿʘʩʥʦ˂ʝ ʟʘʢˀʫʯʝˁʘ (Abschlußklarheit) ʠ 

ʬʫʥʢʮʠʿʫ ʿʘʩʥʦ˂ʝ ʩʘʜʨʞʠʥʝ ʫʛʦʚʦʨʘ (Inhaltsklarheit). ʇʦʜ ʿʘʩʥʦ˂ʦʤ ʟʘʢˀʫʯʝˁʘ 

ʧʦʜʨʘʟʫʤʝʚʘ ʩʝ ʜʘ ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʧʨʫʞʘ ʤʦʛʫ˂ʥʦʩʪ ʩʪʨʘʥʢʘʤʘ ʜʘ ʦʜʨʝʜʝ ʪʨʝʥʫʪʘʢ ʢʘʜʘ 

ʿʝ ʫʛʦʚʦʨ ʟʘʢˀʫʯʝʥ, ʪʿ. ʜʘ ʨʘʟʜʚʦʿʝ ʧʨʝʛʦʚʦʨʝ ʦʜ ʥʘʩʪʘʥʢʘ ʫʛʦʚʦʨʘ. ɱʘʩʥʦ˂ʘ ʩʘʜʨʞʠʥʝ 

ʫʛʦʚʦʨʘ ʟʥʘʯʠ ʜʘ ʩʝ ʠʟʨʘʞʘʚʘˁʝʤ ʚʦˀʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʫ ʦʜʨʝʹʝʥʦʿ ʬʦʨʤʠ ʦʤʦʛʫ˂ʫʿʝ 

ʿʘʩʥʦ ʫʪʚʨʹʠʚʘˁʝ ˁʠʭʦʚʝ ʩʘʜʨʞʠʥʝ. ʆʥʝ ʧʦ ʄʘʥʢʦʚʩʢʦʤ ʥʝ ʧʨʝʜʩʪʘʚˀʘʿʫ ʧʦʩʝʙʥʝ 

ʬʫʥʢʮʠʿʝ ʬʦʨʤʝ, ʚʝ˂ ʧʨʠʧʘʜʘʿʫ ʬʫʥʢʮʠʿʠ ʜʦʢʘʟʠʚʘˁʘ.337 ʋ ʩʪʘʨʠʿʦʿ ʥʝʤʘʯʢʦʿ ʪʝʦʨʠʿʠ ʦʚʦ 

ʩʭʚʘʪʘˁʝ ʟʘʩʪʫʧʘ ɹʝʨʥʘʨʜ ʢʦʿʠ ʬʫʥʢʮʠʿʝ, ʦʜʥʦʩʥʦ ʮʠˀʝʚʝ ʜʦʢʘʟʠʚʘˁʘ, ʿʘʩʥʦ˂ʝ 

ʟʘʢˀʫʯʝˁʘ ʠ ʿʘʩʥʦ˂ʝ ʩʘʜʨʞʠʥʝ ʫʛʦʚʦʨʘ ʧʦʜʚʦʜʠ ʧʦʜ ʿʝʜʘʥ ʮʠˀ - ʮʠˀ ʩʠʛʫʨʥʦʩʪʠ 

(Sicherstellungszweck) ʩʤʘʪʨʘʿʫ˂ʠ ʜʘ ʧʦʩʝʙʥʦ ʠʟʜʚʘʿʘˁʝ ʥʘʚʝʜʝʥʠʭ ʬʫʥʢʮʠʿʘ ʥʝʤʘ 

ʧʨʘʢʪʠʯʘʥ ʟʥʘʯʘʿ.338 ʌʫʥʢʮʠʿʝ ʿʘʩʥʦ˂ʝ ʠ ʜʦʢʘʟʠʚʘˁʘ ʢʘʦ ʿʝʜʥʫ ʬʫʥʢʮʠʿʫ (Klarstellungs- 

und Beweisfunktion) ʥʘʚʦʜʝ ʠ ɸʿʥʟʝʣʝ ʠ ɺʝʥʪʣʘʥʜ.339  

ʇʦʿʝʜʠʥʠ ʘʫʪʦʨʠ ʧʘʢ ʦʚʝ ʬʫʥʢʮʠʿʝ ʧʦʩʤʘʪʨʘʿʫ ʦʜʚʦʿʝʥʦ ʦʜ ʬʫʥʢʮʠʿʝ ʜʦʢʘʟʠʚʘˁʘ. 

ʇʦʪʨʝʙʫ ˁʠʭʦʚʦʛ ʨʘʟʣʠʢʦʚʘˁʘ ʠʩʪʠʮʘʦ ʿʝ ʍʝʣʜʨʠʭ.340 ʋ ʥʦʚʠʿʦʿ ʥʝʤʘʯʢʦʿ ʪʝʦʨʠʿʠ ʇʣʝʚʝ 

ʬʫʥʢʮʠʿʝ ʿʘʩʥʦ˂ʝ ʟʘʢˀʫʯʝˁʘ ʠ ʿʘʩʥʦ˂ʝ ʩʘʜʨʞʠʥʝ ʫʛʦʚʦʨʘ ʧʦʩʤʘʪʨʘ ʢʘʦ ʿʝʜʥʫ ʬʫʥʢʮʠʿʫ 

 
334 P. Mankowski, 663; Lutz-Ingo Plewe, Die gesetzlichen Formen des Rechtsgeschäfts, Aachen 2003, 11-12.  
335 D. Einsele, Münch.Kommentar zum BGB, §125, Rn. 9 
336 P. Mankowski, 663-664; 
337 P. Mankowski, 663. 
338 Karl-Heinz Bernard, Formbedürftige Rechtsgeschäfte, Berlin 1979, 48. 
339 D. Einsele, Münch.Kommentar zum BGB, §125, Rn. 9; H. Wendtland, BeckOK BGB, §125, Rn. 1. 
340 K. Heldrich, 91. ʃʦʨʝʥʮ ʪʘʢʦʹʝ ʦʜʚʦʿʝʥʦ ʧʦʤʠˁʝ ʬʫʥʢʮʠʿʫ ʿʘʩʥʦ˂ʝ ʩʘʜʨʞʠʥʝ ʠ ʬʫʥʢʮʠʿʫ ʜʦʢʘʟʠʚʘˁʘ. 

Werner Lorenz, ĂDas Problem der Aufrechterhaltung formnichtiger Schuldvertrªgeñ, Archiv für die civilistische 

Praxis (AcP), 5/1958, 394. 
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ʬʦʨʤʝ, ʘʣʠ ʨʘʟʣʠʯʠʪʫ ʦʜ ʬʫʥʢʮʠʿʝ ʜʦʢʘʟʠʚʘˁʘ.341 ʋ ʘʫʩʪʨʠʿʩʢʦʿ ʣʠʪʝʨʘʪʫʨʠ ʬʫʥʢʮʠʿʫ 

ʜʦʢʘʟʠʚʘˁʘ ʠ ʬʫʥʢʮʠʿʫ ʿʘʩʥʦ˂ʝ ʦʜʚʦʿʝʥʦ ʥʘʚʦʜʝ ʇ. ɹʠʜʣʠʥʩʢʠ ʠ ʂʘʣʩ.342  

ʌʫʥʢʮʠʿʘ ʜʦʢʘʟʠʚʘˁʘ ʧʦ ʧʨʘʚʠʣʫ ʩʝ ʥʝ ʿʘʚˀʘ ʢʘʦ ʦʜʣʫʯʫʿʫ˂ʠ ʨʘʟʣʦʛ ʟʘ ʫʚʦʹʝˁʝ 

ʦʙʘʚʝʟʥʝ ʬʦʨʤʝ ʟʘ ʦʜʨʝʹʝʥʠ ʫʛʦʚʦʨ. ʄʝʹʫʪʠʤ, ʦʥʘ ʩʚʘʢʘʢʦ ʠʤʘ ʚʝʣʠʢʠ ʟʥʘʯʘʿ. ʅʘ ʪʦ ʜʘ 

ʩʫ ʠ ʫʯʝʩʥʠʮʠ ʧʨʘʚʥʦʛ ʧʨʦʤʝʪʘ ʪʦʛʘ ʩʚʝʩʥʠ ʫʢʘʟʫʿʝ ʯʠˁʝʥʠʮʘ ʜʘ ʩʝ ʩʚʘʢʦʜʥʝʚʥʦ ʚʝʣʠʢʠ 

ʙʨʦʿ ʠʥʘʯʝ ʥʝʬʦʨʤʘʣʥʠʭ ʫʛʦʚʦʨʘ ʚʦˀʦʤ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʟʘʢˀʫʯʫʿʝ ʫ ʧʠʩʘʥʦʿ ʠʣʠ 

ʩʪʨʦʞʦʿ ʬʦʨʤʠ, ʦʜʥʦʩʥʦ ʜʘ ʩʝ ʩʪʨʘʥʝ ʦʧʨʝʜʝˀʫʿʫ ʜʘ ʟʘʢˀʫʯʝ ʫʛʦʚʦʨ ʫ ʩʪʨʦʞʦʿ ʬʦʨʤʠ ʦʜ 

ʦʥʝ ʢʦʿʘ ʿʝ ʧʨʝʜʚʠʹʝʥʘ ʟʘʢʦʥʦʤ. 

2.2. ʌʫʥʢʮʠʿʘ ʘʫʪʝʥʪʠʬʠʢʘʮʠʿʝ ʠ ʬʫʥʢʮʠʿʘ ʠʜʝʥʪʠʬʠʢʘʮʠʿʝ 

ʆʚʝ ʜʚʝ ʬʫʥʢʮʠʿʝ ʢʘʦ ʧʦʩʝʙʥʝ ʬʫʥʢʮʠʿʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʪʘʢʦʹʝ ʠʟʜʚʘʿʘ ʄʘʥʢʦʚʩʢʠ. 

ʌʦʨʤʦʤ ʫʛʦʚʦʨʘ ʩʝ ʦʙʝʟʙʝʹʫʿʝ Ăʫ ʤʝʨʠ ʢʦʣʠʢʦ ʿʝ ʪʦ ʤʦʛʫ˂ʝ ʘʫʪʝʥʪʠʯʥʦʩʪ ʠʟʿʘʚʝ ʚʦˀʝñ.343 

ɳʦʤʝ ʩʝ Ăʦʪʝʞʘʚʘ ʤʘʥʠʧʫʣʘʮʠʿʘ ʥʘʢʦʥ ʜʘʚʘˁʘ ʠʟʿʘʚʝ, ʫʤʘˁʫʿʝ ʨʠʟʠʢ ʦʜ ʬʘʣʩʠʬʠʢʦʚʘˁʘ 

ʠ ʪʠʤʝ ʧʦʜʩʪʠʯʝ ʧʦʚʝ˂ʘˁʝ ʧʦʚʝʨʝˁʘñ.344 ʀʘʢʦ ʠʭ ʧʦʩʝʙʥʦ ʘʥʘʣʠʟʠʨʘ, ʄʘʥʢʦʚʩʢʠ ʠ ʩʘʤ 

ʥʘʚʦʜʠ ʜʘ ʩʝ ʬʫʥʢʮʠʿʘ ʠʜʝʥʪʠʬʠʢʘʮʠʿʝ ʤʦʞʝ ʧʦʩʤʘʪʨʘʪʠ ʢʘʦ ʿʝʜʘʥ ʘʩʧʝʢʪ ʬʫʥʢʮʠʿʝ 

ʘʫʪʝʥʪʠʬʠʢʘʮʠʿʝ. ʋ ʩʚʘʢʦʤ ʩʣʫʯʘʿʫ, ʬʫʥʢʮʠʿʦʤ ʠʜʝʥʪʠʬʠʢʘʮʠʿʝ ʦʥ ʧʦʜʨʘʟʫʤʝʚʘ ʫʣʦʛʫ 

ʬʦʨʤʝ ʜʘ ʦʙʝʟʙʝʜʠ ʜʘ ʩʝ ʣʠʯʥʦʩʪ ʠʟʿʘʚʠʦʮʘ ʚʦˀʝ ʠʜʝʥʪʠʬʠʢʫʿʝ ʠʣʠ ʤʘʢʘʨ ʫʯʠʥʠ 

ʧʦʜʦʙʥʦʤ ʟʘ ʠʜʝʥʪʠʬʠʢʘʮʠʿʫ.345 ʆʚʘ ʬʫʥʢʮʠʿʘ ʦʩʪʚʘʨʫʿʝ ʩʝ ʩʪʘʚˀʘˁʝʤ ʩʚʦʿʝʨʫʯʥʦʛ 

ʧʦʪʧʠʩʘ ʣʠʮʘ ʢʦʿʝ ʠʟʿʘʚˀʫʿʝ ʚʦˀʫ. ʉʪʦʛʘ ʿʝ ʟʘ ˁʝʥʦ ʦʩʪʚʘʨʝˁʝ ʜʦʚʦˀʥʘ ʧʠʩʘʥʘ ʬʦʨʤʘ, 

ʜʦʢ ʩʝ ʩʪʨʦʞʠʤ ʚʨʩʪʘʤʘ ʬʦʨʤʝ ʪʦ ʯʠʥʠ ʫ ʿʦʰ ʚʝ˂ʝʤ ʦʙʠʤʫ ʪʘʢʦ ʰʪʦ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ 

ʧʦʪʚʨʹʫʿʝ ʜʘ ʿʝ ʣʠʮʝ ʢʦʿʝ ʿʝ ʥʘʚʝʜʝʥʦ ʫ ʠʩʧʨʘʚʠ ʢʘʦ ʠʟʿʘʚʠʣʘʮ ʚʦˀʝ ʟʘʠʩʪʘ ʠ ʧʦʪʧʠʩʘʣʦ 

ʜʘʪʫ ʠʩʧʨʘʚʫ.  

ʇʦʩʪʘʚˀʘ ʩʝ ʧʠʪʘˁʝ ʜʘ ʣʠ ʿʝ ʧʦʪʨʝʙʥʦ ʬʫʥʢʮʠʿʝ ʘʫʪʝʥʪʠʬʠʢʘʮʠʿʝ ʠ 

ʠʜʝʥʪʠʬʠʢʘʮʠʿʝ ʢʘʢʦ ʪʦ ʯʠʥʠ ʄʘʥʢʦʚʩʢʠ, ʦʜʥʦʩʥʦ ʬʫʥʢʮʠʿʫ ʜʦʢʫʤʝʥʪʦʚʘˁʘ ʢʘʢʦ ʪʦ 

ʯʠʥʠ ɸʿʥʟʝʣʝ, ʠʟʜʚʘʿʘʪʠ ʠʟ ʩʘʜʨʞʠʥʝ ʬʫʥʢʮʠʿʝ ʜʦʢʘʟʠʚʘˁʘ. ʄʦʛʣʦ ʙʠ ʩʝ ʨʝ˂ʠ ʜʘ ʠʩʧʨʘʚʘ 

ʢʦʿʘ ʥʘʩʪʘʿʝ ʟʘʢˀʫʯʝˁʝʤ ʫʛʦʚʦʨʘ ʫ ʟʘʭʪʝʚʘʥʦʿ ʬʦʨʤʠ ʤʦʞʝ ʜʘ ʧʦʩʣʫʞʠ ʢʘʦ ʜʦʢʘʟ ʦ 

ʟʘʢˀʫʯʝˁʫ, ʩʘʜʨʞʠʥʠ ʠʟʿʘʚʘ ʚʦˀʝ, ʢʘʦ ʠ ʣʠʮʠʤʘ ʢʦʿʘ ʩʝ ʠʟʿʘʚʠʣʘ ʚʦˀʫ. ʀʧʘʢ, ʢʘʜʘ ʩʝ ʦʚʝ 

ʬʫʥʢʮʠʿʝ ʧʦʩʤʘʪʨʘʿʫ ʠʟ ʘʩʧʝʢʪʘ ʢʦʥʢʨʝʪʥʠʭ ʚʨʩʪʘ ʬʦʨʤʝ, ʙʘʨ ʫ ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ ʤʦʞʝ ʩʝ 

 
341 L. Plewe, 11,12 ʠ 16. 
342 P. Bydlinski ʫ Helmut Koziol, Peter Bydlinski, Raimund Bollenberg, (Hrsg.), ABGB Allgemeines Bürgerliches 

Gesetzbuch Kommentar (Kurzkommentar zum ABGB), 3. Auflage, Wien 2010, §883, Rz. 2; S. Kalss, § 883, Rz. 

5. 
343 P. Mankowski, 664. 
344 Ibid. ʀʩʪʦ, ʧʦ ʫʛʣʝʜʫ ʥʘ ʄʘʥʢʦʚʩʢʦʛ ʠ ʂʘʣʩ. ɺʠʜ. S. Kalss, § 883, Rz. 6/1. 
345 Ibid. 
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ʜʦ˂ʠ ʠ ʜʦ ʜʨʫʛʘʯʠʿʝʛ ʦʜʛʦʚʦʨʘ. ʌʫʥʢʮʠʿʘ ʜʦʢʫʤʝʥʪʘʮʠʿʝ ʧʦʜʨʘʟʫʤʝʚʘ ʜʘ ʩʝ ʪʝʢʩʪ  ʫ ʢʦʿʝʤ 

ʿʝ ʩʘʜʨʞʘʥʘ ʠʟʿʘʚʘ ʚʦˀʝ ʧʦʩʨʝʜʩʪʚʦʤ ʦʜʨʝʹʝʥʦʛ ʤʝʜʠʿʘ ʫʯʠʥʠ ʪʨʘʿʥʦ ʜʦʩʪʫʧʥʠʤ. ɿʘ ˁʝʥʦ 

ʦʩʪʚʘʨʝˁʝ ʜʦʚʦˀʥʘ ʿʝ ʫ ʪʝʢʩʪʫʘʣʥʘ ʬʦʨʤʘ ʠʟ 126b ʥɻɿ ʟʘ ʯʠʿʝ ʠʩʧʫˁʝˁʝ ʿʝ ʧʦʪʨʝʙʥʦ ʜʘ 

ʩʝ ʩʘʜʨʞʠʥʘ ʠʟʿʘʚʝ ʚʦˀʝ ʠʟʨʘʟʠ ʯʠʪʢʦ ʫ ʪʝʢʩʪʫʘʣʥʦʿ  ʬʦʨʤʠ ʩʘ ʥʘʚʦʹʝˁʝʤ ʠʤʝʥʘ 

ʠʟʿʘʚʠʦʮʘ ʚʦˀʝ ʠ ʜʘ ʩʝ ʩʘʯʫʚʘ ʥʘ ʪʨʘʿʥʦʤ ʥʦʩʘʯʫ ʧʦʜʘʪʘʢʘ. ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʦʚʘ ʚʨʩʪʘ 

ʬʦʨʤʝ ʥʝ ʤʦʞʝ ʜʘ ʦʩʪʚʘʨʠ ʬʫʥʢʮʠʿʫ ʠʜʝʥʪʠʬʠʢʘʮʠʿʝ ʙʫʜʫ˂ʠ ʜʘ ʦʥʘ ʥʝ ʩʘʜʨʞʠ 

ʩʚʦʿʝʨʫʯʥʠ ʧʦʪʧʠʩ ʠʟʿʘʚʠʦʮʘ ʚʦˀʝ, ʪʝ ʩʝ ʧʨʦʩʪʠʤ ʥʘʚʦʹʝˁʝʤ ˁʝʛʦʚʦʛ ʠʤʝʥʘ ʥʝ ʦʩʪʚʘʨʫʿʝ 

ʜʦʚʦˀʥʦ ʿʘʢʘ ʠ ʠʟʚʝʩʥʘ ʚʝʟʘ ʩʘ ʣʠʯʥʦʰ˂ʫ ʠʟʿʘʚʠʦʮʘ. 

2.3. ʌʫʥʢʮʠʿʘ ʢʦʤʫʥʠʢʘʮʠʿʝ 

ʄʘʥʢʦʚʩʢʠ ʧʦʜ ʦʚʦʤ ʬʫʥʢʮʠʿʦʤ ʧʦʜʨʘʟʫʤʝʚʘ ʜʘ ʬʦʨʤʘ ʦʤʦʛʫ˂ʫʿʝ ʢʘʥʘʣʠʩʘˁʝ 

ʢʦʤʫʥʠʢʘʮʠʿʝ. ʆʥʘ ʯʠʥʠ ʢʦʤʫʥʠʢʘʮʠʿʫ ʩʚʨʩʠʩʭʦʜʥʦʤ ʠ ʜʦʧʨʠʥʦʩʠ ʩʥʠʞʘʚʘˁʫ ʪʨʦʰʢʦʚʘ 

ʦʜʨʞʘʚʘˁʘ ʘʣʪʝʨʥʘʪʠʚʥʠʭ ʩʨʝʜʩʪʘʚʘ ʢʦʤʫʥʠʢʘʮʠʿʝ.346  

 ʀʘʢʦ ʢʘʥʘʣʠʩʘˁʝ ʢʦʤʫʥʠʢʘʮʠʿʝ ʤʦʞʝ ʙʠʪʠ ʿʝʜʥʘ ʦʜ ʧʨʝʜʥʦʩʪʠ ʢʦʿʘ ʩʝ ʧʦʩʪʠʞʝ 

ʬʦʨʤʦʤ ʫʛʦʚʦʨʘ ʯʠʥʠ ʩʝ ʜʘ ʥʝʤʘ ʦʩʥʦʚʘ ʟʘ ˁʝʥʦ ʠʟʜʚʘʿʘˁʝ ʢʘʦ ʧʦʩʝʙʥʦʛ ʮʠˀʘ, ʦʜʥʦʩʥʦ 

ʬʫʥʢʮʠʿʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ. ʅʘʠʤʝ, ʫʢʦʣʠʢʦ ʦʚʠʤ ʠʟʨʘʟʠʤʘ ʦʟʥʘʯʘʚʘʤʦ ʨʘʟʣʦʛʝ ʟʙʦʛ ʢʦʿʠʭ 

ʟʘʢʦʥʦʜʘʚʘʮ ʧʨʝʜʚʠʹʘ ʦʙʘʚʝʟʥʫ ʬʦʨʤʫ ʟʘ ʢʦʥʢʨʝʪʘʥ ʫʛʦʚʦʨ, ʦʜʥʦʩʥʦ ʟʘʜʘʪʢʝ ʢʦʿʝ ʦʥʘ 

ʪʨʝʙʘ ʜʘ ʚʨʰʠ ʫ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ ʿʘʩʥʦ ʿʝ ʜʘ ʩʝ ʧʦʜ ˁʠʭ ʥʝ ʤʦʞʝ ʧʦʜʚʝʩʪʠ ʠ 

ʧʦʩʧʝʰʠʚʘˁʝ ʢʦʤʫʥʠʢʘʮʠʿʝ. ʊʦ ʩʚʘʢʘʢʦ ʥʠʿʝ ʜʦʚʦˀʘʥ ʨʘʟʣʦʛ ʟʘ ʦʜʩʪʫʧʘˁʝ ʦʜ ʿʝʜʥʦʛ ʦʜ 

ʥʘʿʚʘʞʥʠʿʠʭ ʥʘʯʝʣʘ ʦʙʣʠʛʘʮʠʦʥʦʛ ʧʨʘʚʘ. 

2.4. ʌʫʥʢʮʠʿʘ ʠʥʬʦʨʤʠʩʘˁʘ 

ʇʦʿʝʜʠʥʠ ʘʫʪʦʨʠ ʢʘʦ ʧʦʩʝʙʥʫ ʬʫʥʢʮʠʿʫ ʬʦʨʤʝ ʥʘʚʦʜʝ ʠ ʬʫʥʢʮʠʿʫ ʠʥʬʦʨʤʠʩʘˁʘ.347 

ʇʨʝʤʘ ʩʭʚʘʪʘˁʫ ʄʘʥʢʦʚʩʢʦʛ, Ăʬʦʨʤʘ ʤʦʞʝ ʜʘ ʩʣʫʞʠ ʪʦʤʝ ʜʘ ʧʨʝʥʝʩʝ ʠʥʬʦʨʤʘʮʠʿʝ ʠ ʜʘ 

ʠʭ ˁʠʭʦʚʠʤ ʦʪʝʣʦʪʚʦʨʝˁʝʤ ʫʯʠʥʠ ʜʦʩʪʫʧʥʠʤñ.348 ʅʘ ʪʘʿ ʥʘʯʠʥ ʠʥʬʦʨʤʘʮʠʿʝ ʜʦʙʠʿʘʿʫ 

ʚʝ˂ʠ ʟʥʘʯʘʿ ʠ ʧʦʩʪʘʿʫ ʧʦʜʦʙʥʝ ʟʘ ʨʝʧʨʦʜʫʢʮʠʿʫ. ɼʘˀʝ, ʯʫʚʘˁʝ ʠ ʨʝʧʨʦʜʫʢʮʠʿʘ ʩʘʜʨʞʠʥʝ 

ʯʠʥʝ ʿʝ ʧʨʦʚʝʨˀʠʚʦʤ ʫ ʩʚʘʢʦʤ ʪʨʝʥʫʪʢʫ. ʆʥʘ ʧʦʤʘʞʝ ʜʘ ʩʝ ʦʪʢʣʦʥʠ ʥʝʿʝʜʥʘʢʦʩʪ ʫ 

ʠʥʬʦʨʤʠʩʘʥʦʩʪʠ ʩʪʨʘʥʘ ʠ ʫʙʣʘʞʝ ʧʦʩʣʝʜʠʮʝ ʦʚʝ ʥʝʿʝʜʥʘʢʦʩʪʠ. ʆʚʘʿ ʮʠˀ ʬʦʨʤʝ ʪʘʢʦ 

ʩʣʫʞʠ ʪʨʘʥʩʧʘʨʝʥʪʥʦʩʪʠ ʠ ʟʘʰʪʠʪʠ ʩʣʘʙʠʿʝʛ.349 ʂʘʦ ʧʨʠʤʝʨ ʬʦʨʤʝ ʢʦʿʘ ʠʤʘ ʮʠˀ 

ʠʥʬʦʨʤʠʩʘˁʘ ʠ ʄʘʥʢʦʚʩʢʠ, ʠ ɼʝʨʥʝʨ ʥʘʚʦʜʝ Ä 550 ʥɻɿ ʢʦʿʠʤ ʩʝ ʨʝʛʫʣʠʰʝ ʦʙʘʚʝʟʥʘ 

 
346 Ibid, ʩʘ ʜʘˀʠʤ ʫʧʫ˂ʠʚʘˁʝʤ. 
347 P. Mankowski, 664; Heinrich Dörner ʫ Reiner Schulze (Hrsg.)., Bürgerliches Gesetzbuch Handkommentar 

(BGB Handkommentar), 10. Auflage 2019, §125, Rn. 2. 
348 P. Mankowski, 664. 
349 Ibid. 
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ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʦ ʟʘʢʫʧʫ ʩʪʘʥʘ ʙʫʜʫ˂ʠ ʜʘ ʩʝ ʥʘ ʪʘʿ ʥʘʯʠʥ ʦʤʦʛʫ˂ʫʿʝ ʢʘʩʥʠʿʝʤ ʩʪʠʮʘʦʮʫ 

ʧʨʝʜʤʝʪʥʝ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ʜʘ ʩʝ ʫʧʦʟʥʘ ʩʘ ʧʦʩʪʦʿʘˁʝʤ ʫʛʦʚʦʨʘ ʦ ʟʘʢʫʧʫ.350 

ʄʘʜʘ ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʥʝʩʧʦʨʥʦ ʤʦʞʝ ʜʘ ʜʦʧʨʠʥʝʩʝ ʠʥʬʦʨʤʠʩʘʥʦʩʪʠ ʩʪʨʘʥʘ ʦ 

ʫʛʦʚʦʨʫ ʢʦʿʠ ʟʘʢˀʫʯʫʿʝ, ʪʦ ʥʠʿʝ ʜʦʚʦˀʘʥ ʨʘʟʣʦʛ ʟʘ ʟʘ ʪʦ ʜʘ ʩʝ ʛʦʚʦʨʠ ʦ ʧʦʩʝʙʥʦʿ ʬʫʥʢʮʠʿʠ 

ʬʦʨʤʝ. ɸʩʧʝʢʪʠ ʬʦʨʤʝ ʦ ʢʦʿʠʤʘ ʢʦʜ ʦʚʝ ʬʫʥʢʮʠʿʝ ʛʦʚʦʨʠ ʄʘʥʢʦʚʩʢʠ ʧʨʝʢʣʘʧʘʿʫ ʩʝ ʩʘ 

ʜʨʫʛʠʤ ʬʫʥʢʮʠʿʘʤʘ ʦ ʢʦʿʠʤʘ ʿʝ ʙʠʣʦ ʠʣʠ ˂ʝ ʙʠʪʠ ʨʝʯʠ ʫ ʥʘʩʪʘʚʢʫ. ʆʪʝʣʦʪʚʦʨʝˁʝ 

ʩʘʜʨʞʠʥʝ ʫʛʦʚʦʨʘ ʠ ʩʪʚʘʨʘˁʝ ʤʦʛʫ˂ʥʦʩʪʠ ʟʘ ˁʝʛʦʚʫ ʩʪʘʣʥʫ ʨʝʧʨʦʜʫʢʮʠʿʫ ʠ ʧʨʦʚʝʨʫ, ʚʝ˂ 

ʿʝ ʦʙʫʭʚʘ˂ʝʥʦ ʬʫʥʢʮʠʿʦʤ ʜʦʢʘʟʠʚʘˁʘ ʠʣʠ ʧʨʝʮʠʟʥʠʿʝ ʬʫʥʢʮʠʿʦʤ ʜʦʢʫʤʝʥʪʦʚʘˁʘ ʢʘʦ 

ʿʝʜʥʠʤ ʝʣʝʤʝʥʪʦʤ ʬʫʥʢʮʠʿʝ ʜʦʢʘʟʠʚʘˁʘ. ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʠʟʿʝʜʥʘʯʘʚʘˁʝ ʧʦʟʠʮʠʿʘ 

ʩʪʨʘʥʘ ʫ  ʧʦʛʣʝʜʫ ˁʠʭʦʚʝ ʠʥʬʦʨʤʠʩʘʥʦʩʪʠ, ʦʜʥʦʩʥʦ ʟʘʰʪʠʪʘ ʩʣʘʙʠʿʝ ʩʪʨʘʥʝ ʦ ʢʦʿʠʤʘ 

ʛʦʚʦʨʠ ʄʘʥʢʦʚʩʢʠ ʦʙʫʭʚʘ˂ʝʥʠ ʩʫ, ʧʨʝʤʘ ʥʘʰʝʤ ʩʭʚʘʪʘˁʫ, ʬʫʥʢʮʠʿʘʤʘ ʫʧʦʟʦʨʝˁʘ ʠ 

ʧʦʫʯʘʚʘˁʘ.  

2.5. ʌʫʥʢʮʠʿʘ ʠʥʜʠʮʠʿʝ 

ʇʨʝʪʭʦʜʥʦ ʨʝʯʝʥʦ ʫ ʚʝʟʠ ʩʘ ʬʫʥʢʮʠʿʦʤ ʠʥʬʦʨʤʠʩʘˁʘ ʚʘʞʠ ʟʘ ʿʦʰ ʿʝʜʥʫ ʬʫʥʢʮʠʿʫ 

ʢʦʿʫ ʫ ʩʚʦʤ ʨʘʜʫ ʥʘʚʦʜʠ ʄʘʥʢʦʚʩʢʠ ï ʬʫʥʢʮʠʿʫ ʠʥʜʠʮʠʿʝ. ʇʦʜ ʦʚʦʤ ʬʫʥʢʮʠʿʦʤ ʦʥ 

ʧʦʜʨʘʟʫʤʝʚʘ ʜʘ ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʟʘʩʥʠʚʘ ʠʥʜʠʮʠʿʫ ʦ ʢʦʥʩʝʥʟʫʩʫ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ. ʆʥ 

ʜʦʜʘʿʝ ʜʘ ʿʝ ʦʚʘ ʬʫʥʢʮʠʿʘ ʙʣʠʩʢʘ ʬʫʥʢʮʠʿʠ ʜʦʢʘʟʠʚʘˁʘ, ʘʣʠ ʩʝ ʦʜ ˁʝ ʨʘʟʣʠʢʫʿʝ ʧʦ ʪʦʤʝ 

ʰʪʦ ʩʝ ʠʥʜʠʮʠʿʘ ʩʪʚʘʨʘ ʥʝ ʩʘʤʦ ʦ ʟʘʢˀʫʯʝˁʫ ʧʨʘʚʥʦʛ ʧʦʩʣʘ, ʚʝ˂ ʠ ʦ ˁʝʛʦʚʦʿ ʩʘʜʨʞʠʥʠ.351 

ʀʧʘʢ, ʯʠʥʠ ʩʝ ʜʘ ʪʦ ʥʠʿʝ ʜʦʚʦˀʥʦ ʜʘ ʙʠ ʩʝ ʥʘʧʨʘʚʠʣʘ ʨʘʟʣʠʢʘ ʠ ʦʚʘ ʬʫʥʢʮʠʿʘ ʦʜʚʦʿʠʣʘ 

ʦʜ ʬʫʥʢʮʠʿʝ ʜʦʢʘʟʠʚʘˁʘ ʠʟ ʧʨʦʩʪʦʛ ʨʘʟʣʦʛʘ ʰʪʦ, ʢʘʢʦ ʠ ʩʘʤ ʄʘʥʢʦʚʩʢʠ ʥʘʚʦʜʠ, ʬʫʥʢʮʠʿʘ 

ʜʦʢʘʟʠʚʘˁʘ ʦʙʫʭʚʘʪʘ ʬʫʥʢʮʠʿʫ ʿʘʩʥʦ˂ʝ ʟʘʢˀʫʯʝˁʘ (Abschlußklarheit) ʠ ʬʫʥʢʮʠʿʫ ʿʘʩʥʦ˂ʝ 

ʩʘʜʨʞʠʥʝ ʫʛʦʚʦʨʘ (Inhaltsklarheit). ʉʪʦʛʘ, ʥʠʿʝ ʿʘʩʥʦ ʟʙʦʛ ʯʝʛʘ ʙʠ ʬʫʥʢʮʠʿʘ ʠʥʜʠʮʠʿʝ ʙʠʣʘ 

ʙʣʠʩʢʘ ʬʫʥʢʮʠʿʠ ʜʦʢʘʟʠʚʘˁʘ ʫ ʧʦʛʣʝʜʫ ʟʘʢˀʫʯʝˁʘ ʫʛʦʚʦʨʘ, ʘʣʠ ʥʝ ʠ ʫ ʧʦʛʣʝʜʫ ˁʝʛʦʚʝ 

ʩʘʜʨʞʠʥʝ. 

2.6. ʌʫʥʢʮʠʿʘ ʨʘʟʛʨʘʥʠʯʝˁʘ ʠʣʠ ʬʠʥʘʣʠʟʘʮʠʿʝ 

ʋ ʜʝʣʫ ʨʘʜʘ ʢʦʿʠ ʩʝ ʦʜʥʦʩʠ ʥʘ ʦʚʫ ʬʫʥʢʮʠʿʫ ʄʘʥʢʦʚʩʢʠ ʥʘʚʦʜʠ ʜʘ ʮʠˀ ʬʦʨʤʝ ʤʦʞʝ 

ʙʠʪʠ ʠ ʨʘʟʜʚʘʿʘˁʝ ʧʨʦʩʪʠʭ ʧʨʝʛʦʚʦʨʘ ʦʜ ʟʘʢˀʫʯʝˁʘ ʫʛʦʚʦʨʘ. ʌʦʨʤʘ ʧʨʝʜʩʪʘʚˀʘ 

ʛʨʘʥʠʯʥʫ ʣʠʥʠʿʫ ʠʟʤʝʹʫ ʠʟʿʘʚʝ ʚʦˀʝ ʠʣʠ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʩ ʿʝʜʥʝ ʩʪʨʘʥʝ ʠ ʧʨʝʛʦʚʦʨʘ ʠ 

ʧʨʠʧʨʝʤʥʠʭ ʨʘʜˁʠ ʩ ʜʨʫʛʝ ʩʪʨʘʥʝ. ʆʥ ʜʦʜʘʿʝ ʜʘ ʪʦ ʧʦʜʨʘʟʫʤʝʚʘ ʿʘʩʥʦ˂ʫ ʟʘʢˀʫʯʝˁʘ, ʘ 

ʧʦʪʦʤ ʠ ʜʘ ʩʝ ʦʚʜʝ ʤʦʞʝ ʩʚʨʩʪʘʪʠ ʠ ʿʘʩʥʦ˂ʘ ʩʘʜʨʞʘʿʘ, ʠʟʚʝʩʥʦʩʪ ʰʪʘ ʩʫ ʩʪʨʘʥʝ ʫʛʦʚʦʨʠʣʝ 

 
350 P. Mankowski, 664-665; H. Dörner, §125, Rn. 2. 
351 Ibid, 665. 
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ʠʣʠ ʠʟʿʘʚʠʣʝ. ɹʫʜʫ˂ʠ ʜʘ ʩʝ ʫ ʜʝʣʫ ʨʘʜʘ ʦ ʜʦʢʘʟʥʦʿ ʬʫʥʢʮʠʿʠ ʬʦʨʤʝ ʠʟʨʠʯʠʪʦ ʢʘʞʝ ʜʘ 

ʿʘʩʥʦ˂ʘ ʟʘʢˀʫʯʝˁʘ ʠ ʿʘʩʥʦ˂ʘ ʩʘʜʨʞʠʥʝ ʥʠʩʫ ʧʦʩʝʙʥʝ ʬʫʥʢʮʠʿʝ, ʚʝ˂ ʧʨʠʧʘʜʘʿʫ ʬʫʥʢʮʠʿʠ 

ʜʦʢʘʟʠʚʘˁʘ, ʧʦʩʪʘʚˀʘ ʩʝ ʧʠʪʘˁʝ ʟʙʦʛ ʯʝʛʘ ʄʘʥʢʦʚʩʢʠ ʥʘʢʦʥ ʪʦʛʘ ʢʘʦ ʧʦʩʝʙʥʫ ʬʫʥʢʮʠʿʫ 

ʥʘʚʦʜʠ ʬʫʥʢʮʠʿʫ ʨʘʟʛʨʘʥʠʯʝˁʘ ʠ ʬʠʥʘʣʠʟʘʮʠʿʝ.  

2.7. ʌʫʥʢʮʠʿʘ ʧʫʙʣʠʮʠʪʝʪʘ 

ʋ ʧʦʿʝʜʠʥʠʤ ʩʣʫʯʘʿʝʚʠʤʘ ʫʛʦʚʦʨ ʤʦʞʝ ʜʘ ʧʨʦʠʟʚʦʜʠ ʜʝʿʩʪʚʦ ʥʝ ʩʘʤʦ ʧʨʝʤʘ 

ʫʛʦʚʦʨʥʠʤ ʩʪʨʘʥʘʤʘ ʚʝ˂ ʠ ʧʨʝʤʘ ʜʨʫʛʠʤ ʫʯʝʩʥʠʮʠʤʘ ʧʨʘʚʥʦʛ ʧʨʦʤʝʪʘ. ɿʘ ʪʘʢʚʝ ʧʨʘʚʥʝ 

ʧʦʩʣʦʚʝ ʤʦʞʝ ʙʠʪʠ ʧʨʝʜʚʠʹʝʥʘ ʦʙʘʚʝʟʥʘ ʬʦʨʤʘ ʢʘʢʦ ʙʠ ʩʝ ʫʛʦʚʦʨ ʫʯʠʥʠʦ ʚʠʜˀʠʚʠʤ ʠ 

ʪʨʝ˂ʠʤ ʣʠʮʠʤʘ ʥʘ ʯʠʿʝ ʠʥʪʝʨʝʩʝ ˁʝʛʦʚʦ ʟʘʢˀʫʯʝˁʝ ʤʦʞʝ ʫʪʠʮʘʪʠ. ʂʘʦ ʧʨʠʤʝʨ 

ʄʘʥʢʦʚʩʢʠ ʥʘʚʦʜʠ ʦʩʥʠʚʘˁʝ ʧʨʠʚʨʝʜʥʦʛ ʜʨʫʰʪʚʘ ʢʦʿʝ ʩʝ ʫʥʦʩʠ ʫ ʿʘʚʥʠ ʨʝʛʠʩʪʘʨ. ʆʥ 

ʜʦʜʘʿʝ ʜʘ ʿʝ ʠʥʩʠʩʪʠʨʘˁʝ ʥʘ ʦʙʘʚʝʟʥʦʿ ʬʦʨʤʠ ʧʦʪʨʝʙʥʦ ʠ ʢʦʜ ʨʘʩʧʦʣʘʛʘˁʘ ʟʘ ʩʣʫʯʘʿ 

ʩʤʨʪʠ ʩ ʦʙʟʠʨʦʤ ʥʘ ʪʦ ʜʘ ʩʝ ʥʘʢʦʥ ʩʤʨʪʠ ʦʩʪʘʚʠʦʮʘ ʥʝ ʤʦʛʫ ʦʪʢʣʦʥʠʪʠ ʥʝʿʘʩʥʦ˂ʝ. ʇʦʜ 

ʦʚʫ ʚʨʩʪʫ ʤʦʞʝ ʩʝ ʧʦʜʚʝʩʪʠ ʠ ʬʫʥʢʮʠʿʘ ʧʨʝʧʦʟʥʘʪˀʠʚʦʩʪʠ ʟʘ ʪʨʝ˂ʘ ʣʠʮʘ (Erkennbarkeit 

für Dritte) ʦ ʢʦʿʦʿ ʧʠʰʫ ʍʝʣʜʨʠʭ ʠ ʇʣʝʚʝ. ʍʝʣʜʨʠʭ ʫ ʩʚʦʤ ʨʘʜʫ ʥʘʚʦʜʠ ʜʘ ʥʝ ʦʩʧʦʨʘʚʘ 

ʤʦʛʫ˂ʥʦʩʪ ʜʘ ʟʘʢʦʥʦʜʘʚʘʮ ʧʨʦʧʠʰʝ ʦʙʘʚʝʟʥʫ ʬʦʨʤʫ ʟʘ ʥʝʢʠ ʫʛʦʚʦʨ ʫ ʮʠˀʫ 

ʧʨʝʧʦʟʥʘʪˀʠʚʦʩʪʠ ʪʦʛ ʫʛʦʚʦʨʘ ʟʘ ʪʨʝ˂ʘ ʣʠʮʘ. ʄʝʹʫʪʠʤ, ʦʥ ʠʟʨʘʞʘʚʘ ʥʝʩʣʘʛʘˁʝ ʩʘ 

ʥʘʚʦʹʝˁʝʤ ʢʘʦ ʧʨʠʤʝʨʘ ʟʘ ʦʚʘʿ ʩʣʫʯʘʿ ʪʘʜʘʰˁʝʛ Ä566 ʥɻɿ (ʩʘʜʘʰˁʠ Ä550 ʥɻɿ) ʢʦʿʠʤ ʩʝ 

ʨʝʛʫʣʠʰʝ ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʦ ʟʘʢʫʧʫ ʢʦʿʠ ʩʝ ʟʘʢˀʫʯʫʿʝ ʥʘ ʧʝʨʠʦʜ ʜʫʞʠ ʦʜ ʛʦʜʠʥʫ ʜʘʥʘ. ʆʚʘʿ 

ʘʫʪʦʨ ʟʘʫʟʠʤʘ ʩʪʘʚ ʧʨʝʤʘ ʢʦʿʝʤ ʿʝ ʦʙʘʚʝʟʥʘ ʧʠʩʘʥʘ ʬʦʨʤʘ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʧʨʝʜʚʠʹʝʥʘ ʫ 

ʢʦʨʠʩʪ ʟʘʢʫʧʮʘ ʠ ʪʦ ʩʘ ʮʠˀʝʤ ʿʘʩʥʦ˂ʝ ʟʘʢˀʫʯʠʚʘˁʘ, ʿʘʩʥʦ˂ʝ ʩʘʜʨʞʠʥʝ ʠ ʦʙʝʟʙʝʹʝˁʘ 

ʜʦʢʘʟʘ. ʆʚʘʿ ʫʛʦʚʦʨ, ʧʨʝʤʘ ʍʝʣʜʨʠʭʫ, ʠʤʘ ʟʘ ʟʘʢʫʧʮʘ ʠʟʫʟʝʪʥʦ ʚʝʣʠʢʠ ʟʥʘʯʘʿ ʿʝʨ 

ʧʨʝʜʩʪʘʚˀʘ ˁʝʛʦʚ ʜʦʤ, ʪʝ ʿʝ ʧʦʪʨʝʙʥʦ ʜʘ ʤʫ ˁʝʛʦʚʘ ʧʨʘʚʥʘ ʧʦʟʠʮʠʿʘ ʙʫʜʝ ʧʦʪʧʫʥʦ 

ʿʘʩʥʘ.352 ʃʦʨʝʥʮ ʠ ʇʣʝʚʝ ʧʘʢ ʦʜʩʪʫʧʘʿʫ ʦʜ ʍʝʣʜʨʠʭʦʚʦʛ ʩʭʚʘʪʘˁʘ ʠ ʢʘʦ ʧʨʠʤʝʨ ʫʛʦʚʦʨʘ 

ʢʦʜ ʢʦʿʝʛ ʦʙʘʚʝʟʥʘ ʬʦʨʤʘ ʠʤʘ ʬʫʥʢʮʠʿʫ ʧʨʝʧʦʟʥʘʪˀʠʚʦʩʪʠ ʟʘ ʪʨʝ˂ʘ ʣʠʮʘ ʥʘʚʦʜʝ ʫʧʨʘʚʦ 

Ä550 ʥɻɿ.353 ʇʨʝʤʘ ʩʭʚʘʪʘˁʫ ʇʣʝʚʝ, ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʦʙʘʚʝʟʥʘ ʧʠʩʘʥʘ ʬʦʨʤʘ ʩʣʫʞʠ ʪʨʝ˂ʝʤ 

ʣʠʮʫ, ʩʪʠʮʘʦʮʫ ʩʪʘʥʘ ʢʦʿʠ ʿʝ ʧʨʝʜʤʝʪ ʟʘʢʫʧʘ ʙʫʜʫ˂ʠ ʜʘ ʦʥ ʩʪʫʧʘ ʥʘ ʤʝʩʪʦ ʟʘʢʫʧʦʜʘʚʮʘ ʫ 

ʩʢʣʘʜʫ ʩʘ Ä566 ʥɻɿ. ɳʝʤʫ ʩʝ ʥʘ ʦʚʘʿ ʥʘʯʠʥ ʧʨʫʞʘ ʤʦʛʫ˂ʥʦʩʪ ʜʘ ʩʝ ʫʧʦʟʥʘ ʩʘ ʜʝʪʘˀʠʤʘ 

ʫʛʦʚʦʨʥʦʛ ʦʜʥʦʩʘ ʫ ʢʦʿʠ ʩʪʫʧʘ ʢʫʧʦʚʠʥʦʤ ʟʘʢʫʧˀʝʥʝ ʥʝʧʦʢʨʝʪʥʦʩʪʠ.354 ʀ ʍʘʿʩ ʧʦʤʠˁʝ 

ʦʚʫ ʦʜʨʝʜʙʫ ʥɻɿ ʢʘʦ ʧʨʠʤʝʨ ʟʘʰʪʠʪʝ ʪʨʝ˂ʝʛ ʣʠʮʘ ʧʦʩʨʝʜʩʪʚʦʤ ʦʙʘʚʝʟʥʝ ʬʦʨʤʝ 

ʫʛʦʚʦʨʘ.355 ʀʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʨʘʟʣʠʯʠʪʘ ʩʭʚʘʪʘˁʘ ʦʚʠʭ ʘʫʪʦʨʘ ʦ ʬʫʥʢʮʠʿʠ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʦ 

 
352 K. Heldrich, 91-92. 
353 W. Lorenz, 394; L. Plewe, 16. 
354 L. Plewe, 16. 
355 H. Heiss, 72, 100-101.  
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ʟʘʢʫʧʫ ʠʟ Ä550 ʥɻɿ, ʢʘʦ ʠ ʨʘʥʠʿʝ ʥʘʚʝʜʝʥʘ ʩʭʚʘʪʘˁʘ ʄʘʥʢʦʚʩʢʦʛ ʠ ɼʝʨʥʝʨʘ ʢʦʿʠ ʦʚʫ 

ʦʜʨʝʜʙʫ ʥʘʚʦʜʝ ʢʘʦ ʧʨʠʤʝʨ ʬʦʨʤʝ ʩʘ ʬʫʥʢʮʠʿʦʤ ʠʥʬʦʨʤʘʮʠʿʝ ʚʠʜˀʠʚʦ ʿʝ ʜʘ ʿʝ ʮʠˀ 

ʬʦʨʤʝ ʦʚʦʛ ʫʛʦʚʦʨʘ ʫ ʥʝʤʘʯʢʦʿ ʣʠʪʝʨʘʪʫʨʠ ʫ ʟʥʘʯʘʿʥʦʿ ʤʝʨʠ ʩʧʦʨʘʥ. ʆʙʘʚʝʟʥʘ ʧʠʩʘʥʘ 

ʬʦʨʤʘ ʟʘ ʫʛʦʚʦʨ ʦ ʟʘʢʫʧʫ ʩʪʘʥʘ ʧʨʦʧʠʩʘʥʘ ʿʝ ʠ ʫ ʥʘʰʝʤ ʧʨʘʚʫ, ʫ ʯʣ. 70. ʩʪ. 2  ɿʘʢʦʥʘ ʦ 

ʩʪʘʥʦʚʘˁʫ ʠ ʦʜʨʞʘʚʘˁʫ ʟʛʨʘʜʘ.356 ʉ ʦʙʟʠʨʦʤ ʥʘ ʪʦ ʜʘ ʠ ʧʨʝʤʘ ʯʣ. 591 ɿʆʆ ʩʪʠʮʘʣʘʮ 

ʧʨʝʜʤʝʪʘ ʟʘʢʫʧʘ ʩʪʫʧʘ ʥʘ ʤʝʩʪʦ ʟʘʢʫʧʦʜʘʚʮʘ ʟʘʧʘʞʘˁʘ ʥʝʤʘʯʢʠʭ ʘʫʪʦʨʘ ʫ ʧʦʛʣʝʜʫ 

ʬʫʥʢʮʠʿʘ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʦ ʟʘʢʫʧʫ ʩʪʘʥʘ ʧʨʠʤʝʥˀʠʚʘ ʩʫ ʠ ʥʘ ʨʝʰʝˁʝ ʩʨʧʩʢʦʛ 

ʟʘʢʦʥʦʜʘʚʮʘ. ʄʝʹʫʪʠʤ, ʫ ʩʪʘʚʫ ʢʦʿʠʤ ʥʘʰ ʟʘʢʦʥʦʜʘʚʘʮ ʨʝʛʫʣʠʰʝ ʬʦʨʤʫ ʫʛʦʚʦʨʘ ʦ ʟʘʢʫʧʫ 

ʩʪʘʥʘ ʧʨʝʜʚʠʹʝʥʘ ʿʝ ʠ ʜʫʞʥʦʩʪ ʟʘʢʫʧʦʜʘʚʮʘ ʜʘ ʫ ʨʦʢʫ ʦʜ 30 ʜʘʥʘ ʦʜ ʟʘʢˀʫʯʝˁʘ ʫʛʦʚʦʨʘ 

ʜʦʩʪʘʚʠ ʿʝʜʘʥ ʧʨʠʤʝʨʘʢ ʥʘʜʣʝʞʥʦʿ ʣʦʢʘʣʥʦʿ ʧʦʨʝʩʢʦʿ ʘʜʤʠʥʠʩʪʨʘʮʠʿʠ. ʆʚʘʿ ʜʝʦ ʥʘʚʝʜʝʥʝ 

ʦʜʨʝʜʙʝ ʫʢʘʟʫʿʝ ʥʘ ʪʦ ʜʘ ʙʠ ʮʠˀ ʢʦʿʝʤ ʿʝ ʟʘʢʦʥʦʜʘʚʘʮ ʪʝʞʠʦ ʧʨʦʧʠʩʠʚʘˁʝʤ ʦʙʘʚʝʟʥʝ 

ʧʠʩʘʥʝ ʬʦʨʤʝ ʤʦʛʣʘ ʙʠʪʠ ʠ ʟʘʰʪʠʪʘ ʿʘʚʥʦʛ ʠʥʪʝʨʝʩʘ, ʦʜʥʦʩʥʦ ʚʨʰʝˁʝ ʬʫʥʢʮʠʿʝ 

ʢʦʥʪʨʦʣʝ ʫ ʮʠˀʫ ʦʩʪʚʘʨʠʚʘˁʘ ʬʠʩʢʘʣʥʠʭ ʠʥʪʝʨʝʩʘ ʜʨʞʘʚʝ.  

2.8. ʌʫʥʢʮʠʿʘ ʢʦʥʪʨʦʣʝ 

ʌʫʥʢʮʠʿʘ ʢʦʥʪʨʦʣʝ ʥʘʚʦʜʠ ʩʝ ʥʝʨʝʪʢʦ ʢʘʦ ʧʦʩʝʙʥʘ ʬʫʥʢʮʠʿʘ ʬʦʨʤʝ ʫʛʦʚʦʨʘ.357 

ʂʘʜʘ ʬʦʨʤʘ ʦʜʨʝʹʝʥʦʛ ʫʛʦʚʦʨʘ ʠʤʘ ʦʚʫ ʬʫʥʢʮʠʿʫ, ʪʦ ʟʥʘʯʠ ʜʘ ʟʘʢʦʥʦʜʘʚʘʮ ˁʦʤʝ ʞʝʣʠ ʜʘ 

ʦʙʝʟʙʝʜʠ ʩʣʫʞʙʝʥʠ ʥʘʜʟʦʨ ʥʘʜ ʟʘʢˀʫʯʠʚʘˁʝʤ ʪʝ ʚʨʩʪʝ ʫʛʦʚʦʨʘ ʟʘ ʧʦʪʨʝʙʝ ʟʘʰʪʠʪʝ ʿʘʚʥʦʛ 

ʠʥʪʝʨʝʩʘ. ʋ ʥʝʤʘʯʢʦʿ ʪʝʦʨʠʿʠ ʢʘʦ ʧʨʠʤʝʨ ʫʛʦʚʦʨʘ ʢʦʜ ʢʦʿʠʭ ʿʝ ʦʙʘʚʝʟʥʘ ʬʦʨʤʘ ʧʨʦʧʠʩʘʥʘ 

ʨʘʜʠ ʦʩʪʚʘʨʝˁʘ ʦʚʦʛ ʮʠˀʘ ʥʘʿʯʝʰ˂ʝ ʩʝ ʥʘʚʦʜʠ Ä 34 ʚʝʨʟʠʿʝ ɿʘʢʦʥʘ ʧʨʦʪʠʚ ʦʛʨʘʥʠʯʝˁʘ 

ʢʦʥʢʫʨʝʥʮʠʿʝ ʢʦʿʘ ʿʝ ʙʠʣʘ ʥʘ ʩʥʘʟʠ ʜʦ 1. ʿʘʥʫʘʨʘ 1999. ʛʦʜʠʥʝ.358 ʆʚʦʤ ʦʜʨʝʜʙʦʤ ʿʝ ʟʘ 

ʫʛʦʚʦʨʝ ʢʦʿʠʤʘ ʩʝ ʦʛʨʘʥʠʯʘʚʘ ʢʦʥʢʫʨʝʥʮʠʿʘ ʟʘʭʪʝʚʘʥʘ ʧʠʩʘʥʘ ʬʦʨʤʘ ʫ ʮʠˀʫ ʜʘ ʩʝ 

ʚʣʘʩʪʠʤʘ ʠ ʩʫʜʦʚʠʤʘ ʦʙʝʟʙʝʜʠ ʤʦʛʫ˂ʥʦʩʪ ʢʦʥʪʨʦʣʝ ʥʘʜ ʟʘʢˀʫʯʝˁʝʤ ʩʧʦʨʘʟʫʤʘ ʢʦʿʠ ʩʫ 

ʥʘʯʝʣʥʦ ʥʝʧʦʞʝˀʥʠ ʠ ʤʦʛʫ ʙʠʪʠ ʜʦʧʫʰʪʝʥʠ ʩʘʤʦ ʠʟʫʟʝʪʥʦ.359 ʇʦʜ ʦʚʫ ʬʫʥʢʮʠʿʫ 

ʄʘʥʢʦʚʩʢʠ ʧʦʜʚʦʜʠ ʠ ʮʠˀ ʩʪʚʘʨʘˁʘ ʦʩʥʦʚʝ ʟʘ ʨʝʘʣʥʦ ʦʧʦʨʝʟʠʚʘˁʝ ʥʘʚʦʜʝ˂ʠ ʧʨʠʤʝʨ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʢʦʿʠ ʩʝ ʪʨʘʞʠ ʟʘ ʫʛʦʚʦʨ ʦ ʢʫʧʦʚʠʥʠ ʥʝʧʦʢʨʝʪʥʦʩʪʠ, ʢʘʦ ʠ 

ʩʘʛʣʘʩʥʦʩʪ ʪʠʪʫʣʘʨʘ ʧʨʘʚʘ ʠ ʜʨʫʛʝ ʩʪʨʘʥʝ ʦ ʥʘʩʪʘʥʢʫ ʧʨʘʚʥʝ ʧʨʦʤʝʥʝ ʠ ˁʝʥʦʤ ʫʧʠʩʫ ʫ 

ʟʝʤˀʠʰʥʫ ʢˁʠʛʫ (Auflassung). ʆʩʠʤ ʦʚʠʭ, ʦʥ ʩʤʘʪʨʘ ʜʘ ʿʝ ʩʘ ʠʩʪʠʤ ʮʠˀʝʤ ʦʙʘʚʝʟʥʘ 

ʬʦʨʤʘ ʧʨʦʧʠʩʘʥʘ ʠ ʟʘ ʟʘʢˀʫʯʝˁʝ ʙʨʘʢʘ, ʫʩʚʦʿʝˁʝ, ʧʨʠʟʥʘˁʝ ʦʯʠʥʩʪʚʘ.360  

 
356 ɿʘʢʦʥ ʦ ʩʪʘʥʦʚʘˁʫ ʠ ʦʜʨʞʘʚʘˁʫ ʟʛʨʘʜʘ (ʉʣ . ʛʣʘʩʥʠʢ ʈʉ, ʙʨ. 104/2016 ʠ 9/2020 - ʜʨ. ʟʘʢʦʥ) ʦʜ 23. 

ʜʝʮʝʤʙʨʘ 2016. 
357 K. Heldrich, 92-93; L. Plewe, 13-16; D. Einsele, Münch.Kommentar zum BGB, §125, Rn. 10; S. Dullinger, 

§886 Rz. 12. 
358 L. Plewe, 13-14; P. Mankowski, 667-668. 
359 L. Plewe, 13-14. 
360 P. Mankowski, 668. 
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2.9. ʌʫʥʢʮʠʿʘ ʦʪʝʞʘʚʘˁʘ ʟʘʢˀʫʯʝˁʘ ʫʛʦʚʦʨʘ ʨʘʜʠ ʨʝʛʫʣʠʩʘˁʘ ʪʨʞʠʰʪʘ 

ʋ ʥʝʢʠʤ ʩʣʫʯʘʿʝʚʠʤʘ ʟʘʢʦʥʦʜʘʚʘʮ ʧʨʝʜʚʠʹʘ ʦʙʘʚʝʟʥʫ ʬʦʨʤʫ ʟʘ ʦʜʨʝʹʝʥʠ ʫʛʦʚʦʨ ʩʘ 

ʮʠˀʝʤ ʜʘ ʩʝ ʦʪʝʞʘ ˁʝʛʦʚʦ ʟʘʢˀʫʯʝˁʝ.361 ʇʦʩʪʦʿʝ ʧʨʘʚʥʠ ʧʦʩʣʦʚʠ ʢʦʿʠ ʩʝ ʩʘ ʩʪʘʥʦʚʠʰʪʘ 

ʟʘʢʦʥʦʜʘʚʮʘ ʠ ʿʘʚʥʦʛ ʠʥʪʝʨʝʩʘ ʯʠʥʝ ʥʝʧʦʞʝˀʥʠʤ, ʪʝ ʩʝ ʥʘ ʦʚʘʿ ʥʘʯʠʥ ʥʘʩʪʦʿʝ ʩʫʟʙʠʪʠ. 

ʂʘʦ ʧʨʠʤʝʨ ʬʦʨʤʝ ʢʦʿʘ ʪʨʝʙʘ ʜʘ ʚʨʰʠ ʬʫʥʢʮʠʿʫ ʦʪʝʞʘʚʘˁʘ ʟʘʢˀʫʯʠʚʘˁʘ ʧʨʘʚʥʦʛ ʧʦʩʣʘ 

ʥʝʤʘʯʢʠ ʘʫʪʦʨʠ ʥʘʚʦʜʝ ʬʦʨʤʫ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʢʦʜ ʫʛʦʚʦʨʘ ʦ ʫʩʪʫʧʘˁʫ ʫʜʝʣʘ 

ʦʜ ʩʪʨʘʥʝ ʯʣʘʥʘ ʜʨʫʰʪʚʘ (ʧʨʘʚʥʠ ʧʦʩʘʦ ʨʘʩʧʦʣʘʛʘˁʘ). ʀʩʪʘ ʬʦʨʤʘ ʧʨʝʜʚʠʹʝʥʘ ʿʝ ʠ ʟʘ 

ʫʛʦʚʦʨʝ ʢʦʿʠʤʘ ʩʝ ʟʘʩʥʠʚʘ ʦʙʘʚʝʟʘ ʯʣʘʥʘ ʜʨʫʰʪʚʘ ʜʘ ʫʩʪʫʧʠ ʫʜʝʦ (ʧʨʘʚʥʠ ʧʦʩʘʦ 

ʦʙʘʚʝʟʠʚʘˁʘ).362 ʎʠˀ ʟʘʢʦʥʦʜʘʚʮʘ ʿʝ ʜʘ ʥʘ ʦʚʘʿ ʥʘʯʠʥ ʩʧʨʝʯʠ ʰʧʝʢʫʣʘʪʠʚʥʝ ʨʘʜˁʝ ʩʘ 

ʫʜʝʣʠʤʘ.363 ʋ ʘʫʩʪʨʠʿʩʢʦʿ ʣʠʪʝʨʘʪʫʨʠ ʦ ʦʚʦʤ ʮʠˀʫ ʛʦʚʦʨʠ ʂʘʣʩ ʠ ʢʘʦ ʧʨʠʤʝʨ ʬʦʨʤʝ ʢʦʿʘ 

ʩʣʫʞʠ ˁʝʛʦʚʦʤ ʦʩʪʚʘʨʝˁʫ ʥʘʚʦʜʠ ʪʘʢʦʹʝ ʫʩʪʫʧʘˁʫ ʫʜʝʣʘ ʯʣʘʥʘ ʜʨʫʰʪʚʘ ʧʨʘʚʥʠʤ 

ʧʦʩʣʦʚʠʤʘ ʤʝʹʫ ʞʠʚʠʤʘ, ʢʘʦ ʠ ʩʧʦʨʘʟʫʤʝ ʦ ʦʙʘʚʝʟʠ ʯʣʘʥʘ ʜʨʫʰʪʚʘ ʜʘ ʫ ʙʫʜʫ˂ʥʦʩʪʠ 

ʫʩʪʫʧʠ ʫʜʝʦ ʟʘ ʢʦʿʝ ʩʝ ʟʘʭʪʝʚʘ ʬʦʨʤʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ.364 

ʇʨʝʤʘ ʍʝʟʝʤʝʿʝʨʫ, ʦʙʘʚʝʟʥʘ ʬʦʨʤʘ ʢʘʦ ʩʨʝʜʩʪʚʦ ʦʪʝʞʘʚʘˁʘ ʟʘʢˀʫʯʝˁʘ ʧʨʘʚʥʦʛ 

ʧʦʩʣʘ ʥʝ ʙʠ ʪʨʝʙʘʣʦ ʜʘ ʙʫʜʝ ʜʦʧʫʰʪʝʥʘ.365 ʉʣʠʯʘʥ ʩʪʘʚ ʫ ʘʫʩʪʨʠʿʩʢʦʿ ʣʠʪʝʨʘʪʫʨʠ ʟʘʫʟʠʤʘ 

ʇ. ɹʠʜʣʠʥʩʢʠ ʛʦʚʦʨʝ˂ʠ ʦ ʬʦʨʤʠ ʫʛʦʚʦʨʘ ʦ ʧʨʝʥʦʩʫ ʫʜʝʣʘ ʯʣʘʥʘ ʜʨʫʰʪʚʘ ʢʦʿʘ ʿʝ ʥʘ ʩʣʠʯʘʥ 

ʥʘʯʠʥ ʨʝʛʫʣʠʩʘʥʘ ʢʘʦ ʠ ʫ ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ. ʇʨʝʤʘ ˁʝʛʦʚʦʤ ʩʭʚʘʪʘˁʫ, ʥʘʤʝʨʘ ʜʘ ʩʝ 

ʠʤʦʙʠʣʠʟʫʿʫ ʫʜʝʣʠ ʢʘʦ ʧʨʝʜʤʝʪ ʧʨʘʚʥʦʛ ʧʨʦʤʝʪʘ, ʥʘ ʢʦʿʫ ʩʝ ʫʢʘʟʫʿʝ ʫ ʣʠʪʝʨʘʪʫʨʠ ʠ 

ʩʫʜʩʢʦʿ ʧʨʘʢʩʠ, ʥʝ ʤʦʞʝ ʙʠʪʠ ʩʘʤʘ ʩʝʙʠ ʮʠˀ. ʆʥ ʩʤʘʪʨʘ ʜʘ ʢʦʜ ʧʨʘʚʥʦʛ ʧʦʩʣʘ 

ʦʙʘʚʝʟʠʚʘˁʘ ʬʦʨʤʘ ʠʤʘ ʬʫʥʢʮʠʿʫ ʟʘʰʪʠʪʝ ʦʜ ʧʨʝʥʘʛˀʝʥʦʩʪʠ, ʜʦʢ ʢʦʜ ʧʨʘʚʥʦʛ ʧʦʩʣʘ 

ʨʘʩʧʦʣʘʛʘˁʘ ʠʩʪʘ ʬʦʨʤʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʠʤʘ ʬʫʥʢʮʠʿʫ ʿʘʩʥʦ˂ʝ 

(Klarstellungsfunktion).366 ʄʝ́ ʫʪʠʤ, ʩʭʚʘʪʘˁʘ ʍʝʟʝʤʝʿʝʨʘ ʠ ʇ. ɹʠʜʣʠʥʩʢʦʛ ʩʫʧʨʦʪʥʘ ʩʫ ʫ 

ʧʦʛʣʝʜʫ ʪʦʛʘ ʢʦʿʘ ʩʪʨʘʥʘ ʩʝ ʦʙʘʚʝʟʥʦʤ ʬʦʨʤʦʤ ʥʘʩʪʦʿʠ ʟʘʰʪʠʪʠ ʦʜ ʧʨʝʥʘʛˀʝʥʦʩʪʠ. 

ʇʨʝʤʘ ʧʨʚʦʤ, ʪʦ ʿʝ ʧʨʝʥʦʩʠʣʘʮ, ʘ ʧʨʝʤʘ ʜʨʫʛʦʤ ʩʪʠʮʘʣʘʮ ʫʜʝʣʘ.367  

 
361 K. Heldrich, 93; L. Plewe, 17-18; P. Mankowski, 667. 
362 §15, ʩʪ. 3 ʠ 4 ʥʝʤʘʯʢʦʛ ɿʘʢʦʥʘ ʦ ʜʨʫʰʪʚʠʤʘ ʩʘ ʦʛʨʘʥʠʯʝʥʦʤ ʦʜʛʦʚʦʨʥʦʰ˂ʫ ï ʥɿɼʆʆ (Gesetz betreffend 

die Gesellschaften mit beschränkter Haftung - GmbHG) (RGBl. I S. 477) ʦʜ 20.04.1982. ʛʦʜʠʥʝ, ʧʦʩʣʝʜˁʠ ʧʫʪ 

ʤʝˁʘʥ 3. ʿʫʥʘ 2021. ʛʦʜʠʥʝ. 

363 L. Plewe, 17; P. Mankowski, 667; D. Einsele, Münch.Kommentar zum BGB, Ä125, Rn. 10 ʩʘ ʜʘˀʠʤ 

ʫʧʫ˂ʠʚʘˁʠʤʘ. 
364 §76, ʩʪ. 2 ʘʫʩʪʨʠʿʩʢʦʛ ɿʘʢʦʥʘ ʦ ʜʨʫʰʪʚʠʤʘ ʩʘ ʦʛʨʘʥʠʯʝʥʦʤ ʦʜʛʦʚʦʨʥʦʰ˂ʫ - Gesetz vom 6. März 1906, 

über Gesellschaften mit beschränkter Haftung - GmbHG) (RGBl. Nr. 58/1906) ʦʜ 6. ʤʘʨʪʘ 1906. ʛʦʜʠʥʝ, 

ʧʦʩʣʝʜˁʠ ʧʫʪ ʤʝˁʘʥ ʟʘʢʦʥʦʤ ʦʙʿʘʚˀʝʥʦʤ ʫ ʩʣʫʞʙʝʥʦʤ ʣʠʩʪʫ BGBl. I Nr. 86/2021. 
365 L. Häsemeyer, 174. 
366 Peter Bydlinski, ñDie Notariatsaktspflicht 1850 und heuteò, Österreichische Notariatszeitung, 1990, 289. 
367 L. Häsemeyer, 189-192; Peter Bydlinski, ñDie Notariatsaktspflicht 1850 und heuteò, 289. 

https://www.ris.bka.gv.at/BgblAltDokument.wxe?Abfrage=BgblAlt&Bgblnummer=58/1906
https://www.ris.bka.gv.at/Dokumente/BgblPdf/1998_125_1/1998_125_1.pdf
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2.10. ʌʫʥʢʮʠʿʘ ʟʘʰʪʠʪʝ ʧʨʘʚʥʦʛ ʧʨʦʤʝʪʘ ʠ ʧʦʚʝʨʠʣʘʮʘ 

ʄʘʥʢʦʚʩʢʠ ʦʚʫ ʬʫʥʢʮʠʿʫ ʠʟʜʚʘʿʘ ʫ ʦʜʥʦʩʫ ʥʘ ʬʫʥʢʮʠʿʫ ʧʫʙʣʠʮʠʪʝʪʘ ʠʘʢʦ ʩʝ ʫ ʦʙʘ 

ʩʣʫʯʘʿʘ ʛʦʚʦʨʠ ʦ ʪʦʤʝ ʜʘ ʩʝ ʧʦʩʨʝʜʩʪʚʦʤ ʬʦʨʤʝ ʪʨʝ˂ʠʤ ʣʠʮʠʤʘ, ʦʜʥʦʩʥʦ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ 

ʧʦʚʝʨʠʦʮʫ ʿʝʜʥʝ ʦʜ ʩʪʨʘʥʘ ʧʨʘʚʥʦʛ ʧʦʩʣʘ, ʦʤʦʛʫ˂ʫʿʝ ʜʘ ʩʝ ʠʥʬʦʨʤʠʰʝ ʦ ʧʦʩʪʦʿʘˁʫ ʠ 

ʩʘʜʨʞʠʥʠ ʧʨʘʚʥʦʛ ʧʦʩʣʘ.368 ɼʨʫʛʠ ʘʫʪʦʨʠ ʧʘʢ ʧʠʰʫ ʦ Ăʬʫʥʢʮʠʿʠ ʟʘʰʪʠʪʝ ʪʨʝ˂ʝʛ ʣʠʮʘ, 

ʦʜʥʦʩʥʦ ʧʦʚʝʨʠʦʮʘñ.369 ʉʚʠ ʥʘʚʝʜʝʥʠ ʘʫʪʦʨʠ ʢʘʦ ʧʨʠʤʝʨ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʢʦʿʘ ʿʝ 

ʧʨʝʜʚʠʹʝʥʘ ʫ ʮʠˀʫ ʟʘʰʪʠʪʝ ʧʦʚʝʨʠʦʮʘ ʥʘʚʦʜʝ Ä1, ʩʪ. 1, ʪʘʯ. b ʘɿɱɸ ʢʦʿʠʤ ʩʝ ʨʝʛʫʣʠʰʝ 

ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʦ ʢʫʧʦʚʠʥʠ, ʨʘʟʤʝʥʠ, ʨʝʥʪʠ, ʟʘʿʤʫ ʠ ʧʨʠʟʥʘˁʫ ʜʫʛʘ ʠʟʤʝʹʫ ʩʫʧʨʫʞʥʠʢʘ. 

ʆʚʦʤ ʦʜʨʝʜʙʦʤ ʿʝ ʟʘ ʥʘʚʝʜʝʥʝ ʫʛʦʚʦʨʝ ʧʨʝʜʚʠʹʝʥʘ ʦʙʘʚʝʟʥʘ ʬʦʨʤʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ 

ʘʢʪʘ. ʄʝʹʫʪʠʤ, ʧʦʿʝʜʠʥʠ ʘʫʪʦʨʠ ʫ ʘʫʩʪʨʠʿʩʢʦʿ ʪʝʦʨʠʿʠ ʦʩʧʦʨʘʚʘʿʫ ʧʦʪʨʝʙʫ ʟʘʰʪʠʪʝ 

ʧʦʚʝʨʠʦʮʘ ʦʙʘʚʝʟʥʦʤ ʬʦʨʤʦʤ ʫʛʦʚʦʨʘ ʙʫʜʫ˂ʠ ʜʘ ʩʝ ʪʦ ʤʦʞʝ ʦʩʪʚʘʨʠʪʠ ʥʘ ʜʨʫʛʠ ʥʘʯʠʥ, 

ʧʦʩʨʝʜʩʪʚʦʤ ʠʥʩʪʠʪʫʪʘ ʧʦʙʠʿʘˁʘ ʧʨʘʚʥʠʭ ʨʘʜˁʠ ʜʫʞʥʠʢʘ.370 ʇʨʝʤʘ ʦʚʠʤ ʘʫʪʦʨʠʤʘ, 

ʦʜʨʝʜʙʘ ʢʦʿʦʤ ʩʝ ʟʘ ʥʘʚʝʜʝʥʝ ʫʛʦʚʦʨʝ ʩʫʧʨʫʞʥʠʢʘ ʟʘʭʪʝʚʘ ʦʙʘʚʝʟʥʘ ʬʦʨʤʘ ʧʦʩʪʘʣʘ ʿʝ 

ʩʫʚʠʰʥʘ 1914. ʛʦʜʠʥʝ, ʜʦʥʦʰʝˁʝʤ ɿʘʢʦʥʘ ʦ ʧʦʙʠʿʘˁʫ ʧʨʘʚʥʠʭ ʨʘʜˁʠ ʜʫʞʥʠʢʘ ʠʟʚʘʥ 

ʩʪʝʯʘʿʘ371 ʠ ɿʘʢʦʥʘ ʦ ʩʪʝʯʘʿʫ372. ʋ ʪʦʤ ʩʤʠʩʣʫ ʠʟʿʘʩʥʠʣʘ ʩʝ ʠ ʘʫʩʪʨʠʿʩʢʘ ʩʫʜʩʢʘ ʧʨʘʢʩʘ. 

ʇʨʝʤʘ ʩʭʚʘʪʘˁʫ ʪʘʤʦʰˁʝʛ ɺʨʭʦʚʥʦʛ ʩʫʜʘ, Ăʦʚʘ ʦʜʨʝʜʙʘ ʪʨʝʙʘ ʜʘ ʟʘʰʪʠʪʠ ʩʫʧʨʫʞʥʠʢʝ 

ʦʜ ʧʨʝʥʘʛˀʝʥʦʩʪʠ ʠ ʨʘʟʿʘʩʥʠ ʧʨʘʚʥʫ ʩʠʪʫʘʮʠʿʫ ʩʘʩʪʘʚˀʘˁʝʤ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʘʢʪʘ ʦ 

ʧʨʘʚʥʠʤ ʧʦʩʣʦʚʠʤʘ ʟʘʢˀʫʯʝʥʠʤ ʠʟʤʝʹʫ ʩʫʧʨʫʞʥʠʢʘ. ʇʦʚʝʨʠʦʮʠ ʩʫʧʨʫʞʥʠʢʘ 

ʟʘʰʪʠ˂ʝʥʠ ʩʫ ʦʜ ʧʨʝʥʦʩʘ ʠʤʦʚʠʥʝ ɿʘʢʦʥʦʤ ʦ ʧʦʙʠʿʘˁʫ ʧʨʘʚʥʠʭ ʨʘʜˁʠ ʜʫʞʥʠʢʘ ʠʟʚʘʥ 

ʩʪʝʯʘʿʘ ʢʦʿʠ ʦʣʘʢʰʘʚʘ ʧʦʙʠʿʘˁʝ ʢʦʜ ʧʦʩʣʦʚʘ ʠʟʤʝʹʫ ʩʨʦʜʥʠʢʘ.ò373 ʉ ʦʙʟʠʨʦʤ ʥʘ ʪʦ ʜʘ ʥʝ 

ʧʦʩʪʦʿʠ ʧʦʪʨʝʙʘ ʟʘʰʪʠʪʝ ʪʨʝ˂ʠʭ ʣʠʮʘ, ʘ ʟʘʰʪʠʪʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʦʜ ʧʨʝʥʘʛˀʝʥʦʩʪʠ 

ʥʠʿʝ ʥʫʞʥʘ ʠʣʠ ʩʝ ʟʙʦʛ ʧʦʩʝʙʥʝ ʩʠʪʫʘʮʠʿʝ ʫ ʢʦʿʦʿ ʩʝ ʥʘʣʘʟʝ ʩʫʧʨʫʞʥʠʮʠ ʥʝ ʤʦʞʝ 

 
368 P. Mankowski, 667. 
369S. Kalss, §883, Rn. 6; P. Bydlinski ʫ Kurzkommentar zum ABGB, §883, Rn. 2. 
370 Peter Bydlinski, Franz Bydlinski, Gesetzliche Formgebote für Rechtsgeschäfte auf dem Prüfstand, Wien 2001, 

40. 
371 ɸʫʩʪʨʠʿʩʢʠ ɿʘʢʦʥ ʦ ʧʦʙʠʿʘˁʫ ʧʨʘʚʥʠʭ ʨʘʜˁʠ ʜʫʞʥʠʢʘ ʠʟʚʘʥ ʩʪʝʯʘʿʘ - Anfechtungsordnung (AnfO) (RGBl. 

Nr. 337/1914) ʦʜ 10. ʜʝʮʝʤʙʨʘ 1914 ʛʦʜʠʥʝ. ɿʘʢʦʥʦʤ ʦ ʦʧʰʪʦʿ ʨʝʬʦʨʤʠ ʠʟʚʨʰʥʦʛ ʧʨʘʚʘ - Gesamtreform des 

Exekutionsrechts (GREx) (BGBl. I Nr. 86/2021) ɿʘʢʦʥ ʦ ʧʦʙʠʿʘˁʫ ʧʨʘʚʥʠʭ ʨʘʜˁʠ ʜʫʞʥʠʢʘ ʠʟʚʘʥ ʩʪʝʯʘʿʘ 

ʩʪʘʚˀʝʥ ʿ ʝ ʚʘʥ ʩʥʘʛʝ, ʘ ˁ ʝʛʦʚʝ ʦʜʨʝʜʙʝ ʧʦʩʪʘʣʝ ʩʫ ʜʝʦ ɿʘʢʦʥʘ ʦ ʠʟʚʨʰʝˁʫ ï Exekutionsordnung (EO). ɺʠʰʝ 

ʦ ʧʦʙʠʿʘˁʫ ʧʨʘʚʥʠʭ ʨʘʜˁʠ ʜʫʞʥʠʢʘ ʠʟʚʘʥ ʩʪʝʯʘʿʘ ʫ ʘʫʩʪʨʠʿʩʢʦʤ ʧʨʘʚʫ ʚʠʜ. ʅʠʢʦʣʠʥʘ ʄʠʰʯʝʚʠ˂, 

Ăɸʢʪʠʚʥʘ ʣʝʛʠʪʠʤʘʮʠʿʘ ʟʘ ʧʦʙʠʿʘˁʝ ʧʨʘʚʥʠʭ ʨʘʜˁʠ ʜʫʞʥʠʢʘ ʠʟʚʘʥ ʩʪʝʯʘʿʘ: ʚʨʝʤʝ ʥʘʩʪʘʥʢʘ ʧʦʪʨʘʞʠʚʘˁʘñ, 

ɿʙʦʨʥʠʢ ʨʘʜʦʚʘ ʇʌʅʉ, 3/2018, 1340-1342; ʅʠʢʦʣʠʥʘ ʄʠʰʯʝʚʠ˂, Ăʆ ʟʥʘʯʝˁʫ ʪʝʨʤʠʥʘ Ăʜʦʩʧʝʣʦʩʪñ ʠʟ ʯʣ. 

280, ʩʪ. 1 ɿʘʢʦʥʘ ʦ ʦʙʣʠʛʘʮʠʦʥʠʤ ʦʜʥʦʩʠʤʘ: ʩʘʤʦ ʜʦʩʧʝʣʦʩʪ ʠʣʠ ʠ ʠʟʚʨʰʥʦʩʪ ʧʦʪʨʘʞʠʚʘˁʘ?ñ, ʍʘʨʤʦʥʠʫʩ, 

2018, 134-135 ʠ ʅʠʢʦʣʠʥʘ ʄʠʰʯʝʚʠ˂, Ăɸʢʪʠʚʥʘ ʣʝʛʠʪʠʤʘʮʠʿʘ ʟʘ ʧʦʙʠʿʘˁʝ ʧʨʘʚʥʠʭ ʨʘʜˁʠ ʜʫʞʥʠʢʘ ʠʟʚʘʥ 

ʩʪʝʯʘʿʘ: ʥʦʚʯʘʥʦ (ʠ ʥʝʥʦʚʯʘʥʦ) ʧʦʪʨʘʞʠʚʘˁʝñ, ʇʨʘʚʥʘ ʨʠʿʝʯ, 55/2018, 481-497 ʩʘ ʜʘˀʠʤ ʫʧʫ˂ʠʚʘˁʠʤʘ. 
372 ɸʫʩʪʨʠʿʩʢʠ ɿʘʢʦʥ ʦ ʩʪʝʯʘʿʫ ï Konkursordnung (KO) (RGBl. Nr. 337/1914) ʦʜ 10. ʜʝʮʝʤʙʨʘ 1914 ʛʦʜʠʥʝ, 

ʢʘʩʥʠʿʝ ʧʨʝʠʤʝʥʦʚʘʥ ʫ Bundesgesetz über das Insolvenzverfahren (Insolvenzordnung ï IO). 
373 ʇʨʝʩʫʜʘ ɺʨʭʦʚʥʦʛ ʩʫʜʘ ɸʫʩʪʨʠʿʝ (OGH) ʙʨ. 3 Ob 127/72 ʦʜ 23.11.1972. ʛʦʜʠʥʝ, ʘ ʪʘʢʦ ʠ ʫ 3 Ob 31/73 ʦʜ 

28.02.1973, 3 Ob 11/81 ʦʜ 25.03.1981, 3 Ob 132/85 ʦʜ 19.02.1985. ʠ  2 Ob 49/94 ʦʜ 30.06.1994. ʛʦʜʠʥʝ. 

https://www.ris.bka.gv.at/BgblAltDokument.wxe?Abfrage=BgblAlt&Bgblnummer=337/1914
https://www.ris.bka.gv.at/BgblAltDokument.wxe?Abfrage=BgblAlt&Bgblnummer=337/1914
https://www.ris.bka.gv.at/eli/bgbl/I/2021/86
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ʦʩʪʚʘʨʠʪʠ ʢʨʦʟ ʫʩʣʦʚ ʬʦʨʤʝ, ʧʨʝʤʘ ʘʫʪʦʨʠʤʘ ʢʦʿʠ ʟʘʩʪʫʧʘʿʫ ʦʚʦ ʩʭʚʘʪʘˁʝ, ʥʘʚʝʜʝʥʠ 

ʫʛʦʚʦʨʠ ʙʠ ʪʨʝʙʘʣʦ ʜʘ ʙʫʜʫ ʥʝʬʦʨʤʘʣʥʠ ʠ ʢʘʜʘ ʩʫ ʫʛʦʚʦʨʥʝ ʩʪʨʘʥʝ ʩʫʧʨʫʞʥʠʮʠ.374 ʀʣʠ 

ʙʠ ʙʘʨ, ʧʨʝʤʘ ˁʠʭʦʚʦʤ ʩʭʚʘʪʘˁʫ, ʪʨʝʙʘʣʦ ʿʦʰ ʿʝʜʥʦʤ ʨʘʟʤʦʪʨʠʪʠ ʜʘ ʣʠ ʩʝ ʦʚʦʤ ʬʦʨʤʦʤ 

ʤʦʞʝ ʦʩʪʚʘʨʠʪʠ ʩʚʝʦʙʫʭʚʘʪʥʘ ʟʘʰʪʠʪʘ ʩʪʨʘʥʘʢʘ, ʠʣʠ ʿʝ ʨʝʟʝʨʚʠʩʘʪʠ ʟʘ ʬʠʥʘʥʩʠʿʩʢʠ 

ʟʥʘʯʘʿʥʠʿʝ ʧʨʘʚʥʝ ʧʦʩʣʦʚʝ. ʇʨʘʚʥʠ ʧʦʩʣʦʚʠ ʢʦʿʠ ʩʫ ʫʦʙʠʯʘʿʝʥʠ ʤʝʹʫ ʩʫʧʨʫʞʥʠʮʠʤʘ ʠ 

ʢʦʿʠ ʩʫ ʤʘˁʝʛ ʟʥʘʯʘʿʘ ʥʝ ʤʦʛʫ ʫʛʨʦʟʠʪʠ ʥʠ ʩʫʧʨʫʞʥʠʢʝ, ʥʠ ˁʠʭʦʚʝ ʧʦʚʝʨʠʦʮʝ, ʪʝ ʿʝ 

ʩʪʨʦʛʘ ʬʦʨʤʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʘʢʪʘ ʫ ʪʘʢʚʠʤ ʩʣʫʯʘʿʝʚʠʤʘ ʩʚʘʢʘʢʦ ʥʝʧʦʪʨʝʙʥʘ.375 ʍʘʿʩ, 

ʩʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʧʦʚʦʜʦʤ ʫʛʦʚʦʨʘ ʠʟ Ä1, ʩʪ. 1, ʪʘʯ. b ʘɿɱɸ ʥʝ ʧʨʝʜʣʘʞʝ ʠʟʤʝʥʫ ʫ ʧʦʛʣʝʜʫ 

ʟʘʭʪʝʚʘ ʬʦʨʤʝ, ʚʝ˂ ʫ ʧʦʛʣʝʜʫ ʩʘʥʢʮʠʿʝ ˁʝʥʦʛ ʥʝʜʦʩʪʘʪʢʘ. ʇʨʝʤʘ ˁʝʛʦʚʦʤ ʩʭʚʘʪʘˁʫ, ʫ 

ʦʚʦʤ ʩʣʫʯʘʿʫ ʫʤʝʩʪʦ ʥʠʰʪʘʚʦʩʪʠ ʜʦʚʦˀʥʘ ʙʠ ʙʠʣʘ ʠ ʨʫʰˀʠʚʦʩʪ ʪʘʢʦ ʥʘʩʪʘʣʦʛ ʧʨʘʚʥʦʛ 

ʧʦʩʣʘ.376 

2.11. ʌʫʥʢʮʠʿʘ ʦʤʦʛʫ˂ʘʚʘˁʘ ʥʘʩʪʘʥʢʘ 

ʂʘʦ ʧʨʠʤʝʨ ʧʨʘʚʥʠʭ ʧʦʩʣʦʚʘ ʢʦʜ ʢʦʿʠʭ ʬʦʨʤʘ ʠʤʘ ʦʚʫ ʬʫʥʢʮʠʿʫ ʄʘʥʢʦʚʩʢʠ ʥʘʚʦʜʠ 

ʭʘʨʪʠʿʝ ʦʜ ʚʨʝʜʥʦʩʪʠ. ʍʘʨʪʠʿʝ ʦʜ ʚʨʝʜʥʦʩʪʠ ʦʤʦʛʫ˂ʫʿʫ ʢʨʝʪʘˁʝ ʧʨʘʚʥʠʭ ʦʜʥʦʩʘ, ʘ ʩʘʤʝ 

ʭʘʨʪʠʿʝ ʥʠʩʫ ʟʘʤʠʩʣʠʚʝ ʙʝʟ ʦʪʝʣʦʪʚʦʨʝˁʘ ʧʦʩʨʝʜʩʪʚʦʤ ʬʦʨʤʝ.377  

2.12. ʌʫʥʢʮʠʿʘ ʫʧʦʟʦʨʝˁʘ ʠ ʟʘʰʪʠʪʝ ʦʜ ʧʨʝʥʘʛˀʝʥʦʩʪʠ 

ɼʦʢ ʫ ʧʦʛʣʝʜʫ ʧʨʝʪʭʦʜʥʦ ʥʘʚʝʜʝʥʠʭ ʬʫʥʢʮʠʿʘ, ʦʩʠʤ ʬʫʥʢʮʠʿʝ ʜʦʢʘʟʠʚʘˁʘ, ʧʦʩʪʦʿʝ 

ʟʥʘʯʘʿʥʝ ʨʘʟʣʠʢʝ ʤʝʹʫ ʘʫʪʦʨʠʤʘ ʫ ʧʦʛʣʝʜʫ ˁʠʭʦʚʦʛ ʜʠʬʝʨʝʥʮʠʨʘˁʘ ʠʣʠ ʤʝʹʫʩʦʙʥʦʛ 

ʧʦʚʝʟʠʚʘˁʘ, ʤʦʞʝ ʩʝ ʨʝ˂ʠ ʜʘ ʿʝ ʪʝʦʨʠʿʘ ʫʩʘʛʣʘʰʝʥʘ ʫ ʧʦʛʣʝʜʫ ʬʫʥʢʮʠʿʝ ʟʘʰʪʠʪʝ ʦʜ 

ʧʨʝʥʘʛˀʝʥʦʩʪʠ ʠʣʠ ʫʧʦʟʦʨʘʚʘʿʫ˂ʝ ʬʫʥʢʮʠʿʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ. ʂʘʢʦ ʘʫʪʦʨʠ ʢʦʿʠ ʥʘʚʦʜʝ ʪʝʢ 

ʥʝʢʦʣʠʢʦ ʮʠˀʝʚʘ ʢʦʿʠʤʘ ʬʦʨʤʘ ʤʦʞʝ ʜʘ ʩʣʫʞʠ, ʪʘʢʦ ʠ ʦʥʠ ʢʦʿʠ ʨʘʟʣʠʢʫʿʫ ʤʥʦʛʦ ʚʠʰʝ, 

ʢʘʦ ʥʘʿʚʘʞʥʠʿʠ ʠʣʠ ʿʝʜʘʥ ʦʜ ʥʘʿʚʘʞʥʠʿʠʭ, ʥʘʚʦʜʝ ʮʠˀ ʟʘʰʪʠʪʝ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʦʜ 

ʧʨʝʥʘʛˀʝʥʦʛ ʦʙʘʚʝʟʠʚʘˁʘ. ʆ ʟʘʰʪʠʪʠ ʦʜ ʧʨʝʥʘʛˀʝʥʦʛ ʦʙʘʚʝʟʠʚʘˁʘ ʢʘʦ ʿʝʜʥʦʿ ʦʜ 

ʧʨʝʜʥʦʩʪʠ ʬʦʨʤʝ ʧʠʩʘʣʠ ʩʫ ʉʘʚʠˁʠ ʠ ɱʝʨʠʥʛ ʫ ʜʨʫʛʦʿ ʧʦʣʦʚʠʥʠ 19. ʚʝʢʘ. ʊʘʢʦ ʿʝ, ʧʨʝʤʘ 

ʉʘʚʠˁʠʿʫ, Ăʟʘ ʧʨʘʚʥʠ ʧʨʦʤʝʪ ʧʦʞʝˀʥʦ ʜʘ ʩʝ ʫʛʦʚʦʨʠ ʥʝ ʟʘʢˀʫʯʫʿʫ ʧʨʝʥʘʛˀʝʥʦ, ʚʝ˂ ʩʘ 

ʧʘʞˀʠʚʠʤ ʨʘʟʤʘʪʨʘˁʝʤ ʧʦʩʣʝʜʠʮʘ ʢʦʿʝ ʠʟ ˁʝʛʘ ʧʨʦʠʟʣʘʟʝñ.378 ʆʥ ʥʘʚʦʜʠ ʜʘ ʿʝ ʧʨʠʨʦʜʘ 

 
374 P. Bydlinski, F. Bydlinski, 41.  
375 Ibid. 
376 Helmut Heiss, Formmängel und ihre Sanktionen, Tübingen 1999, 101-102. 
377 P. Mankowski, 668. 
378 Friedrich Carl von Savigny, Obligationenrecht als Theil des heutigen Römischen Rechts, Zweiter Band, Berlin 

1853, 219. 
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ʬʦʨʤʘʣʥʦʛ ʫʛʦʚʦʨʘ ʫʩʤʝʨʝʥʘ ʥʘ ʪʦ ʜʘ ñʧʨʦʙʫʜʠ ʨʘʟʫʤʥʦ ʨʘʟʤʘʪʨʘˁʝñ, ʜʦʢ ɱʝʨʠʥʛ379, 

ʩʣʠʯʥʦ ʪʦʤʝ, ʛʦʚʦʨʠ ʦ ʬʦʨʤʠ ʢʘʦ Ăʙʫʜʠʣʥʠʢʫ ʧʨʘʚʥʝ ʩʚʝʩʪʠñ380. 

ʆ ʦʚʦʤ ʮʠˀʫ, ʦʜʥʦʩʥʦ ʬʫʥʢʮʠʿʠ ʬʦʨʤʝ ʙʠʣʦ ʿʝ ʨʝʯʠ ʥʘ ʧʦʯʝʪʢʫ ʨʘʜʘ ʫ ʜʝʣʫ ʦ 

ʦʜʥʦʩʫ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʠ ʥʘʯʝʣʘ ʧʨʠʚʘʪʥʝ ʘʫʪʦʥʦʤʠʿʝ. ʆʚʘ ʬʫʥʢʮʠʿʘ ʧʨʝʜʩʪʘʚˀʘ 

ʘʨʛʫʤʝʥʪ ʫ ʧʨʠʣʦʛ ʪʝʟʠ ʜʘ ʦʙʘʚʝʟʥʘ ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʥʠʿʝ ʥʫʞʥʦ ʩʘʤʦ ʦʛʨʘʥʠʯʝˁʝ 

ʧʨʠʚʘʪʥʝ ʘʫʪʦʥʦʤʠʿʝ, ʦʜʥʦʩʥʦ ʩʣʦʙʦʜʝ ʫʛʦʚʘʨʘˁʘ ʩʪʨʘʥʘ, ʚʝ˂ ʥʘʿʯʝʰ˂ʝ ʩʣʫʞʠ ʫʧʨʘʚʦ 

ˁʝʥʦʿ ʟʘʰʪʠʪʠ. ʐʚʘʿʮʘʨʩʢʘ ʘʫʪʦʨʢʘ ɸʨʥʝʪ ʥʘʚʦʜʠ ʜʘ ʩʝ ʬʫʥʢʮʠʿʦʤ ʟʘʰʪʠʪʝ ʦʜ 

ʧʨʝʥʘʛˀʝʥʦʩʪʠ ʰʪʠʪʠ Ăʥʝʛʘʪʠʚʥʘ ʩʣʦʙʦʜʘ ʫʛʦʚʘʨʘˁʘñ, ʪʿ. ʩʣʦʙʦʜʘ ʣʠʮʘ ʜʘ ʥʝ ʟʘʢˀʫʯʠ 

ʫʛʦʚʦʨ.381 ɼʦʜʘʪʥʘ ʬʦʨʤʘʣʥʦʩʪ ʢʦʿʫ ʩʪʨʘʥʢʝ ʪʨʝʙʘ ʜʘ ʠʩʧʫʥʝ ʜʘ ʙʠ ʩʝ ʫʛʦʚʦʨ ʟʘʢˀʫʯʠʦ 

ʜʘʿʝ ʠʤ ʿʦʰ ʿʝʜʥʫ ʧʨʠʣʠʢʫ ʜʘ ʨʘʟʤʦʪʨʝ ʟʥʘʯʘʿ ʠ ʧʦʩʣʝʜʠʮʝ ʪʦʛ ʫʛʦʚʦʨa, ʪʝ ʪʨʝʟʚʝʥʦ 

ʦʜʣʫʯʝ ʦ ˁʝʛʦʚʦʤ ʟʘʢˀʫʯʠʚʘˁʫ. ɿʙʦʛ ʪʦʛʘ ʩʝ ʢʘʞʝ ʠ ʜʘ Ăʬʦʨʤʘ ʰʪʠʪʠ ʧʨʠʚʘʪʥʫ 

ʘʫʪʦʥʦʤʠʿʫ ʦʜ ˁʝ ʩʘʤʝñ.382 ʋ ʄʦʪʠʚʠʤʘ ʟʘ ʥɻɿ ʮʠˀʝʚʠ ʬʦʨʤʝ ʩʫ ʧʨʠʢʘʟʘʥʠ ʥʘ ʩʣʝʜʝ˂ʠ 

ʥʘʯʠʥ:ñʇʦʪʨʝʙʘ ʜʘ ʩʝ ʧʦʰʪʫʿʝ ʬʦʨʤʘ ʩʪʚʘʨʘ ʢʦʜ ʫʯʝʩʥʠʢʘ ʧʦʩʣʦʚʥʦ ʨʘʩʧʦʣʦʞʝˁʝ, ʙʫʜʠ 

ʧʨʘʚʥʫ ʩʚʝʩʪ, ʧʦʜʩʪʠʯʝ ʦʧʨʝʟʥʦ ʨʘʟʤʘʪʨʘˁʝ ʠ ʦʙʝʟʙʝʹʫʿʝ ʦʟʙʠˀʥʦʩʪ ʜʦʥʝʪʝ ʦʜʣʫʢʝñ.383 

ɼʘʢʣʝ, ʦʜʣʘʛʘˁʝ ʟʘʢˀʫʯʝˁʘ ʫʛʦʚʦʨʘ ʨʘʜʠ ʠʩʧʫˁʝˁʘ ʫʩʣʦʚʘ ʬʦʨʤʝ ʜʘʿʝ ʩʪʨʘʥʘʤʘ 

ʜʦʜʘʪʥʦ ʚʨʝʤʝ ʜʘ ʨʘʟʤʠʩʣʝ ʦ ʫʛʦʚʦʨʫ ʦ ʯʠʿʝʤ ʟʘʢˀʫʯʝˁʫ ʩʫ ʩʝ ʫʩʤʝʥʦ ʩʧʦʨʘʟʫʤʝʣʝ. ʆʩʠʤ 

ʪʦʛʘ, ʧʨʝʜʘʿʦʤ ʩʪʚʘʨʠ ʢʦʜ ʨʝʘʣʥʝ ʬʦʨʤʝ ʠʣʠ ʬʦʨʤʫʣʠʩʘˁʝʤ ʠʟʿʘʚʘ ʚʦˀʝ ʫ ʠʩʧʨʘʚʠ 

ʫʛʦʚʦʨʥʠʮʠ ʧʦʩʪʘʿʫ ʩʚʝʩʥʠʿʠ ʦʙʘʚʝʟʘ ʢʦʿʝ ʜʘʚʘˁʝʤ ʦʚʠʭ ʠʟʿʘʚʘ ʧʨʝʫʟʠʤʘʿʫ. ʂʦʜ ʥʝʢʠʭ 

ʫʛʦʚʦʨʘ ʫʧʦʟʦʨʘʚʘʿʫ˂ʘ ʬʫʥʢʮʠʿʘ ʬʦʨʤʝ ʤʦʞʝ ʙʠʪʠ ʫʩʤʝʨʝʥʘ ʩʘʤʦ ʧʨʝʤʘ ʿʝʜʥʦʿ ʫʛʦʚʦʨʥʦʿ 

ʩʪʨʘʥʠ. ʊʦ ʩʫ ʫʛʦʚʦʨʠ ʠʟ ʢʦʿʠʭ ʧʨʦʠʟʣʘʟʠ ʟʥʘʯʘʿʘʥ ʨʠʟʠʢ ʠʣʠ ʦʙʘʚʝʟʘ ʩʘʤʦ ʟʘ ʿʝʜʥʫ 

ʫʛʦʚʦʨʥʫ ʩʪʨʘʥʫ. ʊʘʢʚʠ ʩʫ ʥʧʨ. ʫʛʦʚʦʨ ʦ ʧʦʢʣʦʥʫ ʠ ʫʛʦʚʦʨ ʦ ʿʝʤʩʪʚʫ. ʋ ʦʚʠʤ ʩʣʫʯʘʿʝʚʠʤʘ 

 
379 Ibid. 
380R. v. Jhering, 498. ʆ ʬʫʥʢʮʠʿʠ ʬʦʨʤʝ ʜʘ ʧʨʦʙʫʜʠ ʧʨʘʚʥʫ ʩʚʝʩʪ, ʧʦʜʩʪʘʢʥʝ ʥʘ ʨʘʟʫʤʥʦ ʨʘʟʤʘʪʨʘˁʝ ʠ 

Ăʫʥʘʧʨʝʜʠ ʦʟʙʠˀʥʦʩʪ ʚʦˀʥʦʛ ʦʜʣʫʯʠʚʘˁʘ ʫ ʩʢʣʘʜʫ ʩʘ ʜʨʫʰʪʚʝʥʠʤ ʟʥʘʯʘʿʝʤ ʦʜʣʫʢʝñ ʛʦʚʦʨʠʦ ʿʝ ʠ ʃʦʨʝʥʮ. 

ɺʠʜ. Werner Lorenz, ĂDas Problem der Aufrechterhaltung formnichtiger Schuldverträgeñ, Archiv für die 

civilistische Praxis (AcP), 5/1958, 393. 
381 R. Arneth, 403-404. 
382 L. Häsemeyer, 172; P. Mankowski, 665. 
383 Motiven zum BGB I, Mugdan I, 451. ʅʘʚʝʜʝʥʦ ʧʨʝʤʘ D. Einsele Münch.Kommentar zum BGB, §125, Rn. 8. 
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ʫʩʣʦʚ ʬʦʨʤʝ ʦʜʥʦʩʠ ʩʝ ʧʨʚʝʥʩʪʚʝʥʦ ʥʘ ʠʟʿʘʚʫ ʚʦˀʝ ʩʪʨʘʥʝ ʢʦʿʘ ʩʝ ʦʙʘʚʝʟʫʿʝ, ʪʿ. ʫ ʦʚʠʤ 

ʩʣʫʯʘʿʝʚʠʤʘ ʧʦʢʣʦʥʦʜʘʚʮʘ384 ʠ ʿʝʤʮʘ385.  

ʀʧʘʢ, ʄʘʥʢʦʚʩʢʠ ʠʩʪʠʯʝ ʜʘ ʥʝ ʪʨʝʙʘ ʧʨʝʮʝˁʠʚʘʪʠ ʫʧʦʟʦʨʘʚʘʿʫ˂ʫ ʬʫʥʢʮʠʿʫ ʤʥʦʛʠʭ 

ʬʦʨʤʠ, ʧʦʩʝʙʥʦ ʧʠʩʘʥʝ ʬʦʨʤʝ ʢʦʿʘ ʩʝ ʠʟʫʟʝʪʥʦ ʯʝʩʪʦ ʢʦʨʠʩʪʠ, ʯʘʢ ʠ ʫ ʩʣʫʯʘʿʝʚʠʤʘ ʢʘʜʘ 

ʥʠʿʝ ʦʙʘʚʝʟʥʘ. ʐʪʦ ʩʝ ʯʝʰ˂ʝ ʢʦʨʠʩʪʠ, ʦʜʥʦʩʥʦ ʰʪʦ ʿʝ ʫʦʙʠʯʘʿʝʥʠʿʘ, ʦʥʘ ʙʫʜʠ ʤʘˁʝ 

ʧʘʞˁʝ ʢʦʜ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ, ʰʪʦ ʧʦʩʣʝʜʠʯʥʦ ʥʝʛʘʪʠʚʥʦ ʫʪʠʯʝ ʥʘ ʮʠˀ ʫʧʦʟʦʨʝˁʘ 

ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʥʘ ʧʨʘʚʥʝ ʧʦʩʣʝʜʠʮʝ ʫʛʦʚʦʨʘ.386 ʆʥ ʜʦʜʘʿʝ ʜʘ ʩʝ ʤʦʞʝ ʜʦʛʦʜʠʪʠ ʜʘ 

ʬʦʨʤʘ ʧʦʚʝ˂ʘ ʦʧʘʩʥʦʩʪ ʦʰʪʝ˂ʝˁʘ ʿʝʜʥʝ ʩʪʨʘʥʝ ʫ ʩʠʪʫʘʮʠʿʠ ʢʘʜʘ ʥʝ ʧʨʦʯʠʪʘ ʪʝʢʩʪ 

ʫʛʦʚʦʨʘ ʢʦʿʠ ʿʝ ʬʦʨʤʫʣʠʩʘʣʘ ʜʨʫʛʘ ʩʪʨʘʥʘ. ʅʘ ʧʨʠʤʝʨ, ʨʝʪʢʦ ʩʝ ʜʝʰʘʚʘ ʜʘ ʿʝʤʘʮ ʪʝʤʝˀʥʦ 

ʧʨʦʯʠʪʘ ʫʛʦʚʦʨ ʦ ʿʝʤʩʪʚʫ ʢʦʿʠ ʩʘʩʪʘʚʠ ʙʘʥʢʘ.387  

ʉʫʧʨʦʪʥʦ ʪʦʤʝ, ɸʨʥʝʪ ʠʩʪʠʯʝ ʜʘ ʩʝ ʟʥʘʯʘʿ ʦʚʝ ʬʫʥʢʮʠʿʝ ʥʝ ʪʨʝʙʘ ʧʦʪʮʝʥʠʪʠ, ʪʝ ʫ 

ʪʦʤ ʩʤʠʩʣʫ ʥʘʚʦʜʠ ʧʨʠʤʝʨ ʢʨʠʟʝ ʥʘ ʪʨʞʠʰʪʫ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ʫ ʉɸɼ ʠ ʧʦʩʪʘʚˀʘ ʧʠʪʘˁʝ 

ʜʘ ʣʠ ʙʠ ʩʝ ʦʥʘ ʤʦʛʣʘ ʩʧʨʝʯʠʪʠ ʠʣʠ ʫʙʣʘʞʠʪʠ ʝʬʠʢʘʩʥʠʤ ʟʘʭʪʝʚʠʤʘ ʬʦʨʤʝ ʟʘ ʫʛʦʚʦʨʝ ʦ 

ʢʫʧʦʚʠʥʠ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ʠʣʠ ʭʠʧʦʪʝʮʠ.388  

 
384 ʉʭʚʘʪʘˁʝ ʜʘ ʿʝ ʟʘ ʧʫʥʦʚʘʞʥʦʩʪ ʫʛʦʚʦʨʘ ʦ ʧʦʢʣʦʥʫ ʜʦʚʦˀʥʦ ʜʘ ʧʦʢʣʦʥʦʜʘʚʘʮ ʜʘ ʩʚʦʿʫ ʠʟʿʘʚʫ ʫ ʟʘʭʪʝʚʘʥʦʿ 

ʬʦʨʤʠ ʚʣʘʜʘʿʫ˂ʝ ʿʝ ʢʘʢʦ ʫ ʥʘʰʦʿ, ʪʘʢʦ ʠ ʫ ʥʝʤʘʯʢʦʿ ʠ ʘʫʩʪʨʠʿʩʢʦʿ ʪʝʦʨʠʿʠ. ʄʝʹʫ ʜʦʤʘ˂ʠʤ ʘʫʪʦʨʠʤʘ ʚʠʜ. 

ʄʠʭʘʿʣʦ ɺʫʢʦʚʠ˂, ʆʙʚʝʟʥʦ ʧʨʘʚʦ, ʢˁʠʛʘ II, ɿʘʛʨʝʙ 1964, 253 ʠ 254, ʄʘʨʢʦ ɫʫʨʹʝʚʠ˂, ʋʛʦʚʦʨ ʦ ʧʦʢʣʦʥʫ, 

ɹʝʦʛʨʘʜ 2012, 150. ɺʠʰʝ ʦ ʪʦʤʝ ʚʠʜ. ʫ ʅʠʢʦʣʠʥʘ ʄʠʰʯʝʚʠ˂, Ăʌʦʨʤʘ ʦʙʝ˂ʘˁʘ ʧʦʢʣʦʥʘ ʧʦʢʨʝʪʥʝ ʩʪʚʘʨʠñ, 

ɿʙʦʨʥʠʢ ʨʘʜʦʚʘ ʇʌʅʉ, 3/2019, 1134-1135. ʋʢʦʣʠʢʦ ʿʝ ʧʘʢ ʧʨʝʜʤʝʪ ʧʦʢʣʦʥʘ ʥʝʧʦʢʨʝʪʥʦʩʪ, ʧʦʪʨʝʙʥʦ ʿʝ ʜʘ 

ʫʛʦʚʦʨ ʫ ʮʝʣʦʩʪʠ ʙʫʜʝ ʩʘʯʠˁʝʥ ʫ ʬʦʨʤʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʧʦʪʚʨʹʝʥʝ (ʩʦʣʝʤʥʠʟʦʚʘʥʝ) ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ, 

ʫ ʩʢʣʘʜʫ ʩʘ ʯʣ. 4 ɿʘʢʦʥʘ ʦ ʧʨʦʤʝʪʫ ʥʝʧʦʢʨʝʪʥʦʩʪʠ (ʉʣ. ɻʣʘʩʥʠʢ ʈʉ, ʙʨ. 93/2014, 121/2014 ʠ 6/2015) ʦʜ 1. 

ʩʝʧʪʝʤʙʨʘ 2014. ʛʦʜʠʥʝ.  
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387 Ibid. ʋ ʚʝʟʠ ʩ ʪʠʤ, ʄʘʥʢʦʚʩʢʠ ʥʘʚʦʜʠ ʜʘ ʮʠˀʫ ʟʘʰʪʠʪʝ ʦʜ ʧʨʝʥʘʛˀʝʥʦʛ ʦʙʘʚʝʟʠʚʘˁʘ ʫ ʦʜʨʝʹʝʥʠʤ 

ʩʣʫʯʘʿʝʚʠʤʘ ʙʦˀʝ ʩʣʫʞʝ ʜʨʫʛʘ ʩʨʝʜʩʪʚʘ ʦʜ ʬʦʨʤʝ ʫʛʦʚʦʨʘ. ʂʘʦ ʧʨʠʤʝʨ ʟʘ ʪʦ ʥʘʚʦʜʠ ʧʨʘʚʦ ʧʦʪʨʦʰʘʯʘ ʜʘ 

ʦʜʫʩʪʘʥʝ ʦʜ ʫʛʦʚʦʨʘ ʠʟ Ä355 ʥɻɿ. 
388 R. Arnet, 404. 

https://www.beck-shop.de/prof-dr-heinz-peter-mansel/creator/8900
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2.13. ʌʫʥʢʮʠʿʘ ʧʦʫʯʘʚʘˁʘ 

ʆʜ ʩʚʠʭ ʬʫʥʢʮʠʿʘ, ʩʘ ʩʪʘʥʦʚʠʰʪʘ ʪʝʤʝ ʨʘʜʘ, ʥʘʿʚʘʞʥʠʿʘ ʿʝ ʬʫʥʢʮʠʿʘ ʧʦʫʯʘʚʘˁʘ 

(Belehrungsfunktion). Oʥʘ ʩʝ ʤʦʞʝ ʦʩʪʚʘʨʠʪʠ ʩʘʤʦ ʧʦʩʨʝʜʩʪʚʦʤ ʜʚʝʿʫ ʚʨʩʪʘ ʬʦʨʤʝ 

ʫʛʦʚʦʨʘ ʫ ʥʘʰʝʤ ʧʨʘʚʫ ï ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʤ ʟʘʧʠʩʦʤ ʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʧʦʪʚʨʹʝʥʦʤ 

(ʩʦʣʝʤʥʠʟʦʚʘʥʦʤ) ʧʨʠʚʘʪʥʦʤ ʠʩʧʨʘʚʦʤ. ʆʥʝ ʩʫ ʨʝʟʝʨʚʠʩʘʥʝ ʟʘ ʧʨʘʚʥʝ ʧʦʩʣʦʚʝ ʩʘ 

ʧʦʩʝʙʥʦ ʪʝʰʢʠʤ ʧʦʩʣʝʜʠʮʘʤʘ ʠʣʠ ʚʠʩʦʢʠʤ ʨʠʟʠʢʦʤ ʧʦ ʠʥʪʝʨʝʩ ʿʝʜʥʝ ʠʣʠ ʦʙʝʿʫ ʩʪʨʘʥʘ 

ʠ, ʧʦ ʧʨʘʚʠʣʫ, ʢʘʢʦ ʙʠ ʩʝ ʧʦʫʯʘʚʘˁʝʤ ʦʜ ʩʪʨʘʥʝ ʢʚʘʣʠʬʠʢʦʚʘʥʦʛ, ʥʝʟʘʚʠʩʥʦʛ ʠ 

ʥʝʫʪʨʘʣʥʦʛ ʩʪʨʫʯˁʘʢʘ ʦʚʠʤ ʣʠʮʠʤʘ ʧʨʫʞʠʣʘ ʜʦʜʘʪʥʘ ʟʘʰʪʠʪʘ. ʅʘʠʤʝ, ʬʦʨʤʘ ʫʛʦʚʦʨʘ 

ʢʦʿʘ ʧʦʜʨʘʟʫʤʝʚʘ ʜʫʞʥʦʩʪ ʥʦʪʘʨʘ ʜʘ ʩʪʨʘʥʢʘʤʘ ʧʨʫʞʠ ʧʦʪʨʝʙʥʘ ʦʙʘʚʝʰʪʝˁʘ ʠ ʫʧʫʪʩʪʚʘ 

ʦ ʧʦʩʣʝʜʠʮʘʤʘ ʫʛʦʚʦʨʘ ʢʦʿʠ ʟʘʢˀʫʯʫʿʫ ʦʙʝʟʙʝʹʫʿʝ ʜʦʜʘʪʥʠ ʩʪʝʧʝʥ ʟʘʰʪʠʪʝ ʫ ʦʜʥʦʩʫ ʥʘ 

ʬʫʥʢʮʠʿʫ ʫʧʦʟʦʨʝˁʘ. ʀʘʢʦ ʩʝ ʮʠˀ ʫʧʦʟʦʨʝˁʘ ʤʦʞʝ, ʫ ʦʜʨʝʹʝʥʦʿ ʤʝʨʠ, ʧʦʩʪʠ˂ʠ ʩʚʠʤ 

ʚʨʩʪʘʤʘ ʬʦʨʤʝ ʦʥ ʩʝ ʪʝʢ ʧʦʫʯʘʚʘˁʝʤ ʩʪʨʘʥʘʢʘ ʦʜ ʩʪʨʘʥʝ ʥʦʪʘʨʘ ʦʩʪʚʘʨʫʿʝ ʫ ʧʫʥʦʤ ʦʙʠʤʫ. 

ʅʘʠʤʝ, ʫʧʦʟʦʨʘʚʘʿʫ˂ʘ ʬʫʥʢʮʠʿʘ, ʪʿ. ʬʫʥʢʮʠʿʘ ʟʘʰʪʠʪʝ ʦʜ ʧʨʝʥʘʛˀʝʥʦʛ ʦʙʘʚʝʟʠʚʘˁʘ 

ʧʦʜʨʘʟʫʤʝʚʘ ʧʨʫʞʘˁʝ ʤʦʛʫ˂ʥʦʩʪʠ ʩʪʨʘʥʢʘʤʘ ʜʘ ʢʨʦʟ ʠʩʧʫˁʘʚʘˁʝ ʟʘʭʪʝʚʘʥʠʭ 

ʬʦʨʤʘʣʥʦʩʪʠ ʿʦʰ ʿʝʜʥʦʤ ʨʘʟʤʦʪʨʝ ʫʛʦʚʦʨ ʢʦʿʠ ʟʘʢˀʫʯʫʿʫ ʠ ʪʨʝʟʚʝʥʦ ʜʦʥʝʩʫ ʦʜʣʫʢʫ ʦ 

ʩʪʫʧʘˁʫ ʫ ʫʛʦʚʦʨʥʠ ʦʜʥʦʩ. ɼʘ ʙʠ ʩʝ ʦʚʘʿ ʮʠˀ ʫ ʧʦʪʧʫʥʦʩʪʠ ʦʩʪʚʘʨʠʦ ʧʦʪʨʝʙʥʦ ʿʝ ʜʘ ʩʫ 

ʦʥʝ ʫʧʦʟʥʘʪʝ ʩʘ ʨʝʣʝʚʘʥʪʥʠʤ ʯʠˁʝʥʠʮʘʤʘ ʠ ʜʘ ʨʘʟʫʤʝʿʫ ʟʥʘʯʘʿ ʠ ʧʦʩʣʝʜʠʮʝ ʠʟʿʘʚʘ ʚʦˀʝ 

ʢʦʿʝ ʜʘʿʫ. ʂʦʜ ʫʛʦʚʦʨʘ ʢʦʿʠ ʩʫ, ʧʨʝʤʘ ʦʮʝʥʠ ʟʘʢʦʥʦʜʘʚʮʘ, ʥʘʨʦʯʠʪʦ ʢʦʤʧʣʝʢʩʥʠ, ʨʠʟʠʯʥʠ 

ʠʣʠ ʧʦʩʝʙʥʦ ʪʝʰʢʠʭ ʧʦʩʣʝʜʠʮʘ ʪʦ ʩʝ ʦʙʝʟʙʝʹʫʿʝ ʧʦʫʯʘʚʘˁʝʤ. ʇʨʠʣʠʢʦʤ ʟʘʢˀʫʯʝˁʘ 

ʪʘʢʚʠʭ ʫʛʦʚʦʨʘ ʧʦʩʪʦʿʠ ʟʥʘʯʘʿʥʘ ʚʝʨʦʚʘʪʥʦ˂ʘ ʜʘ ʧʨʘʚʥʦ ʥʝʫʢʝ ʩʪʨʘʥʢʝ ʟʘʢˀʫʯʝ ʫʛʦʚʦʨ 

ʯʠʿʝ ʜʝʿʩʪʚʦ ʟʘʧʨʘʚʦ ʥʝ ʞʝʣʝ, ʠʣʠ ʜʘ ʩʘʩʪʘʚˀʘʿʫ˂ʠ ʠʩʧʨʘʚʫ ʩʘʤʦʩʪʘʣʥʦ ʩʚʦʿʫ ʚʦˀʫ ʠʟʨʘʟʝ 

ʥʝʿʘʩʥʦ, ʥʝʧʨʝʮʠʟʥʦ ʠʣʠ ʢʦʨʠʰ˂ʝˁʝʤ ʥʝʦʜʛʦʚʘʨʘʿʫ˂ʠʭ ʪʝʨʤʠʥʘ ʩʪʚʘʨʘʿʫ˂ʠ ʪʠʤʝ 

ʧʦʜʣʦʛʫ ʟʘ ʧʦʪʝʥʮʠʿʘʣʥʝ ʙʫʜʫ˂ʝ ʩʧʦʨʦʚʝ. ʋ ʪʦʤ ʩʤʠʩʣʫ ɸʨʥʝʪ ʥʘʚʦʜʠ ʜʘ ʩʝ ʬʫʥʢʮʠʿʦʤ 

ʫʧʦʟʦʨʝˁʘ ʰʪʠʪʠ ʩʣʦʙʦʜʘ ʣʠʮʘ ʜʘ ʥʝ ʟʘʢˀʫʯʠ ʫʛʦʚʦʨ (ʥʝʛʘʪʠʚʥʘ ʩʣʦʙʦʜʘ ʫʛʦʚʘʨʘˁʘ), ʘ 

ʬʫʥʢʮʠʿʦʤ ʧʦʫʯʘʚʘˁʘ ʩʣʦʙʦʜʘ ʜʘ ʩʘʤ ʫʨʝʹʫʿʝ ʩʚʦʿʝ ʦʜʥʦʩʝ (ʧʦʟʠʪʠʚʥʘ ʩʣʦʙʦʜʘ 

ʫʛʦʚʘʨʘˁʘ).389 

2.13.1. ʋʪʚʨʹʠʚʘˁʝ ʥʘʤʝʨʝ ʩʪʨʘʥʘʢʘ 

ʈʘʟʚʦʿʝʤ ʩʭʚʘʪʘˁʘ ʧʨʝʤʘ ʢʦʿʝʤ ʩʝ ʜʫʞʥʦʩʪʠ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʥʝ ʩʚʦʜʝ ʩʤʦ ʥʘ 

ʦʙʘʚˀʘˁʝ ʬʦʨʤʘʣʥʠʭ ʟʘʜʘʪʘʢʘ, ʚʝ˂ ʜʘ ʿʝ ʦʥ ʠ ʥʦʩʠʣʘʮ ʧʨʝʚʝʥʪʠʚʥʝ ʧʨʘʚʥʝ ʟʘʰʪʠʪʝ 

ʧʦʩʪʘʚˀʝʥʠ ʩʫ ʚʝ˂ʠ ʟʘʭʪʝʚʠ ʧʨʝʤʘ ʜʝʣʘʪʥʦʩʪʠ ʢʦʿʫ ʚʨʰʠ.390 ɳʝʛʦʚʘ ʫʣʦʛʘ ʧʨʠʣʠʢʦʤ 

ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʥʝ ʩʘʩʪʦʿʠ ʩʝ ʫ ʧʨʦʩʪʦʤ ʟʘʧʠʩʠʚʘˁʫ ʠʟʿʘʚʘ 

 
389 R. Arnet, 403-406. 
390 P. Jansen, Ä17, Rn. 1 ʩʘ ʜʘˀʠʤ ʫʧʫ˂ʠʚʘˁʝʤ. 
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ʩʪʨʘʥʘʢʘ. ʆʥ ʤʦʨʘ ʜʘ ʠʩʪʨʘʞʠ ˁʠʭʦʚʫ ʧʨʘʚʫ ʚʦˀʫ ʠ ʜʘ ʿʝ ʬʦʨʤʫʣʠʰʝ ʪʘʢʦ ʜʘ ʦʥʘ ʫ 

ʠʩʧʨʘʚʠ ʙʫʜʝ ʿʘʩʥʦ ʠ ʥʝʜʚʦʩʤʠʩʣʝʥʦ ʠʟʨʘʞʝʥʘ.391 ʀʩʪʨʘʞʠʚʘˁʝ ʧʨʘʚʝ ʥʘʤʝʨʝ ʫʛʦʚʦʨʥʠʭ 

ʩʪʨʘʥʘ ʠ ʫʪʚʨʹʠʚʘˁʝ ʯʠˁʝʥʠʯʥʦʛ ʩʪʘˁʘ ʧʦʪʨʝʙʥʦ ʿʝ ʥʝ ʩʘʤʦ ʨʘʜʠ ʠʩʧʨʘʚʥʦʛ 

ʬʦʨʤʫʣʠʩʘˁʘ ʠʟʿʘʚʘ ʚʦˀʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ, ʚʝ˂ ʠ ʨʘʜʠ ʘʜʝʢʚʘʪʥʦʛ ʠʩʧʫˁʝˁʘ ʜʫʞʥʦʩʪʠ 

ʧʦʫʯʘʚʘˁʘ. ʆʚʦ ʧʨʦʠʟʣʘʟʠ ʠ ʠʟ ʥʘʯʠʥʘ ʥʘ ʢʦʿʠ ʿʝ ʜʫʞʥʦʩʪ ʧʦʫʯʘʚʘˁʘ ʨʝʛʫʣʠʩʘʥʘ ʫ 

ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ, ʫ Ä17 ʥɿʇʦʪʀʩʧ ʢʦʿʠ ʩʝ ʩʤʘʪʨʘ Ăʮʝʥʪʨʘʣʥʦʤ ʥʦʨʤʦʤ ʟʘ ʪʦʢ ʧʦʩʪʫʧʢʘ 

ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʠ ʩʘʜʨʞʠʥʫ ʠʩʧʨʘʚʝñ392. ʇʨʝʤʘ Ä17, ʩʪ. 1 

ʥɿʇʦʪʀʩʧ, Ăʥʦʪʘʨ ʪʨʝʙʘ ʜʘ ʠʩʪʨʘʞʠ ʚʦˀʫ ʩʪʨʘʥʘʢʘ, ʨʘʟʿʘʩʥʠ ʯʠˁʝʥʠʯʥʦ ʩʪʘˁʝ, ʧʦʫʯʠ 

ʩʪʨʘʥʢʝ ʦ ʧʨʘʚʥʦʤ ʜʦʤʘʰʘʿʫ ʧʦʩʣʘ ʠ ʜʘ ˁʠʭʦʚʝ ʠʟʿʘʚʝ ʿʘʩʥʦ ʠ ʥʝʜʚʦʩʤʠʩʣʝʥʦ ʫʥʝʩʝ ʫ 

ʟʘʧʠʩ. ʇʨʠ ʪʦʤʝ, ʦʥ ʪʨʝʙʘ ʜʘ ʧʘʟʠ ʜʘ ʩʝ ʠʟʙʝʛʥʫ ʟʘʙʣʫʜʝ ʠ ʩʫʤˁʝ ʠ ʜʘ ʥʝʠʩʢʫʩʥʝ ʠ 

ʥʝʚʝʰʪʝ ʩʪʨʘʥʢʝ ʥʝ ʙʫʜʫ ʦʰʪʝ˂ʝʥʝñ. ʀʘʢʦ ʜʫʞʥʦʩʪʠ ʧʦʫʯʘʚʘˁʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʫ 

ʘʫʩʪʨʠʿʩʢʦʤ ʧʨʘʚʫ ʥʠʿʝ ʧʦʩʚʝ˂ʝʥʘ ʧʦʩʝʙʥʘ ʦʜʨʝʜʙʘ ʢʘʦ ʫ ʥʝʤʘʯʢʦʤ, ʦʥʘ ʿʘʩʥʦ ʧʨʦʠʟʣʘʟʠ 

ʠʟ Ä52 ʘɿʅʦʪ ʫ ʢʦʿʦʿ ʩʝ, ʠʟʤʝʹʫ ʦʩʪʘʣʦʛ, ʥʘʚʦʜʠ ʠ ʜʘ ʿʝ ʥʦʪʘʨ ʜʫʞʘʥ ʜʘ ʩʪʨʘʥʢʝ ʧʦʫʯʠ ʦ 

ʩʤʠʩʣʫ ʠ ʧʦʩʣʝʜʠʮʘʤʘ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʠ ʜʘ ʩʝ ʫʚʝʨʠ ʫ ʦʟʙʠˀʥʫ ʠ ʧʨʘʚʫ ʚʦˀʫ ʩʪʨʘʥʘʢʘ. 

ʊʘʢʦʹʝ, ʟʘʢʦʥʠ ʰʚʘʿʮʘʨʩʢʠʭ ʢʘʥʪʦʥʘ ʢʦʿʠʤʘ ʩʝ ʫʨʝʹʫʿʝ ʧʦʩʪʫʧʘʢ ʩʘʩʪʘʚˀʘˁʘ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʧʦ ʧʨʘʚʠʣʫ ʩʘʜʨʞʝ ʦʜʨʝʜʙʝ ʢʦʿʠʤʘ ʩʝ ʠʟʨʠʯʠʪʦ ʨʝʛʫʣʠʰʝ 

ʦʙʘʚʝʟʘ ʧʦʫʯʘʚʘˁʘ, ʘ ʩ ʪʠʤ ʫ ʚʝʟʠ ʠ ʜʫʞʥʦʩʪ ʥʦʪʘʨʘ ʜʘ ʠʩʧʠʪʘ ʥʘʤʝʨʝ ʩʪʨʘʥʘʢʘ. ʊʘʢʦ 

ʥʧʨ. ʫ ʟʘʢʦʥʫ ʢʘʥʪʦʥʘ ɿʦʣʦʪʫʨʥ ʩʘʜʨʞʘʥʘ ʿʝ ʦʜʨʝʜʙʘ ʧʦʜ ʥʘʩʣʦʚʦʤ Ăʫʪʚʨʹʠʚʘˁʝ ʚʦˀʝñ 

ʢʦʿʘ ʛʣʘʩʠ: Ăʇʨʠʣʠʢʦʤ ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʦ ʠʟʿʘʚʘʤʘ ʫʩʤʝʨʝʥʠʤ ʥʘ 

ʟʘʢˀʫʯʝˁʝ ʧʨʘʚʥʦʛ ʧʦʩʣʘ, ʙʝʣʝʞʥʠʢ ʤʦʨʘ ʧʘʞˀʠʚʦ ʜʘ ʫʪʚʨʜʠ ʚʦˀʫ ʩʪʨʘʥʘʢʘ, ʜʘ je 

ʧʠʩʤʝʥʦ ʬʦʨʤʫʣʠʰʝ, ʜʘ ʫ ʧʦʪʧʫʥʦʩʪʠ ʫʧʦʟʥʘ ʩʪʨʘʥʢʝ ʩʘ ʠʩʧʨʘʚʦʤ ʠ ʜʘ ʩʝ ʧʨʝ 

ʧʦʪʧʠʩʠʚʘˁʘ, ʫʢʦʣʠʢʦ ʿʝ ʧʦʪʨʝʙʥʦ, ʠʩʧʠʪʠʚʘˁʝʤ ʩʪʨʘʥʘʢʘ ʠ ʨʘʟʿʘʰˁʘʚʘˁʝʤ ʩʘʜʨʞʠʥʝ 

ʫʚʝʨʠ ʜʘ ʿʝ ʬʦʨʤʫʣʘʮʠʿʘ ʩʭʚʘ˂ʝʥʘ ʠ ʦʜʦʙʨʝʥʘ ʠ ʜʘ ʢʦʜ ʫʛʦʚʦʨʘ ʧʦʩʪʦʿʠ ʩʘʛʣʘʩʥʦʩʪ ʦʢʦ 

ʩʚʠʭ ʙʠʪʥʠʭ ʪʘʯʘʢʘñ.393  

ɱʘʚʥʠ ʙʝʣʝʞʥʠʢ ʥʝ ʩʤʝ ʫʚʝʢ ʜʘ ʩʝ ʟʘʜʦʚʦˀʠ ʧʨʦʩʪʠʤ ʠʟʿʘʚʘʤʘ ʩʪʨʘʥʘʢʘ, ʚʝ˂ ʤʦʨʘ 

ʜʘ ʠʩʪʨʘʞʠ ˁʠʭʦʚʫ ʩʪʚʘʨʥʫ, ʘ ʥʝ ʭʠʧʦʪʝʪʠʯʢʫ ʚʦˀʫ.394 ʄʦʞʝ ʩʝ ʜʦʛʦʜʠʪʠ ʜʘ ʩʪʨʘʥʢʝ ʫ 

ʠʟʿʘʚʘʤʘ ʢʦʨʠʩʪʝ ʦʜʨʝʹʝʥʝ ʧʨʘʚʥʠʯʢʝ ʪʝʨʤʠʥʝ ʯʠʿʝ ʧʨʘʚʦ ʟʥʘʯʘˁʝ ʠʤ ʥʠʿʝ ʧʦʟʥʘʪʦ ʠ ʥʝ 

ʦʜʛʦʚʘʨʘ ˁʠʭʦʚʠʤ ʞʝˀʘʤʘ ʫ ʧʦʛʣʝʜʫ ʜʝʿʩʪʚʘ ʫʛʦʚʦʨʘ. ʋʢʦʣʠʢʦ ʧʦʩʫʤˁʘ ʫ ʧʦʩʪʦʿʘˁʝ 

 
391 ʇʦʿʝʜʠʥʠ ʘʫʪʦʨʠ ʫ ʥʝʤʘʯʢʦʿ ʪʝʦʨʠʿʠ ʛʦʚʦʨʝ ʠ ʦ ʜʫʞʥʦʩʪʠ ʬʦʨʤʫʣʠʩʘˁʘ (Formulierungspflicht) ʢʘʦ ʿʝʜʥʦʿ 

ʦʜ ʜʫʞʥʦʩʪʠ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʢʦʿʘ ʧʨʦʠʟʣʘʟʠ ʠʟ Ä17 ʥɿʇʦʪʀʩʧ. ɺʠʜ. Christoph Reithmann ʫ Richard 

Daimer, Christoph Reithmann, Die Prüfungs- und Belehrungspflicht des Notars, Limburg 1974, 59, Rn. 122; P. 

Jansen, §17, Rn. 15; C. Armbrüster, §17, Rn. 39-42. 
392 W. Litzenburger ʫ , BeckOK BGB, BeurkG §17. 
393 § 17 ʋʨʝʜʙʝ ʦ ʥʦʪʘʨʠʿʘʪʫ ʰʚʘʿʮʘʨʩʢʦʛ ʂʘʥʪʦʥʘ ɿʦʣʦʪʫʨʥ (Notariatsverordnung) ʦʜ 21. ʘʚʛʫʩʪʘ 1959 (BGS 

Nr. 129.11) ʩʘ ʠʟʤʝʥʘʤʘ. 
394 C. Reithmann, Die Prüfungs- und Belehrungspflicht des Notars, 61-62, Rn. 128 ʠ 131. 
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ʨʘʟʣʠʢʝ ʠʟʤʝʹʫ ˁʠʭʦʚʝ ʩʪʚʘʨʥʝ ʚʦˀʝ ʠ ʩʘʜʨʞʠʥʝ ʠʟʿʘʚʘ ʚʦˀʝ, ʥʦʪʘʨ ʪʨʝʙʘ ʧʦʩʪʘʚˀʘˁʝʤ 

ʦʜʛʦʚʘʨʘʿʫ˂ʠʭ ʧʠʪʘˁʘ ʠ ʪʨʘʞʝˁʝʤ ʧʦʿʘʰˁʝˁʘ ʦʜ ʩʪʨʘʥʘʢʘ ʜʘ ʫʪʚʨʜʠ ˁʠʭʦʚʝ ʧʨʘʚʝ 

ʥʘʤʝʨʝ.395 ɼʫʞʥʦʩʪ ʫʪʚʨʹʠʚʘˁʘ ʥʘʤʝʨʝ ʩʪʨʘʥʘʢʘ ʦʜʥʦʩʠ ʩʝ ʥʘ ʧʨʘʚʥʠ ʧʦʩʘʦ ʫ ʮʝʣʦʩʪʠ.396 

ʆʥʘ ʩʝ ʦʜʥʦʩʠ ʠ ʥʘ ʩʧʦʨʝʜʥʝ ʦʜʨʝʜʙʝ, ʪʝ ʥʦʪʘʨ ʪʨʝʙʘ ʜʘ ʫʢʘʞʝ ʩʪʨʘʥʢʘʤʘ ʥʘ ʩʧʦʨʝʜʥʝ 

ʦʜʨʝʜʙʝ ʢʦʿʝ ʩʝ ʫʦʙʠʯʘʿʝʥʦ ʫʛʦʚʘʨʘʿʫ ʫ ʚʝʟʠ ʩʘ ʜʘʪʠʤ ʧʨʝʜʤʝʪʦʤ ʫʛʦʚʦʨʘ. ʆʥ ʥʝ ʩʤʝ ʜʘ 

ʧʨʝʪʧʦʩʪʘʚʠ ʜʘ ʩʝ ʦʚʝ ʦʜʨʝʜʙʝ ʦʙʫʭʚʘ˂ʝʥʝ ʚʦˀʦʤ ʩʪʨʘʥʘʢʘ.397 

ɱʘʚʥʠ ʙʝʣʝʞʥʠʢ ʿʝ ʜʫʞʘʥ ʩʘʤ ʜʘ ʠʩʧʠʪʘ ʥʘʤʝʨʫ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ, ʯʘʢ ʠ ʫ ʩʣʫʯʘʿʫ 

ʢʘʜʘ ʿʝ ʧʨʝʜʫʟʠʤʘˁʝ ʧʨʠʧʨʝʤʥʠʭ ʨʘʜˁʠ ʧʦʚʝʨʠʦ ʧʦʤʦ˂ʥʠʢʫ.398 ʀʩʪʦ ʚʘʞʠ ʠ ʫ ʩʣʫʯʘʿʫ 

ʢʘʜʘ ʩʪʨʘʥʢʝ ʜʦʩʪʘʚʝ ʥʘʮʨʪ ʠʩʧʨʘʚʝ.399  

ʀʩʪʨʘʞʠʚʘˁʝ ʥʘʤʝʨʝ ʩʪʨʘʥʘʢʘ ʥʠʿʝ ʚʝʟʘʥʦ ʠʩʢˀʫʯʠʚʦ ʟʘ ʩʣʫʯʘʿ ʢʘʜʘ ʠʟʿʘʚʝ ʚʦˀʘ 

ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʬʦʨʤʫʣʠʰʝ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ, ʪʿ. ʢʘʜʘ ʩʘʯʠˁʘʚʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ. 

ʆʥ ʿʝ ʜʫʞʘʥ ʜʘ ʫʪʚʨʜʠ ʧʨʘʚʝ ʥʘʤʝʨʝ ʩʪʨʘʥʘʢʘ ʠ ʫ ʩʣʫʯʘʿʫ ʩʦʣʝʤʥʠʟʘʮʠʿʝ ʧʨʠʚʘʪʥʝ 

ʠʩʧʨʘʚʝ, ʪʝ ʫʩʪʘʥʦʚʠ ʜʘ ʣʠ ʥʘʯʠʥ ʥʘ ʢʦʿʠ ʩʫ ˁʠʭʦʚʝ ʠʟʿʘʚʝ ʬʦʨʤʫʣʠʩʘʥʝ ʫ ʧʨʠʚʘʪʥʦʿ 

ʠʩʧʨʘʚʠ ʢʦʿʫ ʞʝʣʝ ʜʘ ʩʦʣʝʤʥʠʟʫʿʫ ʦʜʨʘʞʘʚʘ ˁʠʭʦʚʫ ʩʪʚʘʨʥʫ ʚʦˀʫ, ʪʝ ʠʤ ʫʢʘʞʝ ʥʘ 

ʝʚʝʥʪʫʘʣʥʘ ʦʜʩʪʫʧʘˁʘ. 

2.13.2. ʋʪʚʨʹʠʚʘˁʝ ʯʠˁʝʥʠʯʥʦʛ ʩʪʘˁʘ 

ɼʘ ʙʠ ʤʦʛʘʦ ʜʘ ʫʪʚʨʜʠ ʧʨʘʚʝ ʥʘʤʝʨʝ ʩʪʨʘʥʘʢʘ, ʘ ʧʦʪʦʤ ʠ ʜʘ ʠʭ ʧʦʫʯʠ ʦ ʧʨʘʚʥʦʤ 

ʜʦʤʘʰʘʿʫ ʫʛʦʚʦʨʘ ʢʦʿʠ ʟʘʢˀʫʯʫʿʫ, ʥʦʪʘʨ ʤʦʨʘ ʜʘ ʩʝ ʫʧʦʟʥʘ ʩʘ ʨʝʣʝʚʘʥʪʥʠʤ ʯʠˁʝʥʠʮʘʤʘ. 

ʄʝʹʫʪʠʤ ʪʦ ʥʝ ʟʥʘʯʠ ʜʘ ʿʝ ʜʫʞʘʥ ʜʘ ʧʦ ʩʣʫʞʙʝʥʦʿ ʜʫʞʥʦʩʪʠ ʠʟʚʦʜʠ ʜʦʢʘʟʝ ʠ ʠʩʪʨʘʞʫʿʝ 

ʯʠˁʝʥʠʯʥʦ ʩʪʘˁʝ.400 ʆʥ ʩʝ ʧʨʚʝʥʩʪʚʝʥʦ ʚʦʜʠ ʠʟʿʘʚʘʤʘ ʩʪʨʘʥʘʢʘ ʦ ʯʠˁʝʥʠʯʥʦʤ ʩʪʘˁʫ.  

ʀʧʘʢ, ʢʘʜʘ ʩʝ ʨʘʜʠ ʦ ʧʨʘʚʥʦʨʝʣʝʚʘʥʪʥʠʤ ʦʢʦʣʥʦʩʪʠʤʘ ʥʦʪʘʨ ʥʝ ʪʨʝʙʘ ʜʘ ʩʝ ʜʨʞʠ 

ʧʘʩʠʚʥʦ, ʚʝ˂ ʤʦʨʘ ʩʪʨʘʥʢʘʤʘ ʜʘ ʧʦʩʪʘʚʠ ʜʠʨʝʢʪʥʘ ʧʠʪʘˁʘ.401 ʋʢʦʣʠʢʦ ʠʟ ʦʜʨʝʹʝʥʦʛ 

ʨʘʟʣʦʛʘ ʧʦʩʫʤˁʘ ʫ ʪʘʯʥʦʩʪ ʠ ʧʦʪʧʫʥʦʩʪ ʥʘʚʦʜʘ ʩʪʨʘʥʘʢʘ ʦ ʧʨʘʚʥʦʨʝʣʝʚʘʥʪʥʠʤ 

ʯʠˁʝʥʠʮʘʤʘ ʧʦʪʨʝʙʥʦ ʿʝ ʜʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʫʯʠʥʠ ʜʦʜʘʪʥʝ ʥʘʧʦʨʝ ʢʘʢʦ ʙʠ ʩʪʚʦʨʠʦ 

ʦʜʛʦʚʘʨʘʿʫ˂ʫ ʦʩʥʦʚʫ ʟʘ ʩʘʯʠˁʘʚʘˁʝ ʧʫʥʦʚʘʞʥʦʛ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʠʣʠ 

ʧʦʪʚʨʹʠʚʘˁʝ (ʩʦʣʝʤʥʠʟʘʮʠʿʫ) ʠʩʧʨʘʚʝ.402 ɿʙʦʛ ʪʦʛʘ, ʫ ʥʝʢʠʤ ʩʣʫʯʘʿʝʚʠʤʘ, ʿʘʚʥʠ 

 
395 W. Litzenburger ʫ , BeckOK BGB, BeurkG §17. 
396 C. Armbrüster, §17, Rn. 22. 
397 Ibid. 
398 Ibid; P. Jansen, §17, Rn. 5. 
399 P. Jansen, §17, Rn. 5; W. Litzenburger ʫ , BeckOK BGB, BeurkG §17, Rn. 1. 
400 C. Reithmann, Die Prüfungs- und Belehrungspflicht des Notars, 63, Rn. 133; E. Bernhard, Rn. 58; C. 

Armbr¿ster, Ä17, Rn. 18; ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 82-83. 
401 C. Armbrüster, §17, Rn. 19. 
402 E. Bernhard, Rn. 58. 
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ʙʝʣʝʞʥʠʢ ʿʝ ʜʫʞʘʥ ʜʘ ʧʨʝʛʣʝʜʘ ʜʦʢʫʤʝʥʪʘ ʢʦʿʝ ʤʫ ʧʦʜʥʝʩʫ ʩʪʨʘʥʢʝ ʠ ʫʟʤʝ ʠʭ ʫ ʦʙʟʠʨ 

ʧʨʠʣʠʢʦʤ ʩʘʯʠˁʘʚʘˁʘ ʠʩʧʨʘʚʝ. ʊʘʢʦ ʦʥ, ʥʘ ʧʨʠʤʝʨ, ʫʚʠʜʦʤ ʫ ʧʫʥʦʤʦ˂ʿʝ ʢʦʿʝ ʤʫ ʜʦʩʪʘʚʝ 

ʩʪʨʘʥʢʝ ʫʪʚʨʹʫʿʝ ʧʦʩʪʦʿʘˁʝ ʦʚʣʘʰ˂ʝˁʘ ʦʜʨʝʹʝʥʦʛ ʣʠʮʘ ʜʘ ʜʘʿʝ ʠʟʿʘʚʫ ʚʦˀʝ ʫ ʠʤʝ ʠ ʟʘ 

ʨʘʯʫʥ ʣʠʮʘ ʢʦʿʝ ʿʝ ʿʝʜʥʘ ʦʜ ʩʪʨʘʥʘ ʫʛʦʚʦʨʘ ʢʦʿʠ ʩʝ ʟʘʢˀʫʯʫʿʝ. ʆʥ ʤʦʞʝ ʜʘ ʫʪʚʨʜʠ 

ʨʝʣʝʚʘʥʪʥʝ ʯʠˁʝʥʠʮʝ ʠ ʫʚʠʜʦʤ ʫ ʦʜʛʦʚʘʨʘʿʫ˂ʠ ʨʝʛʠʩʪʘʨ.403 ʇʨʠʤʝʨʘ ʨʘʜʠ, ʫʚʠʜʦʤ ʫ 

ʝʣʝʢʪʨʦʥʩʢʠ ʨʝʛʠʩʪʘʨ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ʈʝʧʫʙʣʠʯʢʦʛ ʛʝʦʜʝʪʩʢʦʛ ʟʘʚʦʜʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ 

ʧʨʦʚʝʨʘʚʘ ʜʘ ʣʠ ʿʝ ʩʪʨʘʥʢʘ ʢʦʿʘ ʞʝʣʠ ʫʛʦʚʦʨʦʤ ʜʘ ʨʘʩʧʦʣʘʞʝ ʥʝʧʦʢʨʝʪʥʦʰ˂ʫ ʟʘʠʩʪʘ ʠ 

ˁʝʥ ʚʣʘʩʥʠʢ, ʢʘʦ ʠ ʜʘ ʣʠ ʥʘ ʪʦʿ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ʧʦʩʪʦʿʝ ʦʜʨʝʹʝʥʠ ʪʝʨʝʪʠ ʦ ʢʦʿʠʤʘ ʙʠ ʿʘʚʥʠ 

ʙʝʣʝʞʥʠʢ ʪʨʝʙʘʣʦ ʜʘ ʧʦʫʯʠ ʩʪʨʘʥʢʝ, ʦʜʥʦʩʥʦ ʩʪʨʘʥʢʫ ʢʦʿʘ ʿʝ ʩʪʠʮʘʣʘʮ ʧʨʝʜʤʝʪʥʝ 

ʥʝʧʦʢʨʝʪʥʦʩʪʠ.404 ʊʘʢʦʹʝ, ʫʚʠʜʦʤ ʫ ʝʣʝʢʪʨʦʥʩʢʫ ʤʘʪʠʯʥʫ ʢˁʠʛʫ ʤʦʞʝ ʜʘ ʧʨʦʚʝʨʠ ʙʨʘʯʥʠ 

ʩʪʘʪʫʩ ʩʪʨʘʥʘʢʘ ʦʜ ʯʝʛʘ ʟʘʚʠʩʠ ʜʘ ʣʠ ʿʝ ʟʘ ʧʫʥʦʚʘʞʘʥ ʥʘʩʪʘʥʘʢ ʫʛʦʚʦʨʘ ʧʦʪʨʝʙʥʘ 

ʩʘʛʣʘʩʥʦʩʪ ʩʫʧʨʫʞʥʠʢʘ ʣʠʮʘ ʢʦʿʝ ʨʘʩʧʦʣʘʞʝ ʥʝʧʦʢʨʝʪʥʦʰ˂ʫ ʠʣʠ ʚʨʩʪʘ ʧʨʘʚʘ ʩʚʦʿʠʥʝ 

ʢʦʫʿ ʩʪʠʯʝ ʧʨʠʙʘʚʠʣʘʮ (ʧʦʩʝʙʥʘ ʠʣʠ ʟʘʿʝʜʥʠʯʢʘ). ʀʟ ʥʘʚʝʜʝʥʦʛ ʿʝ ʚʠʜˀʠʚʦ ʜʘ ʫʪʚʨʹʠʚʘˁʝ 

ʧʨʘʚʦʛ ʯʠˁʝʥʠʯʥʦʛ ʩʪʘˁʘ ʧʨʝʜʩʪʘʚˀʘ ʧʨʝʜʫʩʣʦʚ ʠʩʧʫˁʝˁʘ ʦʙʘʚʝʟʝ ʧʦʫʯʘʚʘˁʘ ʿʝʨ 

ʦʜʨʝʹʫʿʝ ˁʝʛʦʚʫ ʩʘʜʨʞʠʥʫ. 

2.13.3. ʇʦʫʯʘʚʘˁʝ ʩʪʨʘʥʘʢʘ 

ʅʘʢʦʥ ʰʪʦ ʫʪʚʨʜʠ ʯʠˁʝʥʠʯʥʦ ʩʪʘˁʝ ʠ ʠʥʪʝʨʝʩʝ ʠ ʥʘʤʝʨʝ ʩʪʨʘʥʘʢʘ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ 

ʧʦʫʯʘʚʘ ʩʪʨʘʥʢʝ ʦ ʩʤʠʩʣʫ ʠ ʧʦʩʣʝʜʠʮʘʤʘ ʫʛʦʚʦʨʘ ʢʦʿʠ ʟʘʢˀʫʯʫʿʫ. ʋ ʥʝʤʘʯʢʦʿ ʪʝʦʨʠʿʠ 

ʛʦʚʦʨʠ ʩʝ ʦ ʧʨʘʚʥʦʤ ʦʧʩʝʛʫ, ʧʨʘʚʥʦʤ ʜʦʤʘʰʘʿʫ ʧʨʘʚʥʦʛ ʧʦʩʣʘ (rechtliche Tragweite) ʦ 

ʢʦʿʝʤ ʩʝ ʩʪʨʘʥʢʝ ʧʦʫʯʘʚʘʿʫ. ʆʥ ʪʨʝʙʘ ʜʘ ʫʢʘʞʝ ʩʪʨʘʥʢʘʤʘ ʥʘ ʫʩʣʦʚʝ ʦʜ ʢʦʿʠʭ ʟʘʚʠʩʠ 

ʨʝʟʫʣʪʘʪ ʢʦʿʠ ʩʪʨʘʥʢʝ ʞʝʣʝ ʜʘ ʧʦʩʪʠʛʥʫ ʟʘʢˀʫʯʝˁʝʤ ʫʛʦʚʦʨʘ ʠ ʥʝʧʦʩʨʝʜʥʝ ʧʨʘʚʥʝ 

ʧʦʩʣʝʜʠʮʝ ʢʦʿʝ ʩʫ ʩʘ ˁʠʤʝ ʧʦʚʝʟʘʥʝ.405 ʇʨʘʚʥʠ ʜʦʤʘʰʘʿ ʯʠʥʝ ʫʩʣʦʚʠ ʧʫʥʦʚʘʞʥʦʩʪʠ 

 
403 ʋ ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ, ʫ § 21, ʩʪ. 1 ʥɿʇʦʪʀʩʧ ʿ ʝ ʧʨʝʜʚʠʹʝʥʦ ʜʘ, ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʩʝ ʫ ʦʙʣʠʢʫ ʿ ʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ 

ʟʘʧʠʩʘ ʩʘʯʠˁʘʚʘ ʧʨʘʚʥʠ ʧʦʩʘʦ ʢʦʿʠ ʟʘ ʧʨʝʜʤʝʪ ʠʤʘ ʧʨʘʚʦ ʢʦʿʝ ʿʝ ʫʧʠʩʘʥʦ ʠʣʠ ʪʨʝʙʘ ʜʘ ʙʫʜʝ ʫʧʠʩʘʥʦ ʫ 

ʟʝʤˀʠʰʥʫ ʢˁʠʛʫ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʪʨʝʙʘ ʜʘ ʩʝ ʫʧʦʟʥʘ ʩʘ ʩʘʜʨʞʠʥʦʤ ʟʝʤˀʠʰʥʝ ʢˁʠʛʝ. ʆʥ ʤʦʞʝ ʨʘʜˁʫ 

ʧʨʝʜʫʟʝʪʠ ʠ ʙʝʟ ʪʦʛʘ ʢʘʜʘ ʩʪʨʘʥʢʝ ʟʘʭʪʝʚʘʿʫ ˁʝʥʦ ʭʠʪʥʦ ʧʨʝʜʫʟʠʤʘˁʝ ʫʧʨʢʦʩ ʫʧʦʟʦʨʝˁʫ ʦ ʦʧʘʩʥʦʩʪʠʤʘ 

ʢʦʿʝ ʩʫ ʩʘ ʪʘʢʚʠʤ ʧʦʩʪʫʧʘˁʝ ʧʦʚʝʟʘʥʝ, ʩ ʪʠʤ ʰʪʦ ʿʝ ʜʫʞʘʥ ʜʘ ʪʦ ʢʦʥʩʪʘʪʫʿʝ ʫ ʟʘʧʠʩʫ. 
404 ʂʘʢʦ ʙʠ ʩʝ ʩʧʨʝʯʠʣʦ ʚʠʰʝʩʪʨʫʢʦ ʨʘʩʧʦʣʘʛʘˁʝ ʥʝʧʦʢʨʝʪʥʦʰ˂ʫ ʠ ʧʨʝ ʫʧʠʩʘ ʧʨʦʤʝʥʝ ʚʣʘʩʥʠʢʘ ʫ ʢʘʪʘʩʪʘʨ 

ʥʝʧʦʢʨʝʪʥʦʩʪʠ ʥʘ ʦʩʥʦʚʫ ʨʘʥʠʿʝ ʟʘʢˀʫʯʝʥʦʛ ʫʛʦʚʦʨʘ ʫʩʪʘʥʦʚˀʝʥʘ ʿ ʝ ʠ ʧʦʩʝʙʥʘ ʮʝʥʪʨʘʣʠʟʦʚʘʥʘ ʝʚʠʜʝʥʮʠʿʘ 

ʦ ʫʛʦʚʦʨʠʤʘ ʦ ʧʨʦʤʝʪʫ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ʢʦʿʠ ʩʫ ʩʘʯʠˁʝʥʠ ʫ ʦʙʣʠʢʫ ʿ ʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʠ ʫʛʦʚʦʨʘ ʢʦʿʠ 

ʩʫ ʟʘʢˀʫʯʝʥʠ ʫ ʦʙʣʠʢʫ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʧʦʪʚʨʹʝʥʝ (ʩʦʣʝʤʥʠʟʦʚʘʥʝ) ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ ʢʦʿʫ ʚʦʜʠ ʦʩʥʦʚʥʠ 

ʩʫʜ ʟʘ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ʢʦʿʝ ʩʝ ʥʘʣʘʟʝ ʥʘ ˁʝʛʦʚʦʤ ʧʦʜʨʫʯʿʫ. ɺʠʜ. ʇʨʘʚʠʣʥʠʢ ʦ ʚʦʹʝˁʫ ʧʦʩʝʙʥʝ 

ʮʝʥʪʨʘʣʠʟʦʚʘʥʝ ʝʚʠʜʝʥʮʠʿʝ ʦ ʫʛʦʚʦʨʠʤʘ ʦ ʧʨʦʤʝʪʫ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ʢʦʿʠ ʩʫ ʩʘʯʠˁʝʥʠ ʫ ʦʙʣʠʢʫ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʠ ʫʛʦʚʦʨʘ ʢʦʿʠ ʩʫ ʟʘʢˀʫʯʝʥʠ ʫ ʦʙʣʠʢʫ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʧʦʪʚʨʹʝʥʝ 

(ʩʦʣʝʤʥʠʟʦʚʘʥʝ) ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ (ʉʣʫʞʙʝʥʠ ʛʣʘʩʥʠʢ ʙʨ. 105/2020, 106/2020). ʋʚʠʜʦʤ ʫ ʦʚʘʿ ʨʝʛʠʩʪʘʨ ʧʨʝ 

ʟʘʢˀʫʯʠʚʘˁʘ ʫʛʦʚʦʨʘ ʦ ʧʨʦʤʝʪʫ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʤʦʞʝ ʜʘ ʧʨʦʚʝʨʠ ʜʘ ʣʠ ʿʝ ʣʠʮʝ ʢʦʿʝ ʞʝʣʠ 

ʫʛʦʚʦʨʦʤ ʜʘ ʦʪʫʹʠ ʥʝʧʦʢʨʝʥʦʩʪ ʠ ʢʦʿʝ ʿʝ ʫʧʠʩʘʥʦ ʢʘʦ ʚʣʘʩʥʠʢ ʫ ʢʘʪʘʩʪʨʫ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ˁʦʤʝ ʚʝ˂ ʨʘʥʠʿʝ 

ʨʘʩʧʦʣʘʛʘʣʦ. 
405 C. Armbrüster, §17, Rn. 27. 
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ʧʨʘʚʥʦʛ ʧʦʩʣʘ, ʦʢʦʣʥʦʩʪʠ ʢʦʿʝ ʩʧʨʝʯʘʚʘʿʫ ˁʝʛʦʚʫ ʧʫʥʦʚʘʞʥʦʩʪ, ʧʨʠʛʦʚʦʨʠ ʠ ʩʚʠ ʫʩʣʦʚʠ 

ʢʦʿʠ ʩʫ ʧʦʪʨʝʙʥʠ ʟʘ ˁʝʛʦʚʦ ʠʟʚʨʰʝˁʝ.406 ʇʨʝʤʘ ʈʘʿʪʤʘʥʫ, ʧʨʘʚʥʠ ʜʦʤʘʰʘʿ ʦʙʫʭʚʘʪʘ 

ʧʠʪʘˁʝ ʜʘ ʣʠ ʧʨʘʚʥʠ ʧʦʨʝʜʘʢ ʜʦʧʫʰʪʘ ʧʨʘʚʥʠ ʮʠˀ ʧʨʝʤʘ ʢʦʿʝʤ ʩʫ ʫʩʤʝʨʝʥʝ ʠʟʿʘʚʝ ʚʦˀʝ 

ʩʪʨʘʥʘʢʘ, ʦʜʥʦʩʥʦ ʧʠʪʘˁʘ ʜʘ ʣʠ ʧʫʥʦʚʘʞʥʦʩʪ ʟʘʚʠʩʠ ʦʜ ʜʦʟʚʦʣʝ ʠʣʠ ʩʘʛʣʘʩʥʦʩʪʠ ʚʣʘʩʪʠ, 

ʜʘ ʣʠ ʿʝ ʧʨʘʚʥʠ ʧʦʩʘʦ ʥʠʰʪʘʚ ʠʣʠ ʨʫʰˀʠʚ, ʜʘ ʣʠ ʧʦʩʪʦʿʠ ʟʘʢʦʥʩʢʦ ʧʨʘʚʦ ʧʨʝʯʝ ʢʫʧʦʚʠʥʝ, 

ʪʝ ʧʠʪʘˁʝ ʜʘ ʣʠ ʩʪʨʘʥʢʝ ʠʤʘʿʫ ʧʦʩʣʦʚʥʫ ʩʧʦʩʦʙʥʦʩʪ ʠ ʦʚʣʘʰ˂ʝˁʝ ʨʘʩʧʦʣʘʛʘˁʘ.407 ʊʫ 

ʩʧʘʜʘ ʠ ʧʠʪʘˁʝ ʰʪʘ ʿʝ, ʧʦʨʝʜ ʠʟʿʘʚʘ ʚʦˀʝ, ʿʦʰ ʧʦʪʨʝʙʥʦ ʜʘ ʙʠ ʩʝ ʦʩʪʚʘʨʠʦ ʧʨʘʚʥʠ ʮʠˀ 

ʢʦʿʝʤ ʩʪʨʘʥʢʝ ʪʝʞʝ (ʥʧʨ. clausula intabulandi ʟʘ ʫʧʠʩ ʫ ʨʝʛʠʩʪʘʨ ʥʝʧʦʢʨʝʪʥʦʩʪʠ).  

ʈʘʿʪʤʘʥ ʛʦʚʦʨʠ ʠ ʦ ʧʨʘʚʥʠʤ ʧʦʩʣʝʜʠʮʘʤʘ ʢʦʿʝ ʥʠʩʫ ʥʝʧʦʩʨʝʜʥʝ, ʘʣʠ ʢʦʿʝ ʫ 

ʦʜʨʝʹʝʥʠʤ ʩʣʫʯʘʿʝʚʠʤʘ ʤʦʛʫ ʟʘʭʪʝʚʘʪʠ ʧʦʫʯʘʚʘˁʝ ʩʪʨʘʥʢʝ. ʂʘʦ ʧʨʠʤʝʨ ʦʥ ʥʘʚʦʜʠ 

ʥʝʛʘʪʠʚʥʝ ʧʨʘʚʥʝ ʧʦʩʣʝʜʠʮʝ, ʪʿ. ʧʦʩʣʝʜʠʮʝ ʢʦʿʝ ʣʘʠʢ ʧʦʚʝʟʫʿʝ ʩʘ ʦʜʨʝʹʝʥʠʤ ʧʨʘʚʥʠʤ 

ʧʦʩʣʦʤ ʠʘʢʦ ʦʥʝ, ʩʫʧʨʦʪʥʦ ˁʝʛʦʚʠʤ ʦʯʝʢʠʚʘˁʠʤʘ, ʥʝ ʥʘʩʪʫʧʘʿʫ, ʧʦʧʫʪ ʦʯʝʢʠʚʘˁʘ ʜʘ 

ʢʫʧʦʚʠʥʦʤ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ʧʨʝʩʪʘʿʝ ʧʨʘʚʦ ʟʘʢʫʧʘ.408 ʀʧʘʢ, ʥʝʤʘʯʢʠ ʘʫʪʦʨʠ ʫʛʣʘʚʥʦʤ 

ʠʩʪʠʯʫ ʜʘ ʧʦʫʯʘʚʘˁʝ ʦ ʧʦʩʨʝʜʥʠʤ ʧʦʩʣʝʜʠʮʘʤʘ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʥʝ ʧʨʦʠʟʣʘʟʠ ʠʟ Ä17 

ʥɿʇʦʪʀʩʧ ʢʦʠʿʤ ʩʝ ʨʝʛʫʣʠʰʝ ʜʫʞʥʦʩʪ ʧʦʫʯʘʚʘˁʘ ʧʨʠʣʠʢʦʤ ʧʦʪʚʨʹʠʚʘˁʘ ʠʩʧʨʘʚʝ, ʚʝ˂ 

ʠʟ ʦʧʰʪʝ ʜʫʞʥʦʩʪʠ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʢʘʦ ʣʠʮʘ ʢʦʿʝ ʚʨʰʝˁʝʤ ʩʚʦʿʝ ʜʝʣʘʪʥʦʩʪʠ 

ʦʙʝʟʙʝʹʫʿʝ ʧʨʝʚʝʥʪʠʚʥʫ ʧʨʘʚʥʫ ʟʘʰʪʠʪʫ ʜʘ ʩʝ ʩʪʘʨʘ ʦ ʩʪʨʘʥʢʘʤʘ (allgemeine 

Betreuungspflicht).409 ʆʥʘ ʩʝ ʿʦʰ ʥʘʟʠʚʘ ʠ ʧʨʦʰʠʨʝʥʦʤ ʜʫʞʥʦʰ˂ʫ ʧʦʫʯʘʚʘˁʘ (erweiterte 

Belehrungspflicht). ʇʨʦʰʠʨʝʥʘ ʜʫʞʥʦʩʪ ʧʦʫʯʘʚʘˁʘ ʥʝ ʦʜʥʦʩʠ ʩʝ ʩʘʤʦ ʥʘ ʩʘʩʪʘʚˀʘˁʝ 

ʠʩʧʨʘʚʘ, ʚʝ˂ ʠ ʥʘ ʜʨʫʛʝ ʘʩʧʝʢʪʝ ʜʝʣʘʪʥʦʩʪʠ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʿʝʨ ʿʝ ʦʥ ʜʫʞʘʥ ʜʘ ʩʝ 

ʧʨʠʣʠʢʦʤ ʚʨʰʝˁʘ ʩʚʠʭ ʩʚʦʿʠʭ ʦʚʣʘʰ˂ʝˁʘ ʥʝʧʨʠʩʪʨʘʩʥʦ ʩʪʘʨʘ ʦ ʩʪʨʘʥʢʘʤʘ.410 ʆʥʘ 

ʥʘʩʪʫʧʘ ʩʘʤʦ ʧʦʜ ʧʦʩʝʙʥʠʤ ʦʢʦʣʥʦʩʪʠʤʘ ʢʦʿʝ ʫʢʘʟʫʿʫ ʥʘ ʧʦʩʪʦʿʘˁʝ ʦʧʘʩʥʦʩʪʠ ʦʜ 

ʥʘʩʪʘʥʢʘ ʰʪʝʪʝ ʢʦʿʝ ʩʪʨʘʥʢʘ ʥʠʿʝ ʩʚʝʩʥʘ.411  

ʋ ʧʦʩʨʝʜʥʝ ʧʦʩʣʝʜʠʮʝ ɸʨʤʙʨʠʩʪʝʨ ʩʚʨʩʪʘʚʘ ʠ ʧʦʙʦʿʥʦʩʪ ʧʨʘʚʥʦʛ ʧʦʩʣʘ.412 ʀʧʘʢ, ʫ 

ʧʦʛʣʝʜʫ ʜʫʞʥʦʩʪʠ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʜʘ ʧʦʫʯʠ ʩʪʨʘʥʢʝ ʦ ʤʦʛʫ˂ʥʦʩʪʠ ʧʦʙʠʿʘˁʘ ʧʨʘʚʥʦʛ 

ʧʦʩʣʘ ʥʝ ʧʦʩʪʦʿʠ ʩʘʛʣʘʩʥʦʩʪ. ɱʝʜʥʘ ʛʨʫʧʘ ʘʫʪʦʨʘ ʩʤʘʪʨʘ ʜʘ ʪʘʢʚʘ ʜʫʞʥʦʩʪ ʥʦʪʘʨʘ ʧʦʩʪʦʿʠ, 

 
406 Rainer Regler, ĂDie notarielle Pr¿fungs- und Betreuungspflicht ï Strukturfragen f¿r Gegenwart und Zukunftñ, 

Mitteilungen des Bayerischen Notarvereins (MittBayNot), 2/2017, 120. 
407 C. Reithmann, Die Prüfungs- und Belehrungspflicht des Notars, 30, Rn. 49. 
408 Ibid, 31-32, Rn. 53-56. 
409 C. Reithmann, Die Prüfungs- und Belehrungspflicht des Notars, 34-39, Rn. 62-72; C. Armbrüster, §17, Rn. 

31; E. Bernhard, Rn. 127-128.  
410 ʅʝʤʘʯʢʠ ʘʫʪʦʨʠ ʥʘʚʦʜʝ ʜʘ ʦʥʘ ʧʨʦʠʟʣʘʟʠ ʠʟ §§ 1 ʠ 14 ʥɿʅʦʪ ʢʦʿʠ ʩʝ ʦʜʥʦʩʝ ʫʦʧʰʪʝ ʥʘ ʚʨʰʝˁʝ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʜʝʣʘʪʥʦʩʪʠ ʢʘʦ ʿʝʜʥʦʛ ʚʠʜʘ ʧʨʝʚʝʥʪʠʚʥʝ ʧʨʘʚʥʝ ʟʘʰʪʠʪʝ. 
411 ʊʝ ʦʢʦʣʥʦʩʪʠ ʤʦʛʫ ʜʘ ʧʨʦʠʟʣʘʟʝ ʠʟ ʧʨʘʚʥʝ ʩʪʨʫʢʪʫʨʝ ʫʛʦʚʦʨʘ ʠʣʠ ʠʟ ʧʦʩʝʙʥʠʭ ʦʜʨʝʜʙʠ ʟʘʢʦʥʘ. ɺʠʰʝ ʦ 

ʪʦʤʝ ʚʠʜ. C. Armbrüster, §17, Rn. 8. E. Bernhard, Rn. 128-130; R. Regler, 121. 
412 C. Armbrüster, §17, Rn. 31;  
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ʪʝ ʜʘ ʦʥ ʪʨʝʙʘ ʜʘ ʫʢʘʞʝ ʩʪʨʘʥʢʘʤʘ ʥʘ ʤʦʛʫ˂ʥʦʩʪ ʠ ʫʩʣʦʚʝ ʧʦʙʠʿʘˁʘ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʦʜ 

ʩʪʨʘʥʝ ʧʨʝʥʦʩʠʦʯʝʚʠʭ ʧʦʚʝʨʠʣʘʮʘ. ʇʨʝʤʘ ʜʨʫʛʦʤ ʩʭʚʘʪʘˁʫ ʢʦʿʝ ʟʘʩʪʫʧʘ ʠ ɼ. ɫʫʨʹʝʚʠ˂, 

ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʥʠʿʝ ʜʫʞʘʥ ʜʘ ʦ ʪʦʤʝ ʧʦʫʯʠ ʩʪʨʘʥʢʝ ʿʝʨ ʧʦʙʦʿʥʦʩʪ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʥʝ 

ʧʦʜʨʘʟʫʤʝʚʘ ʥʠ ˁʝʛʦʚʫ ʥʠʰʪʘʚʦʩʪ, ʥʠ ʨʫʰˀʠʚʦʩʪ.413 ʆʩʠʤ ʪʦʛʘ, ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʥʝ ʨʘʜʠ 

ʩʝ ʦ ʥʝʧʦʩʨʝʜʥʦj ʧʦʩʣʝʜʠʮʠ ʧʨʘʚʥʦʛ ʧʦʩʣʘ, ʚʝ˂ ʧʦʙʦʿʥʦʩʪ ʥʘʩʪʫʧʘ ʢʘʦ ʧʦʩʣʝʜʠʮʘ 

ʫʜʘˀʝʥʠʭ ʦʢʦʣʥʦʩʪʠ ʢʦʿʝ ʩʝ ʥʘʣʘʟʝ ʠʟʚʘʥ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʢʦʿʠ ʩʝ ʟʘʢˀʫʯʫʿʝ, ʧʦʧʫʪ ʥʧʨ. 

ʠʥʩʦʣʚʝʥʪʥʦʩʪʠ ʜʫʞʥʠʢʘ.414 ʆʚʘʿ ʩʪʘʚ ʫ ʜʦʤʘ˂ʦʿ ʣʠʪʝʨʘʪʫʨʠ ʜʝʣʠ ʠ ʊʨʛʦʚʯʝʚʠ˂ 

ʇʨʦʢʠ˂.415  

2.13.3.1. ɸʜʨʝʩʘʪʠ, ʩʘʜʨʞʠʥʘ ʠ ʦʙʠʤ ʧʦʫʯʘʚʘˁʘ 

ʆ ʧʨʘʚʥʦʤ ʜʦʤʘʰʘʿʫ ʫʛʦʚʦʨʘ ʠ ʩʘ ˁʠʤ ʧʦʚʝʟʘʥʠʤ ʨʠʟʠʮʠʤʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ 

ʧʦʫʯʘʚʘ ʩʪʨʘʥʢʝ ʫ ʬʦʨʤʘʣʥʦʤ ʩʤʠʩʣʫ, ʪʿ. ʣʠʮʘ ʢʦʿʘ ʧʨʝʜ ˁʠʤʝ ʠʟʿʘʚˀʫʿʫ ʚʦˀʫ ʫ ʩʚʦʿʝ 

ʠʣʠ ʪʫʹʝ ʠʤʝ. ʉʘʜʨʞʠʥʘ ʠ ʦʙʠʤ ʧʦʫʯʘʚʘˁʘ ʦʜʨʝʹʫʿʫ ʩʝ ʧʨʝʤʘ ʦʢʦʣʥʦʩʪʠʤʘ ʫ ʢʦʥʢʨʝʪʥʦʤ 

ʩʣʫʯʘʿʫ. ʅʘ ʪʦ ʫ ʟʥʘʯʘʿʥʦʿ ʤʝʨʠ ʫʪʠʯʫ ʦʙʨʘʟʦʚʘˁʝ, ʠʥʪʝʣʠʛʝʥʮʠʿʘ ʠ ʟʥʘˁʝ ʩʪʨʘʥʘʢʘ, ʢʘʦ 

ʠ ʯʠˁʝʥʠʮʘ ʜʘ ʣʠ ʩʫ o ʧʨʘʚʥʦʤ ʜʦʤʘʰʘʿʫ ʠʟʿʘʚʘ ʚʦˀʝ ʢʦʿʝ ʜʘʿʫ ʠ ʨʠʟʠʮʠʤʘ ʢʦʿʠ ʠʟ ˁʠʭ 

ʧʨʦʠʟʣʘʟʝ ʚʝ˂ ʩʘʚʝʪʦʚʘʥʝ ʦʜ ʩʪʨʘʥʝ ʧʨʘʚʥʠʢʘ.416 ʀʧʘʢ, ʧʦʫʯʘʚʘˁʝ ʩʪʨʘʥʘʢʘ ʥʝ ʟʘʚʠʩʠ ʦʜ 

ˁʠʭʦʚʠʭ ʞʝˀʘ. ɹʝʣʝʞʥʠʢʦʚʘ ʜʫʞʥʦʩʪ ʧʦʫʯʘʚʘˁʘ ʥʝ ʠʟʦʩʪʘʿʝ ʩʘʤʠʤ ʪʠʤ ʰʪʦ ʩʪʨʘʥʢʝ ʥʝ 

ʞʝʣʝ ʜʘ ʩʣʫʰʘʿʫ ʧʦʫʢʝ ʠ ʫʧʦʟʦʨʝˁʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʠʣʠ ʰʪʦ ʩʫ ʦ ʧʦʩʣʝʜʠʮʘʤʘ ʫʛʦʚʦʨʘ 

ʢʦʿʠ ʥʘʤʝʨʘʚʘ ʜʘ ʟʘʢˀʫʯʠ ʩʘʚʝʪʦʚʘʥʝ ʦʜ ʩʪʨʘʥʝ ʘʜʚʦʢʘʪʘ. ʊʘʢʦʹʝ, ʥʦʪʘʨ ʩʝ ʥʝ ʦʩʣʦʙʘʹʘ 

ʘʫʪʦʤʘʪʩʢʠ ʜʫʞʥʦʩʪʠ ʧʦʫʯʘʚʘˁʘ ʥʠ ʢʘʜʘ ʿʝ ʿʝʜʥʘ ʦʜ ʩʪʨʘʥʘʢʘ ʧʨʘʚʥʠʢ ʿʝʨ ʦʚʦ ʟʚʘˁʝ ʥʝ 

ʧʨʝʜʩʪʘʚˀʘ ʛʘʨʘʥʮʠʿʫ ʜʘ ʿʝ ʦʥʘ ʜʦʙʨʦ ʫʧʦʟʥʘʪʘ ʩʘ ʧʨʝʜʤʝʪʥʦʤ ʤʘʪʝʨʠʿʦʤ, ʨʝʣʝʚʘʥʪʥʠʤ 

ʯʠˁʝʥʠʮʘʤʘ ʠ ʦʢʦʣʥʦʩʪʠʤʘ ʫ ʢʦʿʠʤʘ ʩʝ ʫʛʦʚʦʨ ʟʘʢˀʫʯʫʿʝ.417 ʆʥ ʤʦʨʘ ʢʨʦʟ ʨʘʟʛʦʚʦʨ ʠ 

ʧʦʩʪʘʚˀʘˁʝ ʧʠʪʘˁʘ ʜʘ ʠʩʧʠʪʘ ʜʘ ʣʠ ʩʫ ʠ ʫ ʢʦʿʦʿ ʤʝʨʠ ʩʪʨʘʥʢʝ ʫʧʦʟʥʘʪʝ ʩʘ ʧʨʘʚʥʠʤ 

ʜʦʤʘʰʘʿʝʤ ʠʟʿʘʚʘ ʚʦˀʝ ʢʦʿʝ ʜʘʿʫ, ʦʜʥʦʩʥʦ ʫʛʦʚʦʨʘ ʢʦʿʠ ʟʘʢˀʫʯʫʿʫ, ʠ ʜʘ ʩʘʜʨʞʠʥʫ ʠ ʦʙʠʤ 

ʧʦʫʯʘʚʘˁʘ ʧʨʠʣʘʛʦʜʠ ʪʦʤʝ. ʇʦʫʯʘʚʘˁʝ ʤʦʞʝ ʠʟʦʩʪʘʪʠ ʪʝʢ ʦʥʜʘ ʢʘʜʘ ʩʝ ʥʦʪʘʨ ʫʚʝʨʠ ʜʘ 

ʩʫ ʩʚʝ ʩʪʨʘʥʝ ʧʦʪʧʫʥʦ ʫʧʦʟʥʘʪʝ ʩʘ ʫʩʣʦʚʠʤʘ ʟʘ ʟʘʢˀʫʯʝˁʝ, ʧʨʘʚʥʠʤ ʧʦʩʣʝʜʠʮʘʤʘ ʠ 

ʨʠʟʠʮʠʤʘ ʫʛʦʚʦʨʘ, ʪʝ ʜʘ ʦʟʙʠˀʥʦ ʞʝʣʝ ʜʘ ʛʘ ʟʘʢˀʫʯʝ.418  
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ʋ ʘʫʩʪʨʠʿʩʢʦʿ ʪʝʦʨʠʿʠ ʥʘʚʦʜʠ ʩʝ ʜʘ ʜʫʞʥʦʩʪ ʧʦʫʯʘʚʘˁʘ ʥʝ ʧʦʩʪʦʿʠ ʥʠ Ăʢʘʜʘ ʛʘ ʩʝ 

ʩʪʨʘʥʝ ʦʜʨʝʢʥʫ ʟʙʦʛ ʪʦʛʘ ʰʪʦ ʩʫ ʚʝ˂ ʜʦʙʠʣʝ (ʧʨʘʚʥʠ) ʩʘʚʝʪ ʠʣʠ ʩʫ ʦʥʝ ʧʨʘʚʥʠʮʠ ʠʣʠ ʢʘʜʘ 

ʩʝ ʫʪʚʨʜʠ ʜʘ ʙʠ ʧʦʫʯʘʚʘˁʝ ʙʠʣʦ ʙʝʩʤʠʩʣʝʥʦ (ʟʙʦʛ ʥʝʧʦʙʠʪʥʝ ʧʨʠʩʪʨʘʩʥʦʩʪʠ, ʦʯʠʛʣʝʜʥʝ 

Ăʪʚʨʜʦʛʣʘʚʦʩʪʠñ, ʧʦʪʧʫʥʝ ʥʝʨʘʟʫʤʥʦʩʪʠ) ʠʣʠ ʢʘʜʘ ʩʪʨʘʥʢʝ ʧʦʜʥʝʩʫ ʧʨʘʚʥʦ ʥʝʩʧʦʨʘʥ 

ʧʦʪʧʫʥ ʥʘʮʨʪ ʠ ʢʘʜʘ ʩʫ ʠʤ ʟʥʘʯʘʿ ʠ ʧʦʩʣʝʜʠʮʝ ʧʦʩʣʘ ʿʘʩʥʠñ.419 ʄʝʹʫʪʠʤ, ʠʩʪʠ ʘʫʪʦʨʠ 

ʩʤʘʪʨʘʿʫ ʠ ʜʘ, ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʩʪʨʘʥʢʝ ʥʝ ʞʝʣʝ ʜʘ ʩʣʫʰʘʿʫ ʦ ʥʝʧʦʞʝˀʥʠʤ ʧʦʩʣʝʜʠʮʘʤʘ 

ʫʛʦʚʦʨʘ ʿʝʨ ʥʧʨ. ʥʝ ʞʝʣʝ ʜʘ ʦʜʫʩʪʘʥʫ ʦʜ ʧʦʩʣʘ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʪʨʝʙʘ ʙʘʨʝʤ ʤʠʥʠʤʘʣʥʦ 

ʜʘ ʠʭ ʧʦʫʯʠ, ʤʘʢʘʨ ʠ ʧʨʦʪʠʚʥʦ ˁʠʭʦʚʦʿ ʚʦˀʠ.420 ʆʚʦ ʩʭʚʘʪʘˁʝ ʩʝ ʯʠʥʠ ʩʧʦʨʥʠʤ, ʘ 

ʧʦʩʝʙʥʦ ʫ ʜʝʣʫ ʢʦʿʠ ʩʝ ʦʜʥʦʩʠ ʥʘ ʩʣʫʯʘʿʝʚʝ ʫ ʢʦʿʠʤʘ ʙʠ ʧʨʝʤʘ ɺʘʛʥʝʨʫ ʠ ʂʥʝʭʪʝʣʫ 

ʧʦʫʯʘʚʘˁʝ ʙʠʣʦ ʙʝʩʤʠʩʣʝʥʦ. ʌʫʥʢʮʠʿʘ ʧʦʫʯʘʚʘˁʘ ʿʝ ʥʘʿʚʘʞʥʠʿʘ ʬʫʥʢʮʠʿʘ ʬʦʨʤʝ 

ʫʛʦʚʦʨʘ. ʌʦʨʤʝ ʫʛʦʚʦʨʘ ʢʦʿʠʤʘ ʩʝ ʦʚʘ ʬʫʥʢʮʠʿʘ ʤʦʞʝ ʦʩʪʚʘʨʠʪʠ ʩʫ ʥʘʿʩʪʨʦʞʝ ʚʨʩʪʝ 

ʬʦʨʤʝ, ʦʥʝ ʢʦʿʝ ʩʫ ʨʝʟʝʨʚʠʩʘʥʝ ʟʘ ʧʨʘʚʥʝ ʧʦʩʣʦʚʝ ʢʦʿʠ, ʧʨʝʤʘ ʦʮʝʥʠ ʟʘʢʦʥʦʜʘʚʮʘ, ʩʘ 

ʩʦʙʦʤ ʥʦʩʝ ʥʘʨʦʯʠʪʦ ʪʝʰʢʝ ʧʦʩʣʝʜʠʮʝ ʠʣʠ ʥʘʨʦʯʠʪʦ ʚʠʩʦʢ ʨʠʟʠʢ ʟʘ ʿʝʜʥʫ ʠʣʠ ʦʙʝ ʩʪʨʘʥʝ. 

ʂʘʦ ʰʪʦ ʿʝ ʨʘʥʠʿʝ ʨʝʯʝʥʦ, ʦʥʘ ʧʨʝʜʩʪʘʚˀʘ ʢʦʨʘʢ ʜʘˀʝ ʫ ʦʜʥʦʩʫ ʥʘ ʬʫʥʢʮʠʿʫ ʫʧʦʟʦʨʝˁʘ, 

ʦʜʥʦʩʥʦ ʦʤʦʛʫ˂ʫʿʝ ˁʝʥʦ ʦʩʪʚʘʨʝˁʝ ʫ ʧʫʥʦʤ ʢʘʧʘʮʠʪʝʪʫ. ʋ ʦʜʨʝʹʝʥʠʤ ʩʣʫʯʘʿʝʚʠʤʘ 

ʟʘʢʦʥʦʜʘʚʘʮ ʦʙʘʚʝʟʥʦʤ ʬʦʨʤʦʤ ʥʘʩʪʦʿʠ ʜʘ ʟʘʰʪʠʪʠ ʧʨʠʚʘʪʥʫ ʘʫʪʦʥʦʤʠʿʫ, ʦʜʥʦʩʥʦ 

ʩʣʦʙʦʜʫ ʫʛʦʚʘʨʘˁʘ ʣʠʮʘ ʦʜ ˁʝ ʩʘʤʝ ʩʧʨʝʯʘʚʘˁʝʤ ʠʩʭʠʪʨʝʥʦʛ ʠ ʥʝʧʨʦʤʠʰˀʝʥʦʛ 

ʦʙʘʚʝʟʠʚʘˁʘ. ʌʦʨʤʦʤ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʦʜʥʦʩʥʦ ʩʦʣʝʤʥʠʟʦʚʘʥʝ ʧʨʠʚʘʪʥʝ 

ʠʩʧʨʘʚʝ ʦʚʘ ʟʘʰʪʠʪʘ ʩʝ ʦʩʥʘʞʫʿʝ ʦʙʝʟʙʝʹʠʚʘˁʝʤ ʤʘʢʘʨ ʤʠʥʠʤʘʣʥʦʛ ʩʪʝʧʝʥʘ ʩʘʟʥʘˁʘ 

ʩʪʨʘʥʘʢʘ ʦ ʧʨʘʚʥʦʤ ʜʝʿʩʪʚʫ ʠʟʿʘʚʘ ʚʦˀʝ ʢʦʿʝ ʜʘʿʫ ʠ ʝʚʝʥʪʫʘʣʥʦʿ ʦʧʘʩʥʦʩʪʠ ʠ ʨʠʟʠʮʠʤʘ 

ʢʦʿʠ ʠʟ ʦʚʠʭ ʠʟʿʘʚʘ ʧʨʦʠʟʣʘʟʝ. ʎʠˀ ʧʦʫʯʘʚʘˁʘ ʿʝ ʧʨʝ ʩʚʝʛʘ ʟʘʰʪʠʪʘ ʨʘʚʥʦʧʨʘʚʥʦʩʪʠ 

ʩʪʨʘʥʘʢʘ, ʪʘʯʥʠʿʝ ʩʧʨʝʯʘʚʘˁʝ ʧʨʝʥʦʰʝˁʘ ʬʘʢʪʠʯʢʝ ʥʝʿʝʜʥʘʢʦʩʪʠ ʢʦʿʘ ʧʦʩʪʦʿʠ ʤʝʹʫ 

ʩʪʨʘʥʘʢʘʤʘ ʥʘ ʧʨʘʚʥʠ ʦʜʥʦʩ ʢʦʿʠ ʟʘʩʥʠʚʘʿʫ ʟʘʢˀʫʯʝˁʝʤ ʫʛʦʚʦʨʘ. ʆʚʘ ʥʝʿʝʜʥʘʢʦʩʪ ʤʦʞʝ 

ʙʠʪʠ ʧʦʩʣʝʜʠʮʘ ʟʥʘʯʘʿʥʠʭ ʨʘʟʣʠʢʘ ʫ ʠʥʪʝʣʠʛʝʥʮʠʿʠ, ʦʜʥʦʩʥʦ ʟʥʘˁʫ ʠʣʠ ʠʩʢʫʩʪʚʫ ʩʪʨʘʥʘ 

ʫ ʧʦʛʣʝʜʫ ʧʨʝʜʤʝʪʘ ʫʛʦʚʦʨʘ. ʋʣʦʛʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʿʝ ʜʘ, ʢʘʦ ʩʪʨʫʯˁʘʢ, ʦʚʠʤ ʣʠʮʠʤʘ 

ʥʘ ʥʝʫʪʨʘʣʘʥ ʥʘʯʠʥ ʫʢʘʞʝ ʥʘ ʰʘʥʩʝ ʠ ʨʠʟʠʢʝ ʟʘʢˀʫʯʝˁʘ ʧʣʘʥʠʨʘʥʦʛ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʠ 

ʪʘʢʦ ʦʤʦʛʫ˂ʠ ʜʘ ʜʦʥʦʰʝˁʝʤ ʦʜʣʫʢʝ ʩʘ ʧʦʪʨʝʙʥʠʤ ʟʥʘˁʝʤ ʠ ʨʘʟʫʤʝʚʘˁʝʤ ʝʬʠʢʘʩʥʦ 

ʠʩʢʦʨʠʩʪʝ ʤʦʛʫ˂ʥʦʩʪ ʫʯʝʰ˂ʘ ʫ ʬʦʨʤʠʨʘˁʫ ʧʨʘʚʥʦʛ ʦʜʥʦʩʘ.421  

 
ʩʭʚʘʪʘˁʘ ʩʤʘʪʨʘʿʫ˂ʠ ʜʘ, ʧʦ ʧʨʘʚʠʣʫ, ʫ ʦʚʘʢʚʠʤ ʩʣʫʯʘʿʝʚʠʤʘ ʧʦʩʪʦʿʠ ʜʫʞʥʦʩʪ ʧʦʫʯʘʚʘˁʘ. ɺʠʜ. C. 

Reithmann, Die Prüfungs- und Belehrungspflicht des Notars, 34, Rn. 59 ʠ C. Armbrüster, §17, Rn. 24. 
419 K. Wagner, G. Knechtel, § NO, Rn. 10. 
420 Ibid. 
421 Ibid, 404. 
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ɿʙʦʛ ʪʦʛʘ, ʧʨʦʩʪʘ ʥʝʚʦˀʥʦʩʪ ʩʪʨʘʥʘʢʘ ʜʘ ʩʣʫʰʘʿʫ ʧʦʫʢʝ ʥʦʪʘʨʘ, ˁʠʭʦʚʘ 

ʪʨʚʨʜʦʛʣʘʚʦʩʪ, ʥʝʨʘʟʫʤʥʦʩʪ ʠʣʠ ʧʨʠʩʪʨʘʩʥʦʩʪ ʥʝ ʙʠ ʩʤʝʣʠ ʜʘ ʙʫʜʫ ʨʘʟʣʦʛ ʠʟʦʩʪʘʥʢʘ 

ʧʦʫʯʘʚʘˁʘ. ʐʪʘʚʠʰʝ, ʫ ʪʦʤ ʩʣʫʯʘʿʫ ʙʠ ʦʚʘ ʬʫʥʢʮʠʿʘ, ʧʘ ʠ ʬʦʨʤʝ ʢʦʿʠʤʘ ʩʝ ʦʥʘ ʦʩʪʚʘʨʫʿʝ 

ʠʟʛʫʙʠʣʝ ʩʚʘʢʠ ʩʤʠʩʘʦ. ʋʣʦʛʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʿʝ ʫʧʨʘʚʦ ʜʘ ʟʘʰʪʠʪʠ ʩʪʨʘʥʢʝ ʦʜ 

ˁʠʭʦʚʠʭ ʥʝʧʨʦʤʠʰˀʝʥʠʭ ʧʦʩʪʫʧʘʢʘ. ʋ ʢʨʘʿˁʝʤ ʩʣʫʯʘʿʫ, ʨʘʟʣʠʢʘ ʫ ʩʪʨʫʯʥʦʩʪʠ ʠ 

ʠʩʢʫʩʪʚʫ ʫ ʧʦʛʣʝʜʫ ʧʨʝʜʤʝʪʘ ʫʛʦʚʦʨʘ ʦʤʦʛʫ˂ʫʿʝ ʜʘ ʿʝʜʥʘ ʩʪʨʘʥʘ ʚʝʰʪʦ ʫʙʝʜʠ ʜʨʫʛʫ ʜʘ ʫ 

ʫʛʦʚʦʨʫ ʢʦʿʠ ʞʝʣʝ ʜʘ ʟʘʢˀʫʯʝ ʥʝʤʘ ʥʠʰʪʘ ʩʧʦʨʥʦ, ʪʝ ʜʘ ʩʫ ʧʨʘʚʥʝ ʧʦʩʣʝʜʠʮʝ ʩʘʩʚʠʤ 

ʿʘʩʥʝ ʠ ʙʣʘʛʝ, ʘ ʨʠʟʠʮʠ ʥʝʧʦʩʪʦʿʝ˂ʠ.  

ʏʠʥʠ ʩʝ, ʩʪʦʛʘ, ʠʩʧʨʘʚʥʠʤ ʩʪʘʚ ʈʘʿʪʤʘʥʘ ʧʨʝʤʘ ʢʦʿʝʤ ʜʫʞʥʦʩʪ ʧʦʫʯʘʚʘˁʘ ʧʦʩʪʦʿʠ 

ʠ ʦʥʜʘ ʢʘʜʘ ʩʪʨʘʥʢʘ ʢʦʿʦʿ ʪʨʝʙʘ ʜʘ ʩʝ ʧʨʫʞʠ ʟʘʰʪʠʪʘ ʞʝʣʠ ʜʘ ʩʝ ʧʦʫʯʘʚʘˁʝ ʩʢʨʘʪʠ ʠʣʠ 

ʠʟʙʝʛʥʝ ʿʝʨ ʛʘ ʩʤʘʪʨʘ ʧʨʝʦʧʰʠʨʥʠʤ, ʧʘ ʯʘʢ ʠ ʦʥʜʘ ʢʘʜʘ ʩʚʝʩʥʦ ʦʜʙʠʿʘ ʜʘ ʩʣʫʰʘ ʦ 

ʧʦʪʝʥʮʠʿʘʣʥʠʤ ʦʧʘʩʥʦʩʪʠʤʘ ʿʝʨ ʥʝ ʞʝʣʠ ʜʘ ʫʛʨʦʟʠ ʟʘʢˀʫʯʝˁʝ ʫʛʦʚʦʨʘ Ăʧʨʘʚʥʠʤ 

ʬʦʨʤʘʣʥʦʩʪʠʤʘñ.422  

2.13.3.2. ɽʢʦʥʦʤʩʢʝ ʧʦʩʣʝʜʠʮʝ ʫʛʦʚʦʨʘ 

ʋ ʪʝʦʨʠʿʠ ʩʝ ʫ ʚʝʟʠ ʩʘ ʧʦʫʯʘʚʘˁʝʤ ʩʪʨʘʥʘʢʘ ʯʝʩʪʦ ʧʦʩʪʘʚˀʘ ʧʠʪʘˁʝ ʜʘ ʣʠ ʿʝ ʿʘʚʥʠ 

ʙʝʣʝʞʥʠʢ ʜʫʞʘʥ ʜʘ ʧʦʫʯʘʚʘ ʩʪʨʘʥʢʝ ʦ ʝʢʦʥʦʤʩʢʠʤ ʧʦʩʣʝʜʠʮʘʤʘ ʫʛʦʚʦʨʘ ʢʦʿʠ ʟʘʢˀʫʯʫʿʫ. 

ɼʘ ʣʠ ʿʝ ʧʨʠʣʠʢʦʤ ʟʘʢˀʫʯʝˁʘ ʫʛʦʚʦʨʘ ʦ ʧʨʦʜʘʿʠ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ʥʦʪʘʨ ʜʫʞʘʥ ʜʘ 

ʧʨʦʮʝˁʫʿʝ ʜʘ ʣʠ ʿʝ ʫʛʦʚʦʨʝʥʘ ʮʝʥʘ ʘʜʝʢʚʘʪʥʘ ʠ ʜʘ ʦ ʪʦʤʝ ʧʦʫʯʘʚʘ ʩʪʨʘʥʢʝ, ʜʘ ʣʠ ʪʝʨʝʪ 

ʢʦʿʠ ʥʘ ˁʦʿ ʧʦʩʪʦʿʠ ʫʤʘˁʫʿʝ ˁʝʥʫ ʚʨʝʜʥʦʩʪ ʠ ʩʣ. ɺʣʘʜʘʿʫ˂ʠ ʩʪʘʚ ʿʝ ʜʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ 

ʥʠʿʝ ʜʫʞʘʥ ʜʘ ʚʦʜʠ ʨʘʯʫʥʘ ʦ ʝʢʦʥʦʤʩʢʠʤ ʝʬʝʢʪʠʤʘ ʫʛʦʚʦʨʘ ʫ ʯʠʿʝʤ ʟʘʢˀʫʯʝˁʫ ʫʯʝʩʪʚʫʿʝ, 

ʥʠʪʠ ʜʘ ʦ ʪʦʤʝ ʧʦʫʯʘʚʘ ʩʪʨʘʥʢʝ.423 Ăɼʫʞʥʦʩʪ ʧʨʘʚʥʦʛ ʧʦʫʯʘʚʘˁʘ ʥʝ ʧʨʦʪʝʞʝ ʩʝ ʥʘ 

ʝʢʦʥʦʤʩʢʝ ʧʦʩʣʝʜʠʮʝ ʥʘʤʝʨʘʚʘʥʦʛ ʧʦʩʣʘ ʫʧʨʘʚʦ ʟʙʦʛ ʪʦʛʘ ʰʪʦ ʝʢʦʥʦʤʩʢʝ ʧʦʩʣʝʜʠʮʝ 

ʥʠʩʫ ʧʨʘʚʥʝ ʧʦʩʣʝʜʠʮʝñ.424 ʊʘʢʦʹʝ, ʟʘʜʘʪʘʢ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʥʠʿʝ ʥʠ ʜʘ ʠʩʧʠʪʫʿʝ 

ʝʢʦʥʦʤʩʢʝ ʤʦʪʠʚʝ ʩʪʨʘʥʘʢʘ ʟʘ ʟʘʢˀʫʯʝˁʝ ʫʛʦʚʦʨʘ, ʢʘʦ ʰʪʦ ʿʝ ʥʧʨ. ʥʘʤʝʨʘʚʘʥʠ ʥʘʯʠʥ 

ʢʦʨʠʰ˂ʝˁʘ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ʢʦʿʘ ʩʝ ʥʘ ʦʩʥʦʚʫ ʪʦʛ ʫʛʦʚʦʨʘ ʧʨʠʙʘʚˀʘ.425 ʀʧʘʢ, ʧʨʠʤʝʨ ʩʘ 

ʫʪʠʮʘʿʝʤ ʪʝʨʝʪʘ ʥʘ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ʥʘ ˁʝʥʫ ʮʝʥʫ ʥʝ ʪʨʝʙʘ ʧʦʛʨʝʰʥʦ ʪʫʤʘʯʠʪʠ ʪʘʢʦ ʜʘ 

ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʫʦʧʰʪʝ ʥʝ ʪʨʝʙʘ ʜʘ ʫʢʘʟʫʿʝ ʩʪʨʘʥʢʘʤʘ, ʦʜʥʦʩʥʦ ʩʪʠʮʘʦʮʫ ʥʘ ˁʠʭʦʚʦ 

ʧʦʩʪʦʿʘˁʝ. ʐʪʘʚʠʰʝ, ʧʠʪʘˁʝ ʜʘ ʣʠ ʥʘ ʦʜʨʝʹʝʥʦʿ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ʧʦʩʪʦʿʝ ʪʝʨʝʪʠ ʠʣʠ ʥʝ 

 
422 C. Reithmann, Die Prüfungs- und Belehrungspflicht des Notars, 33-34, Rn. 59. 
423 P. Jansen, §17, Rn. 10. 
424 Hans Gerhard Ganter, ĂZweifelsfragen im Notarhaftungsrechtñ, Deutsche Notar-Zeitschrift (DnotZ), 11/1998, 

856. 
425 C. Armbrüster, §17, Rn. 66-67; K. Wagner, G. Knechtel, § 52 NO, Rn. 8. 
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ʧʦʩʪʦʿʝ ʩʧʘʜʘ ʫ ʧʨʘʚʥʠ ʜʦʤʘʰʘʿ ʫʛʦʚʦʨʘ ʦ ʧʨʦʜʘʿʠ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ʦ ʢʦʿʝʤ ʿʝ ʿʘʚʥʠ 

ʙʝʣʝʞʥʠʢ ʜʫʞʘʥ ʜʘ ʧʦʫʯʠ ʩʪʨʘʥʢʝ.426 

ɼʫʞʥʦʩʪ ʧʦʫʯʘʚʘˁʘ ʥʝ ʦʙʫʭʚʘʪʘ ʥʠ ʫʢʘʟʠʚʘˁʝ ʩʪʨʘʥʢʠ ʥʘ ʝʚʝʥʪʫʘʣʥʝ ʩʫʤˁʝ ʫ 

ʩʦʣʝʚʝʥʪʥʦʩʪ ʠ ʧʦʫʟʜʘʥʦʩʪ ʜʨʫʛʝ ʫʛʦʚʦʨʥʝ ʩʪʨʘʥʝ.427 ʄʝʹʫʪʠʤ, ʧʦʿʝʜʠʥʠ ʥʝʤʘʯʢʠ ʘʫʪʦʨʠ 

ʩʤʘʪʨʘʿʫ ʜʘ ʿʝ ʥʦʪʘʨ ʢʦʿʝʤ ʿʝ ʧʦʟʥʘʪʦ ʜʘ ʿʝ ʥʘ ʠʤʦʚʠʥʠ ʿʝʜʥʝ ʫʛʦʚʦʨʥʝ ʩʪʨʘʥʝ ʧʦʢʨʝʥʫʪ 

ʩʪʝʯʘʿʥʠ ʧʦʩʪʫʧʘʢ ʠʣʠ ʜʘ ʩʫ ʦʜʨʝʹʝʥʝ ʤʝʨʝ ʦʙʝʟʙʝʹʝˁʘ ʜʫʞʘʥ ʜʘ ʥʘ ʪʦ ʫʧʦʟʦʨʠ ʩʪʨʘʥʢʫ 

ʙʫʜʫ˂ʠ ʜʘ ʩʝ ʨʘʜʠ ʦ ʦʛʨʘʥʠʯʝˁʠʤʘ ʦʚʣʘʰ˂ʝˁʘ ʨʘʩʧʦʣʘʛʘˁʘ ʢʦʿʝ ʩʚʘʢʘʢʦ ʩʧʘʜʘ ʫ ʧʨʘʚʥʠ 

ʜʦʤʘʰʘʿ ʫʛʦʚʦʨʘ. ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʜʫʞʥʦʩʪ ʧʦʫʯʘʚʘˁʘ ʥʝ ʧʦʩʪʦʿʠ ʘʢʦ ʦʥ ʩʘʤʦ ʩʫʤˁʘ ʫ 

ʧʦʩʪʦʿʘˁʝ ʦʩʥʦʚʘ ʟʘ ʦʪʚʘʨʘˁʝ ʩʪʝʯʘʿʥʦʛ ʧʦʩʪʫʧʢʘ ʟʙʦʛ ʥʝʩʧʦʩʦʙʥʦʩʪʠ ʧʣʘ˂ʘˁʘ ʠʣʠ 

ʧʨʝʪʝ˂ʝ ʥʝʩʧʦʩʦʙʥʦʩʪʠ ʧʣʘ˂ʘˁʘ.428 

ʋʧʨʢʦʩ ʧʨʝʪʭʦʜʥʦ ʥʘʚʝʜʝʥʦʤ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʥʝ ʤʦʞʝ ʩʘʩʚʠʤ ʜʘ ʟʘʥʝʤʘʨʠ 

ʝʢʦʥʦʤʩʢʝ ʧʦʩʣʝʜʠʮʝ ʫʛʦʚʦʨʘ ʿʝʨ ʟʥʘʯʘʿʥʘ ʜʠʩʧʨʦʧʦʨʮʠʿʘ ʠʟʤʝʹʫ ʯʠʥʠʜʙʝ ʠ 

ʧʨʦʪʠʚʯʠʥʠʜʙʝ ʤʦʞʝ ʫʢʘʟʘʪʠ ʥʘ ʝʚʝʥʪʫʘʣʥʝ ʥʝʜʦʧʫʰʪʝʥʝ ʮʠˀʝʚʝ, ʧʨʠʚʠʜʥʦʩʪ ʫʛʦʚʦʨʘ, 

ʦʜʥʦʩʥʦ ʥʘʤʝʨʫ ʩʪʨʘʥʘ ʜʘ ʠʟʙʝʛʥʫ ʟʘʢʦʥʩʢʝ ʦʙʘʚʝʟʝ ʫ ʢʦʤ ʩʣʫʯʘʿʫ ˂ʝ ʦʜʙʠʪʠ 

ʧʨʝʜʫʟʠʤʘˁʝ ʨʘʜˁʝ.429 ʇʨʝʤʘ ɸʤʙʨʠʩʪʝʨʫ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʙʠ ʤʦʨʘʦ ʜʘ ʧʦʩʘʚʝʪʫʿʝ 

ʩʪʨʘʥʢʝ ʦ ʝʢʦʥʦʤʩʢʠʤ ʧʦʩʣʝʜʠʮʘʤʘ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʩʘʤʦ ʥʘ ʦʩʥʦʚʫ ʦʧʰʪʝ ʜʫʞʥʦʩʪʠ 

ʩʪʘʨʘˁʘ, ʫʢʦʣʠʢʦ ʩʝ ʟʘ ʪʦ ʠʩʧʫʥʝ ʫʩʣʦʚʠ.430 

2.13.3.3. ʇʦʨʝʩʢʝ ʧʦʩʣʝʜʠʮʝ 

ʇʦʨʝʜ ʝʢʦʥʦʤʩʢʠʭ ʧʦʩʣʝʜʠʮʘ, ʫ ʚʝʟʠ ʩʘ ʦʙʘʚʝʟʦʤ ʧʦʫʯʘʚʘˁʘ ʯʝʩʪʦ ʩʝ ʧʦʩʪʘʚˀʘ ʠ 

ʧʠʪʘˁʝ ʜʘ ʣʠ ʿʝ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʜʫʞʘʥ ʜʘ ʫʧʦʟʥʘ ʩʪʨʘʥʢʝ ʩʘ ʝʚʝʥʪʫʘʣʥʠʤ ʧʦʨʝʩʢʠʤ 

ʦʙʘʚʝʟʘʤʘ ʢʦʿʝ ʧʨʦʠʟʣʘʟʝ ʠʟ ʟʘʢˀʫʯʝˁʘ ʫʛʦʚʦʨʘ. ɺʣʘʜʘʿʫ˂ʝ ʩʭʚʘʪʘˁʝ ʫ ʥʝʤʘʯʢʦʿ ʠ 

ʘʫʩʪʨʠʿʩʢʦʿ ʣʠʪʝʨʘʪʫʨʠ ʿʝ ʜʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʥʠʿʝ ʧʦʨʝʩʢʠ ʩʘʚʝʪʥʠʢ ʩʪʨʘʥʘʢʘ, ʪʝ ʜʘ ʦʥ 

ʥʠʿʝ ʜʫʞʘʥ ʜʘ ʠʭ ʧʦʫʯʘʚʘ ʦ ʧʦʨʝʩʢʠʤ ʧʠʪʘˁʠʤʘ.431 ʅʘ ʠʩʪʦʤ ʩʪʘʥʦʚʠʰʪʫ ʿʝ ʠ ʥʝʤʘʯʢʠ 

ʉʘʚʝʟʥʠ ʩʫʜ ʧʨʝʤʘ ʢʦʿʝʤ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ, ʧʦ ʧʨʘʚʠʣʫ, ʥʠʿʝ ʜʫʞʘʥ ʜʘ ʫʢʘʟʫʿʝ ʥʘ ʧʦʨʝʩʢʝ 

ʧʦʩʣʝʜʠʮʝ ʫʛʦʚʦʨʘ ʢʦʿʠ ʧʦʪʚʨʹʫʿʝ ʥʠ ʥʘ ʦʩʥʦʚʫ Ä 17, ʩʪ. 1, ʨʝʯ. 1 ʥɿʇʦʪʀʩʧ ʢʦʿʦʤ ʩʝ 

ʨʝʛʫʣʠʰʝ ʦʙʘʚʝʟʘ ʧʦʫʯʘʚʘˁʘ, ʥʠʪʠ Ä 14, ʩʪ. 1, ʨʝʯ. 2 ʥɿʅʦʪ ʢʦʿʦʤ ʿʝ ʧʨʝʜʚʠʹʝʥʘ ʦʧʰʪʘ 

 
426 C. Reithmann, Die Prüfungs- und Belehrungspflicht des Notars, 32, Rn. 57. 
427 C. Armbrüster, §17, Rn. 66. 
428Michael Schillig, ñGlªubigeranfechtung gegen den Einzelrechtsnachfolger ï Voraussetzungen und 

Rechtsfolgen aus notarieller Sichtò, Mitteilungen des Bayerischen Notarvereins (MittBayNot), 5/2002, 352; C. 

Armbrüster, §17, Rn. 68. 
429 C. Armbrüster, §17, Rn. 69. 
430 Ibid. 
431 C. Armbrüster, §17, Rn. 59; H. G. Ganter, 856; K. Wagner, G. Knechtel, § 52 NO, Rn. 11. 
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ʜʫʞʥʦʩʪ ʩʪʘʨʘˁʘ.432 ʇʨʝʤʘ ɱʘʥʩʝʥʫ, Ăʠʟ ʧʦʨʝʩʢʝ ʦʙʘʚʝʟʝ ʥʝ ʧʨʦʠʟʣʘʟʠ ʙʠʣʦ ʢʘʢʚʘ 

Ăʦʧʘʩʥʦʩʪñ ʠʣʠ Ăʦʰʪʝ˂ʝˁʝñ ʩʪʨʘʥʢʝ, ʚʝ˂ ʿʝ ʦʥʘ ʟʘʢʦʥʦʤ ʦʜʨʝʹʝʥʘ ʧʦʩʣʝʜʠʮʘ ʦʩʪʚʘʨʝˁʘ 

ʧʦʨʝʩʢʦʧʨʘʚʥʦʛ ʯʠˁʝʥʠʯʥʦʛ ʩʪʘˁʘñ.433 ɻʘʥʪʝʨ ʠʩʪʠʯʝ ʜʘ ʿʝ ʥʝʜʦʚʦˀʥʦ ʦʙʨʘʟʣʦʞʝˁʝ ʜʘ 

ʜʫʞʥʦʩʪ ʧʦʫʯʘʚʘˁʘ ʥʝ ʦʙʫʭʚʘʪʘ ʠ ʧʦʨʝʩʢʝ ʧʦʩʣʝʜʠʮʝ ʟʙʦʛ ʪʦʛʘ ʰʪʦ ʦʥʝ ʧʦ ʧʨʘʚʠʣʫ ʥʝ 

ʩʧʘʜʘʿʫ ʫ ʩʘʜʨʞʠʥʫ ʧʦʩʣʘ ʢʦʿʠ ʩʝ ʧʦʪʚʨʹʫʿʝ, ʚʝ˂ ʥʘʩʪʘʿʫ ʧʦ ʩʠʣʠ ʟʘʢʦʥʘ ʢʘʦ ˁʝʛʦʚʘ 

ʧʦʩʣʝʜʠʮʘ.434 ʇʦ ˁʝʤʫ, ʩʫʰʪʠʥʘ ʿʝ ʫ ʪʦʤʝ ʰʪʦ ʧʦʨʝʩʢʝ ʧʦʩʣʝʜʠʮʝ, ʧʦ ʧʨʘʚʠʣʫ, ʥʠʩʫ 

ʥʝʧʦʩʨʝʜʥʝ ʧʦʩʣʝʜʠʮʝ ʧʨʘʚʥʦʛ ʧʦʩʣʘ.435 ɿʙʦʛ ʪʦʛʘ, ʦʥʝ ʤʦʛʫ ʙʠʪʠ ʦʙʫʭʚʘ˂ʝʥʝ ʜʫʞʥʦʰ˂ʫ 

ʧʦʫʯʘʚʘˁʘ ʦʥʜʘ ʢʘʜʘ ʥʝʧʦʩʨʝʜʥʦ ʫʪʠʯʫ ʥʘ ʧʨʘʚʥʠ ʧʦʩʘʦ ʢʦʿʠ ʩʝ ʟʘʢˀʫʯʫʿʝ.436 ʊʘʢʦʹʝ, 

ʧʦʫʯʘʚʘˁʝ ʦ ʧʦʨʝʩʢʠʤ ʧʠʪʘˁʠʤʘ ʤʦʞʝ ʙʠʪʠ ʧʨʝʜʚʠʹʝʥʦ ʠ ʧʦʩʝʙʥʠʤ ʟʘʢʦʥʩʢʠʤ 

ʦʜʨʝʜʙʘʤʘ. ʋ ʩʢʣʘʜʫ ʩʘ Ä 19 ʥɿʇʦʪʀʩʧ, ʢʘʜʘ ʩʝ, ʧʨʝʤʘ ʧʨʘʚʠʣʠʤʘ ʦ ʧʦʨʝʟʫ ʥʘ ʧʨʦʤʝʪ 

ʟʝʤˀʠʰʪʘ (Grunderwerbsteuerrecht), ʫʧʠʩ ʫ ʟʝʤˀʠʰʥʝ ʢˁʠʛʝ ʤʦʞʝ ʠʟʚʨʰʠʪʠ ʩʘʤʦ ʥʘʢʦʥ 

ʧʦʜʥʦʰʝˁʘ ʧʦʪʚʨʜʝ ʫʧʨʘʚʝ ʟʘ ʬʠʥʘʥʩʠʿʝ ʦ ʫʨʝʜʥʦʤ ʠʟʚʨʰʝˁʫ ʧʦʨʝʩʢʠʭ ʦʙʘʚʝʟʘ, ʥʦʪʘʨ 

ʥʘ ʪʦ ʪʨʝʙʘ ʜʘ ʫʢʘʞʝ ʩʪʨʘʥʢʘʤʘ ʠ ʜʘ ʪʦ ʢʦʥʩʪʘʪʫʿʝ ʪʦ ʫ ʟʘʧʠʩʫ. ʎʠˀ ʦʚʝ ʦʜʨʝʜʙʝ ʿʝ ʜʘ ʩʝ 

ʩʪʨʘʥʢʘʤʘ ʫʢʘʞʝ ʥʘ ʪʦ ʜʘ ʩʝ ʧʦʨʝʩʢʝ ʦʙʘʚʝʟʝ ʤʦʛʫ ʠʩʧʨʝʯʠʪʠ ʠʟʚʨʰʝˁʫ ʧʦʪʚʨʹʝʥʦʛ 

ʫʛʦʚʦʨʘ437. ʋ ʩʚʘʢʦʤ ʩʣʫʯʘʿʫ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʥʠʿʝ ʜʫʞʘʥ ʜʘ ʠʭ ʧʦʫʯʘʚʘ ʫʦʧʰʪʝʥʦ ʦ ʦʚʦʿ 

ʚʨʩʪʠ ʧʦʨʝʟʘ, ʚʠʩʠʥʠ ʠʣʠ ʢʦʥʩʪʨʫʢʮʠʿʘʤʘ ʢʦʿʠʤʘ ʙʠ ʩʝ ʧʦʩʪʠʛʣʘ ʫʰʪʝʜʘ ʥʘ ʠʤʝ ʧʦʨʝʟʘ.438 

ʋʢʦʣʠʢʦ ʙʠ ʧʘʢ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ, ʠʘʢʦ ʥʘ ʪʦ ʥʠʝʿ ʦʙʘʚʝʟʘʥ, ʧʦʩʘʚʝʪʦʚʘʦ ʩʪʨʘʥʢʝ ʫ ʚʝʟʠ ʩʘ 

ʧʦʨʝʟʦʤ ʦʥ ʦʜʛʦʚʘʨʘ ʟʘ ʪʘʯʥʦʩʪ ʠʥʬʦʨʤʘʮʠʿʘ ʦ ʧʦʨʝʩʢʠʤ ʦʙʘʚʝʟʘʤʘ. 

ʋ ʰʚʘʿʮʘʨʩʢʦʿ ʪʝʦʨʠʿʠ ʤʦʛʫ ʩʝ ʩʨʝʩʪʠ ʨʘʟʣʠʯʠʪʘ ʤʠʰˀʝˁʘ.439 ʇʨʝʤʘ 

ʪʨʘʜʠʮʠʦʥʘʣʥʦʤ ʩʭʚʘʪʘˁʫ, ʫ ʩʣʫʯʘʿʫ ʥʝʜʦʚʦˀʥʦʛ ʨʘʟʿʘʰˁʝˁʘ ʧʦʨʝʩʢʠʭ ʧʦʩʣʝʜʠʮʘ 

ʥʦʪʘʨ ʥʝ ʦʜʛʦʚʘʨʘ ʟʙʦʛ ʧʦʚʨʝʜʝ ʜʫʞʥʦʩʪʠ ʧʨʠʣʠʢʦʤ ʚʨʰʝˁʘ ʥʦʪʘʨʩʢʝ ʜʝʣʘʪʥʦʩʪʠ.440 

ʇʨʝʤʘ ʥʦʚʠʿʠʤ ʩʭʚʘʪʘˁʠʤʘ, ʫ ʦʜʨʝʹʝʥʦʤ ʦʙʠʤʫ ʪʨʝʙʘ ʧʦʪʚʨʜʠʪʠ ʜʫʞʥʦʩʪ ʧʦʫʯʘʚʘˁʘ 

ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʦ ʧʦʨʝʩʢʠʤ ʧʦʩʣʝʜʠʮʘʤʘ. ʇʨʝʤʘ ʿʝʜʥʠʤʘ, ʪʘ ʦʙʘʚʝʟʘ ʧʦʩʪʦʿʠ ʘʢʦ 

 
432 ʇʨʝʩʫʜʘ ʥʝʤʘʯʢʦʛ ʉʘʚʝʟʥʦʛ ʩʫʜʘ ʙʨ. III ZR 33/07 ʦʜ 20.9.2007. ʛʦʜʠʥʝ. 
433 P. Jansen, §19, Rn. 2 ʩʘ ʜʘˀʠʤ ʫʧʫ˂ʠʚʘˁʝʤ. 
434 H. G. Ganter, 856. ʆʚʦ ʦʙʨʘʟʣʦʞʝˁʝ ʥʘʚʦʜʠ ɸʨʤʙʨʠʩʪʝʨ. ɺʠʜ. C. Armbrüster, §17, Rn. 59 ʩʘ ʜʘˀʠʤ 

ʫʧʫ˂ʠʚʘˁʝʤ. 
435 H. G. Ganter, 857. 
436 H. G. Ganter, 857. N. Preuß, §19, Rn. 1. ʊʘʢʦ, ʘʢʦ ʩʝ ʧʨʠʣʠʢʦʤ ʢʫʧʦʚʠʥʝ ʧʨʝʜʫʟʝ˂ʘ ʫ ʮʝʣʦʩʪʠ ʫʛʦʚʦʨʦʤ 

ʞʝʣʠ ʠʩʢˀʫʯʠʪʠ ʦʜʛʦʚʦʨʥʦʩʪ ʟʘ ʜʦ ʪʘʜʘ ʥʘʩʪʘʣʝ ʦʙʘʚʝʟʝ ʫ ʩʢʣʘʜʫ ʩʘ §25 ʥʝʤʘʯʢʦʛ ʊʨʛʦʚʘʯʢʦʛ ʟʘʢʦʥʠʢʘ 

ʥʝʦʧʭʦʜʥʦ ʿʝ ʨʘʜʠ ʨʘʟʿʘʰˁʝˁʘ ʧʨʘʚʥʦʛ ʜʦʤʘʰʘʿʘ ʫʢʘʟʘʪʠ ʠ ʥʘ ʦʜʨʝʜʙʝ ɿʘʢʦʥʘ ʦ ʧʦʨʝʟʠʤʘ (§§75 ʠ ʜʘˀʝ) 

ʢʦʿʠʤʘ ʩʝ ʨʝʛʫʣʠʰʝ ʦʜʛʦʚʦʨʥʦʩʪ ʩʪʠʮʘʦʮʘ ʟʘ ʜʫʛʦʚʝ ʧʦ ʦʩʥʦʚʫ ʧʦʨʝʟʘ ʥʘ ʧʦʩʣʦʚʘˁʝ ʧʨʝʜʫʟʝ˂ʘ. ɻʘʥʪʝʨ 

ʩʤʘʪʨʘ ʜʘ ʧʦʨʝʩʢʝ ʧʦʩʣʝʜʠʮʝ ʩʧʘʜʘʿʫ ʫ ʧʨʘʚʥʠ ʜʦʤʘʰʘʿ ʫʛʦʚʦʨʘ ʠ ʦʥʜʘ ʢʘʜʘ ʫʛʦʚʦʨʘʯʠ ʨʘʩʢʠʥʫ ʨʘʥʠʿʝ 

ʧʦʪʚʨʹʝʥʠ ʫʛʦʚʦʨ ʟʙʦʛ ʥʝʛʘʪʠʚʥʠʭ ʧʦʨʝʩʢʠʭ ʧʦʩʣʝʜʠʮʘ ʠ ʦʙʨʘʪʝ ʩʝ ʠʩʪʦʤ ʥʦʪʘʨʫ ʨʘʜʠ ʧʦʪʚʨʹʠʚʘˁʘ 

ʠʟʤʝˁʝʥʦʛ ʫʛʦʚʦʨʘ ʢʦʿʠʤ ʩʝ ʦʚʝ ʥʝʛʘʪʠʚʥʝ ʧʦʩʣʝʜʠʮʝ ʠʟʙʝʛʘʚʘʿʫ.  
437 P. Jansen, § 19, Rn. 3. N. Preuß, § 19, Rn. 4.  
438 H. G. Ganter, 857. N. Preuß, §19, Rn. 3. 
439 Jºrg Schmid, ĂGrundlagen zur notariellen Belehrungs- und Beratungspflichtñ ʫ Belehrungs- und 

Beratungspflicht des Notars (Hrsg. Jörg Schmid), Zürich 2006, 25-27 ʩʘ ʜʘˀʠʤ ʫʧʫ˂ʠʚʘˁʠʤʘ. 
440 Ibid.  
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ʩʪʨʘʥʢʘ ʫʢʦʣʠʢʦ ʙʠ ʟʥʘʣʘ ʧʦʨʝʩʢʝ ʧʦʩʣʝʜʠʮʝ, ʩʘ ʚʝʨʦʚʘʪʥʦ˂ʦʤ ʢʦʿʘ ʩʝ ʛʨʘʥʠʯʠ ʩʘ 

ʩʠʛʫʨʥʦʰ˂ʫ ʥʝ ʙʠ ʠʣʠ ʥʝ ʙʠ ʧʦʜ ʪʠʤ ʫʩʣʦʚʠʤʘ ʟʘʢˀʫʯʠʣʘ ʧʨʘʚʥʠ ʧʦʩʘʦ. ʇʨʝʤʘ ʜʨʫʛʦʤ 

ʩʭʚʘʪʘˁʫ, ʦʚʘ ʜʫʞʥʦʩʪ ʟʘʚʠʩʠ ʦʜ ʚʨʩʪʝ ʧʦʨʝʟʘ. ʇʨʝʤʘ ʦʚʠʤ ʘʫʪʦʨʠʤʘ, ʦʥʘ ʧʦʩʪʦʿʠ ʢʦʜ 

ʧʦʨʝʟʘ ʥʘ ʩʪʠʮʘˁʝ ʧʨʘʚʘ ʥʘ ʥʝʧʦʢʨʝʪʥʦʩʪʠʤʘ, ʧʦʨʝʟʘ ʥʘ ʥʘʩʣʝʹʝ ʠ ʧʦʢʣʦʥʝ.441 ʇʨʝʤʘ 

ʐʤʠʜʫ, ʯʘʢ ʠ ʘʢʦ ʩʘʚʝʪʦʚʘˁʝ ʦ ʧʦʨʝʟʫ ʥʝ ʩʧʘʜʘ ʫ ʩʣʫʞʙʝʥʫ ʜʫʞʥʦʩʪ ʥʦʪʘʨʘ ʧʨʠʣʠʢʦʤ 

ʧʦʪʚʨʹʠʚʘˁʘ ʠʩʧʨʘʚʝ, ʬʘʢʪʠʯʢʠ ʿʝ ʪʨʝʙʘ ʧʦʪʚʨʜʠʪʠ ʫ ʦʙʠʤʫ ʢʦʿʠ ʿʝ ʥʝʦʧʭʦʜʘʥ ʜʘ ʙʠ ʩʝ 

ʩʭʚʘʪʠʣʘ ʧʨʘʚʘ ʚʦˀʘ ʩʪʨʘʥʘʢʘ. ɹʣʠʩʢʦʩʪ ʚʨʩʪʝ ʧʦʨʝʟʘ ʧʨʘʚʥʦʤ ʧʦʩʣʫ ʢʦʿʠ ʩʝ ʧʦʪʚʨʹʫʿʝ 

ʿʝ ʧʦʤʦ˂ʥʦ ʩʨʝʜʩʪʚʦ ʟʘ ʧʨʦʮʝʥʫ, ʜʘ ʣʠ ʧʦʫʯʘʚʘˁʝ ʤʦʞʝ ʜʘ ʫʪʠʯʝ ʥʘ ʚʦˀʫ ʩʪʨʘʥʘʢʘ ʠ ʜʘ 

ʣʠ ʿʝ ʧʦʪʨʝʙʥʦ ʧʨʦʩʪʦ ʫʧʦʟʦʨʝˁʝ ʠʣʠ ʜʘˀʝ ʧʦʫʯʘʚʘˁʝ.442  

ʋ ʜʦʤʘ˂ʦʿ ʧʨʘʢʩʠ ʿʘʚʥʠ ʙʝʣʝʞʥʠʮʠ ʨʝʜʦʚʥʦ ʧʦʫʯʘʚʘʿʫ ʩʪʨʘʥʢʝ ʦ ʧʦʨʝʩʢʠʤ 

ʦʙʘʚʝʟʘʤʘ ʢʦʿʝ ʧʨʘʪʝ ʟʘʢˀʫʯʝˁʝ ʫʛʦʚʦʨʘ. ʆʚʘ ʜʫʞʥʦʩʪ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʧʨʦʠʟʣʘʟʠ ʠʟ 

ʧʨʘʚʠʣʘ ɿʘʢʦʥʘ ʦ ʧʦʨʝʟʠʤʘ ʥʘ ʠʤʦʚʠʥʫ.443 ʇʨʝʤʘ ʦʜʨʝʜʙʘʤʘ ʦʚʦʛ ʟʘʢʦʥʘ, ʢʘʜʘ ʿʝ ʧʨʝʜʤʝʪ 

ʦʧʦʨʝʟʠʚʘˁʘ ʧʨʘʚʦ ʢʦʿʝ ʩʝ ʩʪʠʯʝ ʫʛʦʚʦʨʦʤ ʢʦʿʠ ʦʚʝʨʘʚʘ, ʧʦʪʚʨʹʫʿʝ ʠʣʠ ʩʘʩʪʘʚˀʘ ʿʘʚʥʠ 

ʙʝʣʝʞʥʠʢ ʩʤʘʪʨʘ ʩʝ ʜʘ ʧʦʨʝʩʢʘ ʦʙʘʚʝʟʘ ʥʘʩʪʘʿʝ ʜʘʥʦʤ ʟʘʢˀʫʯʝˁʘ ʫʛʦʚʦʨʘ. ʋ ʦʚʠʤ 

ʩʣʫʯʘʿʝʚʠʤʘ, ʥʝ ʧʦʜʥʦʩʠ ʩʝ ʧʦʨʝʩʢʘ ʧʨʠʿʘʚʘ, ʚʝ˂ ʿʝ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʜʫʞʘʥ ʜʘ ʠʩʧʨʘʚʫ ʫ 

ʢʦʿʦʿ ʿʝ ʩʘʜʨʞʘʥ ʫʛʦʚʦʨ ʥʘ ʦʩʥʦʚʫ ʢʦʿʝʛ ʩʝ ʩʪʠʯʝ ʧʨʘʚʦ, ʫ ʨʦʢʫ ʦʜ 24 ʩʘʪʘ ʦʜ ʠʟʚʨʰʝˁʘ 

ʨʘʜˁʝ, ʫʯʠʥʠ ʜʦʩʪʫʧʥʦʤ, ʧʫʪʝʤ ʝʣʝʢʪʨʦʥʩʢʦʛ ʰʘʣʪʝʨʘ, ʥʘʜʣʝʞʥʦʤ ʧʦʨʝʩʢʦʤ ʦʨʛʘʥʫ.444 

ʆʥ ʿʝ ʜʫʞʘʥ ʜʘ ʫʟ ʠʩʧʨʘʚʫ ʜʦʩʪʘʚʠ ʠ ʜʨʫʛʝ ʧʦʪʨʝʙʥʝ ʧʦʜʘʪʢʝ ʟʘ ʫʪʚʨʹʠʚʘˁʝ ʧʦʨʝʩʢʝ 

ʦʙʘʚʝʟʝ ʢʦʿʝ ʤʫ ʜʦʩʪʘʚˀʘ ʦʙʚʝʟʥʠʢ.445 ʋʢʦʣʠʢʦ ʤʫ ʦʙʚʝʟʥʠʢ ʥʝ ʜʦʩʪʘʚʠ ʧʦʪʨʝʙʥʘ 

ʠʟʿʘʰˁʝˁʘ ʠ ʜʦʢʘʟʝ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʦ ʪʦʤʝ ʩʘʯʠˁʘʚʘ ʙʝʣʝʰʢʫ ʢʦʿʫ ʜʦʩʪʘʚˀʘ ʧʦʨʝʩʢʦʤ 

ʦʨʛʘʥʫ.446 ʊʘʜʘ ʿʝ ʦʙʚʝʟʥʠʢ ʜʫʞʘʥ ʜʘ ʫ ʨʦʢʫ ʦʜ 30 ʜʘʥʘ ʩʘʤ ʜʦʩʪʘʚʠ ʪʝ ʧʦʜʘʪʢʝ, ʦʜʥʦʩʥʦ 

ʜʦʢʘʟʝ ʥʘʜʣʝʞʥʦʤ ʧʦʨʝʩʢʦʤ ʦʨʛʘʥʫ. ʋ ʩʣʫʯʘʿʫ ʜʘ ʪʦ ʥʝ ʫʯʠʥʠ, ʧʦʨʝʩʢʘ ʦʙʘʚʝʟʘ ʩʝ 

ʫʪʚʨʹʫʿʝ ʧʨʝʤʘ ʧʦʜʘʮʠʤʘ ʢʦʿʠʤʘ ʨʘʩʧʦʣʘʞʝ ʥʘʜʣʝʞʥʠ ʧʦʨʝʩʢʠ ʦʨʛʘʥ.447 ʄʝʹʫʪʠʤ, ʿʘʚʥʠ 

ʙʝʣʝʞʥʠʢ ʩʚʘʢʘʢʦ ʥʠʿʝ ʧʦʨʝʩʢʠ ʩʘʚʝʪʥʠʢ ʩʪʨʘʥʘʢʘ ʠ ʥʠʿʝ ʜʫʞʘʥ ʜʘ ʧʦʫʯʘʚʘ ʩʪʨʘʥʢʝ ʦ 

 
441 Ibid. 
442 Ibid. 
443 ɿʘʢʦʥ ʦ ʧʦʨʝʟʠʤʘ ʥʘ ʠʤʦʚʠʥʫ- ɿʇʦʨʀʤ (ʉʣ. ʛʣʘʩʥʠʢ ʈʉ, ʙʨ. 26/2001, ʉʣ. ʣʠʩʪ ʉʈɱ, ʙʨ. 42/2002 ï ʦʜʣʫʢʘ 

ʉʋʉ ʠ ʉʣ. ɻʣʘʩʥʠʢ ʈʉ, ʙʨ. 80/2002, 80/2002 ï ʜʨ. ʟʘʢʦʥ, 135/2004, 61/2007, 5/2009, 101/2010, 24/2011, 

78/2011, 57/2012 ï ʦʜʣʫʢʘ ʉʋʉ, 47/2013, 68/2014 ï ʜʨ. ʟʘʢʦʥ, 95/2018, 99/2018 -ʦʜʣʫʢʘ ʋʉ, 86/2019 ʠ 

144/2020). 
444 ʏʣ. 33ʙ, ʩʪ. 1 ʠ 2 ɿʇʦʨʀʤ. ʆʚʘʿ ʯʣʘʥ ʦʜʥʦʩʠ ʩʝ ʥʘ ʧʦʨʝʩʢʝ ʧʨʠʿʘʚʝ ʦʙʚʝʟʥʠʢʘ ʢʦʿʠ ʥʝ ʚʦʜʠ ʧʦʩʣʦʚʥʝ 

ʢˁʠʛʝ, ʜʦʢ ʩʝ ʧʦʨʝʟ ʥʘ ʠʤʦʚʠʥʫ ʦʙʚʝʟʥʠʢʘ ʢʦʿʠ ʚʦʜʠ ʧʦʩʣʦʚʥʝ ʢˁʠʛʝ ʫʪʚʨʹʫʿʝ ʩʘʤʦʦʧʦʨʝʟʠʚʘˁʝʤ.  ɺʠʜ. 

ʯʣ. 33 ɿʇʦʨʀʤ. ʆʚʘ ʜʫʞʥʦʩʪ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʧʨʝʜʚʠʹʝʥʘ ʿʝ ʠ ʫ ʯʣ. 23, ʩʪ. 6 ɿʘʢʦʥʘ ʦ ʧʦʩʪʫʧʢʫ ʫʧʠʩʘ ʫ 

ʢʘʪʘʩʪʘʨ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ʠ ʚʦʜʦʚʘ (ʉʣ . ʛʣʘʩʥʠʢ ʈʉ, ʙʨ. 41/2018, 95/2018, 31/2019 ʠ 15/2020). 
445 ʏʣ. 33ʙ, ʩʪ. 3 ʠ 4 ɿʇʦʨʀʤ. 
446 ʇʨʘʚʠʣʥʠʢ ʦ ʥʘʯʠʥʫ ʧʦʜʥʦʰʝˁʘ ʧʨʠʿʘʚʝ ʟʘ ʧʦʨʝʟʝ ʥʘ ʠʤʦʚʠʥʫ ʧʨʝʢʦ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ (ʉʣ. ɻʣʘʩʥʠʢ 

ʈʉ, ʙʨ. 50/2018). 
447 ʏʣ. 33ʙ, ʩʪ. 5 ʠ 6 ɿʇʦʨʀʤ. 
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ʩʘʤʠʤ ʫʩʣʦʚʠʤʘ ʠ ʥʘʯʠʥʫ ʫʪʚʨʹʠʚʘˁʘ ʧʦʨʝʟʘ ʥʘ ʠʤʦʚʠʥʫ, ʧʦʨʝʩʢʦʿ ʦʩʥʦʚʠʮʠ, ʩʪʦʧʠ ʠ 

ʩʣ. 

ʀʟ ʥʘʚʝʜʝʥʦʛ ʩʝ, ʩʤʘʪʨʘʤʦ, ʥʝ ʤʦʞʝ ʟʘʢˀʫʯʠʪʠ ʜʘ ʿʝ ʧʦʫʯʘʚʘˁʝ ʩʪʨʘʥʘʢʘ ʫ ʚʝʟʠ ʩʘ 

ʧʦʨʝʟʦʤ ʥʘ ʠʤʦʚʠʥʫ ʜʫʞʥʦʩʪ ʢʦʿʘ ʧʨʦʠʟʣʘʟʠ ʠʟ ʧʨʘʚʠʣʘ ʢʦʿʠʤ ʩʝ ʫʨʝʹʫʿʝ ˁʝʛʦʚʘ ʜʫʞʥʦʩʪ 

ʧʦʫʯʘʚʘˁʘ ʦ ʧʨʘʚʥʠʤ ʜʦʤʘʰʘʿʠʤʘ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʧʨʠʣʠʢʦʤ ʩʘʯʠˁʘʚʘˁʘ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʠʣʠ ʧʦʪʚʨʹʠʚʘˁʘ ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ. ʆʚʘ ʫʣʦʛʘ ʿʘʚʥʦʛ 

ʙʝʣʝʞʥʠʢʘ ʠ ˁʝʛʦʚʦ ʧʦʫʯʘʚʘˁʝ ʦ ʧʦʩʪʫʧʢʫ ʫʪʚʨʹʠʚʘˁʘ ʧʦʨʝʟʘ ʥʘ ʠʤʦʚʠʥʫ ʫ ʥʘʰʝʤ 

ʧʨʘʚʫ ʧʨʦʠʟʣʘʟʠ ʥʝʧʦʩʨʝʜʥʦ ʠʟ ʦʜʨʝʜʘʙʘ ɿʇʦʨʀʤ, ʢʦʿʝ ʩʫ ʧʘʢ ʧʦʩʣʝʜʠʮʘ ʥʘʩʪʦʿʘˁʘ ʜʘ ʩʝ 

ʦʙʝʟʙʝʜʠ ʚʝ˂ʠ ʩʪʝʧʝʥ ʧʨʘʚʥʝ ʩʠʛʫʨʥʦʩʪʠ ʠ ʘʞʫʨʥʦʩʪʠ ʿʘʚʥʠʭ ʨʝʛʠʩʪʘʨʘ. ɼʫʞʥʦʩʪ 

ʜʦʩʪʘʚˀʘˁʘ ʠʩʧʨʘʚʝ ʧʦʨʝʩʢʦʤ ʦʨʛʘʥʫ, ʢʘʦ ʠ ʦʨʛʘʥʫ ʥʘʜʣʝʞʥʦʤ ʟʘ ʧʦʩʣʦʚʝ ʢʘʪʘʩʪʨʘ, 

ʦʩʥʦʚʥʦʤ ʩʫʜʫ ʨʘʜʠ ʝʚʠʜʝʥʮʠʿʝ ʫʛʦʚʦʨʘ ʦ ʧʨʦʤʝʪʫ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ʠʤʘ ʟʘ ʮʠˀ ʩʤʘˁʝˁʝ 

ʙʠʨʦʢʨʘʪʠʿʝ, ʢʘʦ ʠ ʦʙʝʟʙʝʹʝˁʝ ʧʦʪʨʝʙʥʠʭ ʠ ʘʞʫʨʥʠʭ ʧʦʜʘʪʘʢʘ ʥʘʜʣʝʞʥʠʤ ʦʨʛʘʥʠʤʘ. ʅʘ 

ʦʚʘʿ ʥʘʯʠʥ, ʿʝʜʥʠʤ ʦʜʣʘʩʢʦʤ ʢʦʜ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʧʦʩʪʠʞʝ ʩʝ ʦʥʦ ʰʪʦ ʿʝ ʨʘʥʠʿʝ 

ʟʘʭʪʝʚʘʣʦ ʚʠʰʝʩʪʨʫʢʝ ʧʦʩʝʪʝ ʨʘʟʣʠʯʠʪʠʤ ʜʨʞʘʚʥʠʤ ʦʨʛʘʥʠʤʘ, ʧʦʧʫˁʘʚʘˁʝ ʚʝʣʠʢʦʛ 

ʙʨʦʿʘ ʨʘʟʣʠʯʠʪʠʭ ʦʙʨʘʟʘʮʘ ʠ ʧʣʘ˂ʘˁʝ ʚʠʰʝ ʨʘʟʣʠʯʠʪʠʭ ʪʘʢʩʠ.  

3. ʍʘʿʩʦʚʦ ʩʭʚʘʪʘˁʝ ʦ ʦʜʨʝʹʠʚʘˁʫ ʮʠˀʝʚʘ ʧʦʿʝʜʠʥʠʭ ʫʩʣʦʚʘ ʬʦʨʤʝ 

ʅʝʤʘʯʢʠ ʘʫʪʦʨ ʍʘʿʩ ʥʘʚʦʜʠ ʢʘʦ ʧʨʦʙʣʝʤ ʥʝʜʦʚʦˀʥʦ ʿʘʩʥʦ ʜʝʬʠʥʠʩʘˁʝ ʮʠˀʘ ʢʦʿʠ 

ʩʝ ʞʝʣʠ ʧʦʩʪʠ˂ʠ ʫʚʦʹeˁʝʤ ʫʩʣʦʚʘ ʬʦʨʤʝ ʟʘ ʦʜʨʝʹʝʥʫ ʚʨʩʪʫ ʫʛʦʚʦʨʘ. ʆʥ ʫʢʘʟʫʿʝ ʥʘ ʪʦ ʜʘ 

ʩʝ ʫ ʪʝʦʨʠʿʠ ʥʘʿʯʝʰ˂ʝ ʩʚʘʢʦʤ ʫʩʣʦʚʫ ʬʦʨʤʝ ʧʨʠʧʠʩʫʿʝ ʚʠʰʝ ʨʘʟʣʠʯʠʪʠʭ ʮʠˀʝʚʘ. 

ʅʝʩʧʦʨʥʦ ʿʝ ʜʘ ʩʝ ʩʚʘʢʦʤ ʬʦʨʤʦʤ ʤʦʞʝ ʦʩʪʚʘʨʠʪʠ ʚʠʰʝ ʮʠˀʝʚʘ, ʘʣʠ ʿʝ ʧʦʪʨʝʙʥʦ 

ʠʟʜʚʦʿʠʪʠ ʦʥʘʿ ʨʘʟʣʦʛ ʟʙʦʛ ʢʦʿʝʛ ʿʝ ʫ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ ʧʨʦʧʠʩʘʥʘ ʦʜʨʝʹʝʥʘ ʚʨʩʪʘ 

ʬʦʨʤʝ. ʍʘʿʩ ʥʘʚʦʜʠ ʜʘ ʩʝ Ăʧʦʥʝʢʘʜ ʩʪʠʯʝ ʫʪʠʩʘʢ, ʜʘ ʿʝ ʦʙʘʚʝʟʥʘ ʬʦʨʤʘ ʫʚʝʜʝʥʘ ʨʘʜʠ 

ʠʩʧʫˁʝˁʘ ʿʝʜʥʦʛ ʮʠˀʘ ʬʦʨʤʝ ʠ ʢʘʩʥʠʿʝ ï ʜʘ ʣʠ ʟʙʦʛ ʪʦʛʘ ʰʪʦ ʩʝ ʧʨʝʧʦʟʥʘʿʝ ʥʝʜʦʚʦˀʘʥ 

ʢʘʧʘʮʠʪʝʪ ʧʨʘʚʦʛ ʮʠˀʘ ʬʦʨʤʝ ʠʣʠ ʟʘʪʦ ʰʪʦ ʿʝ ʢʘʥʦʥ ʮʠˀʝʚʘ ʬʦʨʤʝ ʚʝ˂ ʧʦʩʪʘʦ ʪʦʣʠʢʦ 

ʫʦʙʠʯʘʿʝʥ ʜʘ ʩʝ ʦʥ ʥʘʚʦʜʠ ʫ ʩʚʘʢʦʤ ʩʣʫʯʘʿʫ, ʘʫʪʦʤʘʪʩʢʠ, ʢʦʜ ʩʚʘʢʦʛ ʫʩʣʦʚʘ ʬʦʨʤʝ ʫ 

ʧʦʪʧʫʥʦʩʪʠ ï ʜʦʧʫˁʝʥ ʩʚʠʤ ʜʨʫʛʠʤ ʤʦʛʫ˂ʠʤ ʮʠˀʝʚʠʤʘ ʬʦʨʤʝñ.448 ʂʘʦ ʧʨʠʤʝʨ ʟʘ ʪʦ 

ʥʘʚʦʜʠ ʫʩʣʦʚ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʦ ʧʨʦʤʝʪʫ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ʠʟ Ä 313, ʦʜʥʦʩʥʦ ʫ ʚʘʞʝ˂ʦʿ 

ʨʝʜʘʢʮʠʿʠ Ä 311b ʥɻɿ. ʋ ʄʦʪʠʚʠʤʘ ʟʘ ʥɻɿ ʩʝ ʢʘʦ ʨʘʟʣʦʛ ʫʚʦʹʝˁʘ ʦʙʘʚʝʟʥʝ ʬʦʨʤʝ ʟʘ ʦʚʝ 

ʫʛʦʚʦʨʝ ʥʘʚʦʜʝ ʜʨʫʰʪʚʝʥʠ ʟʥʘʯʘʿ ʧʨʘʚʘ ʩʚʦʿʠʥʝ ʥʘ ʥʝʧʦʢʨʝʪʥʦʩʪʠʤʘ, ʰʠʨʦʢ ʧʨʘʚʥʠ 

ʜʦʤʘʰʘʿ ʠ ʜʫʛʦʨʦʯʥʝ ʧʨʘʚʥʝ ʧʦʩʣʝʜʠʮʝ ʦʚʦʛ ʫʛʦʚʦʨʘ. ʎʠˀ ʜʦʢʘʟʠʚʘˁʘ ʩʝ ʫ ʄʦʪʠʚʠʤʘ 

ʥʝ ʧʦʤʠˁʝ, ʢʘʦ ʥʠ ʫ ʜʨʫʛʦʤ ʥʘʮʨʪʫ ʥɻɿ (Protokolle). ʄʝʹʫʪʠʤ, ʫ ʪʨʝ˂ʝʤ ʥʘʮʨʪʫ ʥɻɿ 

 
448 H. Heiss, 60. 
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(Denkschrift) ʩʝ ʦʜʿʝʜʥʦʤ ʛʦʚʦʨʠ ʠ ʦ ʮʠˀʫ ʜʦʢʘʟʠʚʘˁʘ, ʩ ʪʠʤ ʰʪʦ ʿʝ ʥʘʛʣʘʰʝʥʦ ʜʘ ʿʝ 

ʥʘʿʚʘʞʥʠʿʠ ʮʠˀ ʟʘʰʪʠʪʘ ʦʜ ʧʨʝʥʘʛˀʝʥʦʩʪʠ.  

ʍʘʿʩ ʥʘʧʦʤʠˁʝ ʜʘ ʜʦʜʘʚʘˁʝ ʠ ʧʦʚʝʟʠʚʘˁʝ ʨʘʟʣʠʯʠʪʠʭ ʮʠˀʝʚʘ ʥʝ ʦʣʘʢʰʘʚʘ 

ʪʫʤʘʯʝˁʝ ʫʛʦʚʦʨʘ. ɿʙʦʛ ʪʦʛʘ ʿʝ ʥʝʿʘʩʥʦ ʟʘʰʪʦ ʩʝ ʫʛʦʚʦʨ ʦ ʧʨʦʤʝʪʫ ʥʝʧʦʢʨʝʪʥʦʩʪʠ 

ʦʜʿʝʜʥʦʤ ʫʙʨʘʿʘ ʤʝʹʫ ʫʛʦʚʦʨʝ ʢʦʜ ʢʦʿʠʭ ʧʦʩʪʦʿʠ ʧʦʪʨʝʙʘ ʟʘ ʦʙʝʟʙʝʹʝˁʝʤ ʜʦʢʘʟʘ ʤʘʜʘ ʩʫ 

ʧʨʝʪʭʦʜʥʦ ʢʘʦ ʨʘʟʣʦʟʠ ʫʚʦʹʝˁʘ ʦʙʘʚʝʟʥʝ ʬʦʨʤʝ ʢʦʜ ʦʚʠʭ ʫʛʦʚʦʨʘ ʥʘʚʝʜʝʥʠ ʜʨʫʰʪʚʝʥʠ 

ʟʥʘʯʘʿ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ʠ ʧʨʘʚʥʠ ʜʦʤʘʰʘʿ ʫʛʦʚʦʨʘ. ʅʝʦʜʨʝʹʝʥʦʩʪ ʮʠˀʘ ʢʦʿʝʤ ʬʦʨʤʘ 

ʦʜʨʝʹʝʥʝ ʚʨʩʪʝ ʫʛʦʚʦʨʘ ʪʨʝʙʘ ʜʘ ʩʣʫʞʠ ʦʤʦʛʫ˂ʫʿʝ ʠ ʪʦ ʜʘ ʧʨʘʢʩʘ ʪʨʘʛʘ ʟʘ ʮʠˀʝʤ ʢʦʿʠ ʿʦʿ 

ʫ ʜʘʪʦʤ ʪʨʝʥʫʪʢʫ Ăʦʜʛʦʚʘʨʘñ. ʆʧʘʩʥʦʩʪ ʢʦʿʘ ʧʨʝʪʠ ʦʜ ʪʘʢʚʠʭ ʦʙʨʘʟʣʦʞʝˁʘ ʿʝ 

ʧʦʿʘʚˀʠʚʘˁʝ ʢʘʩʥʠʿʠʭ ʥʝʛʘʪʠʚʥʠʭ ʧʦʩʣʝʜʠʮʘ. Ăɸʢʦ ʩʝ ʧʨʦʰʠʨʠ ʧʦʜʨʫʯʿʝ ʮʠˀʝʚʘ ʬʦʨʤʝ, 

ʯʝʩʪʦ ˂ʝ ʩʝ ʧʨʦʰʠʨʠʪʠ ʠ ʧʦʜʨʫʯʿʝ ʘʥʘʣʦʛʥʝ ʧʨʠʤʝʥʝ; ʠʩʪʦʚʨʝʤʝʥʦ ʩʝ ʦʪʝʞʘʚʘ 

ʢʦʨʠʰ˂ʝˁʝ ʪʝʣʝʦʣʦʰʢʠʭ ʤʝʪʦʜʘ ʪʫʤʘʯʝˁʘ ʢʦʿʠʤʘ ʙʠ ʩʝ ʤʦʛʘʦ ʠʩʧʨʘʚʥʦ ʦʜʤʝʨʠʪʠ ʫʩʣʦʚ 

ʬʦʨʤʝñ.449 ʊʦ ʩʝ ʤʦʨʘ ʦʜʨʘʟʠʪʠ ʠ ʥʘ ʩʘʥʢʮʠʿʫ ʥʝʜʦʩʪʘʪʘʢʘ ʬʦʨʤʝ. ʉʪʦʛʘ ʙʠ ʮʠˀʝʚʝ ʬʦʨʤʝ 

ʪʨʝʙʘʣʦ ʠʟʦʣʦʚʘʪʠ ʠ ʧʦʩʤʘʪʨʘʪʠ ʫ ʦʢʚʠʨʫ ʭʦʤʦʛʝʥʠʭ ʛʨʫʧʘ, ʦʜʥʦʩʥʦ ʠʟʙʝ˂ʠ ʧʦʚʝʟʠʚʘˁʝ 

ʭʝʪʝʨʦʛʝʥʠʭ ʮʠˀʝʚʘ ʬʦʨʤʝ.450 

ʋ ʪʦʤ ʩʤʠʩʣʫ, ʦʥ ʧʨʝʤʘ ʮʠˀʝʚʠʤʘ ʢʦʿʠʤʘ ʩʣʫʞʠ ʨʘʟʣʠʢʫʿʝ ʯʝʪʠʨʠ ʚʨʩʪʝ ʬʦʨʤʝ: 1. 

ʬʦʨʤʘ ʢʘʦ ʠʥʜʠʮʠʿʘ ʦʟʙʠˀʥʦʩʪʠ, ʛʘʨʘʥʮʠʿʘ ʟʘʰʪʠʪʝ ʦʜ ʧʨʝʥʘʛˀʝʥʦʩʪʠ, ʩʘʚʝʪʦʚʘˁʘ ʠ 

ʪʨʘʥʩʧʘʨʝʥʪʥʦʩʪʠ, 2. ʬʦʨʤʘ ʢʘʦ ʠʥʩʪʨʫʤʝʥʪ ʦʙʝʟʙʝʹʝˁʘ ʜʦʢʘʟʘ, ʠʟʙʝʛʘʚʘˁʘ ʠ 

ʦʣʘʢʰʘʚʘˁʘ ʧʦʩʪʫʧʢʘ, 3. ʬʦʨʤʘ ʩʘ ʜʝʿʩʪʚʦʤ ʧʫʙʣʠʮʠʪʝʪʘ: ʟʘʰʪʠʪʘ ʿʘʚʥʦʛ ʠʥʪʝʨʝʩʘ ʠ 

ʪʨʝ˂ʠʭ ʣʠʮʘ ʠ 4. ʬʦʨʤʘ ʩʘ Ăʬʫʥʢʮʠʿʦʤ ʠʤʦʙʠʣʠʟʘʮʠʿʝñ ʢʦʜ ʦʪʫʹʝˁʘ ʫʜʝʣʘ ʫ ʜʨʫʰʪʚʠʤʘ 

ʩʘ ʦʛʨʘʥʠʯʝʥʦʤ ʦʜʛʦʚʦʨʥʦʰ˂ʫ. 

 

 

 

 

 

  

 
449 Ibid, 61. 
450 Ibid, 61. 
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V ɱɸɺʅʆɹɽʃɽɾʅʀʏʂɸ ʌʆʈʄɸ ʆɹʃʀɻɸʎʀʆʅʀʍ ʋɻʆɺʆʈɸ ʋ 

ʋʇʆʈɽɼʅʆʄ ʇʈɸɺʋ 

1. ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʬʦʨʤʘ ʦʙʣʠʛʘʮʠʦʥʠʭ ʫʛʦʚʦʨʘ ʫ ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ 

1.1. ʆ ʚʨʩʪʘʤʘ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʫ ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ ʫʦʧʰʪʝ 

ʆ ʪʦʤʝ ʜʘ ʿʝ ʫ ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ ʦʧʰʪʝʧʨʠʭʚʘ˂ʝʥʦ ʥʘʯʝʣʦ ʥʝʬʦʨʤʘʣʥʦʩʪʠ ʫʛʦʚʦʨʘ 

ʠʘʢʦ ʥʠʿʝ ʠʟʨʠʯʠʪʦ ʧʨʝʜʚʠʹʝʥʦ ʫ ʥɻɿ ʙʠʣʦ ʿʝ ʨʝʯʠ ʫ ʧʨʝʪʭʦʜʥʦʤ ʜʝʣʫ ʨʘʜʘ. ʊʘʢʦʹʝ ʿʝ ʫ 

ʜʝʣʫ ʦ ʚʨʩʪʘʤʘ ʬʦʨʤʝ ʫʢʘʟʘʥʦ ʥʘ ʪʦ ʜʘ ʩʝ ʫ ʥʝʤʘʯʢʦʿ ʣʠʪʝʨʘʪʫʨʠ ʥʝ ʛʦʚʦʨʠ ʦ ʨʝʘʣʥʦʿ 

ʬʦʨʤʠ ʢʘʦ ʿʝʜʥʦʿ ʦʜ ʚʨʩʪʘ ʬʦʨʤʝ ʫʛʦʚʦʨʘ, ʚʝ˂ ʢʘʦ ʦ ʘʥʪʠʧʦʜʫ ʢʦʥʩʝʥʟʫʘʣʥʠʤ ʫʛʦʚʦʨʠʤʘ 

ʟʘ ʯʠʿʠ ʥʘʩʪʘʥʘʢ ʥʠʿʝ ʧʦʪʨʝʙʥʘ ʧʨʝʜʘʿʘ ʩʪʚʘʨʠ ʙʝʟ ʦʙʟʠʨʘ ʥʘ ʪʦ ʜʘ ʣʠ ʿʝ ʥʝʦʧʭʦʜʥʦ ʜʘ 

ʩʘʛʣʘʩʥʝ ʠʟʿʘʚʝ ʚʦˀʘ ʙʫʜʫ ʠʟʨʘʞʝʥʝ ʫ ʦʜʨʝʹʝʥʦʤ ʦʙʣʠʢʫ. ʋ ʥɻɿ ʧʦʩʪʦʿʠ ʧʝʪ ʨʘʟʣʠʯʠʪʠʭ 

ʚʨʩʪʘ ʬʦʨʤʝ ʫʛʦʚʦʨʘ: ʧʠʩʘʥʘ, ʝʣʝʢʪʨʦʥʩʢʘ, ʪʝʢʩʪʫʘʣʥʘ, ʬʦʨʤʘ ʿʘʚʥʦ ʦʚʝʨʝʥʝ ʠʩʧʨʘʚʝ ʠ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʘʢʪʘ. ʇʠʩʘʥʘ ʬʦʨʤʘ ʨʝʛʫʣʠʩʘʥʘ ʿʝ Ä 126 ʥɻɿ. ʂʘʦ ʠ ʫ ʥʘʰʝʤ ʧʨʘʚʫ, ʦʥʘ 

ʩʝ ʩʘʩʪʦʿʠ ʠʟ ʪʝʢʩʪʘ ʩʘʤʦʛ ʫʛʦʚʦʨʘ ʠ ʧʦʪʧʠʩʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ.451 ʆʥʘ ʩʝ ʥʧʨ. ʟʘʭʪʝʚʘ ʟʘ 

ʫʛʦʚʦʨ ʦ ʟʘʢʫʧʫ ʢʦʿʠ ʿʝ ʟʘʢˀʫʯʝʥ ʟʘ ʧʝʨʠʦʜ ʜʫʞʠ ʦʜ ʛʦʜʠʥʫ ʜʘʥʘ ʠ ʟʘ ʠʟʿʘʚʫ ʿʝʤʮʘ ʢʦʜ 

ʫʛʦʚʦʨʘ ʦ ʿʝʤʩʪʚʫ.452 

ʆʜʨʝʜʙʘ ʢʦʿʦʤ ʩʝ ʨʝʛʫʣʠʰʝ ʝʣʝʢʪʨʦʥʩʢʘ ʬʦʨʤʘ ʫʛʦʚʦʨʘ ʫʥʝʪʘ ʿʝ ʫ ʥɻɿ 2001. 

ʛʦʜʠʥʝ453 ʩʘ ʮʠˀʝʤ ʫʩʢʣʘʹʠʚʘˁʘ ʧʨʘʚʠʣʘ ʥʘʮʠʦʥʘʣʥʦʛ ʧʨʘʚʘ ʩʘ ɼʠʨʝʢʪʠʚʦʤ ʦ ʧʨʘʚʥʦʤ 

ʦʢʚʠʨʫ ɿʘʿʝʜʥʠʮʝ ʟʘ ʝʣʝʢʪʨʦʥʩʢʝ ʧʦʪʧʠʩʝ454 ʠ ɼʠʨʝʢʪʠʚʦʤ ɽʚʨʦʧʩʢʝ ʟʘʿʝʜʥʠʮʝ ʦ ʥʝʢʠʤ 

ʧʨʘʚʥʠʤ ʘʩʧʝʢʪʠʤʘ ʫʩʣʫʛʘ ʠʥʬʦʨʤʘʮʠʦʥʦʛ ʜʨʫʰʪʚʘ, ʘ ʥʘʨʦʯʠʪʦ ʦ ʝʣʝʢʪʨʦʥʩʢʦʿ ʪʨʛʦʚʠʥʠ 

ʥʘ ʫʥʫʪʨʘʰˁʝʤ ʪʨʞʠʰʪʫ455 ʢʦʿʝ ʩʫ ʜʦʥʝʪʝ ʨʘʜʠ ʧʦʜʩʪʠʮʘˁʘ ʨʘʟʚʦʿʘ ʝʣʝʢʪʨʦʥʩʢʝ 

ʪʨʛʦʚʠʥʝ. ʊʘʢʦ ʿʝ ʧʨʚʦ ʧʘʨʘʛʨʘʬʫ ʢʦʿʠʤ ʩʝ ʨʝʛʫʣʠʰʝ ʧʠʩʘʥʘ ʬʦʨʤʘ ʜʦʜʘʪ ʩʪʘʚ ʢʦʿʠʤ ʿʝ 

ʧʨʝʜʚʠʹʝʥʘ ʤʦʛʫ˂ʥʦʩʪ ʟʘʤʝʥʝ ʧʠʩʘʥʝ ʬʦʨʤʝ ʝʣʝʢʪʨʦʥʩʢʦʤ, ʦʩʠʤ ʫ ʩʣʫʯʘʿʝʚʠʤʘ ʢʘʜʘ ʠʟ 

ʟʘʢʦʥʘ ʧʨʦʠʟʣʘʟʠ ʥʝʰʪʦ ʜʨʫʛʦ.456 ʇʦʨʝʜ ʪʦʛʘ, ʫ ʥɻɿ ʿʝ ʫʥʝʪ ʠ Ä 126ʘ ʦ ʝʣʝʢʪʨʦʥʩʢʦʿ 

 
451 ɺʠʰʝ ʦ ʧʠʩʘʥʦʿ ʬʦʨʤʠ ʫ ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ ʚʠʜ. H. Kºtz, Vertragsrecht, 75-76; O. Deinert, Vertragsrecht 

Kommentar, § 126. 
452 ÄÄ 550 ʠ 766 ʥɻɿ. 
453 ɿʘʢʦʥ ʦ ʧʨʠʣʘʛʦʹʘʚʘˁʫ ʫʩʣʦʚʘ ʬʦʨʤʝ ʫ ʧʨʠʚʘʪʥʦʤ ʧʨʘʚʫ ʠ ʜʨʫʛʠʭ ʫʩʣʦʚʘ ʤʦʜʝʨʥʦʤ ʧʨʘʚʥʦʤ ʧʨʦʤʝʪʫ 

(Gesetz zur Anpassung der Formvorschriften des Privatrechts und anderer Vorschriften an den modernen 

Rechtsgeschäftsverkehr) ʦʜ 18. ʿʫʣʘ 2001. ʛʦʜʠʥʝ (BGBl. I Nr. 35/2001). 
454 Directive 1999/93/EC of the European Parliament and of the Council of 13 December 1999 on a Community 

framework for electronic signatures, OJ L 13, 19. 01. 2000, pp. 12-20. ʋ ʜʘˀʝʤ ʪʝʢʩʪʫ: ɼʠʨʝʢʪʠʚʘ ʦ 

ʝʣʝʢʪʨʦʥʩʢʦʤ ʧʦʪʧʠʩʫ 
455 Directive 2000/31ô/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects 

of information society services, in particular electronic commerce, in the Internal Market (óDirective on electronic 

commerceô), Official Journal of the European Communities (OJ) L 178, 17. 07. 2000, pp. 1-16. ʋ ʜʘˀʝʤ ʪʝʢʩʪʫ: 

ɼʠʨʝʢʪʠʚʘ ʦ ʝʣʝʢʪʨʦʥʩʢʦʿ ʪʨʛʦʚʠʥʠ 
456 § 126, ʩʪ. 3 ʅɻɿ.  

https://www.ris.bka.gv.at/eli/bgbl/I/2009/135
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ʬʦʨʤʠ ʫʛʦʚʦʨʘ. ʆʚʦʤ ʦʜʨʝʜʙʦʤ ʧʨʝʜʚʠʹʝʥʦ ʿʝ ʜʘ ʿʝ, ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʩʝ ʧʠʩʘʥʘ ʬʦʨʤʘ 

ʟʘʤʝˁʫʿʝ ʝʣʝʢʪʨʦʥʩʢʦʤ, ʧʦʪʨʝʙʥʦ ʜʘ ʣʠʮʝ ʢʦʿʝ ʜʘʿʝ ʠʟʿʘʚʫ ʫʥʝʩʝ ʩʚʦʿʝ ʠʤʝ ʠ ʧʨʠʣʦʞʠ 

ʢʚʘʣʠʬʠʢʦʚʘʥʠ ʝʣʝʢʪʨʦʥʩʢʠ ʧʦʪʧʠʩ.457   

ɿʘʿʝʜʥʦ ʩʘ ʝʣʝʢʪʨʦʥʩʢʦʤ ʬʦʨʤʦʤ ʫ ʥɻɿ ʿʝ ʫʚʝʜʝʥʘ ʠ ʪʝʢʩʪʫʘʣʥʘ ʬʦʨʤʘ (Textform) 

ʩʘ ʮʠˀʝʤ ʦʣʘʢʰʘʚʘˁʘ ʧʨʘʚʥʦʛ ʧʨʦʤʝʪʘ. ʊʝʢʩʪ Ä 126b ʢʦʿʠʤ ʿʝ ʦʚʘ ʚʨʩʪʘ ʬʦʨʤʝ ʫʛʦʚʦʨʘ 

ʨʝʛʫʣʠʩʘʥʘ ʠʟʤʝˁʝʥ ʿʝ 2013. ʛʦʜʠʥʝ ʩʘ ʮʠˀʝʤ ʪʝʨʤʠʥʦʣʦʰʢʦʛ ʫʩʘʛʣʘʰʘʚʘˁʘ ʩʘ 

ɼʠʨʝʢʪʠʚʦʤ ʦ ʧʦʪʨʦʰʘʯʢʦʤ ʧʨʘʚʫ, ʘʣʠ ʩʫ ˁʝʥ ʩʤʠʩʘʦ ʠ ʬʫʥʢʮʠʿʝ ʦʩʪʘʣʠ ʥʝʧʨʦʤʝˁʝʥʠ. 

ʊʦ ʿʝ ʥʘʿʙʣʘʞʘ ʚʨʩʪʘ ʬʦʨʤʝ ʫ ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ ʢʦʿʘ ʩʝ ʦʜ ʧʠʩʘʥʝ ʨʘʟʣʠʢʫʿʝ ʧʦ ʪʦʤʝ ʰʪʦ 

ʟʘ ˁʝʥʦ ʠʩʧʫˁʝˁʝ ʥʠʿʝ ʧʦʪʨʝʙʘʥ ʧʦʪʧʠʩ ʣʠʮʘ ʢʦʿʝ ʠʟʿʘʚˀʫʿʝ ʚʦˀʫ, ʥʠʪʠ ʢʚʘʣʠʬʠʢʦʚʘʥʠ 

ʝʣʝʢʪʨʦʥʩʢʠ ʧʦʪʧʠʩ. ʊʝʢʩʪʫʘʣʥʘ ʬʦʨʤʘ, ʧʨʝʤʘ ʦʚʦʿ ʦʜʨʝʜʙʠ, ʧʦʜʨʘʟʫʤʝʚʘ ʜʘ ʿʝ ʠʟʿʘʚʘ 

ʚʦˀʝ ʯʠʪˀʠʚʘ ʠ ʩʘʜʨʞʘʥʘ ʥʘ ʪʨʘʿʥʦʤ ʥʦʩʘʯʫ ʧʦʜʘʪʘʢʘ. ʆʩʠʤ ʪʦʛʘ, ʫ ˁʦʿ ʤʦʨʘ ʙʠʪʠ 

ʠʤʝʥʦʚʘʥʦ ʣʠʮʝ ʢʦʿʝ ʿʝ ʜʘʣʦ ʠʟʿʘʚʫ. ʆʥʦ ʤʦʞʝ ʙʠʪʠ ʠʤʝʥʦʚʘʥʦ ʥʘ ʢʨʘʿʫ ʪʝʢʩʪʘ, ʘʣʠ ʠ ʫ 

ʟʘʛʣʘʚˀʫ ʠʣʠ ʩʘʜʨʞʠʥʠ ʠʟʿʘʚʝ ʠ ʪʦ ʥʝ ʥʫʞʥʦ ʥʘʚʦʹʝˁʝʤ ʧʨʝʟʠʤʝʥʘ, ʚʝ˂ ʿʝ ʜʦʚʦˀʥʦ ʠ 

ʩʘʤʦ ʠʤʝ, ʥʘʜʠʤʘʢ ʠʣʠ ʧʩʝʫʜʦʥʠʤ ʧʦʜ ʫʩʣʦʚʦʤ ʜʘ ʩʝ ʫ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ ʥʘ ʦʩʥʦʚʫ 

ʪʦʛʘ ʤʦʞʝ ʜʦʚʦˀʥʦ ʿʘʩʥʦ ʦʜʨʝʜʠʪʠ ʜʘʚʘʣʘʮ ʠʟʿʘʚʝ.458 ɿʘ ʨʘʟʣʠʢʫ ʦʜ ʧʨʚʦʙʠʪʥʦʛ ʪʝʢʩʪʘ 

ʦʜʨʝʜʙʝ ʫ ʥʦʚʦʤ ʪʝʢʩʪʫ ʥʠʿʝ ʠʟʨʠʯʠʪʦ ʧʨʝʜʚʠʹʝʥ ʫʩʣʦʚ ʧʨʝʧʦʟʥʘʪˀʠʚʦʩʪʠ ʟʘʢˀʫʯʝˁʘ  

ʠʟʿʘʚʝ (Erkennbarkeit des Abschlusses der Erklärung), ʘʣʠ ʟʙʦʛ ʪʦʛʘ ʰʪʦ ʠʟʤʝʥʘ ʦʜʨʝʜʙʝ 

ʥʠʿʝ ʙʠʣʘ ʩʘʜʨʞʠʥʩʢʦʛ ʢʘʨʘʢʪʝʨʘ, ʥʝʤʘʯʢʠ ʘʫʪʦʨʠ ʥʘʚʦʜʝ ʜʘ ʿʝ ʠ ʜʘˀʝ ʧʦʪʨʝʙʥʦ ʜʘ ʩʝ 

ʫʯʠʥʠ ʧʨʝʧʦʟʥʘʪˀʠʚʠʤ ʜʘ ʿʝ ʠʟʿʘʚʘ ʜʘʪʘ ʩʪʘʚˀʘˁʝʤ ʢʦʧʠʿʝ ʧʦʪʧʠʩʘ ʠʣʠ ʥʘ ʜʨʫʛʠ 

ʥʘʯʠʥ.459 ʅʝʜʦʩʪʘʪʘʢ ʩʚʦʿʝʨʫʯʥʦʛ ʧʦʪʧʠʩʘ ʠʣʠ ʢʚʘʣʠʬʠʢʦʚʘʥʦʛ ʝʣʝʢʪʨʦʥʩʢʦʛ ʧʦʪʧʠʩʘ 

ʢʦʜ ʦʚʝ ʚʨʩʪʝ ʬʦʨʤʝ ʫʢʘʟʫʿʝ ʥʘ ʪʦ ʜʘ ʦʥʘ ʥʝ ʤʦʞʝ ʫ ʜʦʚʦˀʥʦʿ ʤʝʨʠ ʚʨʰʠʪʠ ʬʫʥʢʮʠʿʝ 

ʜʦʢʘʟʠʚʘˁʘ ʠ ʫʧʦʟʦʨʝˁʘ. ɳʦʤʝ ʩʝ ʥʘʩʪʦʿʝ ʦʩʪʚʘʨʠʪʠ ʬʫʥʢʮʠʿʘ ʜʦʢʫʤʝʥʪʦʚʘˁʘ ʠ 

ʬʫʥʢʮʠʿʘ ʠʥʬʦʨʤʠʩʘˁʘ.460 ʉʪʦʛʘ ʿʝ ʦʥʘ ʨʝʟʝʨʚʠʩʘʥʘ ʟʘ ʫʛʦʚʦʨʝ ʢʦʜ ʢʦʿʠʭ ʿʝ ʧʦʪʨʝʙʥʦ ʜʘ 

ʩʝ ʦʥʦʤʝ ʢʦʤʝ ʿʝ ʠʟʿʘʚʘ ʫʧʫ˂ʝʥʘ ʦʤʦʛʫ˂ʠ ʜʘ ʩʝ ʩʘ ʨʝʣʝʚʘʥʪʥʠʤ ʯʠˁʝʥʠʮʘʤʘ ʫʧʦʟʥʘ 

ʧʦʩʨʝʜʩʪʚʦʤ ʦʜʨʝʹʝʥʦʛ ʤʝʜʠʿʘ ʢʦʿʠ ʜʘʪʫ ʠʟʿʘʚʫ ʤʦʞʝ ʜʘ ʨʝʧʨʦʜʫʢʫʿʝ ʪʨʘʿʥʦ, ʧʠʩʘʥʠʤ 

ʢʘʨʘʢʪʝʨʠʤʘ.461 ʊʦ ʿʝʩʪ, ʟʘ ʦʥʝ ʩʣʫʯʘʿʝʚʝ ʫ ʢʦʿʠʤʘ ʿʝ ʧʦʪʨʝʙʥʦ ʜʘ ʠʟʿʘʚʘ ʙʫʜʝ ʪʨʘʿʥʦ 

ʩʘʯʫʚʘʥʘ, ʘ ʢʣʘʩʠʯʥʘ ʧʠʩʘʥʘ ʬʦʨʤʘ ʩʘ ʩʚʦʿʝʨʫʯʥʠʤ ʧʦʪʧʠʩʦʤ ʙʠ ʧʨʝʜʩʪʘʚˀʘʣʘ 

 
457 ʂʦʜ ʝʣʝʢʪʨʦʥʩʢʝ ʬʦʨʤʝ ʥʝʦʧʭʦʜʥʦ ʿʝ ʠ ʜʘ ʩʪʨʘʥʝ ʢʚʘʣʠʬʠʢʦʚʘʥʠʤ ʝʣʝʢʪʨʦʥʩʢʠʤ ʧʦʪʧʠʩʦʤ ʧʦʪʧʠʰʫ 

ʠʜʝʥʪʠʯʘʥ ʜʦʢʫʤʝʥʪ. ɺʠʜ. Ä 126ʘ, ʩʪ. 2 ʥɻɿ. 
458 Dorothee Einsele ʫ Münchener Kommentar zum Bürgerlichen Gesetzbuch, München 2018, § 126b, Rn. 7. 
459 Ibid, Rn. 8. 
460 Ibid, Rn. 8; Karl Winkler, Beurkundungsgesetz Kommentar, München 2008, Einl, Rn. 17. 
461 Ibid, Rn. 1.  
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ʥʝʧʨʠʤʝʨʝʥʦ ʦʪʝʞʘʚʘˁʝ ʧʨʘʚʥʦʛ ʩʘʦʙʨʘ˂ʘʿʘ.462 ʇʨʠʤʝʨ ʫʛʦʚʦʨʘ ʟʘ ʢʦʿʝ ʩʝ ʟʘʭʪʝʚʘ ʦʚʘ 

ʬʦʨʤʘ ʫ ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ ʩʫ ʫʛʦʚʦʨʠ ʥʘ ʜʘˀʠʥʫ.463 

ʅʝʤʘʯʢʦ ʧʨʘʚʦ ʧʦʟʥʘʿʝ ʜʚʝ ʚʨʩʪʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ï ʿʘʚʥʫ ʦʚʝʨʫ 

(öffentliche Beglaubigung) ʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ (notarielle Beurkundung). ʋʢʦʣʠʢʦ ʩʝ 

ʟʘ ʦʜʨʝʹʝʥʠ ʧʨʘʚʥʠ ʧʦʩʘʦ ʟʘʭʪʝʚʘ ʧʠʩʘʥʘ ʬʦʨʤʘ ʠʣʠ ʬʦʨʤʘ ʦʚʝʨʝ ʧʦʪʧʠʩʘ, ʦʥʝ ʤʦʛʫ ʙʠʪʠ 

ʟʘʤʝˁʝʥʝ ʬʦʨʤʦʤ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʜʦʢ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʤʦʞʝ ʙʠʪʠ 

ʟʘʤʝˁʝʥ ʩʫʜʩʢʠʤ ʧʦʨʘʚʥʘˁʝʤ ʫʥʦʰʝˁʝʤ ʠʟʿʘʚʘ ʫ ʟʘʧʠʩʥʠʢ. 

1.2. ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ (notarielle Beurkundung, ʿ ʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʧʦʪʚʨʜʘ) 

ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ (notarielle Beurkundung) ʧʨʝʜʩʪʘʚˀʘ ʥʘʿʩʪʨʦʞʫ ʬʦʨʤʫ 

ʫʛʦʚʦʨʘ ʫ ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ. ʀʘʢʦ ʨʝʯ Beurkundung ʚʠʰʝ ʦʜʛʦʚʘʨʘ ʩʨʧʩʢʦʿ ʨʝʯʠ Ăʧʦʪʚʨʜʘñ, 

ʫ ʥʘʩʪʘʚʢʫ ʨʘʜʘ ʟʘ ʦʚʫ ʚʨʩʪʫ ʬʦʨʤʝ ʢʦʨʠʩʪʠ˂ʝ ʩʝ ʥʘʟʠʚ Ăʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩñ. ʈʘʟʣʦʛ 

ʟʘ ʪʦ ʿʝ ʯʠˁʝʥʠʮʘ ʜʘ ʦʚʘ ʬʦʨʤʘ ʦʜʛʦʚʘʨʘ ʥʘʰʝʤ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʤ ʟʘʧʠʩʫ, ʪʝ ʩʝ 

ʫʿʝʜʥʘʯʘʚʘˁʝʤ ʪʝʨʤʠʥʘ ʥʘʩʪʦʿʝ ʦʪʢʣʦʥʠʪʠ ʝʚʝʥʪʫʘʣʥʝ ʥʝʿʘʩʥʦ˂ʝ ʢʦʿʝ ʙʠ ʤʦʛʣʝ ʙʠʪʠ 

ʧʦʩʣʝʜʠʮʘ ʨʘʟʣʠʯʠʪʦʛ ʦʟʥʘʯʘʚʘˁʘ ʦʚʝ ʚʨʩʪʝ ʬʦʨʤʝ ʫ ʨʘʟʣʠʯʠʪʠʤ ʧʨʘʚʥʠʤ ʩʠʩʪʝʤʠʤʘ. 

ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʿʝ ʫ ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ ʨʝʛʫʣʠʩʘʥ Ä 128 ʥɻɿ. ʀʧʘʢ, ʦʚʦʤ 

ʦʜʨʝʜʙʦʤ ʥʠʿʝ ʙʣʠʞʝ ʦʜʨʝʹʝʥʦ ʢʦʿʝ ʝʣʝʤʝʥʪʝ ʦʥ ʪʨʝʙʘ ʜʘ ʩʘʜʨʞʠ ʢʘʦ ʰʪʦ ʿʝ ʪʦ ʩʣʫʯʘʿ ʩʘ 

ʦʩʪʘʣʠʤ ʚʨʩʪʘʤʘ ʬʦʨʤʝ ʫ ʥɻɿ. ɳʦʤʝ ʿʝ ʟʘʧʨʘʚʦ ʩʘʤʦ ʧʨʝʜʚʠʹʝʥʦ ʜʘ ʿʝ, ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʿʝ 

ʟʘ ʦʜʨʝʹʝʥʠ ʫʛʦʚʦʨ ʟʘʢʦʥʦʤ ʧʨʦʧʠʩʘʥʘ ʦʚʘ ʚʨʩʪʘ ʬʦʨʤʝ, ʜʦʧʫʰʪʝʥʦ ʠ ʩʫʢʮʝʩʠʚʥʦ 

ʩʘʩʪʘʚˀʘˁʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʦ ʧʦʥʫʜʠ ʠ ʧʨʠʭʚʘʪʫ ʧʦʥʫʜʝ ʦʜ ʩʪʨʘʥʝ ʥʦʪʘʨʘ. ɿʙʦʛ 

ʪʦʛʘ ʦʚʘ ʦʜʨʝʜʙʘ ʥʠʿʝ ʧʨʠʤʝˁʠʚʘ ʥʘ ʦʥʝ ʫʛʦʚʦʨʝ ʢʦʜ ʢʦʿʠʭ ʩʝ ʬʦʨʤʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ 

ʟʘʧʠʩʘ ʟʘʭʪʝʚʘ ʟʘ ʠʟʿʘʚʫ ʚʦˀʝ ʩʘʤʦ ʿʝʜʥʝ ʫʛʦʚʦʨʥʝ ʩʪʨʘʥʝ (ʥʧʨ. ʦʙʝ˂ʘˁʝ ʧʦʢʣʦʥʘ ʠʟ Ä 518 

ʥɻɿ) ʠʣʠ ʥʘ ʫʛʦʚʦʨʝ ʢʦʜ ʢʦʿʠʭ ʩʝ ʠʟʨʠʯʠʪʦ ʟʘʭʪʝʚʘ ʠʩʪʦʚʨʝʤʝʥʦ ʧʨʠʩʫʩʪʚʦ ʦʙʝʿʫ 

ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ (ʥʧʨ. ʙʨʘʯʥʠ ʫʛʦʚʦʨ ʠʟ Ä 1410 ʥɻɿ).464  

1.2.1. ʇʦʩʪʫʧʘʢ ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ 

ʇʦʩʪʫʧʘʢ ʩʘʯʠˁʘʚʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʨʝʛʫʣʠʩʘʥ ʿʝ ʦʜʨʝʜʙʘʤʘ 

ʥɿʇʦʪʀʩʧ. ɿʘ ʩʘʩʪʘʚˀʘˁʝ ʫʛʦʚʦʨʘ ʫ ʦʚʦʿ ʬʦʨʤʠ ʥʘʜʣʝʞʥʠ ʩʫ ʧʦ ʧʨʘʚʠʣʫ ʩʘʤʦ ʿʘʚʥʠ 

ʙʝʣʝʞʥʠʮʠ. ʊʦ ʧʨʦʠʟʣʘʟʠ ʠʟ Ä1 ʥɿʇʦʪʀʩʧ, ʢʘʦ ʠ Ä 63 ʦʚʦʛ ʟʘʢʦʥʘ. ʇʨʝʤʘ Ä 63, Ăʠ ʢʘʜʘ 

 
462 O. Deinert, Vertragsrecht Kommentar, § 126b, Rn. 1. 
463 § 312c ʥɻɿ ʫ ʚʝʟʠ ʯʣ. 246, ÄÄ 1 ʠ 2 ʋʚʦʜʥʦʛ ʟʘʢʦʥʘ ʟʘ ɻʨʘʹʘʥʩʢʠ ʟʘʢʦʥʠʢ (Einführungsgesetz zum 

Bürgerlichen Gesetzbuche) ʫ ʚʝʨʟʠʿʠ ʦʜ 21. ʩʝʧʪʝʤʙʨʘ 1994 ʛʦʜʠʥʝ (BGBl. I S. 2494; 1997 I S. 1061) ʧʦʩʣʝʜˁʠ 

ʧʫʪ ʤʝˁʘʥ ʯʣ. 2 ʟʘʢʦʥʘ ʦʜ 10. ʘʚʛʫʩʪʘ 2012. (BGBl. I S. 3515). 
464D. Einsele, Münch.Kommentar zum BGB, §128, Rn. 2. 
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ʜʨʫʛʝ ʦʜʨʝʜʙʝ ʜʦʩʘʜʘʰˁʝʛ ʩʘʚʝʟʥʦʛ ʧʨʘʚʘ ʧʨʝʜʚʠʹʘʿʫ ʩʫʜʩʢʫ ʠʣʠ ʥʦʪʘʨʩʢʫ ʦʚʝʨʫ ʠʣʠ 

ʟʘʧʠʩ, ʥʘʜʣʝʞʘʥ ʿʝ ʩʘʤʦ ʥʦʪʘʨñ.465  

ʋ ʥɿʇʦʪʀʩʧ ʧʨʘʚʠ ʩʝ ʨʘʟʣʠʢʘ ʠʟʤʝʹʫ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʦ ʠʟʿʘʚʘʤʘ ʚʦˀʝ ʠ 

ʜʨʫʛʠʭ, ʧʦʩʝʙʥʠʭ ʧʦʪʚʨʜʘ, ʪʝ ʩʝ ʥʘ ʧʨʚʫ ʦʜʥʦʩʝ ÄÄ 6-36, ʘ ʥʘ ʜʨʫʛʫ ÄÄ 36-43 ʦʚʦʛʘ ʟʘʢʦʥʘ. 

ʇʨʝʤʘ Ä 8 ʥɿʇʦʪʀʩʧ, ʧʨʠʣʠʢʦʤ ʧʦʪʚʨʹʠʚʘˁʘ ʠʟʿʘʚʘ ʚʦˀʝ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʿʝ ʜʫʞʘʥ ʜʘ 

ʩʘʯʠʥʠ ʠʩʧʨʘʚʫ ʦ ʨʘʜˁʠ ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ. ʇʦʿʘʤ ʨʘʜˁʝ 

(Verhandlung) ʥʠʿʝ ʧʨʝʮʠʟʥʠʿʝ ʦʜʨʝʹʝʥ ʫ ʟʘʢʦʥʫ, ʘʣʠ ʩʝ ʫ ʪʝʦʨʠʿʠ ʠʩʪʠʯʝ ʜʘ ʿʝ ʦʚʠʤ 

ʧʦʿʤʦʤ, ʫ ʩʤʠʩʣʫ Ä 8 ʥɿʇʦʪʀʩʧ, ʦʙʫʭʚʘ˂ʝʥʘ ʩʘʤʦ ʨʘʜˁʘ ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ 

ʟʘʧʠʩʘ (Beurkundungsverhandlung) Ăʢʦʿʫ ʥʦʪʘʨ ʟʘʧʦʯʠˁʝ ʯʠʪʘˁʝʤ ʟʘʛʣʘʚˀʘ ʠʩʧʨʘʚʝ 

(Urkundseingang) ʫ ʧʨʠʩʫʩʪʚʫ ʩʪʨʘʥʘʢʘ ʠ ʟʘʚʨʰʘʚʘ ʧʦʪʧʠʩʠʚʘˁʝʤ ʠʩʧʨʘʚʝñ.466 ʇʨʝʤʘ 

ʈʘʿʪʤʘʥʫ, ʦʥʘ ʧʨʝʜʩʪʘʚˀʘ ʮʝʥʪʨʘʣʥʠ ʜʝʦ ʧʦʩʪʫʧʢʘ ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ 

ʟʘʧʠʩʘ.467 ʆʥʘ ʦʜʚʘʿʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʢʘʦ ʧʦʪʚʨʜʫ ʦ ʧʨʘʚʥʠʤ ʧʦʩʣʦʚʠʤʘ 

(notarielle Beurkundung) ʫ ʦʜʥʦʩʫ ʥʘ ʜʨʫʛʝ ʚʨʩʪʝ ʧʦʪʚʨʜʘ (Beurkundung). ʀʩʪʦʚʨʝʤʝʥʠʤ 

ʧʨʠʩʫʩʪʚʦʤ ʩʪʨʘʥʘʢʘ ʠ ʢʦʥʩʫʣʪʘʪʠʚʥʠʤ ʫʯʝʰ˂ʝʤ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʦʤʦʛʫ˂ʫʿʝ ʩʝ ʜʘ 

ʠʟʿʘʚʝ ʚʦˀʘ ʙʫʜʫ ʿʘʩʥʦ ʠ ʥʝʜʚʦʩʤʠʩʣʝʥʦ ʬʦʨʤʫʣʠʩʘʥʝ ʠ ʫ ʩʢʣʘʜʫ ʩʘ ʩʠʩʪʝʤʦʤ ʥɻɿ-ʘ.468 

ɼʘʢʣʝ, ʧʨʝʤʘ ʥʝʤʘʯʢʠʤ ʘʫʪʦʨʠʤʘ, ʫ ʨʘʜˁʫ ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ  ʫ 

ʩʤʠʩʣʫ Ä 8 ʥɿʇʦʪʀʩʧ ʥʝ ʩʧʘʜʘʿʫ ʨʘʜˁʝ ʢʦʿʝ ʩʝ ʧʨʝʜʫʟʤʘʿʫ ʩʘ ʮʠˀʝʤ ʧʨʠʧʨʝʤʝ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʧʦʧʫʪ ʧʨʝʪʭʦʜʥʠʭ ʜʦʛʦʚʦʨʘ ʠ ʧʨʠʧʨʝʤʘˁʘ ʠʩʧʨʘʚʝ.469 ʋ 

ʧʨʘʢʩʠ ʥʦʪʘʨ ʫʥʘʧʨʝʜ ʧʨʠʧʨʝʤʘ ʥʘʮʨʪ ʟʘʧʠʩʘ, ʤʘʜʘ ʿʝ ʫ ʥʝʢʠʤ ʦʙʣʘʩʪʠʤʘ ʧʦʩʪʘʣʦ 

ʫʦʙʠʯʘʿʝʥʦ ʠ ʜʘ ʩʪʨʘʥʝ ʜʦʩʪʘʚʝ ʥʘʮʨʪ ʫʛʦʚʦʨʘ ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʢʫ.470 ʅʘʢʦʥ ʩʘʯʠˁʘʚʘˁʘ 

ʥʘʮʨʪʘ ʚʝ˂ʠʥʘ ʥʦʪʘʨʘ ʫ ʧʨʘʢʩʠ ʜʦʩʪʘʚˀʘ ʩʪʨʘʥʢʘʤʘ ʥʘʮʨʪ ʥʘ ʫʚʠʜ ʧʨʝ ʩʘʤʦʛ ʧʦʩʪʫʧʢʘ 

ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʤʘʜʘ ʠʟ Ä 8 ʥɿʇʦʪʀʩʧ ʥʝ ʧʨʦʠʟʣʘʟʠ ʪʘʢʚʘ 

ʦʙʘʚʝʟʘ.471 ʀʧʘʢ, ʦʚʘʿ ʥʘʮʨʪ ʥʝ ʦʙʘʚʝʟʫʿʝ ʥʦʪʘʨʘ, ʪʝ ʧʨʠʧʨʝʤˀʝʥʠ ʪʝʢʩʪ ʧʨʠʣʠʢʦʤ 

ʩʘʯʠˁʘʚʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʧʨʝ ʧʦʪʧʠʩʠʚʘˁʘ ʤʦʞʝ ʙʠʪʠ ʤʝˁʘʥ, ʦʜʥʦʩʥʦ 

 
465 ʋ ʨʘʥʠʿʠʤ ʨʝʜʘʢʮʠʿʘʤʘ ʦʚʘ ʦʜʨʝʜʙʘ ʿʝ ʙʠʣʘ ʩʘʜʨʞʘʥʘ ʫ § 56. ʆʩʠʤ ʥʘʚʝʜʝʥʦʛ ʦʧʰʪʝʛ ʧʨʘʚʠʣʘ ʦ ʥʘʯʝʣʥʦʿ 

ʠʩʢˀʫʯʠʚʦʿ ʥʘʜʣʝʞʥʦʩʪʠ ʥʦʪʘʨʘ, ʜʦ ʠʟʤʝʥʝ ʦʜ 29. ʿʫʥʘ 2015. ʛʦʜʠʥʝ (BGBl. I S. 1042), ʧʦʩʝʙʥʠʤ ʩʪʘʚʦʚʠʤʘ 

ʦʚʦʛ ʧʘʨʘʛʨʘʬʘ ʩʫ ʠʟʤʝˁʝʥʝ ʦʜʨʝʜʙʝ ʜʨʫʛʠʭ ʟʘʢʦʥʘ ʪʘʢʦ ʰʪʦ ʿʝ ʠʟ ˁʠʭ ʙʨʠʩʘʥ ʜʝʦ ʢʦʿʠʤ ʿʝ ʧʦʨʝʜ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʙʠʦ ʧʨʝʜʚʠʹʝʥ ʠ ʩʫʜʩʢʠ ʟʘʧʠʩ. ʀʟʤʝʥʦʤ ʦʜ 1. ʿʫʥʘ 2017. ʛʦʜʠʥʝ (BGBl. I S. 1396) ʦʚʘ 

ʦʜʨʝʜʙʘ ʿʝ ʧʨʝʤʝʰʪʝʥʘ ʫ § 63 ʠ ʩʘʜʨʞʠ ʩʘʤʦ ʩʪʘʚ ʢʦʿʠ ʥʘ ʦʧʰʪʠ ʥʘʯʠʥ ʫʨʝʹʫʿʝ ʥʘʜʣʝʞʥʦʩʪ ʥʦʪʘʨʘ ʟʘ ʦʚʝʨʝ 

ʠ ʟʘʧʠʩʝ.  
466 Thomas Renner ʫ Christian Armbüster, Nicola Preuß, Thomas Renner, Beurkundungsgesetz und 

Dienstordnung für Notarinnen und Notare ï Kommentar, Berlin 2009, § 8, Rn. 6. 
467 Christoph Reithmann, ĂDie ĂVerhandlungñ (§ 8 BeurkG) als Kernst¿ck der Beurkundungñ, DnotZ 2003, 603-

611. 
468 Ibid, 604. 
469 Ibid, 608.  
470 C. Reithmann, 608; T. Renner, § 8, Rn. 3. 
471 Ibid, § 8, Rn 4.  
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ʜʦʧʫˁʘʚʘʥ.472 ʋ ʪʝʦʨʠʿʠ ʠ ʩʫʜʩʢʦʿ ʧʨʘʢʩʠ ʧʦʩʪʘʚʠʣʦ ʩʝ ʧʠʪʘˁʝ ʜʘ ʣʠ ʿʝ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ 

ʜʫʞʘʥ ʜʘ, ʧʨʠʣʠʢʦʤ ʯʠʪʘˁʘ ʪʝʢʩʪʘ ʟʘʧʠʩʘ, ʧʦʩʝʙʥʦ ʫʧʦʟʦʨʠ ʩʪʨʘʥʢʝ ʥʘ ʫʯʠˁʝʥʝ ʠʟʤʝʥʝ. 

ʇʨʝʤʘ ʈʘʿʪʤʘʥʫ, ʧʦ ʧʨʘʚʠʣʫ, ʦʥ ʥʘ ʪʦ ʥʠʿʝ ʦʙʘʚʝʟʘʥ ʠ ʩʤʘʪʨʘ˂ʝ ʩʝ ʜʘ ʿʝ ʠʩʧʫʥʠʦ ʜʫʞʥʦʩʪ 

ʧʦʫʯʘʚʘˁʘ ʩʪʨʘʥʘʢʘ ʠʟ  Ä17 ʥɿʇʦʪʀʩʧ ʩʚʝ ʜʦʢ ʧʨʘʚʥʝ ʧʦʩʣʝʜʠʮʝ ʿʘʩʥʦ ʠ ʥʝʜʚʦʩʤʠʩʣʝʥʦ 

ʧʨʦʠʟʣʘʟʝ ʠʟ ʪʦʛʘ ʢʘʢʦ ʿʝ ʬʦʨʤʫʣʠʩʘʥ ʪʝʢʩʪ ʠʩʧʨʘʚʝ.473  

ʋ Ä 9 ʥɿʇʦʪʀʩʧ ʨʝʛʫʣʠʩʘʥʘ ʿʝ ʩʘʜʨʞʠʥʘ ʟʘʧʠʩʘ (Niederschrift). ʂʘʦ ʠ ʢʦʜ ʦʚʝʨʝ 

ʧʦʪʧʠʩʘ, ʧʨʘʚʠ ʩʝ ʨʘʟʣʠʢʘ ʠʟʤʝʹʫ ʝʣʝʤʝʥʘʪʘ ʢʦʿʝ ʟʘʧʠʩ ʤʦʨʘ ʠ ʦʥʠʭ ʢʦʿʝ ʙʠ ʪʨʝʙʘʣʦ ʜʘ 

ʩʘʜʨʞʠ, ʘ ʪʦ ʧʨʦʠʟʣʘʟʠ ʠʟ ʥʘʯʠʥʘ ʥʘ ʢʦʿʠ ʩʫ ʬʦʨʤʫʣʠʩʘʥʝ ʦʜʨʝʜʙʝ ʢʦʿʠʤʘ ʩʫ ʦʥʠ 

ʧʨʝʜʚʠʹʝʥʠ (Mussvorschriften ʠ Sollvorschriften). ʇʨʝʤʘ Ä 9, ʫ ʟʘʧʠʩʫ ʤʦʨʘʿʫ ʙʠʪʠ 

ʦʟʥʘʯʝʥʠ ʥʦʪʘʨ ʠ ʩʪʨʘʥʢʝ ʠ ʤʦʨʘʿʫ ʙʠʪʠ ʩʘʜʨʞʘʥʝ ʠʟʿʘʚʝ ʩʪʨʘʥʘʢʘ, ʘ ʪʨʝʙʘʣʦ ʙʠ ʜʘ ʙʫʜʫ 

ʩʘʜʨʞʘʥʠ ʤʝʩʪʦ ʠ ʚʨʝʤʝ ʧʨʝʜʫʟʠʤʘˁʘ ʨʘʜˁʝ. ɿʥʘʯʘʿ ʨʘʟʣʠʢʦʚʘˁʘ ʦʚʠʭ ʥʦʨʤʠ ʦʛʣʝʜʘ ʩʝ 

ʫ ʧʦʩʣʝʜʠʮʘʤʘ ʧʦ ʧʫʥʦʚʘʞʥʦʩʪ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʘʢʪʘ ʠ ʫʛʦʚʦʨʘ ʫʢʦʣʠʢʦ ʿʘʚʥʠ 

ʙʝʣʝʞʥʠʢ ʥʝ ʧʦʩʪʫʧʠ ʫ ʩʢʣʘʜʫ ʩʘ ˁʠʤʘ. ʊʘʢʦ, ʥʝʧʦʰʪʦʚʘˁʝ ʦʜʨʝʜʙʝ ʫ ʢʦʿʦʿ ʩʝ ʢʘʞʝ ʰʪʘ 

ʫ ʟʘʧʠʩʫ ʤʦʨʘ ʙʠʪʠ ʩʘʜʨʞʘʥʦ ʠʤʘ ʟʘ ʧʦʩʣʝʜʠʮʫ ʥʠʰʪʘʚʦʩʪ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʘ 

ʪʠʤʝ ʠ ʫʛʦʚʦʨʘ ʫʢʦʣʠʢʦ ʿʝ ˁʝʛʦʚʘ ʧʫʥʦʚʘʞʥʦʩʪ ʫʩʣʦʚˀʝʥʘ ʟʘʢˀʫʯʝˁʝʤ ʫ ʪʦʿ ʬʦʨʤʠ.474 

ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʥʝʧʦʩʪʫʧʘˁʝ ʫ ʩʢʣʘʜʫ ʩʘ ʦʜʨʝʜʙʦʤ ʢʦʿʦʤ ʿʝ ʦʜʨʝʹʝʥʦ ʰʪʘ ʙʠ ʪʨʝʙʘʣʦ 

ʟʘʧʠʩ ʜʘ ʩʘʜʨʞʠ ʥʝʤʘ ʟʘ ʧʦʩʣʝʜʠʮʫ ʥʠʰʪʘʚʦʩʪ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʘʣʠ ʤʦʞʝ 

ʫʪʠʮʘʪʠ ʥʘ ˁʝʛʦʚʫ ʜʦʢʘʟʥʫ ʩʥʘʛʫ.475 ʋ ʜʦʤʘ˂ʦʿ ʪʝʦʨʠʿʠ ʦ ʦʚʦʿ ʧʦʜʝʣʠ ʛʦʚʦʨʠ ɼ. ɫʫʨʹʝʚʠ˂ 

ʠ ʥʘʟʠʚʘ ʿʝ ʧʦʜʝʣʦʤ ʥʘ ʩʘʚʨʰʝʥʝ ʠ ʥʝʩʘʚʨʰʝʥʝ ʧʨʘʚʥʝ ʥʦʨʤʝ.476 

1.2.1.1. ʆʟʥʘʯʘʚʘˁʝ ʥʦʪʘʨʘ ʠ ʩʪʨʘʥʘʢʘ 

ʋ ʧʦʛʣʝʜʫ ʦʙʘʚʝʟʥʦʛ ʦʟʥʘʯʘʚʘˁʘ ʥʦʪʘʨʘ ʢʦʿʠ ʿʝ ʩʘʯʠʥʠʦ ʠʩʧʨʘʚʫ, ʫ ʥʝʤʘʯʢʦʿ 

ʪʝʦʨʠʿʠ ʠ ʩʫʜʩʢʦʿ ʧʨʘʢʩʠ ʧʦʩʪʘʚʠʣʦ ʩʝ ʧʠʪʘˁʝ ʜʘ ʣʠ ˂ʝ ʦʥʘ ʙʠʪʠ ʧʫʥʦʚʘʞʥʘ ʫ ʩʣʫʯʘʿʫ ʜʘ 

ʠʤʝ ʥʦʪʘʨʘ ʥʝ ʙʫʜʝ ʥʘʚʝʜʝʥʦ ʫ ʟʘʛʣʘʚˀʫ. ʅʘ ʦʚʦ ʧʠʪʘˁʝ ʜʘʪ ʿʝ ʩʘʛʣʘʩʘʥ ʦʜʛʦʚʦʨ ʜʘ ʿʝ ʪʦ 

ʤʦʛʫ˂ʝ ʧʦʜ ʫʩʣʦʚʦʤ ʜʘ ʠʟ ʠʩʧʨʘʚʝ, ˁʝʥʦʛ ʪʝʢʩʪʘ ʠ ʧʦʪʧʠʩʘ, ʿʘʩʥʦ ʠ ʥʝʜʚʦʩʤʠʩʣʝʥʦ 

ʧʨʦʠʟʣʘʟʠ ʣʠʯʥʦʩʪ ʠ ʬʫʥʢʮʠʿʘ ʣʠʮʘ ʢʦʿʝ ʿʝ ʩʘʯʠʥʠʣʦ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ.477 ʆʚʘʿ 

ʫʩʣʦʚ ʥʝ ʩʤʘʪʨʘ ʩʝ ʠʩʧʫˁʝʥʠʤ ʫʢʦʣʠʢʦ ʿʝ ʥʦʪʘʨ ʩʘʤʦ ʧʦʪʧʠʩʘʦ ʠʩʧʨʘʚʫ.  

 
472 C. Reithmann, 608; T. Renner, § 8, Rn. 15. 
473 C. Reithmann, 609. 
474 C. Armbrüster, N. Preuß, T. Renner ʫ Beurkundungsgesetz und Dienstordnung für Notarinnen und Notare ï 

Kommentar, Einl, Rn. 25; Erkki Bernhard, Beck´sches Notar-Handbuch, München 2015, Rn. 2. 
475 Ibid, Einl, Rn. 26. ʆʩʠʤ ʦʚʝ ʜʚʝ ʚʨʩʪʝ, ʫ ʦʢʚʠʨʫ ʠʩʪʝ ʧʦʜʝʣʝ ʥʘʚʦʜʝ ʩʝ ʠ ʦʜʨʝʜʙʝ ʢʦʿʠʤʘ ʩʝ ʥʦʪʘʨ ʤʦʞʝ 

ʜʘ ʧʨʝʜʫʟʤʝ ʦʜʨʝʹʝʥʫ ʨʘʜˁʫ, ʘʣʠ ʥʠʿʝ ʥʘ ʪʦ ʦʙʘʚʝʟʘʥ (Kannvorschriften). ʇʨʠʤʝʨ ʟʘ ʦʚʫ ʚʨʩʪʫ ʿʝ Ä 5, ʩʪ. 2 

ʥɿʇʦʪʀʩʧ ʧʨʝʤʘ ʢʦʿʝʤ ʦʥ ʤʦʞʝ ʥʘ ʟʘʭʪʝʚ ʜʘ ʩʘʯʠʥʠ ʠʩʧʨʘʚʫ ʠ ʥʘ ʩʪʨʘʥʦʤ ʿʝʟʠʢʫ. ʄʝʹʫʪʠʤ, ʦʥ ʥʠʿʝ ʜʫʞʘʥ 

ʪʦ ʜʘ ʫʯʠʥʠ ʯʘʢ ʥʠ ʫ ʩʣʫʯʘʿʫ ʜʘ ʦʜʣʠʯʥʦ ʚʣʘʜʘ ʪʠʤ ʩʪʨʘʥʠʤ ʿʝʟʠʢʦʤ. ɺʠʜ. Ibid, Einl, Rn. 27. 
476 ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 126. 
477 T. Renner, § 9, Rn. 8. 
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ʆʩʠʤ ʥʦʪʘʨʘ, ʫ ʠʩʧʨʘʚʠ ʤʦʨʘʿʫ ʙʠʪʠ ʦʟʥʘʯʝʥʝ ʠ ʩʪʨʘʥʢʝ. ʇʦʿʤʦʤ ʩʪʨʘʥʢʝ ʫ ʩʤʠʩʣʫ 

Ä 9 ʥɿʇʦʪʀʩʧ ʦʙʫʭʚʘ˂ʝʥʘ ʩʫ ʦʥʘ ʣʠʮʘ ʢʦʿʘ ʧʨʝʜ ʿʘʚʥʠʤ ʙʝʣʝʞʥʠʢʦʤ ʜʘʿʫ ʠʟʿʘʚʫ ʚʦˀʝ ʦ 

ʢʦʿʦʿ ʩʝ ʩʘʩʪʘʚˀʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ, ʙʝʟ ʦʙʟʠʨʘ ʥʘ ʪʦ ʜʘ ʣʠ ʿʝ ʜʘʿʫ ʫ ʩʚʦʿʝ ʠʣʠ ʪʫʹʝ 

ʠʤʝ, ʪʦ ʿʝʩʪ ʩʪʨʘʥʢʝ ʫ ʬʦʨʤʘʣʥʦʤ ʩʤʠʩʣʫ (formell Beteiligten).478 ʆʟʥʘʯʘʚʘˁʝ ʩʪʨʘʥʘʢʘ 

ʦʙʫʭʚʘʪʘ ʠ ʫʪʚʨʹʠʚʘˁʝ ʫ ʯʠʿʝ ʠʤʝ ʪʦ ʣʠʮʝ ʠʟʿʘʚˀʫʿʝ ʚʦˀʫ. ʊʦ ʟʥʘʯʠ ʜʘ ˂ʝ ʫ ʠʩʧʨʘʚʠ ʙʠʪʠ 

ʦʟʥʘʯʝʥʝ ʠ ʩʪʨʘʥʢʝ ʫ ʤʘʪʝʨʠʿʘʣʥʦʤ ʩʤʠʩʣʫ (materiell Beteiligten), ʘ ʪʦ ʩʫ ʣʠʮʘ ʥʘ ʯʠʿʘ 

ʧʨʘʚʘ, ʦʙʘʚʝʟʝ ʠʣʠ ʠʥʪʝʨʝʩʝ ʩʝ ʦʜʥʦʩʠ ʜʘʪʘ ʠʩʧʨʘʚʘ.479 ʋʪʚʨʹʠʚʘˁʝ ʠ ʦʟʥʘʯʘʚʘˁʝ 

ʩʪʨʘʥʘʢʘ ʜʝʪʘˀʥʠʿʝ ʿʝ ʫʨʝʹʝʥʦ ʫ Ä 10 ʥɿʇʦʪʀʩʧ ʠ Ä 26 ʇʨʘʚʠʣʘ ʩʣʫʞʙʝ ʟʘ ʥʦʪʘʨʢʝ ʠ 

ʥʦʪʘʨʝ.480 ʇʨʝʤʘ Ä 10, ʩʪ. 2 ʥɿʇʦʪʀʩʧ, ʫ ʟʘʧʠʩʫ ʩʪʨʘʥʢʝ ʪʨʝʙʘ ʜʘ ʙʫʜʫ ʦʟʥʘʯʝʥʝ ʪʘʢʦ 

ʧʨʝʮʠʟʥʦ ʜʘ ʩʫ ʠʩʢˀʫʯʝʥʝ ʩʫʤˁʝ ʠ ʟʘʙʫʥʝ. ʆʚʦ ʧʨʘʚʠʣʦ ʢʦʥʢʨʝʪʠʟʦʚʘʥʦ ʿʝ ʧʦʩʨʝʜʩʪʚʦʤ 

§ 26 ʥʇʨʉʣʫʞʅʦʪ ʫ ʢʦʿʝʤ ʩʫ ʥʘʙʨʦʿʘʥʠ ʧʦʜʘʮʠ ʢʦʿʠ ʪʨʝʙʘ ʜʘ ʙʫʜʫ ʥʘʚʝʜʝʥʠ ʧʨʠʣʠʢʦʤ 

ʦʟʥʘʯʘʚʘˁʘ ʩʪʨʘʥʘʢʘ.481 ʀʧʘʢ, ʫ ʣʠʪʝʨʘʪʫʨʠ ʩʝ ʠʩʪʠʯʝ ʜʘ ʦʜ ʥʘʚʝʜʝʥʠʭ ʧʨʘʚʠʣʘ ʩʘʤʦ Ä 9 

ʥɿʇʦʪʀʩʧ ʠʤʘ ʢʘʨʘʢʪʝʨ ʩʘʚʨʰʝʥʝ ʥʦʨʤʝ (Mussvorschrift) ʯʠʿʘ ʧʦʚʨʝʜʘ ʨʝʟʫʣʪʠʨʘ 

ʥʠʰʪʘʚʦʰ˂ʫ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ. ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, Ä 10 ʥɿʇʦʪʀʩʧ ʿʝ ʥʝʩʘʚʨʰʝʥʘ 

ʥʦʨʤʘ (Sollvorschrift), ʪʝ ʥʝʧʦʩʪʫʧʘˁʝ ʫ ʩʢʣʘʜʫ ʩʘ ˁʦʤ ʠ Ä 26 ʥʇʨʉʣʫʞʅʦʪ ʥʝ˂ʝ ʫʪʠʮʘʪʠ 

ʥʘ ʧʫʥʦʚʘʞʥʦʩʪ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʩʚʝ ʜʦʢ ʿʝ ʠʩʧʫˁʝʥ ʫʩʣʦʚ ʠʟ Ä 9, ʩʪ. 1 

ʥɿʇʦʪʀʩʧ. ɼʘʢʣʝ, ʢʘʦ ʠ ʢʦʜ ʦʟʥʘʯʘʚʘˁʘ ʥʦʪʘʨʘ ʢʦʿʠ ʿʝ ʧʨʝʜʫʟʝʦ ʨʘʜˁʫ ʩʘʩʪʘʚˀʘˁʘ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʠ ʟʘ ʩʪʨʘʥʢʝ ʿʝ ʜʦʚʦˀʥʦ ʜʘ ʙʫʜʫ ʦʟʥʘʯʝʥʝ ʥʘ ʥʘʯʠʥ ʜʘ ʩʝ ʩʘ 

ʩʠʛʫʨʥʦʰ˂ʫ ʤʦʞʝ ʫʪʚʨʜʠʪʠ ʦ ʢʦʿʠʤ ʩʝ ʣʠʮʠʤʘ ʨʘʜʠ, ʦʜʥʦʩʥʦ ʪʘʢʦ ʜʘ ʧʦʩʪʦʿʠ ʧʦʪʧʫʥʘ 

ʠʟʚʝʩʥʦʩʪ ʫ ʧʦʛʣʝʜʫ ˁʠʭʦʚʠʭ ʠʜʝʥʪʠʪʝʪʘ.482 ʉʘʤ ʧʦʪʧʠʩ ʥʦʪʘʨʘ, ʦʜʥʦʩʥʦ ʩʪʨʘʥʢʝ ʥʠʿʝ 

ʜʦʚʦˀʘʥ ʜʘ ʙʠ ʩʝ ʫʩʣʦʚ ʠʟ Ä 9, ʩʪ. 1 ʥɿʇʦʪʀʩʧ ʩʤʘʪʨʘʦ ʠʩʧʫˁʝʥʠʤ.483 

ʋ Ä 10 ʥɿʇʦʪʀʩʧ ʿʝ ʧʨʝʜʚʠʹʝʥʦ ʠ ʜʘ ʥʦʪʘʨ ʪʨʝʙʘ ʩʘ ʩʠʛʫʨʥʦʰ˂ʫ ʜʘ ʫʪʚʨʜʠ ʢʦ ʩʫ 

ʩʪʨʘʥʢʝ, ʢʘʦ ʠ ʜʘ ʠʟ ʟʘʧʠʩʘ ʪʨʝʙʘ ʜʘ ʧʨʦʠʟʣʘʟʠ ʜʘ ʣʠ ʦʥ ʩʪʨʘʥʢʝ ʧʦʟʥʘʿʝ, ʦʜʥʦʩʥʦ ʥʘ ʢʦʿʠ 

ʥʘʯʠʥ ʿʝ ʫʪʚʨʜʠʦ ˁʠʭʦʚ ʠʜʝʥʪʠʪʝʪ. ʋ ʩʣʫʯʘʿʫ ʜʘ ʥʠʿʝ ʫ ʤʦʛʫ˂ʥʦʩʪʠ ʜʘ ʩʘ ʩʠʛʫʨʥʦʰ˂ʫ 

 
478 P. Jansen, § 9, Rn. 9; T. Renner, § 9, Rn. 14 ʫ ʚʝʟʠ ʩʘ C. Armbrüster, § 6, Rn. 17. 
479 C. Armbrüster, § 10, Rn. 17-18. 
480 ʇʨʘʚʠʣʘ ʩʣʫʞʙʝ ʟʘ ʥʦʪʘʨʢʝ ʠ ʥʦʪʘʨʝ ï ʥʇʨʉʣʫʞʅʦʪ (Dienstordnung für Notarinnen und Notare- DONot). 
481 ʇʨʝʤʘ § 26, ʩʪ. 2 ʥʇʨʉʣʫʞʅʦʪ, ʟʘ ʬʠʟʠʯʢʘ ʣʠʮʘ ʧʦʪʨʝʙʥʦ ʿʝ ʜʘ ʩʝ ʥʘʚʝʜʝ ʠʤʝ, ʜʘʪʫʤ ʨʦʹʝˁʘ, ʤʝʩʪʦ 

ʧʨʝʙʠʚʘʣʠʰʪʘ (Wohnort) ʠ ʘʜʨʝʩʘ (Wohnung). ʋʢʦʣʠʢʦ ʩʝ ʧʨʝʟʠʤʝ ʩʪʨʘʥʢʝ ʨʘʟʣʠʢʫʿʝ ʦʜ ʜʝʚʦʿʘʯʢʦʛ 

ʧʨʝʟʠʤʝʥʘ, ʧʦʪʨʝʙʥʦ ʿʝ ʥʘʚʝʩʪʠ ʠ ʜʝʚʦʿʘʯʢʦ. ʅʘʚʦʹʝˁʝ ʘʜʨʝʩʝ ʤʦʞʝ ʠʟʦʩʪʘʪʠ ʫ ʠʟʫʟʝʪʥʠʤ ʩʣʫʯʘʿʝʚʠʤʘ ʢʘʜʘ 

ʿʝ ʪʦ ʧʦʪʨʝʙʥʦ ʨʘʜʠ ʟʘʰʪʠʪʝ ʫʛʨʦʞʝʥʝ ʩʪʨʘʥʢʝ ʠʣʠ ʯʣʘʥʘ ˁʝʥʦʛ ʜʦʤʘ˂ʠʥʩʪʚʘ. ɿʘ ʟʘʩʪʫʧʥʠʢʝ ʧʨʘʚʥʠʭ ʣʠʮʘ 

ʠʣʠ ʟʘʧʦʩʣʝʥʝ ʢʦʜ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʫʤʝʩʪʦ ʤʝʩʪʘ ʧʨʝʙʠʚʘʣʠʰʪʘ ʤʦʞʝ ʙʠʪʠ ʥʘʚʝʜʝʥʦ ʩʝʜʠʰʪʝ ʧʨʘʚʥʦʛ 

ʣʠʮʘ, ʦʜʥʦʩʥʦ ʢʘʥʮʝʣʘʨʠʿʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ. 
482 T. Renner, § 9, Rn. 14-17; P. Jansen, § 9, Rn. 9. 
483 P. Jansen, § 9, Rn. 8-9. 
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ʫʪʚʨʜʠ ʠʜʝʥʪʠʪʝʪ ʩʪʨʘʥʘʢʘ, ʘ ʦʥʝ ʠ ʧʦʨʝʜ ʪʦʛʘ ʟʘʭʪʝʚʘʿʫ ʩʘʩʪʘʚˀʘˁʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ 

ʟʘʧʠʩʘ, ʥʦʪʘʨ ʪʨʝʙʘ ʫ ʟʘʧʠʩʫ ʜʘ ʥʘʚʝʜʝ ʦʚʝ ʯʠˁʝʥʠʮʝ.484   

ɼʝʦ ʢʦʿʠʤ ʩʝ ʫʪʚʨʹʫʿʝ ʠʜʝʥʪʠʪʝʪ ʩʪʨʘʥʘʢʘ ʧʨʝʜʩʪʘʚˀʘ ʜʦʢʘʟ ʫ ʩʤʠʩʣʫ Ä 415 ʥɿʇʇ 

ʜʘ ʩʫ ʦʥʝ ʧʨʝʜ ʥʦʪʘʨʦʤ ʜʘʣʝ ʠʟʿʘʚʝ ʚʦˀʝ ʢʦʿʝ ʩʫ ʩʘʜʨʞʘʥʝ ʫ ʠʩʧʨʘʚʠ, ʠ Ăʩʚʘʢʘ ʜʨʫʛʘ, ʘ 

ʧʦʩʝʙʥʦ ʩʣʦʙʦʜʥʘ ʦʮʝʥʘ ʜʦʢʘʟʘ ʿʝ ʠʩʢˀʫʯʝʥʘñ.485 

1.2.1.2. ʀʟʿʘʚʝ ʚʦˀʝ 

ʉ ʦʙʟʠʨʦʤ ʥʘ ʪʦ ʜʘ ʿʝ ʦʚʘ ʚʨʩʪʘ ʬʦʨʤʝ ʨʝʟʝʨʚʠʩʘʥʘ ʟʘ ʧʦʪʚʨʹʠʚʘˁʝ ʠʟʿʘʚʘ ʚʦˀʝ 

ʩʪʨʘʥʘʢʘ, ʦʥʝ ʧʨʝʜʩʪʘʚˀʘʿʫ ʥʝʦʧʭʦʜʘʥ ʜʝʦ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ. ʊʦ ʿʝ ʠʟʨʘʞʝʥʦ ʫ 

ʜʝʣʫ Ä 9 ʥɿʇʦʪʀʩʧ ʫ ʢʦʿʝʤ ʩʝ ʢʘʞʝ ʜʘ ʟʘʧʠʩ ʤʦʨʘ ʜʘ ʩʘʜʨʞʠ ʠʟʿʘʚʝ ʩʪʨʘʥʘʢʘ (ʩʘʚʨʰʝʥʘ 

ʥʦʨʤʘ, Mussvorschrift). ʇʦʜ ʪʠʤʝ ʩʝ ʥʝ ʧʦʜʨʘʟʫʤʝʚʘ ʜʘ ʩʝ ʧʨʦʩʪʦ ʫʥʝʩʫ ʨʝʯʠ ʩʪʨʘʥʘʢʘ, 

ʚʝ˂ ʿʝ ʧʦʪʨʝʙʥʦ ʜʘ ʦʥʝ ʙʫʜʫ ʿʘʩʥʦ ʠ ʥʝʜʚʦʩʤʠʩʣʝʥʦ ʬʦʨʤʫʣʠʩʘʥʝ ʫʟ ʢʦʨʠʰ˂ʝˁʝ ʧʦʪʨʝʙʥʝ 

ʧʨʘʚʥʠʯʢʝ ʪʝʨʤʠʥʦʣʦʛʠʿʝ.486 ʆʚʜʝ ʫʣʦʛʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʢʘʦ ʥʝʧʨʠʩʪʨʘʩʥʦʛ ʩʪʨʫʯˁʘʢʘ 

ʜʦʣʘʟʠ ʜʦ ʠʟʨʘʞʘʿʘ. ʆʥ ʥʝ ʪʨʝʙʘ ʜʘ ʬʦʨʤʠʨʘ ʚʦˀʫ ʩʪʨʘʥʘʢʘ, ʚʝ˂ ʜʘ ʿʝ ʠʩʪʨʘʞʠ ʠ 

ʬʦʨʤʫʣʠʰʝ ʥʘ ʦʜʛʦʚʘʨʘʿʫ˂ʠ ʥʘʯʠʥ, ʪʘʢʦ ʜʘ ʩʝ ˁʠʤʘ ʧʦʩʪʠʞʝ ʨʝʟʫʣʪʘʪ ʢʦʿʠ ʩʫ ʩʪʨʘʥʝ 

ʭʪʝʣʝ. ʂʘʜʘ ʜʘʿʫ ʠʟʿʘʚʝ ʚʦˀʝ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʫʧʦʟʥʘʿʝ ʩʪʨʘʥʢʝ ʩʘ ʧʨʘʚʥʠʤ ʧʦʩʣʝʜʠʮʘʤʘ 

ʢʦʿʝ ʠʟ ˁʠʭʦʚʠʭ ʠʟʿʘʚʘ ʧʨʦʠʟʣʘʟʝ, ʫ ʩʢʣʘʜʫ ʩʘ Ä 17 ʥɿʇʦʪʀʩʧ. ʊʦ ʠʧʘʢ ʤʦʞʝ ʠʤʘʪʠ 

ʦʜʨʝʹʝʥʦʛ ʫʪʠʮʘʿʘ ʥʘ ʬʦʨʤʠʨʘˁʝ ʚʦˀʝ ʩʪʨʘʥʢʝ ʫʢʦʣʠʢʦ ʦʥʘ ʧʨʝ ʧʦʫʯʘʚʘˁʘ ʦʜ ʩʪʨʘʥʝ 

ʥʦʪʘʨʘ ʥʠʿʝ ʙʠʣʘ ʩʚʝʩʥʘ ʪʠʭ ʧʨʘʚʥʠʭ ʧʦʩʣʝʜʠʮʘ.487  

ʉʘʩʪʘʚʥʠ ʜʝʦ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʥʝ ʤʦʨʘʿʫ ʙʠʪʠ ʩʘʤʦ ʠʟʿʘʚʝ ʚʦˀʘ ʢʦʿʝ ʩʫ 

ʩʪʨʘʥʢʝ ʜʘʣʝ ʫʩʤʝʥʦ ʧʨʝʜ ʿʘʚʥʠʤ ʙʝʣʝʞʥʠʢʦʤ ʠ ʢʦʿʝ ʩʫ ʩʘʜʨʞʘʥʝ ʫ ʩʘʤʦʤ ʟʘʧʠʩʫ, ʚʝ˂ ʪʦ 

ʤʦʛʫ ʙʠʪʠ ʠ ʠʟʿʘʚʝ ʢʦʿʝ ʩʝ ʥʘʣʘʟʝ ʫ ʦʜʨʝʹʝʥʦʤ ʜʦʢʫʤʝʥʪʫ. ɿʘ ʪʦ ʿʝ ʧʦʪʨʝʙʥʦ ʜʘ ʟʘʧʠʩ 

ʩʘʜʨʞʠ ʫʧʫ˂ʠʚʘˁʝ (Verweisung) ʥʘ ʪʘʿ ʜʦʢʫʤʝʥʪ, ʢʘʦ ʠ ʜʘ ʤʫ ʿʝ ʦʥ ʧʨʠʣʦʞʝʥ. ʋ ʦʚʦʤ 

ʩʣʫʯʘʿʫ ʠʟʿʘʚʝ ʩʪʨʘʥʘʢʘ ʚʘʞʠ˂ʝ ʢʘʦ ʜʘ ʩʫ ʩʘʜʨʞʘʥʝ ʫ ʩʘʤʦʤ ʟʘʧʠʩʫ.488 ʆʚʦ ʧʨʘʚʠʣʦ 

ʩʭʦʜʥʦ ʩʝ ʧʨʠʤʝˁʫʿʝ ʠ ʫ ʩʣʫʯʘʿʝʚʠʤʘ ʢʘʜʘ ʩʪʨʘʥʢʝ ʜʘʿʫ ʠʟʿʘʚʝ ʚʦˀʝ ʫʟ ʫʧʦʪʨʝʙʫ ʤʘʧʘ, 

ʮʨʪʝʞʘ ʠʣʠ ʠʣʫʩʪʨʘʮʠʿʘ.489  

ɼʘʢʣʝ, ʢʘʜʘ ʿʝ ʟʘ ʥʝʢʠ ʫʛʦʚʦʨ ʧʨʘʚʠʣʠʤʘ ʤʘʪʝʨʠʿʘʣʥʦʛ ʧʨʘʚʘ ʧʨʝʜʚʠʹʝʥʘ ʬʦʨʤʘ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʦʚʘʿ ʫʩʣʦʚ ʤʦʞʝ ʙʠʪʠ ʠʩʧʫˁʝʥ ʥʘ ʪʨʠ ʨʘʟʣʠʯʠʪʘ ʥʘʯʠʥʘ. ʇʨʚʦ, 

 
484 § 10 ʩʪ. 1 ʠ 3 ʥɿʇʦʪʀʩʧ. 
485 Erkki Bernhard, Beck´sches Notar-Handbuch, München 2015, Rn. 163. 
486 Ibid, Rn. 172. 
487 T. Renner, § 9, Rn. 18-19. 
488 Ä 9, ʩʪ. 2, ʨʝʯ. 2. 
489 Ä 9, ʩʪ. 2, ʨʝʯ. 3. 
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ʠʟʿʘʚʝ ʚʦˀʘ ʢʦʿʝ ʯʠʥʝ ʫʛʦʚʦʨ ʤʦʛʫ ʙʠʪʠ ʫ ʧʦʪʧʫʥʦʩʪʠ ʩʘʜʨʞʘʥʝ ʫ ʪʝʢʩʪʫ ʟʘʧʠʩʘ (ʛʣʘʚʥʘ 

ʠʩʧʨʘʚʘ, Haupturkunde). ɼʨʫʛʦ, ʦʥʝ ʤʦʛʫ ʙʠʪʠ ʜʝʣʠʤʠʯʥʦ ʩʘʜʨʞʘʥʝ ʫ ʛʣʘʚʥʦʿ ʠʩʧʨʘʚʠ, ʘ 

ʜʝʣʠʤʠʯʥʦ ʫ ʧʨʠʣʦʟʠʤʘ ʥʘ ʢʦʿʝ ʩʝ ʫʧʫ˂ʫʿʝ ʫ ʛʣʘʚʥʦʿ ʠʩʧʨʘʚʠ, ʢʦʿʠ ʩʫ ʿʦʿ ʜʦʜʘʪʠ ʠ ʥʘ 

ʦʜʛʦʚʘʨʘʿʫ˂ʠ ʥʘʯʠʥ ʩʘ ˁʦʤ ʧʦʚʝʟʘʥʠ. ʀ ʪʨʝ˂ʠ ʥʘʯʠʥ ʿʝ ʫ ʚʝʟʠ ʩʘ ʧʨʝʪʭʦʜʥʠʤ, ʘʣʠ ʩʝ 

ʦʜʥʦʩʠ ʥʘ ʩʣʫʯʘʿʝʚʝ ʢʘʜʘ ʩʝ ʢʦʥʩʪʠʪʫʪʠʚʥʝ ʠʟʿʘʚʝ ʚʦˀʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʜʝʣʠʤʠʯʥʦ 

ʥʘʣʘʟʝ ʫ ʥʝʢʦʤ ʜʨʫʛʦʤ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʤ ʟʘʧʠʩʫ (notarielle Niederschrift).490 ʋ ʙʠʣʦ ʢʦʿʦʿ 

ʦʜ ʦʚʠʭ ʩʠʪʫʘʮʠʿʘ ʥʦʪʘʨ ʿʝ ʜʫʞʘʥ ʜʘ ʩʪʨʘʥʢʘʤʘ ʧʨʦʯʠʪʘ ʥʝ ʩʘʤʦ ʛʣʘʚʥʫ ʠʩʧʨʘʚʫ, ʚʝ˂ ʠ 

ʧʨʠʣʦʛʝ ʠ ʠʩʧʨʘʚʝ ʥʘ ʢʦʿʝ ʩʝ ʫʧʫ˂ʫʿʝ ʫ ʟʘʧʠʩʫ. ʆʥ ʿʝ ʜʫʞʘʥ ʜʘ ʠʭ ʧʦʫʯʠ ʦ ʧʦʩʣʝʜʠʮʘʤʘ 

ʠʟʿʘʚʘ ʚʦˀʝ ʙʝʟ ʦʙʟʠʨʘ ʥʘ ʪʦ ʛʜʝ ʩʫ ʦʥʝ ʩʘʜʨʞʘʥʝ. ʄʝʹʫʪʠʤ, ʢʘʜʘ ʩʫ ʢʦʥʩʪʠʪʫʪʠʚʥʝ ʠʟʿʘʚʝ 

ʚʦˀʘ ʩʘʜʨʞʘʥʝ ʫ ʜʨʫʛʦʤ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʤ ʟʘʧʠʩʫ ʩʪʨʘʥʢʝ ʩʝ ʤʦʛʫ ʦʜʨʝ˂ʠ ʧʦʥʦʚʥʦʛ 

ʯʠʪʘˁʘ ʠʩʧʨʘʚʝ ʥʘ ʢʦʿʫ ʩʝ ʫ ʛʣʘʚʥʦʿ ʠʩʧʨʘʚʠ ʫʧʫ˂ʫʿʝ, ʢʘʦ ʠ ʧʨʠʣʘʛʘˁʘ ʪʝ ʠʩʧʨʘʚʝ ʫ 

ʩʢʣʘʜʫ ʩʘ Ä 13ʘ ʥɿʇʦʪʀʩʧ ʰʪʦ ʢʦʜ ʦʙʠʯʥʠʭ ʧʨʠʣʦʛʘ ʥʠʿʝ ʤʦʛʫ˂ʝ.491 ʋ ʩʚʘʢʦʤ ʩʣʫʯʘʿʫ, 

ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʿʝ ʜʫʞʘʥ ʜʘ ʩʪʨʘʥʢʝ ʫʧʦʟʦʨʠ ʥʘ ʧʦʩʣʝʜʠʮʝ ʦʜʨʠʮʘˁʘ, ʢʘʦ ʠ ʜʘ ʪʦ 

ʢʦʥʩʪʘʪʫʿʝ ʫ ʟʘʧʠʩʫ.492 

1.2.1.3. ʋʧʫ˂ʠʚʘˁʝ ʠ ʧʦʟʠʚʘˁʝ ʥʘ ʜʨʫʛʠ ʜʦʢʫʤʝʥʪ 

ʅʝʤʘʯʢʠ ʘʫʪʦʨʠ ʠʩʪʠʯʫ ʧʦʪʨʝʙʫ ʜʘ ʩʝ ʥʘʧʨʘʚʠ ʨʘʟʣʠʢʘ ʠʟʤʝʹʫ ʫʧʫ˂ʠʚʘˁʘ 

(Verweisung) ʢʦʿʝ ʩʝ ʧʦʤʠˁʝ ʫ ÄÄ 9, 13, 13ʘ ʠ 14 ʥɿʇʦʪʀʩʧ ʠ Bezugnahme, ʦʜʥʦʩʥʦ 

Hinweis. ɱʘʩʥʦ ʨʘʟʛʨʘʥʠʯʝˁʝ ʪʝʨʤʠʥʘ Bezugnahme, Verweisung, Hinweis ʠ ˁʠʭʦʚʝ 

ʩʘʜʨʞʠʥʝ, ʧʨʝʤʘ ʥʘʚʦʜʠʤʘ ʥʝʤʘʯʢʠʭ ʘʫʪʦʨʘ, ʧʨʝʜʩʪʘʚˀʘ ʠʟʘʟʦʚ ʠ ʫ ʪʘʤʦʰˁʦʿ 

ʣʠʪʝʨʘʪʫʨʠ ʠ ʧʨʘʢʩʠ, ʧʦʩʝʙʥʦ ʟʙʦʛ ʪʦʛʘ ʰʪʦ, ʦʩʠʤ ʦʚʠʭ, ʧʦʿʝʜʠʥʠ ʘʫʪʦʨʠ ʫʚʦʜʝ ʠ ʜʨʫʛʝ 

ʪʝʨʤʠʥʝ ʟʘ ʦʟʥʘʯʘʚʘˁʝ ʠʩʪʠʭ ʧʦʿʤʦʚʘ.493 ʋʪʦʣʠʢʦ ʿʝ ʪʝʞʝ ʥʘ˂ʠ ʦʜʛʦʚʘʨʘʿʫ˂ʝ ʪʝʨʤʠʥʝ ʥʘ 

ʩʨʧʩʢʦʤ ʿʝʟʠʢʫ ʢʦʿʠʤʘ ʙʠ ʩʝ ʿʘʩʥʦ ʥʘʧʨʘʚʠʣʘ ʨʘʟʣʠʢʘ ʠʟʤʝʹʫ ʦʚʠʭ ʧʦʿʤʦʚʘ. ʋ ʦʚʦʤ ʨʘʜʫ 

˂ʝ ʩʝ ʟʘ Verweisung ʢʦʨʠʩʪʠʪʠ ʪʝʨʤʠʥ Ăʫʧʫ˂ʠʚʘˁʝñ, ʘ ʟʘ Hinweis, ʦʜʥʦʩʥʦ Bezugnahme ʫ 

ʫʞʝʤ ʩʤʠʩʣʫ, ʠʟʨʘʟ Ăʧʦʟʠʚʘˁʝ ʥʘñ. 

 
490 T. Renner, § 9, Rn. 23-25. 
491 Ibid. 
492 § 13ʘ, ʩʪ. 1 ʠ 2 ʥɿʇʦʪʀʩʧ. 
493 Johannes Melchers, ñZur Verweisung als Erklªrungsmittel in der notariellen Niederschriftñ, Zeitschrift für das 

Notariat in Baden-Württemberg (BWNotZ), 2/1991, 41; T. Renner, § 9, Rn. 26. ʊʘʢʦ, ʜʦʢ ʩʫ ʫ ʧʦʛʣʝʜʫ ʪʝʨʤʠʥʘ 

Verweisung ʘʫʪʦʨʠ ʫʛʣʘʚʥʦʤ ʩʘʛʣʘʩʥʠ ʙʫʜʫ˂ʠ ʜʘ ʩʝ ʦʥ ʢʦʨʠʩʪʠ ʫ ʥɿʇʦʪʀʩʧ, ʫ ʧʦʛʣʝʜʫ ʜʨʫʛʠʭ ʪʝʨʤʠʥʘ 

ʧʦʩʪʦʿʝ ʨʘʟʣʠʢʝ. ʅʧʨ. ʈʝʥʝʨ ʢʦʨʠʩʪʠ Verweisung ʠ Bezugnahme ʢʘʦ ʪʝʨʤʠʥʝ ʠʩʪʦʛ ʨʘʥʛʘ ʢʦʿʠʤʘ ʩʝ 

ʦʟʥʘʯʘʚʘʿʫ ʜʚʝ ʚʨʩʪʝ ʧʦʟʠʚʘˁʘ ʥʘ ʦʜʨʝʹʝʥʠ ʩʘʜʨʞʘʿ, ʢʦʿʝ ʠʤʘʿʫ ʨʘʟʣʠʯʠʪʝ ʧʨʘʚʥʝ ʧʦʩʣʝʜʠʮʝ. ʉʘ ʜʨʫʛʝ 

ʩʪʨʘʥʝ, ʈʦʪʤʘʥ ʢʦʨʠʩʪʠ ʪʝʨʤʠʥ Bezugnahme ʢʘʦ ʚʠʰʠ ʧʦʿʘʤ ʢʦʿʠ ʦʙʫʭʚʘʪʘ ʠ Verweisung, ʠ Hinweis ʧʨʠ 

ʯʝʤʫ ʩʝ ʠʟʘ ʪʝʨʤʠʥʘ Hinweis ʢʨʠʿʝ ʧʦʿʘʤ ʢʦʿʠ ʈʝʥʝʨ ʦʟʥʘʯʘʚʘ ʪʝʨʤʠʥʦʤ Bezugnahme. ɺʠʜ. L. Rothmann, 

60-63. ʆʩʠʤ ʦʚʠʭ, ʫ ʥʝʤʘʯʢʦʿ ʣʠʪʝʨʘʪʫʨʠ ʟʘ Verweisung ʢʦʨʠʩʪʝ ʩʝ ʿʦʰ ʠ ʠʟʨʘʟʠ echte Bezugnahme, förmliche 

Verweisung, ersetzende Bezugnahme ʠʣʠ ergänzende Bezugnahme, ʜʦʢ ʩʝ ʟʘ ʦʥʦ ʰʪʦ ʈʦʪʤʘʥ ʦʟʥʘʯʘʚʘ ʢʘʦ 

Hinweis ʫʧʦʪʨʝʙˀʘʚʘʿʫ ʠ ʠʟʨʘʟʠ unechte Bezugnahme, erläuternde Bezugnahme, erläuternde Verweisung, 

schlichte Bezugnahme, einfache Bezugnahme, untechnische Bezugnahme ʠʣʠ  hinweisende Bezugnahme. 



 

106 

 

ʋʧʫ˂ʠʚʘˁʝ ʦ ʢʦʿʝʤ ʩʝ ʛʦʚʦʨʠ ʫ ʥʘʚʝʜʝʥʠʤ ʧʨʘʚʠʣʠʤʘ ʥɿʇʦʪʀʩʧ ʿʝ ʧʦʩʪʫʧʘʢ ʢʦʿʠʤ 

ʩʝ ʧʠʩʤʝʥʫ, ʤʘʧʠ, ʮʨʪʝʞʫ ʠʣʠ ʠʣʫʩʪʨʘʮʠʿʠ ʧʦʚʝʨʘʚʘ ʠʩʪʦ ʧʨʘʚʥʦ ʜʝʿʩʪʚʦ ʢʘʦ ʛʣʘʚʥʦʿ 

ʠʩʧʨʘʚʠ.494 ʋʢʦʣʠʢʦ ʿʝ ʫʧʫ˂ʠʚʘˁʝ ʠʟʚʨʰʝʥʦ ʥʘ ʦʜʛʦʚʘʨʘʿʫ˂ʠ ʥʘʯʠʥ, ʚʘʞʠ ʬʠʢʮʠʿʘ 

ʠʥʢʦʨʧʦʨʘʮʠʿʝ (Inkorporationsfiktion) ʠʟ Ä 9, ʩʪ. 1, ʨʝʯ. 2, ʪʦ ʿʝʩʪ ʠʟʿʘʚʝ ʠʟ ʧʨʠʣʦʛʘ ʥʘ ʢʦʿʠ 

ʩʝ ʫʧʫ˂ʫʿʝ ʫ ʟʘʧʠʩʫ ʚʘʞʝ ʢʘʦ ʜʘ ʩʫ ʠ ʩʘʤʝ ʩʘʜʨʞʘʥʝ ʫ ˁʝʤʫ.495 ʅʘ ʪʘʿ ʥʘʯʠʥ, ʩʘʜʨʞʠʥʘ 

ʦʚʠʭ ʠʩʧʨʘʚʘ ʧʦʪʚʨʹʫʿʝ ʩʝ ʟʘʿʝʜʥʦ ʩʘ ʩʘʜʨʞʠʥʦʤ ʟʘʧʠʩʘ, ʪʝ ʠ ʜʫʞʥʦʩʪ ʠʩʧʠʪʠʚʘˁʘ ʠ 

ʧʦʫʯʘʚʘˁʘ ʠʟ Ä 17 ʥɿʇʦʪʀʩʧ ʦʙʫʭʚʘʪʘ ʥʝ ʩʘʤʦ ʟʘʧʠʩ, ʚʝ˂ ʠ ʧʨʠʣʦʛʝ ʥʘ ʢʦʿʝ ʩʝ ʫ ˁʝʤʫ 

ʫʧʫ˂ʫʿʝ.496 ʋ ʥʝʤʘʯʢʦʿ ʣʠʪʝʨʘʪʫʨʠ ʫ ʚʝʟʠ ʩʘ ʫʧʫ˂ʠʚʘˁʝʤ ʫ ʩʤʠʩʣʫ Ä 9, ʩʪ. 1, ʨʝʯ. 2 

ʥɿʇʦʪʀʩʧ ʧʦʩʪʘʚʠʣʦ ʩʝ ʧʠʪʘˁʝ ʜʘ ʣʠ ʿʝ ʦʥʦ ʜʦʧʫʰʪʝʥʦ ʩʘʤʦ ʟʘ ʧʨʠʣʦʛʝ ʫ ʢʦʿʠʤʘ ʩʫ 

ʩʘʜʨʞʘʥʝ ʠʟʿʘʚʝ ʟʘ ʢʦʿʝ ʩʝ ʟʘʭʪʝʚʘ ʜʘ ʙʫʜʫ ʩʘʯʠˁʝʥʝ ʫ ʬʦʨʤʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ 

(beurkundungsbedürftig). ʇʨʝʤʘ ʿʝʜʥʠʤ ʘʫʪʦʨʠʤʘ, ʧʦʿʘʤ ʫʧʫ˂ʠʚʘˁʘ ʠʟ Ä 9, ʩʪ. 1, ʨʝʯ. 2 

ʥɿʇʦʪʀʩʧ ʠ ʜʝʿʩʪʚʦ ʦʚʝ ʦʜʨʝʜʙʝ ʪʨʝʙʘ ʦʛʨʘʥʠʯʠʪʠ ʩʘʤʦ ʥʘ ʪʝ ʩʣʫʯʘʿʝʚʝ497, ʜʦʢ, ʧʨʝʤʘ 

ʜʨʫʛʠʤʘ, ʬʠʢʮʠʿʘ ʠʥʢʦʨʧʦʨʘʮʠʿʝ ʦʙʫʭʚʘʪʘ ʮʝʣʦʢʫʧʥʫ ʩʘʜʨʞʠʥʫ ʧʨʠʣʦʛʘ. ʊʘʢʦ ʧʨʝʤʘ 

ʈʦʪʤʘʥ, ʧʦʪʚʨʹʠʚʘˁʝʤ ʟʘʧʠʩʘ, ʪʦ ʿʝʩʪ ʛʣʘʚʥʝ ʠʩʧʨʘʚʝ ʧʦʪʚʨʹʫʿʝ ʩʝ ʠ ʜʝʦ ˁʝʛʦʚʝ 

ʩʘʜʨʞʠʥʝ ʟʘ ʢʦʿʠ ʩʝ ʪʘ ʬʦʨʤʘ ʥʝ ʟʘʭʪʝʚʘ. ʉʪʦʛʘ, ʥʝ ʪʨʝʙʘ ʜʨʫʛʘʯʠʿʝ ʜʘ ʚʘʞʠ ʥʠ ʟʘ ʧʨʠʣʦʛʝ 

ʢʦʿʠ ʩʘ ʟʘʧʠʩʦʤ ʧʨʝʜʩʪʘʚˀʘʿʫ ʿʝʜʠʥʩʪʚʦ ʥʘ ʦʩʥʦʚʫ Ä 9, ʩʪ. 1, ʨʝʯ. 2 ʥɿʇʦʪʀʩʧ.498 ʆʥʘ 

ʠʩʪʠʯʝ ʜʘ ʟʘʿʝʜʥʠʯʢʦ ʧʦʪʚʨʹʠʚʘˁʝ ʤʦʞʝ ʙʠʪʠ ʩʫʚʠʰʥʦ, ʘʣʠ ʜʘ ʥʠʿʝ ʥʝʜʦʧʫʰʪʝʥʦ. 499 

ʊʘʢʦʹʝ, ʙʠʣʦ ʙʠ ʢʦʥʪʨʘʜʠʢʪʦʨʥʦ ʟʘʭʪʝʚʘʪʠ ʜʘ ʩʝ ʧʨʠʣʠʢʦʤ ʧʦʪʚʨʹʠʚʘˁʘ ʟʘʿʝʜʥʦ ʩʘ 

ʟʘʧʠʩʦʤ ʧʨʦʯʠʪʘ ʮʝʦ ʧʨʠʣʦʛ, ʘ ʜʘ ʬʠʢʮʠʿʘ ʠʥʢʦʨʧʦʨʘʮʠʿʝ ʦʙʫʭʚʘʪʘ ʩʘʤʦ ʦʜʨʝʹʝʥʝ ʜʝʣʦʚʝ 

ʧʨʠʣʦʛʘ ʢʦʿʠ ʩʘʜʨʞʝ ʠʟʿʘʚʝ ʟʘ ʢʦʿʝ ʩʝ ʟʘʭʪʝʚʘ ʬʦʨʤʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ.500 

1.2.1.3.1. ʇʦʟʠʚʘˁʝ ʥʘ ʜʨʫʛʠ ʜʦʢʫʤʝʥʪ (Bezugnahme; Hinweis) 

ʆʥʦ ʥʠʿʝ ʨʝʛʫʣʠʩʘʥʦ ʦʜʨʝʜʙʘʤʘ ʥɿʇʦʪʀʩʧ ʢʘʦ ʰʪʦ ʿʝ ʪʦ ʩʣʫʯʘʿ ʩʘ ʫʧʫ˂ʠʚʘˁʝʤ, ʘʣʠ 

ʩʫ ʥʝʤʘʯʢʠ ʘʫʪʦʨʠ ʩʘʛʣʘʩʥʠ ʫ ʪʦʤʝ ʜʘ ʿʝ ʥʫʞʥʦ ʥʘʧʨʘʚʠʪʠ ʨʘʟʣʠʢʫ ʠʟʤʝʹʫ ʦʚʘ ʜʚʘ 

ʧʦʿʤʘ.501 ʈʘʟʣʠʢʘ ʤʝʹʫ ˁʠʤʘ ʤʦʞʝ ʩʝ ʥʘʧʨʘʚʠʪʠ ʢʘʢʦ ʧʨʝʤʘ ʫʩʣʦʚʠʤʘ, ʪʘʢʦ ʠ ʧʨʝʤʘ 

ʜʝʿʩʪʚʫ. ɼʦʢ ʫʧʫ˂ʠʚʘˁʝ ʤʦʨʘ ʜʘ ʩʝ ʧʨʝʜʫʟʠʤʘ ʫ ʩʢʣʘʜʫ ʩʘ ʩʚʠʤ ʟʘʭʝʚʠʤʘ ʢʦʿʠ ʚʘʞʝ ʠ ʟʘ 

ʩʘʩʪʘʚˀʘˁʝ ʩʘʤʦʛ ʟʘʧʠʩʘ, ʢʦʜ ʧʦʟʠʚʘˁʘ ʥʘ ʜʨʫʛʠ ʜʦʢʫʤʝʥʪ (Bezugnahme, Hinweis) ʪʦ 

ʥʠʿʝ ʩʣʫʯʘʿ. ʆʥʦ ʥʝ ʧʦʜʣʝʞʝ ʧʦʩʝʙʥʠʤ ʬʦʨʤʘʣʥʠʤ ʟʘʭʪʝʚʠʤʘ, ʘ ʫʢʦʣʠʢʦ ʙʠ ʜʦʢʫʤʝʥʪ ʥʘ 

 
494 T. Renner, § 9, Rn. 26. 
495 Laura Rothmann, Beurkundung und Bezugnahme ï Zum verfahrensrechtlichen Umgang mit komplexen 

Vertragswerken, ɹʘʜʝʥ-ɹʘʜʝʥ 2018, 65. 
496 Ibid. 65-66. 
497 J. Melchers, 42. 
498 L. Rothmann, 68. 
499 Ibid. 
500 Ibid, 69. 
501 T. Renner, § 9, Rn. 32. 
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ʢʦʿʠ ʩʝ ˁʠʤʝ ʫʢʘʟʫʿʝ ʙʠʦ ʠ ʩʧʦʿʝʥ ʩʘ ʩʘʤʠʤ ʟʘʧʠʩʦʤ, ʥʝ ʙʠ ʩʝ ʩʤʘʪʨʘʦ ˁʝʛʦʚʠʤ ʩʘʩʪʘʚʥʠʤ 

ʜʝʣʦʤ, ʚʝ˂ Ăʥʝʧʨʘʚʠʤ ʧʨʠʣʦʛʦʤñ (unechte Anlage).502 ɼʘʢʣʝ, ʦʚʘ ʨʘʟʣʠʢʘ ʠʟʤʝʹʫ 

ʫʧʫ˂ʠʚʘˁʘ ʠʟ Ä 9, ʩʪ.1, ʨʝʯ. 2 ʥɿʇʦʪʀʩʧ ʠ ʧʦʟʠʚʘˁʘ ʥʘ ʜʨʫʛʠ ʜʦʢʫʤʝʥʪ ʥʘʜʦʚʝʟʫʿʝ ʩʝ ʥʘ 

ʜʨʫʛʫ, ʿʦʰ ʟʥʘʯʘʿʥʠʿʫ ʢʦʿʘ ʩʝ ʠʩʧʦˀʘʚʘ ʫ ˁʠʭʦʚʦʤ ʜʝʿʩʪʚʫ. ɿʘ ʨʘʟʣʠʢʫ ʦʜ ʫʧʫ˂ʠʚʘˁʘ, 

ʧʦʟʠʚʘˁʝ ʥʘ ʜʨʫʛʠ ʜʦʢʫʤʝʥʪ ʥʝʤʘ ʟʘ ʧʦʩʣʝʜʠʮʫ ʠʩʪʦʚʨʝʤʝʥʦ ʧʦʪʚʨʹʠʚʘˁʝ ʦʥʦʛʘ ʥʘ ʰʪʘ 

ʩʝ ʫʢʘʟʫʿʝ. ʆʥʦ ʧʨʝʚʘʩʭʦʜʥʦ ʩʣʫʞʠ ʨʘʟʿʘʰˁʝˁʫ ʩʘʜʨʞʠʥʝ ʫʛʦʚʦʨʘ ʢʦʿʘ ʤʦʨʘ ʙʠʪʠ 

ʠʟʨʘʞʝʥʘ ʫ ʟʘʭʪʝʚʘʥʦʿ ʬʦʨʤʠ ʜʘ ʙʠ ʫʛʦʚʦʨ ʧʫʥʦʚʘʞʥʦ ʥʘʩʪʘʦ.  

ɿʘ ʨʘʟʣʠʢʫ ʦʜ ʫʧʫ˂ʠʚʘˁʘ, ʧʦʟʠʚʘˁʘ ʥʘ ʜʨʫʛʠ ʜʦʢʫʤʝʥʪ ʩʝ ʦʜʥʦʩʝ ʥʘ ʠʟʿʘʚʝ, ʧʨʘʚʥʝ 

ʦʜʥʦʩʝ ʠ ʯʠˁʝʥʠʯʥʝ ʦʢʦʣʥʦʩʪʠ ʢʦʿʝ ʥʝ ʯʠʥʝ ʩʘʜʨʞʠʥʫ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʟʘ ʢʦʿʫ ʩʝ ʟʘʭʪʝʚʘ 

ʜʘ ʙʫʜʝ ʠʟʨʘʞʝʥʘ ʫ ʬʦʨʤʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ.503 ʂʘʦ ʰʪʦ ʿʝ ʧʨʝʪʭʦʜʥʦ ʥʘʚʝʜʝʥʦ, 

ʫʧʫ˂ʠʚʘˁʝ ʥʠʿʝ ʥʫʞʥʦ ʦʛʨʘʥʠʯʝʥʦ ʩʘʤʦ ʥʘ ʠʟʿʘʚʝ ʚʦˀʝ, ʦʜʥʦʩʥʦ ʩʘʜʨʞʠʥʫ ʢʦʿʘ ʤʦʨʘ 

ʙʠʪʠ ʠʟʨʘʞʝʥʘ ʫ ʬʦʨʤʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʚʝ˂ ʥʘ ʦʩʥʦʚʫ ʚʦˀʘ ʩʪʨʘʥʘ 

ʧʦʩʨʝʜʩʪʚʦʤ ʫʧʫ˂ʠʚʘˁʘ ʦʚʘ ʬʦʨʤʘ ʤʦʞʝ ʧʨʦʰʠʨʠʪʠ ʠ ʥʘ ʜʨʫʛʝ ʠʟʿʘʚʝ ʠ ʯʠˁʝʥʠʮʝ. ʉʘ 

ʜʨʫʛʝ ʩʪʨʘʥʝ, ʦʙʨʥʫʪʦ ʥʠʿʝ ʤʦʛʫ˂ʝ. ʊʦ ʿʝʩʪ, ʧʨʦʩʪʦ  ʧʦʟʠʚʘˁʝ ʥʘ ʜʨʫʛʠ ʜʦʢʫʤʝʥʪ ʥʠʿʝ 

ʜʦʚʦˀʥʦ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʩʝ ʫʢʘʟʫʿʝ ʥʘ ʩʘʜʨʞʘʿ ʟʘ ʢʦʿʠ ʤʦʨʘ ʙʠʪʠ ʦʙʫʭʚʘ˂ʝʥ ʦʙʘʚʝʟʥʦʤ 

ʬʦʨʤʦʤ ʜʘ ʙʠ ʫʛʦʚʦʨ ʧʫʥʦʚʘʞʥʦ ʥʘʩʪʘʦ. 

1.2.1.3.2. ʋʧʫ˂ʠʚʘˁʝ ʠʣʠ ʧʦʟʠʚʘˁʝ ʥʘ ʜʨʫʛʠ ʜʦʢʫʤʝʥʪ? 

ɿʙʦʛ ʪʦʛʘ ʩʫ ʫ ʥʝʤʘʯʢʦʿ ʣʠʪʝʨʘʪʫʨʠ ʠ ʩʫʜʩʢʦʿ ʧʨʘʢʩʠ ʫʯʠˁʝʥʠ ʥʘʧʦʨʠ ʜʘ ʩʝ 

ʩʣʫʯʘʿʝʚʠ ʫ ʢʦʿʠʤʘ ʿʝ ʥʫʞʥʦ ʫʧʫ˂ʠʚʘˁʝ ʨʘʟʛʨʘʥʠʯʝ ʦʜ ʩʣʫʯʘʿʝʚʘ ʫ ʢʦʿʠʤʘ ʿʝ ʜʦʚʦˀʥʦ ʠ 

ʧʦʟʠʚʘˁʝ ʥʘ ʜʨʫʛʠ ʜʦʢʫʤʝʥʪ. ɹʠʣʦ ʙʠ ʥʘʿʿʝʜʥʦʩʪʘʚʥʠʿʝ ʦʧʨʝʜʝʣʠʪʠ ʩʝ ʫ ʩʚʘʢʦʤ ʩʣʫʯʘʿʫ 

ʟʘ ʫʧʫ˂ʠʚʘˁʝ ʠ ʥʘ ʪʘʿ ʥʘʯʠʥ ʦʙʫʭʚʘʪʠʪʠ ʦʙʘʚʝʟʥʦʤ ʬʦʨʤʦʤ ʫʢʫʧʥʫ ʩʘʜʨʞʠʥʫ, ʙʝʟ ʦʙʟʠʨʘ 

ʥʘ ʪʦ ʜʘ ʣʠ ʿʝ ʟʘ ʧʦʿʝʜʠʥʝ ʝʣʝʤʝʥʪʝ ʜʦʚʦˀʥʦ ʠ ʧʨʦʩʪʦ ʧʦʟʠʚʘˁʝ ʥʘ ʜʨʫʛʠ ʜʦʢʫʤʝʥʪ. 

ʄʝʹʫʪʠʤ, ʩ ʦʙʟʠʨʦʤ ʥʘ ʦʙʘʚʝʟʫ ʥʦʪʘʨʘ ʜʘ ʪʦʢʦʤ ʧʦʩʪʫʧʢʘ ʧʦʪʚʨʹʠʚʘˁʘ ʧʨʦʯʠʪʘ ʠʩʧʨʘʚʫ 

ʢʦʿʫ ʧʦʪʚʨʹʫʿʝ, ʢʘʦ ʠ ʩʚʝ ʧʨʠʣʦʛʝ ʥʘ ʢʦʿʦʿ ʩʝ ʫ ˁʦʿ ʫʧʫ˂ʫʿʝ ʫ ʩʢʣʘʜʫ ʩʘ Ä 9, ʩʪ. 1, ʨʝʯ. 2 

ʥɿʇʦʪʀʩʧ, ʪʘʢʚʦ ʨʝʰʝˁʝ ʤʦʛʣʦ ʙʠ ʩʝ ʧʦʢʘʟʘʪʠ ʢʦʥʪʨʘʧʨʦʜʫʢʪʠʚʥʠʤ. ʀʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʩʚʝ 

ʚʝ˂ʠ ʙʨʦʿ ʦʙʠʤʥʠʭ ʫʛʦʚʦʨʘ ʩʘ ʙʨʦʿʥʠʤ ʧʨʠʣʦʟʠʤʘ, ʯʠʪʘˁʝ ʠ ʦʥʠʭ ʟʘ ʢʦʿʝ ʙʠ ʙʠʣʦ 

ʜʦʚʦˀʥʦ ʠ ʧʨʦʩʪʦ ʧʦʟʠʚʘˁʝ ʥʘ ʜʨʫʛʠ ʜʦʢʫʤʝʥʪ ʤʦʛʣʦ ʙʠ ʫʛʨʦʟʠʪʠ ʦʩʪʚʘʨʝˁʝ ʮʠˀʝʚʘ 

ʢʦʿʠʤʘ ʦʚʘ ʬʦʨʤʘ ʩʣʫʞʠ.504 Ăɼʫʛʦʪʨʘʿʥʦ ʯʠʪʘˁʝ ʧʠʩʤʝʥʘ ʢʦʿʘ ʩʫ ʩʪʨʘʥʢʘʤʘ ʫ ʪʘʢʚʠʤ 

ʩʣʫʯʘʿʝʚʠʤʘ ʫʛʣʘʚʥʦʤ ʜʫʛʦ ʧʦʟʥʘʪʘ, ʿʝ ʥʝʝʢʦʥʦʤʠʯʥʦ, ʟʘʤʦʨʥʦ ʠ ʦʜʚʨʘ˂ʘ ʧʘʞˁʫ ʩʘ 

 
502 L. Rothmann, 72. 
503 Ibid, 99. 
504 Ibid. 
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ʙʠʪʥʦʛ; ʩʤʠʩʘʦ ʯʠʪʘˁʘ ʪʘʜʘ ʠʟʦʩʪʘʿʝñ.505 ʋʩʣʝʜ ʫʤʦʨʘ ʠ ʧʘʜʘ ʢʦʥʮʝʥʪʨʘʮʠʿʝ ʤʦʞʝ ʩʝ 

ʜʦʛʦʜʠʪʠ ʜʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʥʝ ʧʨʠʤʝʪʠ ʥʝʜʦʩʪʘʪʘʢ ʥʘ ʢʦʿʠ ʙʠ ʙʠʣʦ ʧʦʪʨʝʙʥʦ ʜʘ ʫʧʦʟʦʨʠ 

ʩʪʨʘʥʢʝ ʠʣʠ ʜʘ ʩʪʨʘʥʢʝ ʥʝ ʠʩʧʨʘʪʝ ʩʘ ʜʦʚʦˀʥʦʤ ʧʘʞˁʦʤ ʧʦʫʯʘʚʘˁʘ ʦʜ ʩʪʨʘʥʝ ʥʦʪʘʨʘ ʦ 

ʧʨʘʚʥʠʤ ʧʦʩʣʝʜʠʮʘʤʘ ʫʛʦʚʦʨʘ ʢʦʿʠ ʟʘʢˀʫʯʫʿʫ, ʪʦ ʿʝʩʪ ʜʘ ʩʝ ʫʛʨʦʟʠ ʦʩʪʚʘʨʝˁʝ ʬʫʥʢʮʠʿʘ 

ʫʧʦʟʦʨʝˁʘ ʠ ʧʦʫʯʘʚʘˁʘ. ʉʪʦʛʘ, ʧʨʝʤʘ ʈʝʥʝʨʫ ʠ ʈʦʪʤʘʥ, ʂʨʫʩʠʫʩʦʚ ʩʘʚʝʪ ʜʘ ʿʝ Ăʙʦˀʝ 

ʧʦʪʚʨʜʠʪʠ ʿʝʜʥʫ ʪʘʯʢʫ ʧʨʝʚʠʰʝ, ʥʝʛʦ ʿʝʜʥʫ ʧʨʝʤʘʣʦñ ʥʝ ʪʨʝʙʘ ʧʨʠʭʚʘʪʠʪʠ ʙʝʟʠʟʫʟʝʪʥʦ, 

ʚʝ˂ ʿʝ ʪʨʝʙʘ ʦʛʨʘʥʠʯʠʪʠ ʠ ʧʨʠʤʝʥʠʪʠ ʩʘʤʦ ʦʥʜʘ ʢʘʜʘ ʧʦʩʪʦʿʠ ʧʨʘʚʘ ʩʫʤˁʘ ʫ ʪʦ ʜʘ ʣʠ ʿʝ ʫ 

ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ ʜʦʚʦˀʥʦ ʧʨʦʩʪʦ ʧʦʟʠʚʘˁʝ ʥʘ ʜʨʫʛʠ ʜʦʢʫʤʝʥʪ ʠʣʠ ʿʝ ʧʘʢ ʥʝʦʧʭʦʜʥʦ 

ʫʧʫ˂ʠʚʘˁʝ.506 ɸ ʦʚʦ ʧʠʪʘˁʝ ʩʚʦʜʠ ʩʝ ʟʘʧʨʘʚʦ ʥʘ ʧʠʪʘˁʝ ʢʦʿʘ ʩʘʜʨʞʠʥʘ ʫʛʦʚʦʨʘ ʤʦʨʘ 

ʙʠʪʠ ʠʟʨʘʞʝʥʘ ʫ ʬʦʨʤʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʘ ʢʦʿʘ ʥʝ.507  

ʉʫʜʩʢʘ ʧʨʘʢʩʘ ʠ ʙʨʦʿʥʠ ʘʫʪʦʨʠ ʥʘʩʪʦʿʘʣʠ ʩʫ ʜʘ ʜʘʿʫ ʩʚʦʿʝ ʦʜʛʦʚʦʨʝ ʠ ʥʘʚʝʜʫ 

ʢʦʥʢʨʝʪʥʝ ʧʨʠʤʝʨʝ. ʆʥʠ ʩʫ ʫʛʣʘʚʥʦʤ ʩʘʛʣʘʩʥʠ ʫ ʪʦʤʝ ʜʘ ʩʝ ʦʜʛʦʚʦʨ ʥʘ ʦʚʦ ʧʠʪʘˁʝ ʤʦʞʝ 

ʥʘ˂ʠ ʩʘʤʦ ʫ ʧʨʘʚʠʣʠʤʘ ʤʘʪʝʨʠʿʘʣʥʦʛ ʧʨʘʚʘ. ʄʘʪʝʨʠʿʘʣʥʦʧʨʘʚʥʠʤ ʧʨʘʚʠʣʠʤʘ ʦʜʨʝʹʫʿʝ ʩʝ 

ʰʪʘ ʪʨʝʙʘ ʜʘ ʙʫʜʝ ʩʘʯʠˁʝʥʦ ʫ ʬʦʨʤʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʜʦʢ ʩʝ ʫ ʧʨʦʮʝʩʥʠʤ 

ʧʨʘʚʠʣʠʤʘ, ʪʿ. ʥɿʇʦʪʀʩʧ ʥʘʣʘʟʠ ʦʜʛʦʚʦʨ ʥʘ ʧʠʪʘˁʝ ʢʘʢʦ ʪʦ ʪʨʝʙʘ ʜʘ ʩʝ ʫʯʠʥʠ.508 ʆʩʠʤ 

ʧʨʘʚʠʣʠʤʘ ʤʘʪʝʨʠʿʘʣʥʦʛ ʧʨʘʚʘ, ʦʙʘʚʝʟʥʘ ʬʦʨʤʘ ʤʦʞʝ ʙʠʪʠ ʧʨʝʜʚʠʹʝʥʘ ʠ ʩʘʛʣʘʩʥʦʰ˂ʫ 

ʚʦˀʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ, ʧʘ ʪʘʢʦ ʩʝ ˁʠʭʦʚʦʤ ʚʦˀʦʤ ʦʥʘ ʤʦʞʝ ʠ ʧʨʦʰʠʨʠʪʠ ʥʘ ʠʟʿʘʚʝ ʢʦʿʝ 

ʠʥʘʯʝ ʥʝ ʙʠ ʤʦʨʘʣʝ ʙʠʪʠ ʦʙʫʭʚʘ˂ʝʥʝ ʦʚʦʤ ʬʦʨʤʦʤ.509 ʅʘʢʦʥ ʘʥʘʣʠʟʝ ʩʭʚʘʪʘˁʘ ʜʨʫʛʠʭ 

ʘʫʪʦʨʘ ʢʦʿʠ ʩʫ ʩʝ ʙʘʚʠʣʠ ʦʚʦʤ ʪʝʤʦʤ ʿʦʰ ʦʜ ʧʦʯʝʪʢʘ XX ʚʝʢʘ, ʈʦʪʤʘʥ ʟʘʢˀʫʯʫʿʝ ʜʘ ʿʝ 

ʧʦʟʠʚʘˁʝ ʥʘ ʜʨʫʛʠ ʜʦʢʫʤʝʥʪ ʜʦʚʦˀʥʦ ʢʘʜʘ ʩʝ ˁʠʤʝ ʫʢʘʟʫʿʝ ʥʘ ʠʟʿʘʚʝ ʢʦʿʠʤʘ ʩʝ 

ʧʨʝʜʩʪʘʚˀʘʿʫ ʯʠˁʝʥʠʮʝ ʠʣʠ ʢʦʿʠʤʘ ʩʝ ʙʣʠʞʝ ʧʦʿʘʰˁʘʚʘ ʰʪʘ ʩʫ ʩʪʨʘʥʝ ʫʛʦʚʦʨʠʣʝ. ʆʥʘ 

ʦʚʝ ʠʟʿʘʚʝ ʥʘʟʠʚʘ ʠʟʿʘʚʘʤʘ ʩʘʟʥʘˁʘ (Wissenserklärung) ʯʠʿʝ ʿʝ ʜʝʿʩʪʚʦ ʯʠʩʪʦ 

ʜʝʢʣʘʨʘʪʠʚʥʦ, ʠ ʩʫʧʨʦʪʩʪʘʚˀʘ ʠʭ ʠʟʿʘʚʘʤʘ ʚʦˀʝ (Willenserklärung) ʢʦʿʝ ʩʫ ʫʩʤʝʨʝʥʝ ʥʘ 

ʧʦʩʪʠʟʘˁʝ ʦʜʨʝʹʝʥʦʛ ʧʨʘʚʥʦʛ ʜʝʿʩʪʚʘ, ʦʜʥʦʩʥʦ ʥʘ ʟʘʩʥʠʚʘˁʝ, ʠʟʤʝʥʫ ʠʣʠ ʧʨʝʩʪʘʥʘʢ 

ʧʨʘʚʘ ʠʣʠ ʦʙʘʚʝʟʘ.510 ɼʨʫʛʠ ʩʣʫʯʘʿ ʫ ʢʦʿʝʤ ʥʠʿʝ ʥʝʦʧʭʦʜʥʦ ʫʧʫ˂ʠʚʘˁʝ, ʚʝ˂ ʿʝ ʜʦʚʦˀʥʦ ʠ 

ʧʦʟʠʚʘˁʝ ʥʘ ʜʨʫʛʠ ʜʦʢʫʤʝʥʪ, ʧʨʝʤʘ ʦʚʦʿ ʘʫʪʦʨʢʠ, ʯʠʥʝ ʧʨʠʣʦʟʠ ʫ ʢʦʿʠʤʘ ʩʫ ʩʘʜʨʞʘʥʝ 

ʠʟʿʘʚʝ ʚʦˀʝ ʢʦʿʝ ʿʝ ʩʫ ʫʩʤʝʨʝʥʝ ʥʘ ʧʦʩʪʠʟʘˁʝ ʧʨʘʚʥʦʛ ʜʝʿʩʪʚʘ, ʘʣʠ ʦʚʦ ʜʝʿʩʪʚʦ ʥʘʩʪʫʧʘ, 

 
505 T. Renner, § 9, Rn. 32. 
506 T. Renner, § 9, Rn. 34; L. Rothmann, 99. 
507 Ibid, 99. 
508 L. Rothmann, 101-110, ʩʘ ʜʘˀʠʤ ʫʧʫ˂ʠʚʘˁʠʤʘ. 
509 Ibid, 114. ʆʚʘ ʘʫʪʦʨʢʘ ʥʘʚʦʜʠ Ä 794, ʩʪ. 1, ʪʘʯ. 5 ʥɿʇʇ ʢʘʦ ʧʨʠʤʝʨ ʧʦʿʝʜʠʥʘʯʥʠʭ ʩʣʫʯʘʿʝʚʘ ʫ ʢʦʿʠʤʘ 

ʦʙʘʚʝʟʥʘ ʬʦʨʤʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʤʦʞʝ ʜʘ ʙʫʜʝ ʧʨʝʜʚʠʹʝʥʘ ʠ ʧʨʦʮʝʩʥʠʤ ʧʨʘʚʠʣʠʤʘ, ʘʣʠ ʠʩʪʠʯʝ 

ʜʘ ʪʦ ʫ ʩʚʘʢʦʤ ʩʣʫʯʘʿʫ ʥʝ ʤʦʛʫ ʙʠʪʠ ʧʨʘʚʠʣʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʧʨʦʮʝʩʥʦʛ ʧʨʘʚʘ 

(Beurkundungsverfahrensrecht). 
510 Ibid, 118. 
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ʚʝ˂ ʥʘ ʦʩʥʦʚʫ ʟʘʢʦʥʘ, ʥʝʟʘʚʠʩʥʦ ʦʜ ʜʘʪʠʭ ʠʟʿʘʚʘ ʚʦˀʝ.511 ʊʨʝ˂ʫ ʛʨʫʧʫ ʧʨʠʣʦʛʘ ʟʘ ʢʦʿʝ 

ʥʠʿʝ ʧʦʪʨʝʙʥʦ ʫʧʫ˂ʠʚʘˁʝ ʠʟ Ä 9, ʩʪ. 1, ʨʝʯ. 2 ʥɿʇʦʪʀʩʧ ʯʠʥʝ ʦʥʠ ʢʦʿʠ ʩʘʜʨʞʝ ʧʨʠʢʘʟ 

ʯʠˁʝʥʠʯʥʝ ʦʩʥʦʚʝ ʧʨʘʚʥʦʛ ʧʦʩʣʘ.512 ʂʘʦ ʢʦʥʢʨʝʪʥʠ ʩʣʫʯʘʿʝʚʠ ʫ ʢʦʿʠʤʘ ʿʝ ʜʦʚʦˀʥʦ 

ʧʨʦʩʪʦ ʧʦʟʠʚʘˁʝ ʥʘ ʜʨʫʛʠ ʜʦʢʫʤʝʥʪ ʫ ʥʝʤʘʯʢʦʿ ʪʝʦʨʠʿʠ ʩʝ ʥʘʚʦʜʝ ʥʧʨ. ʠʟʤʝʥʘ ʠʣʠ ʨʘʩʢʠʜ 

ʫʛʦʚʦʨʘ513, ʠʟʿʘʚʘ ʦ ʧʨʠʭʚʘʪʫ514, ʦʜʦʙʨʝˁʝ ʫʛʦʚʦʨʘ ʟʘʢˀʫʯʝʥʦʛ ʦʜ ʩʪʨʘʥʝ ʟʘʩʪʫʧʥʠʢʘ ʙʝʟ 

ʦʚʣʘʰ˂ʝˁʘ ʟʘ ʟʘʩʪʫʧʘˁʝ, ʟʘʢʦʥʩʢʝ ʦʜʨʝʜʙʝ, ʧʨʝʫʟʠʤʘˁʝ ʜʫʛʘ, ʫʩʪʫʧʘˁʝ ʫʛʦʚʦʨʘ, 

ʧʫʥʦʤʦ˂ʿʘ ʠʣʠ ʣʝʛʠʪʠʤʘʮʠʦʥʠ ʧʘʧʠʨʠ.515 ʂʘʢʦ ʈʦʪʤʘʥ ʟʘʢˀʫʯʫʿʝ, Ăʫʢʦʣʠʢʦ ʩʝ ʫʟʠʤʘʿʫ 

ʫ ʦʙʟʠʨ ʦʚʠ ʧʨʠʥʮʠʧʠ ʨʘʟʛʨʘʥʠʯʝˁʘ ʧʨʠʣʦʛʘ ʥʘ ʢʦʿʝ ʿʝ ʫʧʫ˂ʠʚʘˁʝ ʦʙʘʚʝʟʥʦ ʦʜ ʦʥʠʭ ʥʘ 

ʢʦʿʝ ʥʠʿʝ ʠ ʫʢʦʣʠʢʦ ʩʝ ʠʥʩʪʨʫʤʝʥʪ ʫʧʫ˂ʠʚʘˁʘ ʢʦʨʠʩʪʠ ʩʘʤʦ ʫ ʥʫʞʥʠʤ ʩʣʫʯʘʿʝʚʠʤʘ, ʪʦ 

ʤʦʞʝ ʜʦʧʨʠʥʝʪʠ ʟʥʘʯʘʿʥʦʤ ʨʘʩʪʝʨʝ˂ʝˁʫ ʧʦʩʪʫʧʢʘ ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ 

ʟʘʧʠʩʘñ.516 

1.2.1.4. ʏʠʪʘˁʝ ʟʘʧʠʩʘ 

ʇʨʝʪʭʦʜʥʦ ʘʥʘʣʠʟʠʨʘʥʦ ʧʠʪʘˁʝ ʨʘʟʛʨʘʥʠʯʝˁʘ ʧʨʠʣʦʛʘ ʟʘ ʢʦʿʝ ʿʝ, ʜʘ ʙʠ ʩʝ ʠʩʧʫʥʠʦ 

ʫʩʣʦʚ ʦʙʘʚʝʟʥʝ ʬʦʨʤʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʧʦʪʨʝʙʥʦ ʫʧʫ˂ʠʚʘˁʝ ʦʜ ʩʣʫʯʘʿʝʚʘ ʢʦʜ 

ʢʦʿʠʭ ʿʝ ʜʦʚʦˀʥʦ ʧʦʟʠʚʘˁʝ ʥʘ ʜʨʫʛʠ ʜʦʢʫʤʝʥʪ ʟʥʘʯʘʿʥʦ ʿʝ ʟʙʦʛ ʜʫʞʥʦʩʪʠ ʿʘʚʥʦʛ 

ʙʝʣʝʞʥʠʢʘ ʜʘ ʩʪʨʘʥʢʘʤʘ ʧʨʦʯʠʪʘ ʟʘʧʠʩ, ʢʘʦ ʠ ʧʨʠʣʦʛʝ ʥʘ ʢʦʿʝ ʩʝ ʫ ˁʝʤʫ ʫʧʫ˂ʫʿʝ ʧʨʝ ʥʝʛʦ 

ʰʪʦ ʩʝ ʩʪʨʘʥʝ ʩʘ ˁʠʭʦʚʦʤ ʩʘʜʨʞʠʥʦʤ ʩʘʛʣʘʩʝ ʠ ʧʦʪʧʠʰʫ ʟʘʧʠʩ. ʆʚʘ ʦʙʘʚʝʟʘ ʥʦʪʘʨʘ 

ʨʝʛʫʣʠʩʘʥʘ ʿʝ ÄÄ 13, 13ʘ ʠ 14 ʥɿʇʦʪʀʩʧ.  

ʇʨʝʤʘ Ä 13 ʥɿʇʦʪʀʩʧ, ʟʘʧʠʩ ʤʦʨʘ ʙʠʪʠ ʧʨʦʯʠʪʘʥ ʩʪʨʘʥʢʘʤʘ ʫ ʧʨʠʩʫʩʪʚʫ ʥʦʪʘʨʘ, ʘ 

ʧʦʪʦʤ ʛʘ ʦʥʝ ʤʦʨʘʿʫ ʦʜʦʙʨʠʪʠ ʠ ʧʦʪʧʠʩʘʪʠ. ʋ ʩʣʫʯʘʿʫ ʜʘ ʟʘʧʠʩ ʫʧʫ˂ʫʿʝ ʥʘ ʤʘʧʝ, ʮʨʪʝʞʝ 

ʠʣʠ ʠʣʫʩʪʨʘʮʠʿʝ, ʫʤʝʩʪʦ ʯʠʪʘˁʘ, ʦʥʠ ʤʦʨʘʿʫ ʩʪʨʘʥʢʘʤʘ ʙʠʪʠ ʜʘʪʠ ʥʘ ʫʚʠʜ. ʋ ʟʘʧʠʩʫ 

ʪʨʝʙʘ ʜʘ ʩʝ ʢʦʥʩʪʘʪʫʿʝ ʜʘ ʿʝ ʪʦ ʫʯʠˁʝʥʦ. ʊʘʢʦʹʝ, ʥʘ ʟʘʭʪʝʚ ʩʪʨʘʥʘʢʘ, ʧʨʝ ˁʠʭʦʚʝ 

ʩʘʛʣʘʩʥʦʩʪʠ, ʟʘʧʠʩ ʪʨʝʙʘ ʜʘ ʙʫʜʝ ʜʘʪ ʩʪʨʘʥʢʘʤʘ ʠ ʥʘ ʫʚʠʜ. ʆʩʠʤ ʩʪʨʘʥʘʢʘ, ʟʘʧʠʩ ʤʦʨʘ 

ʩʚʦʿʝʨʫʯʥʦ ʜʘ ʧʦʪʧʠʰʝ ʠ ʥʦʪʘʨ, ʘ ʧʦʪʧʠʩʫ ʙʠ ʪʨʝʙʘʣʦ ʜʘ ʜʦʜʘ ʠ ʩʚʦʿʫ ʩʣʫʞʙʝʥʫ ʦʟʥʘʢʫ. 

 
511 Ibid, 120. ʂʘʦ ʧʨʠʤʝʨ ʟʘ ʦʚʫ ʚʨʩʪʫ ʠʟʿʘʚʘ ʈʦʪʤʘʥ ʥʘʚʦʜʠ ʫʛʦʚʦʨ ʦ ʧʨʦʜʘʿʠ ʩʪʘʥʘ ʢʦʿʠ ʿʝ ʜʘʪ ʫ ʟʘʢʫʧ 

ʢʦʿʝʤ ʩʝ ʧʨʠʣʘʞʝ ʜʦʢʫʤʝʥʪ ʫ ʢʦʿʝʤ ʿʝ ʜʝʪˀʘʥʦ ʠʟʣʦʞʝʥ ʧʦʩʪʦʿʝ˂ʠ ʧʨʘʚʥʠ ʦʜʥʦʩ ʧʦ ʦʩʥʦʚʫ ʫʛʦʚʦʨʘ ʦ 

ʟʘʢʫʧʫ, ʪʝ ʩʝ ʫʛʦʚʘʨʘ ʜʘ ʩʪʠʮʘʣʘʮ ʧʨʘʚʘ ʩʚʦʿʠʥʝ ʥʘ ʩʪʘʥʫ ʩʪʫʧʘ ʫ ʪʘʿ ʦʜʥʦʩ ʧʨʝʥʦʩʦʤ ʧʨʘʚʘ ʩʚʦʿʠʥʝ. ʀʘʢʦ 

ʩʝ ʨʘʜʠ ʦ ʠʟʿʘʚʠ ʚʦˀʝ, ʧʨʘʚʥʦ ʜʝʿʩʪʚʦ ʥʘ ʢʦʿʝ ʿʝ ʫʩʤʝʨʝʥʘ ʥʘʩʪʫʧʘ ʥʘ ʦʩʥʦʚʫ Ä 566, ʩʪ. 1 ʥɻɿ. 
512 Ibid, 121-123. 
513 ʇʦʜ ʪʠʤʝ ʩʝ ʧʦʜʨʘʟʫʤʝʚʘ ʜʘ ʫ ʠʩʧʨʘʚʠ ʫ ʢʦʿʦʿ ʩʘʜʨʞʘʥʘ ʩʘʛʣʘʩʥʦʩʪ ʚʦˀʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʜʘ ʩʝ ʠʟʤʝʥʠ 

ʠʣʠ ʨʘʩʢʠʥʝ ʨʘʥʠʿʝ ʟʘʢˀʫʯʝʥʠ ʫʛʦʚʦʨ ʥʠʿʝ ʧʦʪʨʝʙʥʦ ʫʧʫ˂ʠʚʘʪʠ ʥʘ ʫʛʦʚʦʨ ʢʦʿʠ ʩʝ ʤʝˁʘ ʠʣʠ ʨʘʩʢʠʜʘ, ʚʝ˂ ʿʝ 

ʜʦʚʦˀʥʦ ʧʦʟʠʚʘˁʝ ʥʘ ʪʘʿ ʜʦʢʫʤʝʥʪ. T. Renner, § 9, Rn. 36. 
514 ʂʘʜʘ ʩʝ ʧʦʥʫʜʘ ʟʘ ʟʘʢˀʫʯʝˁʝ ʫʛʦʚʦʨʘ ʟʘ ʢʦʿʠ ʿʝ ʧʨʝʜʚʠʹʝʥʘ ʦʙʘʚʝʟʥʘ ʬʦʨʤʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʠ 

ʧʨʠʭʚʘʪ ʧʦʥʫʜʝ ʜʘʿʫ ʩʫʢʮʝʩʠʚʥʦ, ʧʨʝʤʘ ʈʝʥʝʨʫ, ʧʨʠʣʠʢʦʤ ʧʦʪʚʨʹʠʚʘˁʘ ʠʟʿʘʚʝ ʦ ʧʨʠʭʚʘʪʫ ʥʠʿʝ ʧʦʪʨʝʙʥʦ 

ʜʘ ʩʝ ʫʧʫ˂ʫʿʝ ʥʘ ʧʦʥʫʜʫ.  T. Renner, § 9, Rn. 37. 
515 T. Renner, § 9, Rn. 35-49; L. Rothmann, 123-203. 
516 L. Rothmann, 203-204. 
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ɺʠʜˀʠʚʦ ʿʝ ʜʘ ʩʝ ʠ ʫ ʦʚʦʿ ʦʜʨʝʜʙʠ ʢʦʿʦʤ ʩʝ ʫʨʝʹʫʿʝ ʩʘʜʨʞʠʥʘ ʘʿʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ 

ʧʨʘʚʠ ʨʘʟʣʠʢʘ ʠʟʤʝʹʫ ʩʘʚʨʰʝʥʠʭ ʠ ʥʝʩʘʚʨʰʝʥʠʭ ʥʦʨʤʠ (Mussvorschriften ʠ 

Sollvorschriften) ʦ ʢʦʿʦʿ ʿʝ ʨʘʥʠʿʝ ʙʠʣʦ ʨʝʯʠ. ʉʪʦʛʘ, ʦʜʨʝʜʙʝ ʦ ʦʙʘʚʝʟʥʦʤ ʯʠʪʘˁʫ ʟʘʧʠʩʘ, 

ʦʜʥʦʩʥʦ ʩʪʘʚˀʘˁʫ ʥʘ ʫʚʠʜ ʤʘʧʘ, ʮʨʪʝʞʘ ʠ ʠʣʫʩʪʨʘʮʠʿʘ, ʦʜʦʙʨʝˁʫ ʠ ʧʦʪʧʠʩʠʚʘˁʫ ʦʜ 

ʩʪʨʘʥʝ ʩʪʨʘʥʘʢʘ ʠ ʥʦʪʘʨʘ ʧʨʝʜʩʪʘʚˀʘʿʫ ʫʩʣʦʚʝ ʧʫʥʦʚʘʞʥʦʩʪʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ. 

ɳʠʭʦʚʘ ʧʦʚʨʝʜʘ ʠʤʘ ʟʘ ʧʦʩʣʝʜʠʮʫ ʥʠʰʪʘʚʦʩʪ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʘ ʫʟ ʪʦ ʠ 

ʥʠʰʪʘʚʦʩʪ ʫʛʦʚʦʨʘ ʫʢʦʣʠʢʦ ʦʚʘ ʬʦʨʤʘ ʧʨʝʜʩʪʘʚˀʘ ʙʠʪʘʥ ʫʩʣʦʚ ʟʘ ʥʘʩʪʘʥʘʢ ʜʘʪʦʛ 

ʫʛʦʚʦʨʘ.517 ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʠʟʦʩʪʘʥʘʢ ʢʦʥʩʪʘʪʘʮʠʿʘ ʜʘ ʿʝ ʟʘʧʠʩ ʧʨʦʯʠʪʘʥ, ʜʘ ʩʫ ʩʝ 

ʩʪʨʘʥʢʝ ʩʘʛʣʘʩʠʣʝ ʠ ʜʘ ʿʝ ʧʦʪʧʠʩʘʥ ʥʝ ʯʠʥʠ ʟʘʧʠʩ ʥʠʰʪʘʚʠʤ.518  

ʏʠʪʘˁʝ ʟʘʧʠʩʘ ʩʪʨʘʥʢʘʤʘ ʩʤʘʪʨʘ ʩʝ ʫ ʥʝʤʘʯʢʦʿ ʣʠʪʝʨʘʪʫʨʠ ʠʟʫʟʝʪʥʦ ʚʘʞʥʠʤ ʜʝʣʦʤ 

ʧʦʩʪʫʧʢʘ ʩʘʯʠˁʘʚʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ.519 ʅʘ ʦʚʘʿ ʥʘʯʠʥ ʦʤʦʛʫ˂ʘʚʘ ʩʝ 

ʩʪʨʘʥʢʘʤʘ ʜʘ ʩʝ ʫʧʦʟʥʘʿʫ ʩʘ ʩʚʠʤ ʧʦʿʝʜʠʥʦʩʪʠʤʘ ˁʠʭʦʚʠʭ ʠʟʿʘʚʘ, ʘ ʥʦʪʘʨʫ ʜʘ ʧʦʩʣʝʜˁʠ 

ʧʫʪ ʧʨʝʢʦʥʪʨʦʣʠʰʝ ʠʩʧʨʘʚʥʦʩʪ ʠ ʧʦʪʧʫʥʦʩʪ ʠʩʧʨʘʚʝ.520 ʇʦʨʝʜ ʦʚʦʛʘ, ʯʠʪʘˁʝ ʟʘʧʠʩʘ 

ʧʦʚʝʟʘʥʦ ʿʝ ʠ ʩʘ ʦʙʘʚʝʟʦʤ ʨʘʟʿʘʰˁʝˁʘ ʠ ʧʦʫʯʘʚʘˁʘ. ʊʦʢʦʤ ʯʠʪʘˁʘ ʩʪʨʘʥʢʝ ʠʤʘʿʫ 

ʧʦʩʣʝʜˁʫ ʧʨʠʣʠʢʫ ʜʘ ʥʦʪʘʨʫ ʧʦʩʪʘʚʝ ʧʠʪʘˁʘ, ʢʘʦ ʠ ʜʘ ʥʦʪʘʨ ʧʦʩʪʘʚʠ ʜʦʜʘʪʥʘ ʧʠʪʘˁʘ 

ʠʣʠ ʜʘ ʜʦʜʘʪʥʘ ʧʦʿʘʰˁʝˁʘ ʫʢʦʣʠʢʦ ʙʫʜʝ ʩʤʘʪʨʘʦ ʜʘ ʿʝ ʧʦʪʨʝʙʥʦ.521 ɿʙʦʛ ʪʦʛʘ ʿʝ ʟʥʘʯʘʿʥʦ 

ʜʘ ʩʝ ʩʪʨʘʥʢʘʤʘ ʟʘʧʠʩ ʯʠʪʘ ʫ ʧʨʠʩʫʩʪʚʫ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ, ʪʝ ʤʘʢʘʨ ʠ ʧʨʠʚʨʝʤʝʥʦ 

ʦʜʩʫʩʪʚʦ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʪʦʢʦʤ ʯʠʪʘˁʘ ʟʘʧʠʩʘ ʚʦʜʠ ʥʝʚʘʞʥʦʩʪʠ ʟʘʧʠʩʘ.522 

ʇʨʝʧʦʨʫʯˀʠʚʦ ʿʝ ʜʘ ʟʘʧʠʩ ʯʠʪʘ ʩʘʤ ʥʦʪʘʨ, ʘʣʠ ʫʤʝʩʪʦ ˁʝʛʘ ʪʦ ʤʦʞʝ ʫʯʠʥʠʪʠ ʠ ʥʝʢʦ ʦʜ 

ʟʘʧʦʩʣʝʥʠʭ ʫ ʢʘʥʮʝʣʘʨʠʿʠ. ʊʦ ʥʝ˂ʝ ʥʝʛʘʪʠʚʥʦ ʫʪʠʮʘʪʠ ʥʘ ʧʫʥʦʚʘʞʥʦʩʪ ʠʩʧʨʘʚʝ ʩʚʝ ʜʦʢ 

ʿʝ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʧʨʠʩʫʪʘʥ ʧʨʠʣʠʢʦʤ ʯʠʪʘˁʘ ʠ ʜʦʢ ʦʥ ʧʦʫʯʘʚʘ ʩʪʨʘʥʢʝ ʦ ʧʨʘʚʥʠʤ 

ʧʦʩʣʝʜʠʮʘʤʘ ʫʛʦʚʦʨʘ.523 ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʩʝ ʯʠʪʘ ʩʪʨʘʥʢʘʤʘ ʫ ʮʝʣʦʩʪʠ, ʘ ʥʝ ʩʘʤʦ 

ʠʟʿʘʚʝ ʚʦˀʝ ʠʟ ʢʦʿʠʭ ʩʝ ʫʛʦʚʦʨ ʩʘʩʪʦʿʠ, ʦʜʥʦʩʥʦ ʜʝʣʦʚʠ ʫʛʦʚʦʨʘ ʢʦʿʠ ʤʦʨʘʿʫ ʙʠʪʠ 

ʠʟʨʘʞʝʥʠ ʫ ʦʚʦʿ ʬʦʨʤʠ. ʄʝʹʫʪʠʤ, ʧʨʝʤʘ ʚʣʘʜʘʿʫ˂ʝʤ ʩʭʚʘʪʘˁʫ ʫ ʥʝʤʘʯʢʦʿ ʣʠʪʝʨʘʪʫʨʠ, 

ʥʝʯʠʪʘˁʝ ʧʦʜʘʪʘʢʘ ʢʦʿʠ ʥʝ ʯʠʥʝ ʦʙʘʚʝʟʥʫ ʩʘʜʨʞʠʥʫ ʠʩʧʨʘʚʝ ʧʦʧʫʪ ʤʝʩʪʘ, ʚʨʝʤʝʥʘ 

ʩʘʯʠˁʘʚʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʥʝ˂ʝ ʚʦʜʠʪʠ ˁʝʛʦʚʦʿ ʥʠʰʪʘʚʦʩʪʠ.524 

 
517 T. Renner, § 13, Rn. 1. 
518 Ibid, § 13, Rn. 2. 
519 Ibid, § 13, Rn. 3 ʩʘ ʜʘˀʠʤ ʫʧʫ˂ʠʚʘˁʝʤ. 
520 Rainer Kanzleiter, ĂDas Vorlesenñ der Niederschriftñ, DnotZ 1997, 262-263; T. Renner, § 13, Rn. 3; ɽ. 

Bernhard, Rn. 205. 
521 Rainer Kanzleiter, ĂDas Vorlesenñ der Niederschriftñ, 262-263; T. Renner, § 13, Rn. 3; ɽ. Bernhard, Rn. 205. 
522 ɽ. Bernhard, Rn. 204. 
523 P. Jansen, § 13, Rn. 11; ɽ. Bernhard, Rn. 204. 
524 P. Jansen, § 13, Rn. 4; T. Renner, § 13, Rn. 4 ʩʘ ʜʘˀʠʤ ʫʧʫ˂ʠʚʘˁʝʤ. 
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ʉʪʨʘʥʢʝ ʤʦʛʫ ʟʘʭʪʝʚʘʪʠ ʦʜ ʥʦʪʘʨʘ ʜʘ ʠʤ ʧʨʝʜʘ ʟʘʧʠʩ ʥʘ ʫʚʠʜ, ʘʣʠ ʩʝ ʪʠʤʝ ʥʝ ʤʦʞʝ 

ʟʘʤʝʥʠʪʠ ʯʠʪʘˁʝ.525 ɱʝʜʠʥʠ ʠʟʫʟʝʪʘʢ ʦʜ ʧʨʘʚʠʣʘ ʜʘ ʫʚʠʜ ʫ ʩʘʜʨʞʘʿ ʟʘʧʠʩʘ ʥʝ ʟʘʤʝˁʫʿʝ 

ˁʝʛʦʚʦ ʯʠʪʘˁʝ ʧʦʩʪʦʿʠ ʫ ʩʣʫʯʘʿʫ ʫʧʫ˂ʠʚʘˁʘ ʥʘ ʤʘʧʝ, ʮʨʪʝʞʝ ʠʣʠ ʠʣʫʩʪʨʘʮʠʿʝ.526 ʋ 

ʣʠʪʝʨʘʪʫʨʠ ʠ ʩʫʜʩʢʦʿ ʧʨʘʢʩʠ ʟʘʫʟʝʪ ʿʝ ʩʪʘʚ ʜʘ ʟʘ ʠʩʧʫˁʝˁʝ ʫʩʣʦʚʘ ʯʠʪʘˁʘ ʟʘʧʠʩʘ ʥʠʿʝ 

ʜʦʚʦˀʥʦ ʜʘ ʥʦʪʘʨ ʧʨʦʯʠʪʘ ʪʝʢʩʪ ʠʩʧʨʘʚʝ ʩʘ ʤʦʥʠʪʦʨʘ ʨʘʯʫʥʘʨʘ ʧʨʝ ʥʝʛʦ ʰʪʦ ʦʜʰʪʘʤʧʘ 

ʪʝʢʩʪ.527 ʇʦʪʨʝʙʥʦ ʿʝ ʜʘʢʣʝ, ʜʘ ʩʝ ʧʨʦʯʠʪʘ ʦʜʰʪʘʤʧʘʥ ʪʝʢʩʪ ʠʩʧʨʘʚʝ, ʘ ʥʝ ʥʘʮʨʪ ʫ ʢʦʿʠ ʩʝ 

ʥʘʢʥʘʜʥʦ ʫʥʦʩʝ ʠʟʤʝʥʝ.528 ʋʢʦʣʠʢʦ ʪʦʢʦʤ ʯʠʪʘˁʘ ʟʘʧʠʩʘ ʦʜʨʝʹʝʥʠ ʜʝʦ ʙʫʜʝ ʠʟʤʝˁʝʥ 

ʜʦʚʦˀʥʦ ʿʝ ʜʘ ʩʝ ʥʘʢʦʥ ʥʦʚʦʛ ʰʪʘʤʧʘˁʘ ʧʨʦʯʠʪʘ ʩʘʤʦ ʠʟʤʝˁʝʥʠ ʜʝʦ.529 

ʆʚʘʿ ʟʘʢˀʫʯʘʢ ʥʝʤʘʯʢʠ ʘʫʪʦʨʠ ʠʟʚʦʜʝ ʠʟ ʘʥʘʣʦʛʥʝ ʧʨʠʤʝʥʝ Ä 13, ʩʪ. 2 ʥɿʇʦʪʀʩʧ ʫ 

ʢʦʿʝʤ ʿʝ ʧʨʝʜʚʠʹʝʥʘ ʤʦʛʫ˂ʥʦʩʪ ʩʫʞʘʚʘˁʘ ʦʙʠʤʘ ʜʫʞʥʦʩʪʠ ʯʠʪʘˁʘ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʩʝ ʫ 

ʠʩʪʦ ʚʨʝʤʝ ʩʘʯʠˁʘʚʘ ʚʠʰʝ ʟʘʧʠʩʘ ʢʦʿʠ ʩʝ ʫ ʧʦʪʧʫʥʦʩʪʠ ʠ ʜʝʣʠʤʠʯʥʦ ʤʝʹʫʩʦʙʥʦ 

ʧʦʢʣʘʧʘʿʫ (ʢʦʣʝʢʪʠʚʥʝ ʧʦʪʚʨʜʝ, Sammelbeurkundungen). ʇʨʝʤʘ ʦʚʦʿ ʦʜʨʝʜʙʠ, ʫ ʪʦʤ 

ʩʣʫʯʘʿʫ ʜʦʚʦˀʥʦ ʿʝ ʜʘ ʩʝ ʦʜʛʦʚʘʨʘʿʫ˂ʠ ʩʘʜʨʞʘʿ ʩʪʨʘʥʢʘʤʘ ʧʨʦʯʠʪʘ ʿʝʜʥʦʤ, ʧʦʜ ʫʩʣʦʚʦʤ 

ʜʘ ʩʝ ʪʠʤʝ ʥʝ ʫʛʨʦʟʠ ʬʫʥʢʮʠʿʘ ʩʘʚʝʪʦʚʘˁʘ ʠ ʧʦʫʯʘʚʘˁʘ, ʢʘʦ ʠ ʜʘ ʥʦʪʘʨ ʥʝ ʧʦʚʨʝʜʠ ʩʚʦʿʫ 

ʦʙʘʚʝʟʫ ʧʦʚʝʨˀʠʚʦʩʪʠ ʠʟ Ä 18 ʥɿʅʦʪ (Verschwiegenheitspflicht).530 ʂʘʜʘ ʫ ʢʦʣʝʢʪʠʚʥʦʿ 

ʧʦʪʚʨʜʠ ʫʯʝʩʪʚʫʿʝ ʚʠʰʝ ʩʪʨʘʥʘʢʘ ʧʦʪʨʝʙʥʘ ʿʝ ʩʘʛʣʘʩʥʦʩʪ ʩʚʠʭ ˁʠʭ ʜʘ ʙʠ ʩʝ ʧʦʪʚʨʹʠʚʘˁʝ 

ʤʦʛʣʦ ʠʟʚʨʰʠʪʠ ʥʘ ʦʚʘʿ ʥʘʯʠʥ. 

ʀʧʘʢ, ʫ ʥɿʇʦʪʀʩʧ ʧʨʝʜʚʠʹʝʥʘ ʩʫ ʜʚʘ ʠʟʫʟʝʪʢʘ ʦʜ ʦʙʘʚʝʟʝ ʯʠʪʘˁʘ ʠʟ Ä 13. ʇʨʝʤʘ Ä 

13ʘ, ʪʘʢʚʘ ʤʦʛʫ˂ʥʦʩʪ ʧʦʩʪʦʿʠ ʢʘʜʘ ʩʝ ʫ ʟʘʧʠʩʫ ʫʧʫ˂ʫʿʝ ʥʘ ʜʨʫʛʠ ʥʦʪʘʨʩʢʠ ʟʘʧʠʩ 

(Niederschrift) ʢʦʿʠ ʿʝ ʩʘʯʠˁʝʥ ʧʨʝʤʘ ʧʨʘʚʠʣʠʤʘ ʦ ʧʦʪʚʨʹʠʚʘˁʫ ʠʟʿʘʚʘ ʚʦˀʝ. ʊʘʜʘ ʥʠʿʝ 

ʧʦʪʨʝʙʥʦ ʯʠʪʘʪʠ ʟʘʧʠʩ ʥʘ ʢʦʿʠ ʩʝ ʫʧʫ˂ʫʿʝ ʧʦʜ ʫʩʣʦʚʦʤ ʜʘ ʩʪʨʘʥʝ ʠʟʿʘʚʝ ʜʘ ʠʤ ʿʝ ʧʦʟʥʘʪʘ 

ˁʝʛʦʚʘ ʩʘʜʨʞʠʥʘ ʠ ʦʜʨʝʢʥʫ ʩʝ ˁʝʛʦʚʦʛ ʯʠʪʘˁʘ. ʅʦʪʘʨ ʪʨʝʙʘ ʦʜʨʠʮʘˁʝ ʩʪʨʘʥʘʢʘ ʜʘ 

ʢʦʥʩʪʘʪʫʿʝ ʫ ʟʘʧʠʩʫ. ʆʥ, ʧʨʝʤʘ ʦʚʦʿ ʦʜʨʝʜʙʠ, ʨʘʜˁʫ ʧʦʪʚʨʹʠʚʘˁʘ ʪʨʝʙʘ ʜʘ ʧʨʝʜʫʟʤʝ ʩʘʤʦ 

ʘʢʦ ʩʪʨʘʥʢʝ ʧʨʠʣʦʞʝ ʟʘʧʠʩ ʥʘ ʢʦʿʠ ʩʝ ʫʧʫ˂ʫʿʝ ʤʘʢʘʨ ʫ ʦʚʝʨʝʥʦʤ ʧʨʝʧʠʩʫ. ʉʭʦʜʥʘ 

ʧʨʠʤʝʥʘ ʦʚʦʛ ʧʨʘʚʠʣʘ ʧʨʝʜʚʠʹʝʥʘ ʿʝ ʠ ʟʘ ʩʣʫʯʘʿ ʢʘʜʘ ʩʝ ʫʤʝʩʪʦ ʯʠʪʘˁʘ ʩʪʨʘʥʢʘʤʘ ʜʘʿʫ ʥʘ 

ʫʚʠʜ ʤʘʧʝ, ʮʨʪʝʞʠ ʠʣʠ ʠʣʫʩʪʨʘʮʠʿʝ. ʊʘʢʦʹʝ, ʫ ʩʢʣʘʜʫ ʩʘ Ä 13ʘ, ʩʪ. 2 ʥɿʇʦʪʀʩʧ, ʩʪʨʘʥʝ ʩʝ 

ʤʦʛʫ ʦʜʨʝ˂ʠ ʠ ʧʨʠʣʘʛʘˁʘ ʟʘʧʠʩʘ ʥʘ ʢʦʿʠ ʩʝ ʫʧʫ˂ʫʿʝ ʫ ʛʣʘʚʥʦʤ ʟʘʧʠʩʫ, ʘ ʥʦʪʘʨ ʫ ʪʦʤ 

 
525 P. Jansen, § 13, Rn. 12; T. Renner, § 13, Rn. 16-17; Bernhard, Rn. 209. 
526 Ä 13 ʩʪ. 1, ʨʝʯ. 1 ʫ ʚʝʟʠ Ä 9 ʩʪ. 1, ʨʝʯ. 3 ʥɿʇʦʪʀʩʧ.  
527 ʆʜʣʫʢʘ ʥʝʤʘʯʢʦʛ ɺʠʰʝʛ ʟʝʤʘˀʩʢʦʛ ʩʫʜʘ (Oberlandsgericht-OLG) ʫ ʌʨʘʥʢʬʫʨʪʫ ʦʜ 30.8.1999, ʙʨ. 1 Not 

1/98, DnotZ, 7/2000, 513; Rainer Kanzleiter, ĂDas Vorlesenñ der Niederschriftñ, 265; T. Renner, § 13, Rn. 10; E. 

Bernhard, Rn. 208. 
528 E. Bernhard, Rn. 208. 
529 Ibid, Rn. 208. 
530 E. Bernhard, Rn. 207; T. Renner, § 13, Rn. 20-23. 
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ʩʣʫʯʘʿʫ ʪʨʝʙʘ ʜʘ ʢʦʥʩʪʘʪʫʿʝ ʠ ʦʚʦ ʦʜʨʠʮʘˁʝ ʩʪʨʘʥʘʢʘ. ʆʜʨʝʜʙʘʤʘ ʩʘʜʨʞʘʥʠʤ ʫ Ä 13ʘ 

ʦʜʩʪʫʧʘ ʩʝ ʦʜ ʧʨʘʚʠʣʘ ʜʘ ʿʝ, ʫ ʩʣʫʯʘʿʫ ʫʧʫ˂ʠʚʘˁʘ ʥʘ ʦʜʨʝʹʝʥʠ ʧʨʠʣʦʛ ʫ ʟʘʧʠʩʫ, 

ʥʝʦʧʭʦʜʥʦ ʩʘ ʪʝʢʩʪʦʤ ʟʘʧʠʩʘ ʧʨʦʯʠʪʘʪʠ ʠ ʪʝʢʩʪ ʧʨʠʣʦʛʘ ʥʘ ʢʦʿʠ ʩʝ ʫʧʫ˂ʫʿʝ. ʅʘ ʪʘʿ ʥʘʯʠʥ 

ʥʘʩʪʦʿʠ ʩʝ ʧʦʩʪʠ˂ʠ ʮʠˀ ʦ ʢʦʿʝʤ ʿʝ ʙʠʣʦ ʨʝʯʠ ʫ ʜʝʣʫ ʦ ʫʧʫ˂ʠʚʘˁʫ, ʪʦ ʿʝʩʪ ʩʧʨʝʯʠʪʠ 

ʦʜʚʨʘ˂ʘˁʝ ʧʘʞˁʝ ʩʪʨʘʥʘʢʘ ʩʘ ʟʥʘʯʘʿʥʠʭ ʜʝʣʦʚʘ ʫʛʦʚʦʨʘ, ʢʘʦ ʠ ʩʘ ʫʧʦʟʦʨʝˁʘ ʠ ʧʦʫʢʘ 

ʥʦʪʘʨʘ ʫʩʣʝʜ ʧʨʝʦʙʠʤʥʦʛ ʩʘʜʨʞʘʿʘ ʫʛʦʚʦʨʘ ʠ ʧʨʠʣʦʛʘ ʢʦʿʠ ʩʝ ʯʠʪʘʿʫ ʫ ʧʦʩʪʫʧʢʫ 

ʧʦʪʚʨʹʠʚʘˁʘ.531 ʄʝʹʫʪʠʤ, ʦʛʨʘʥʠʯʝˁʝ ʦʙʘʚʝʟʝ ʯʠʪʘˁʘ ʥʝ ʟʥʘʯʠ ʠʩʪʦʚʨʝʤʝʥʦ ʠ 

ʦʛʨʘʥʠʯʝˁʝ ʦʙʘʚʝʟʝ ʠʩʧʠʪʠʚʘˁʘ ʠ ʧʦʫʯʘʚʘˁʘ. ʆʚʘ ʦʙʘʚʝʟʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʦʜʥʦʩʠ ʩʝ 

ʠ ʥʘ ʩʘʜʨʞʠʥʫ ʟʘʧʠʩʘ ʥʘ ʢʦʿʠ ʩʝ ʫʧʫ˂ʫʿʝ ʙʝʟ ʦʙʟʠʨʘ ʥʘ ʪʦ ʜʘ ʣʠ ʩʫ ʩʝ ʩʪʨʘʥʢʝ ʦʜʨʝʢʣʝ 

ˁʝʥʦʛ ʯʠʪʘˁʘ ʫ ʧʦʩʪʫʧʢʫ ʧʦʪʚʨʹʠʚʘˁʘ. ʋ Ä 13ʘ, ʩʪ. 3 ʠʟʨʠʯʠʪʦ ʿʝ ʥʘʚʝʜʝʥʦ ʜʘ ʥʦʪʘʨ 

ʪʨʝʙʘ ʜʘ ʧʦʫʯʠ ʩʪʨʘʥʢʝ ʦ ʟʥʘʯʘʿʫ ʫʧʫ˂ʠʚʘˁʘ ʥʘ ʜʨʫʛʠ ʟʘʧʠʩ, ʦʜʥʦʩʥʦ ʥʘ ʪʦ ʜʘ ʠʟʿʘʚʝ ʢʦʿʝ 

ʩʫ ʩʘʜʨʞʘʥʝ ʫ ʪʦʤ ʟʘʧʠʩʫ ʧʨʝʜʩʪʘʚˀʘʿʫ ʩʘʩʪʘʚʥʠ ʜʝʦ ʫʛʦʚʦʨʘ ʢʘʦ ʜʘ ʩʝ ʥʘʣʘʟʝ ʫ ʛʣʘʚʥʦʤ 

ʟʘʧʠʩʫ. ʉʪʦʛʘ, ʥʝʦʧʭʦʜʥʦ ʿʝ ʜʘ ʥʦʪʘʨ ʙʫʜʝ ʫʧʦʟʥʘʪ ʩʘ ʩʘʜʨʞʠʥʦʤ ʟʘʧʠʩʘ ʥʘ ʢʦʿʠ ʩʝ 

ʫʧʫ˂ʫʿʝ ʜʘ ʙʠ ʠʩʧʫʥʠʦ ʦʙʘʚʝʟʫ ʧʦʫʯʘʚʘˁʘ, ʢʘʦ ʠ ʜʘ ʙʠ ʩʝ ʠʟʙʝʛʣʦ ʝʚʝʥʪʫʘʣʥʦ ʟʣʦʥʘʤʝʨʥʦ 

ʠʟʤʝʰʪʘˁʝ ʩʘʛʣʘʩʥʠʭ ʠʟʿʘʚʘ ʚʦˀʝ ʢʦʿʝ ʩʫ ʧʦʩʝʙʥʦ ʟʥʘʯʘʿʥʝ ʟʘ ʧʨʘʚʥʠ ʧʦʩʘʦ ʫ ʟʘʧʠʩ ʥʘ 

ʢʦʿʠ ʩʝ ʫʧʫ˂ʫʿʝ.532 

ʋ ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ ʜʦʧʫʰʪʝʥʦ ʿʝ ʠ ʪʟʚ. ʣʘʥʯʘʥʦ ʫʧʫ˂ʠʚʘˁʝ (Kettenverweisung). ʆʥʦ 

ʧʦʩʪʦʿʠ ʢʘʜʘ ʩʝ ʫ ʟʘʧʠʩʫ ʢʦʿʠ ʩʝ ʩʘʯʠˁʘʚʘ ʫʧʫ˂ʫʿʝ ʥʘ ʜʨʫʛʠ ʥʦʪʘʨʩʢʠ ʟʘʧʠʩ ʫ ʢʦʿʝʤ ʿʝ 

ʠʟʚʨʰʝʥʦ ʫʧʫ˂ʠʚʘˁʝ ʥʘ ʥʝʢʠ ʪʨʝ˂ʠ ʥʦʪʘʨʩʢʠ ʟʘʧʠʩ. ʃʘʥʯʘʥʦ ʫʧʫ˂ʠʚʘˁʝ ʠʤʘ ʜʝʿʩʪʚʦ ʢʘʦ 

ʜʘ ʿʝ ʥʝʧʦʩʨʝʜʥʦ ʠʟʚʨʰʝʥʦ ʫʧʫ˂ʠʚʘˁʝ ʥʘ ʪʨʝ˂ʠ ʟʘʧʠʩ, ʪʝ ˂ʝ ʩʝ ʠʟʿʘʚʝ ʚʦˀʝ ʩʘʜʨʞʘʥʝ ʫ 

ˁʝʤʫ ʪʘʢʦʹʝ ʩʤʘʪʨʘʪʠ ʜʝʣʦʤ ʛʣʘʚʥʦʛ ʟʘʧʠʩʘ, ʪʦ ʿʝʩʪ ʦʥʦʛ ʢʦʿʠ ʩʝ ʩʘʯʠˁʘʚʘ. ʉʘʤʠʤ ʪʠʤ, 

ʠ ʦʥ ʿʝ ʦʙʫʭʚʘ˂ʝʥ ʙʝʣʝʞʥʠʢʦʚʦʤ ʜʫʞʥʦʰ˂ʫ ʠʩʧʠʪʠʚʘˁʘ ʠ ʧʦʫʯʘʚʘˁʘ ʠʟ Ä 17 

ʥɿʇʦʪʀʩʧ.533 

ɼʨʫʛʠ ʩʣʫʯʘʿ ʦʜʩʪʫʧʘˁʘ ʦʜ ʧʨʘʚʠʣʘ ʦ ʦʙʘʚʝʟʥʦʤ ʯʠʪʘˁʫ ʟʘʧʠʩʘ ʢʦʿʘ ʩʝ ʧʦʪʚʨʹʫʿʝ 

ʧʨʝʜʚʠʹʝʥ ʿʝ Ä 14 ʥɿʇʦʪʀʩʧ ʢʦʿʠ ʥʦʩʠ ʥʘʟʠʚ Ăʦʛʨʘʥʠʯʝʥʘ ʦʙʘʚʝʟʘ ʯʠʪʘˁʘñ. ʆʚʦ ʧʨʘʚʠʣʦ 

ʦʙʫʭʚʘʪʘ ʜʚʝ ʩʠʪʫʘʮʠʿʝ. ʋ ʿʝʜʥʦʿ ʩʝ ʨʘʜʠ ʦ ʫʧʫ˂ʠʚʘˁʫ ʥʘ ʧʨʠʣʦʛʝ ʫ ʢʦʿʠʤʘ ʩʫ ʩʘʜʨʞʘʥʠ 

ʙʠʣʘʥʩʠ, ʠʥʚʝʥʪʘʨʠ, ʧʦʧʠʩʠ ʟʘʦʩʪʘʚʰʪʠʥʝ ʠʣʠ ʜʨʫʛʠ ʧʦʧʠʩʠ ʩʪʚʘʨʠ, ʧʨʘʚʘ ʠ ʧʨʘʚʥʠʭ 

ʦʜʥʦʩʘ. ɼʨʫʛʘ ʦʙʫʭʚʘʪʘ ʫʧʫ˂ʠʚʘˁʝ ʥʘ ʠʩʧʨʘʚʫ ʫ ʢʦʿʦʿ ʩʫ ʩʘʜʨʞʘʥʝ ʠʟʿʘʚʝ ʢʦʿʝ ʩʫ ʜʘʪʝ 

ʧʨʠʣʠʢʦʤ ʟʘʩʥʠʚʘˁʘ ʟʘʣʦʞʥʦʛ ʧʨʘʚʘ ʥʘ ʥʝʧʦʢʨʝʪʥʦʩʪʠʤʘ (ʭʠʧʦʪʝʢʘ, ʟʝʤˀʠʰʥʠ ʜʫʛ) ʠʣʠ 

ʜʨʫʛʦʛ ʨʝʛʠʩʪʨʦʚʘʥʦʛ ʟʘʣʦʞʥʦʛ ʧʨʘʚʘ (ʭʠʧʦʪʝʢʘ ʥʘ ʙʨʦʜʫ, ʨʝʛʠʩʪʨʦʚʘʥʦ ʟʘʣʦʞʥʦ ʧʨʘʚʦ 

 
531 Ibid, § 13ʘ, Rn. 2. 
532 Ibid, § 13ʘ, Rn. 35-36. 
533 Ibid, § 13ʘ, Rn. 16. 
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ʥʘ ʚʘʟʜʫʭʦʧʣʦʚʫ), ʘ ʯʠʿʝ ʥʘʚʦʹʝˁʝ ʫ ʟʝʤˀʠʰʥʦʿ ʢˁʠʟʠ ʠʣʠ ʜʨʫʛʦʤ ʦʜʛʦʚʘʨʘʿʫ˂ʝʤ 

ʨʝʛʠʩʪʨʫ ʥʠʿʝ ʧʦʪʨʝʙʥʦ. ʂʘʜʘ ʩʝ ʫ ʟʘʧʠʩʫ ʫʧʫ˂ʫʿʝ ʥʘ ʜʦʢʫʤʝʥʪ ʦʚʝ ʩʘʜʨʞʠʥʝ ʢʦʿʠ ʤʫ ʿʝ 

ʧʨʠʣʦʞʝʥ ʩʪʨʘʥʢʝ ʩʝ ʤʦʛʫ ʦʜʨʝ˂ʠ ˁʝʛʦʚʦʛ ʯʠʪʘˁʘ. ʅʦʪʘʨ ʪʘʜʘ ʪʨʝʙʘ ʜʘ ʧʨʝʜʦʯʠ 

ʜʦʢʫʤʝʥʪ ʩʪʨʘʥʢʘʤʘ, ʘ ʦʥʝ ʧʦʪʦʤ ʜʘ ʩʝ ʧʦʪʧʠʰʫ ʠ ʪʦ ʥʘ ʩʚʘʢʦʿ ʩʪʨʘʥʠ ʜʦʢʫʤʝʥʪʘ, 

ʫʢʦʣʠʢʦ ʩʝ ʦʥ ʩʘʩʪʦʿʠ ʠʟ ʚʠʰʝ ʩʪʨʘʥʘ.534 ʋ ʦʚʦʤ ʩʣʫʯʘʿʫ ʦʜʨʠʮʘˁʘ ʩʪʨʘʥʘʢʘ ʦʜ ʯʠʪʘˁʘ 

ʪʝʢʩʪʘ ʧʨʠʣʦʛʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʤʦʨʘ ʫ ʟʘʧʠʩʫ ʜʘ ʢʦʥʩʪʘʪʫʿʝ ʪʦ ʦʜʨʠʮʘˁʝ, ʘ ʪʨʝʙʘ ʜʘ 

ʢʦʥʩʪʘʪʫʿʝ ʜʘ ʿʝ ʩʪʨʘʥʢʘʤʘ ʧʨʝʜʦʯʝʥ ʧʨʠʣʦʞʝʥʠ ʜʦʢʫʤʝʥʪ.535 ʇʨʘʢʪʠʯʘʥ ʟʥʘʯʘʿ 

ʦʛʨʘʥʠʯʝˁʘ ʦʙʘʚʝʟʝ ʯʠʪʘˁʘ ʠʟ Ä 14 ʥɿʇʦʪʀʩʧ ʧʦʢʘʟʫʿʝ ʩʝ ʥʧʨ. ʫ ʩʣʫʯʘʿʫ ʢʫʧʦʚʠʥʝ 

ʧʨʝʜʫʟʝ˂ʘ, ʟʘʢˀʫʯʝˁʘ ʙʨʘʯʥʦʛ ʫʛʦʚʦʨʘ ʠʣʠ ʩʧʦʨʘʟʫʤʘ ʦ ʧʦʩʣʝʜʠʮʘʤʘ ʨʘʟʚʦʜʘ.536 ʂʘʦ ʠ ʫ 

ʩʣʫʯʘʿʫ ʠʟ Ä 13ʘ, ʦʜʨʠʮʘˁʝ ʩʪʨʘʥʘʢʘ ʦʜ ʯʠʪʘˁʘ ʥʝ ʫʪʠʯʝ ʥʘ ʙʝʣʝʞʥʠʢʦʚʫ ʜʫʞʥʦʩʪ 

ʧʦʫʯʘʚʘˁʘ ʠʟ Ä 17 ʥɿʇʦʪʀʩʧ.537 

1.2.1.5. ʉʘʛʣʘʩʥʦʩʪ (Genehmigung) 

ʅʘʢʦʥ ʯʠʪʘˁʘ ʟʘʧʠʩʘ ʠ ʧʨʠʣʦʛʘ, ʩʪʨʘʥʢʝ ʩʝ ʩʘ ˁʠʭʦʚʦʤ ʩʘʜʨʞʠʥʦʤ ʤʦʨʘʿʫ ʫ 

ʧʦʪʧʫʥʦʩʪʠ ʩʘʛʣʘʩʠʪʠ. ʆʚʘ ʩʘʛʣʘʩʥʦʩʪ ʤʦʞʝ ʙʠʪʠ ʠʟʨʘʞʝʥʘ ʠ ʢʦʥʢʣʫʜʝʥʪʥʦʤ ʨʘʜˁʦʤ 

ʢʘʦ ʰʪʦ ʿʝ ʧʦʪʧʠʩʠʚʘˁʝ ʟʘʧʠʩʘ.538 ʉʘʛʣʘʩʥʦʩʪ ʩʪʨʘʥʘʢʘ ʤʦʨʘ ʙʠʪʠ ʠʟʿʘʚˀʝʥʘ ʫ ʧʨʠʩʫʩʪʚʫ 

ʥʦʪʘʨʘ, ʚʨʝʤʝʥʩʢʠ ʤʦʨʘ ʜʘ ʩʣʝʜʠ ʯʠʪʘˁʫ ʟʘʧʠʩʘ ʠ ʧʨʠʣʦʛʘ, ʘ ʜʘ ʧʨʝʪʭʦʜʠ ʧʦʪʧʠʩʠʚʘˁʫ 

ʠʩʧʨʘʚʝ ʦʜ ʩʪʨʘʥʝ ʥʦʪʘʨʘ. ʉʚʝ ʜʦʢ ʥʦʪʘʨ ʥʝ ʧʦʪʧʠʰʝ ʠʩʧʨʘʚʫ ʩʪʨʘʥʢʘ ʤʦʞʝ ʦʧʦʟʚʘʪʠ 

ʩʘʛʣʘʩʥʦʩʪ. ʋʢʦʣʠʢʦ ʩʝ ʩʪʨʘʥʢʘ ʥʝ ʩʘʛʣʘʩʠ ʩʘ ʩʘʜʨʞʠʥʦʤ ʟʘʧʠʩʘ ʠ ʧʨʠʣʦʛʘ ʩʤʘʪʨʘ ʩʝ ʜʘ 

ʥʠʿʝ ʜʘʣʘ ʠʟʿʘʚʝ ʚʦˀʝ ʩʘʜʨʞʘʥʝ ʫ ʟʘʧʠʩʫ. ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʪʦ ʥʝ ʫʪʠʯʝ ʥʘ ʧʫʥʦʚʘʞʥʦʩʪ 

ʠʟʿʘʚʘ ʚʦˀʝ ʜʨʫʛʝ ʩʪʨʘʥʢʝ ʢʦʿʘ ʩʝ ʩʘʛʣʘʩʠʣʘ ʩʘ ʩʘʜʨʞʠʥʦʤ ʟʘʧʠʩʘ.539 ʅʦʪʘʨ ʪʨʝʙʘ ʜʘ 

ʢʦʥʩʪʘʪʫʿʝ ʫ ʟʘʧʠʩʫ ʜʘ ʩʫ ʩʝ ʩʪʨʘʥʢʝ ʩʘ ˁʝʛʦʚʦʤ ʩʘʜʨʞʠʥʦʤ ʩʘʛʣʘʩʠʣʝ. ʀʧʘʢ, ʥʝʜʦʩʪʘʪʘʢ 

ʦʚʝ ʢʦʥʩʪʘʪʘʮʠʿʝ ʥʝ˂ʝ ʠʤʘʪʠ ʟʘ ʧʦʩʣʝʜʠʮʫ ʥʝʧʫʥʦʚʘʞʥʦʩʪ ʟʘʧʠʩʘ. ʆʚʦ ʧʨʦʠʟʣʘʟʠ ʠ ʠʟ 

 
534 § 14, ʩʪ. 2 ʥɿʇʦʪʀʩʧ. ʋ ʥʝʤʘʯʢʦʿ ʣʠʪʝʨʘʪʫʨʠ ʧʦʩʪʘʚˀʘ ʩʝ ʧʠʪʘˁʝ ʟʙʦʛ ʯʝʛʘ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʟʘʢʦʥʦʜʘʚʘʮ 

ʟʘʭʪʝʚʘ ʜʘ ʩʝ ʧʦʪʧʠʰʝ ʩʚʘʢʘ ʩʪʨʘʥʘ ʜʦʢʫʤʝʥʪʘ, ʰʪʦ ʥʠʿʝ ʩʣʫʯʘʿ ʩʘ ʧʨʠʣʦʟʠʤʘ ʠʟ § 9 ʩʪ. 1, ʨʝʯ. 2 ʥɿʇʦʪʀʩʧ 

ʢʦʜ ʢʦʿʠʭ ʿʝ ʜʦʚʦˀʥʦ ʩʘʤʦ ʜʘ ʩʝ ʩʪʨʘʥʢʝ ʧʦʪʧʠʰʫ ʥʘ ʢʨʘʿʫ ʪʝʢʩʪʘ ʧʨʠʣʦʛʘ. ɱʝʜʥʠ ʠʩʪʠʯʫ ʜʘ ʦʚʘ ʥʦʚʝʣʘ 

ʧʨʝʜʩʪʘʚˀʘ ʩʪʨʘʥʦ ʪʝʣʦ ʫ ʥɿʇʦʪʀʩʧ, ʘ ʜʨʫʛʠ ʜʘ ʩʝ ʨʘʜʠ ʦ ʛʨʝʰʮʠ. ʊʘʢʦʹʝ, ʟʙʦʛ ʢʦʨʠʰ˂ʝˁʘ ʨʘʟʣʠʯʠʪʠʭ 

ʪʝʨʤʠʥʘ (ʫ ʧʨʚʦʤ ʜʝʣʫ ʨʝʯʝʥʠʮʝ ʢʦʨʠʩʪʠ ʩʝ Unterschrift ʢʦʿʠ ʦʟʥʘʯʘʚʘ ʩʚʦʿʝʨʫʯʥʠ ʧʦʪʧʠʩ, ʘ ʫ ʜʨʫʛʦʤ ʜʝʣʫ 

ʨʝʯʝʥʠʮʝ ʢʦʨʠʩʪʠ ʩʝ ʪʝʨʤʠʥ Unterzeichnung ʢʦʿʠʤ ʩʝ ʦʟʥʘʯʘʚʘ ʰʠʨʠ ʧʦʿʘʤ ʢʦʿʠ ʦʙʫʭʚʘʪʘ ʧʦʪʧʠʩ, ʧʘʨʘʬ ʠ 

ʨʫʢʦʟʥʘʢ) ʫ ʠʩʪʦʤ ʩʪʘʚʫ Ä 14, ʿʝʜʥʠ ʘʫʪʦʨʠ ʩʤʘʪʨʘʿʫ ʜʘ ʿʝ ʩʚʦʿʝʨʫʯʥʠ ʧʦʪʧʠʩ ʧʦʪʨʝʙʘʥ ʩʘʤʦ ʥʘ ʧʦʩʣʝʜˁʦʿ 

ʩʪʨʘʥʠ, ʜʦʢ ʿʝ ʧʘʨʘʬ ʜʦʚʦˀʘʥ ʥʘ ʦʩʪʘʣʠʤ ʩʪʨʘʥʘʤʘ ʜʘʪʦʛ ʧʨʠʣʦʛʘ, ʘ ʜʨʫʛʠ ʜʘ ʿʝ ʿʝ ʠ ʥʘ ʧʦʩʣʝʜˁʦʿ ʩʪʨʘʥʠ 

ʜʦʚʦˀʘʥ ʧʘʨʘʬ. ɺʠʰʝ ʦ ʪʦʤʝ ʚʠʜ. ʫ T. Renner, § 14, Rn. 29; Rainer Kanzleiter, ĂFormzwecke, 

Beurkundungsverfahren und Berufsrecht - Die Änderungen des Beurkundungverfahrenrechts durch die BNotO-

Novelle v. 31.8.1998ñ, DnotZ, 4/1999, 299-300. 
535 § 14, ʩʪ. 3 ʥɿʇʦʪʀʩʧ. 
536 Rainer Kanzleiter, ĂFormzwecke, Beurkundungsverfahren und Berufsrecht - Die Änderungen des 

Beurkundungverfahrenrechts durch die BNotO-Novelle v. 31.8.1998ñ, 298; T. Renner, § 14, Rn. 11. 
537 § 14, ʩʪ. 2 ʥɿʇʦʪʀʩʧ. 
538 T. Renner, § 13, Rn. 24. 
539 Ibid, § 13, Rn. 25-27. 
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ʪʦʛʘ ʰʪʦ ʿʝ Ä 13, ʩʪ. 1 ʠʟʨʠʯʠʪʦ ʧʨʝʜʚʠʹʝʥʦ ʜʘ ʩʝ, ʫʢʦʣʠʢʦ ʩʫ ʩʪʨʘʥʢʝ ʩʚʦʿʝʨʫʯʥʦ 

ʧʦʪʧʠʩʘʣʝ ʟʘʧʠʩ, ʧʨʝʪʧʦʩʪʘʚˀʘ ʜʘ ʠʤ ʿʝ ʦʥ ʧʨʦʯʠʪʘʥ, ʦʜʥʦʩʥʦ ʜʘʪ ʥʘ ʫʚʠʜ ʠ ʜʘ ʩʫ ʩʝ ʦʥʝ 

ʩʘ ˁʠʤʝ ʩʘʛʣʘʩʠʣʝ. ʆʚʘ ʧʨʝʪʧʦʩʪʘʚʢʘ ʿʝ ʦʙʦʨʠʚʘ, ʪʝ ʩʪʨʘʥʢʘ ʢʦʿʘ ʩʝ ʧʦʟʠʚʘ ʥʘ 

ʥʝʧʫʥʦʚʘʞʥʦʩʪ ʧʦʪʚʨʹʝʥʝ ʠʟʿʘʚʝ ʚʦˀʝ ʤʦʨʘ ʜʘ ʜʦʢʘʞʝ ʜʘ ʩʘʛʣʘʩʥʦʩʪ ʥʠʿʝ ʜʘʪʘ ʠʘʢʦ ʿʝ 

ʠʩʧʨʘʚʘ ʧʦʪʧʠʩʘʥʘ.540 

1.2.1.6. ʇʦʪʧʠʩʠ ʩʪʨʘʥʘʢʘ ʠ ʥʦʪʘʨʘ 

ʅʘʢʦʥ ʰʪʦ ʩʝ ʩʪʨʘʥʢʝ ʩʘʛʣʘʩʝ ʩʘ ʩʘʜʨʞʠʥʦʤ ʟʘʧʠʩʘ ʧʦʪʨʝʙʥʦ ʿʝ ʜʘ ʛʘ ʧʦʪʧʠʰʫ ʦʥʝ, 

ʘ ʧʦʪʦʤ ʠ ʩʘʤ ʥʦʪʘʨ. ʋ ʥʝʤʘʯʢʦʿ ʪʝʦʨʠʿʠ ʠ ʩʫʜʩʢʦʿ ʧʨʘʢʩʠ ʨʘʟʚʠʣʘ ʩʝ ʜʠʩʢʫʩʠʿʘ ʦ 

ʬʫʥʢʮʠʿʠ ʧʦʪʧʠʩʘ ʩʪʨʘʥʘʢʘ ʢʦʜ ʦʚʝ ʚʨʩʪʝ ʬʦʨʤʝ ʠ ʦ ʪʦʤʝ ʜʘ ʣʠ ʿʝ ʜʦʚʦˀʥʦ ʜʘ ʢʨʘʿʫ ʟʘʧʠʩʘ 

ʩʪʨʘʥʢʝ ʩʪʘʚʝ ʧʘʨʘʬ ʠʣʠ ʿʝ ʥʝʦʧʭʦʜʥʦ ʜʘ ʪʦ ʙʫʜʝ ʧʦʪʧʠʩ, ʦʜʥʦʩʥʦ ʰʪʘ ʩʫ ʥʫʞʥʠ ʝʣʝʤʝʥʪʠ 

ʧʦʪʧʠʩʘ. ʊʘʢʦ, ʂʘʥʮʣʘʿʪʝʨ ʧʦʣʘʟʠ ʦʜ ʬʫʥʢʮʠʿʝ ʢʦʿʫ ʧʦʪʧʠʩ ʠʤʘ ʫ ʧʠʩʘʥʦʿ ʬʦʨʤʠ, ʘ ʪʦ ʿʝ 

ʜʘ ʩʝ ʠʩʢˀʫʯʠ ʩʫʤˁʘ ʠ ʦʙʝʟʙʝʜʠ ʜʦʢʘʟ ʦ ʪʦʤʝ ʜʘ ʿʝ ʠʟʿʘʚʫ ʜʘʣʦ ʣʠʮʝ ʢʦʿʝ ʿʝ ʠ ʧʦʪʧʠʩʘʣʦ 

ʠʩʧʨʘʚʫ, ʜʘ ʩʝ ʠʩʢˀʫʯʠ ʠʣʠ ʙʘʨ ʦʪʝʞʘ ʬʘʣʩʠʬʠʢʦʚʘˁʝ, ʢʘʦ ʠ ʜʘ ʩʝ ʩʪʨʘʥʢʘ ʟʘʰʪʠʪʠ ʦʜ 

ʧʨʝʥʘʛˀʝʥʦʛ ʦʙʘʚʝʟʠʚʘˁʘ, ʦʜʥʦʩʥʦ ʜʘ ʩʝ ʠʩʢˀʫʯʠ ʩʫʤˁʘ ʫ ʦʟʙʠˀʥʦʩʪ ʣʠʮʘ ʢʦʿʝ ʜʘʿʝ 

ʠʟʿʘʚʫ.541 ʆʥ ʧʦʪʦʤ ʠʩʪʠʯʝ ʜʘ ʩʝ ʩʚʠ ʦʚʠ ʮʠˀʝʚʠ ʦʩʪʚʘʨʫʿʫ ʚʝ˂ ʫ ʧʦʩʪʫʧʢʫ ʩʘʯʠˁʘʚʘˁʘ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ. ʋ ʧʦʩʪʫʧʢʫ ʩʝ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʫʚʝʨʘʚʘ ʫ ʠʜʝʥʪʠʪʝʪ ʜʘʚʘʦʮʘ 

ʠʟʿʘʚʝ ʚʦˀʝ ʠ ʧʨʠʩʫʩʪʚʫʿʝ ʧʦʪʧʠʩʠʚʘˁʫ ʠʩʧʨʘʚʝ ʫ ʢʦʿʦʿ ʿʝ ʚʦˀʘ ʩʘʜʨʞʘʥʘ ʯʠʤʝ ʩʝ 

ʦʪʢʣʘˁʘ ʩʫʤˁʘ ʫ ʠʜʝʥʪʠʪʝʪ ʧʦʪʧʠʩʥʠʢʘ. ʊʘʢʦʹʝ, ʤʦʛʫ˂ʥʦʩʪ ʬʘʣʩʠʬʠʢʦʚʘˁʘ ʩʤʘˁʫʿʝ ʩʝ 

ʫ ʥʘʿʚʝ˂ʦʿ ʤʦʛʫ˂ʦʿ ʤʝʨʠ ʧʨʘʚʠʣʠʤʘ ʦ ʩʘʯʠˁʘʚʘˁʫ ʠ ʯʫʚʘˁʫ ʠʩʧʨʘʚʝ. ʅʘ ʢʨʘʿʫ, ʬʫʥʢʮʠʿʘ 

ʫʧʦʟʦʨʝˁʘ ʠ ʟʘʰʪʠʪʝ ʦʜ ʧʨʝʥʘʛˀʝʥʦʛ ʦʙʘʚʝʟʠʚʘˁʘ, ʢʘʦ ʠ ʦʪʢʣʘˁʘˁʝ ʩʫʤˁʝ ʫ ʦʟʙʠˀʥʦʩʪ 

ʩʪʨʘʥʢʝ ʦʩʪʚʘʨʫʿʫ ʩʝ ʠʩʪʨʘʞʠʚʘˁʝʤ ʚʦˀʝ ʩʪʨʘʥʢʝ ʠ ˁʝʥʠʤ ʧʦʫʯʘʚʘˁʝʤ ʦ ʧʨʘʚʥʠʤ 

ʧʦʩʣʝʜʠʮʘʤʘ ʠʟʿʘʚʝ ʚʦˀʝ ʦʜ ʩʪʨʘʥʝ ʥʦʪʘʨʘ.542 ʂʦʜ ʦʚʝ ʚʨʩʪʝ ʬʦʨʤʝ ʧʦʪʧʠʩ ʩʪʨʘʥʘʢʘ 

ʩʣʫʞʠ ʢʘʦ ʟʥʘʢ ʟʘʢˀʫʯʝˁʘ ʠ ʧʫʥʦʚʘʞʥʦʩʪʠ, ʦʜʥʦʩʥʦ ʢʘʦ ʧʦʪʚʨʜʘ ʜʘ ʩʫ ʩʝ ʩʪʨʘʥʢʝ 

ʩʘʛʣʘʩʠʣʝ ʩʘ ʩʘʜʨʞʠʥʦʤ ʠʩʧʨʘʚʝ ʠ ʜʘ ʧʨʠʟʥʘʿʫ ʠʟʿʘʚʝ ʚʦˀʝ ʢʦʿʝ ʩʝ ʫ ˁʦʿ ʥʘʣʘʟʝ ʢʘʦ 

ʩʚʦʿʝ.543 ʉʪʦʛʘ ʿʝ, ʧʨʝʤʘ ʦʚʦʤ ʘʫʪʦʨʫ, ʢʦʜ ʥʦʪʘʨʩʢʠʭ ʠʩʧʨʘʚʘ ʙʝʟʥʘʯʘʿʥʦ ʜʘ ʣʠ ʩʝ ʨʘʜʠ ʦ 

ʧʦʪʧʠʩʫ ʠʣʠ ʧʘʨʘʬʫ.544 ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʧʨʝʤʘ ʩʭʚʘʪʘˁʫ ʈʝʥʝʨʘ, ʧʦʛʨʝʰʥʦ ʿʝ ʨʘʟʣʠʯʠʪʦ 

ʧʦʩʪʘʚˀʘʪʠ ʟʘʭʪʝʚʝ ʟʘ ʧʦʪʧʠʩʝ ʫ ʟʘʚʠʩʥʦʩʪʠ ʦʜ ʢʦʥʢʨʝʪʥʦʛ ʩʣʫʯʘʿʘ ʠ ʮʠˀʝʚʘ ʬʦʨʤʝ.545 

 
540 T. Renner, § 13, Rn. 25-27. 
541 Rainer Kanzleiter, ĂAnforderungen an die Unterschriften von Beteiligten und Notar unter der notariellen 

Niederschriftñ, DNotZ, 7/2002, 523. 
542 Ibid, 524. 
543 Rainer Kanzleiter, ĂAnforderungen an die Unterzeichnung der Niederschrift durch die Beteiligtenñ, 

MittBayNot, 3/2003, 197. 
544 Rainer Kanzleiter, ĂAnforderungen an die Unterschriften von Beteiligten und Notar unter der notariellen 

Niederschriftñ, 524-525. 
545 T. Renner, § 13, Rn. 33. 
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ʆʥ ʠʩʪʠʯʝ ʜʘ ʫ ʮʠˀʫ ʦʯʫʚʘˁʘ ʧʨʘʚʥʝ ʩʠʛʫʨʥʦʩʪʠ ʥʝ ʪʨʝʙʘ ʜʦʟʚʦʣʠʪʠ ʜʘ ʧʦʿʘʤ 

Ăʩʚʦʿʝʨʫʯʥʠ ʧʦʪʧʠʩñ ʦʩʣʘʙʠ ʠ ʠʟʛʫʙʠ ʩʚʦʿʝ ʢʦʥʪʫʨʝ, ʧʦʩʪʘʚˀʘˁʝʤ ʨʘʟʣʠʯʠʪʠʭ ʟʘʭʪʝʚʘ ʦʜ 

ʩʣʫʯʘʿʘ ʜʦ ʩʣʫʯʘʿʘ. ʊʦ ʧʘʢ ʥʝ ʟʥʘʯʠ ʜʘ ʪʘʿ ʿʝʜʠʥʩʪʚʝʥ ʩʪʘʥʜʘʨʜ ʟʘ ʧʦʩʪʦʿʘˁʝ ʧʦʪʧʠʩʘ ʤʦʨʘ 

ʙʠʪʠ ʧʦʩʝʙʥʦ ʩʪʨʦʛ. 546 

ʋ ʩʫʜʩʢʦʿ ʧʨʘʢʩʠ ʟʘʫʟʝʪ ʿʝ ʩʪʘʚ ʜʘ ʩʝ ʥʘʚʦʹʝˁʝ ʩʘʤʦ ʠʤʝʥʘ ʥʝ ʤʦʞʝ ʩʤʘʪʨʘʪʠ 

ʧʦʪʧʠʩʦʤ, ʦʜʥʦʩʥʦ ʜʘ ʧʦʪʧʠʩ ʤʦʨʘ ʜʘ ʩʘʜʨʞʠ ʧʨʝʟʠʤʝ.547 ʋ ʧʨʘʚʥʦʤ ʧʨʦʤʝʪʫ ʧʨʝʟʠʤʝ ʩʝ 

ʢʦʨʠʩʪʠ ʟʘ ʨʘʟʣʠʢʦʚʘˁʝ ʿʝʜʥʦʛ ʣʠʮʘ ʦʜ ʜʨʫʛʦʛ, ʘ ʥʝ ʠʤʝ. ʇʨʝʤʘ Ä 13, ʩʪ. 3 ʥɿʇʦʪʀʩʧ, 

ʩʪʨʘʥʢʝ ʤʦʨʘʿʫ ʧʦʪʧʠʩʘʪʠ ʟʘʧʠʩ. ʆʥ ʧʨʝʜʩʪʘʚˀʘ ʫʩʣʦʚ ʧʫʥʦʚʘʞʥʦʛ ʥʘʩʪʘʥʢʘ ʟʘʧʠʩʘ. 

ʉʪʘʚˀʘˁʝʤ ʧʦʪʧʠʩʘ ʨʘʹʘ ʩʝ ʧʨʝʪʧʦʩʪʘʚʢʘ ʜʘ ʿʝ ʩʘʜʨʞʘʿ ʟʘʧʠʩʘ ʧʨʦʯʠʪʘʥ ʩʪʨʘʥʢʘʤʘ ʢʦʿʝ 

ʩʫ ʛʘ ʧʦʪʧʠʩʘʣʝ ʠ ʜʘ ʩʫ ʩʝ ʦʥʝ ʩʘ ˁʠʤʝ ʩʘʛʣʘʩʠʣʝ. ʊʘʢʦʹʝ, ʦʜ ʠʩʧʨʘʚʥʦʩʪʠ ʧʦʪʧʠʩʘ ʟʘʚʠʩʠ 

ʠ ʜʦʢʘʟʥʦ ʜʝʿʩʪʚʦ ʟʘʧʠʩʘ ʠʟ Ä 415 ʥɿʇʇ. ɿʘʭʪʝʚʦʤ ʜʘ ʧʦʪʧʠʩ ʩʘʜʨʞʠ ʧʨʝʟʠʤʝ ʩʪʨʘʥʢʝ ʥʝ 

ʦʪʝʞʘʚʘ ʩʝ ʧʦʩʪʫʧʘʢ ʩʘʯʠˁʘʚʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ. ʅʘʠʤʝ, ʥʦʪʘʨ ʿʝ ʩʚʘʢʘʢʦ 

ʜʫʞʘʥ ʜʘ ʫ ʧʦʩʪʫʧʢʫ ʫʪʚʨʜʠ ʠʜʝʥʪʠʪʝʪ ʩʪʨʘʥʘʢʘ, ʪʝ ʩʪʘʨʘˁʝ ʦ ʪʦʤʝ ʜʘ ʩʝ ʩʪʨʘʥʢʝ 

ʧʦʪʧʠʰʫ ʤʘʢʘʨ ʩʘʤʦ ʧʨʝʟʠʤʝʥʦʤ ʥʝ ʧʨʝʜʩʪʘʚˀʘ ʟʘ ˁʝʛʘ ʜʦʜʘʪʥʠ ʥʘʧʦʨ. ʅʘ ʢʨʘʿʫ, ʫ 

ʧʨʝʩʫʜʠ ʩʝ ʟʘʢˀʫʯʫʿʝ ʜʘ, ʫʢʦʣʠʢʦ ʧʦʪʧʠʩ ʥʝ ʩʘʜʨʞʠ ʧʨʝʟʠʤʝ, ʠʟʿʘʚʝ ʚʦˀʝ ʩʪʨʘʥʢʝ ʢʦʿʘ 

ʩʝ ʪʘʢʦ ʧʦʪʧʠʩʘʣʘ ʩʫ ʥʝʚʘʞʝ˂ʝ.548  

ʅʦʪʘʨ, ʧʦ ʧʨʘʚʠʣʫ, ʧʦʩʣʝʜˁʠ ʩʪʘʚˀʘ ʧʦʪʧʠʩ ʠ ʪʠʤʝ ʟʘʢˀʫʯʫʿʝ ʟʘʧʠʩ. ʇʦʪʧʠʩʫ ʙʠ 

ʥʦʪʘʨ ʪʨʝʙʘʣʦ ʜʘ ʜʦʜʘ ʠ ʩʣʫʞʙʝʥʫ ʦʟʥʘʢʫ. ʊʠʤʝ ʠʩʧʨʘʚʘ ʩʪʠʯʝ ʩʚʦʿʩʪʚʦ ʿʘʚʥʝ ʠʩʧʨʘʚʝ. 

ʅʘʢʦʥ ʪʦʛʘ ʥʘʢʥʘʜʥʝ ʠʟʤʝʥʝ ʠ ʧʦʪʧʠʩʠʚʘˁʘ ʫ ʦʩʥʦʚʠ ʥʠʩʫ ʜʦʧʫʰʪʝʥʠ.549 ʇʨʝ 

ʧʦʪʧʠʩʠʚʘˁʘ ʥʦʪʘʨ ʙʠ ʪʨʝʙʘʣʦ ʜʘ ʢʦʥʩʪʘʪʫʿʝ ʜʘ ʿʝ ʠʩʧʨʘʚʘ ʧʨʦʯʠʪʘʥʘ ʩʪʨʘʥʢʘʤʘ, ʜʘ ʩʫ ʩʝ 

ʩʪʨʘʥʢʝ ʩʘ ˁʦʤʝ ʩʘʛʣʘʩʠʣʝ ʠ ʜʘ ʩʫ ʿʝ ʩʚʦʿʝʨʫʯʥʦ ʧʦʪʧʠʩʘʣʝ. ʀʧʘʢ, ʫ ʪʝʦʨʠʿʠ ʩʝ ʥʘʛʣʘʰʘʚʘ 

ʜʘ ʠʟʦʩʪʘʥʘʢ ʦʚʝ ʢʣʘʫʟʫʣʝ ʥʝʤʘ ʟʘ ʧʦʩʣʝʜʠʮʫ ʥʠʰʪʘʚʦʩʪ ʠʩʧʨʘʚʝ ʙʫʜʫ˂ʠ ʜʘ ʩʝ ʨʘʜʠ ʦ 

ʥʝʩʘʚʨʰʝʥʦʿ ʥʦʨʤʠ (Sollvorschrift).550 ʊʘʢʦʹʝ, ʧʨʝʤʘ ʚʣʘʜʘʿʫ˂ʝʤ ʩʭʚʘʪʘˁʫ ʫ ʥʝʤʘʯʢʦʿ 

ʣʠʪʝʨʘʪʫʨʠ, ʧʫʥʦʚʘʞʥʦʩʪ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʥʝ˂ʝ ʙʠʪʠ ʫʛʨʦʞʝʥʘ ʫʢʦʣʠʢʦ ʥʦʪʘʨ 

ʥʝʥʘʤʝʨʥʦ ʧʨʦʧʫʩʪʠ ʜʘ ʦʜʤʘʭ ʧʦʪʧʠʰʝ ʠʩʧʨʘʚʫ, ʚʝ˂ ʦʥ ʤʦʞʝ ʠ ʥʘʢʥʘʜʥʦ ʦʪʢʣʦʥʠʪʠ ʪʘʿ 

ʥʝʜʦʩʪʘʪʘʢ. ʇʦʪʧʠʩʠ ʩʪʨʘʥʘʢʘ ʠ ʥʦʪʘʨʘ ʠʤʘʿʫ ʠ ʬʫʥʢʮʠʿʫ ʦʟʥʘʯʘʚʘˁʘ ʟʘʚʨʰʝʪʢʘ 

ʩʘʯʠˁʘʚʘˁʘ ʠʩʧʨʘʚʝ (Abschlussfunktion), aʣʠ ʿʝ ʟʘ ʪʦ ʧʦʪʨʝʙʥʦ ʠʩʧʫˁʝˁʝ ʦʙʿʝʢʪʠʚʥʦʛ ʠ 

ʩʫʙʿʝʢʪʠʚʥʦʛ ʫʩʣʦʚʘ. ʇʦʜ ʦʙʿʝʢʪʠʚʥʠʤ ʫʩʣʦʚʦʤ ʈʝʥʝʨ ʧʦʜʨʘʟʫʤʝʚʘ ʜʘ ʿʝ ʩʧʦˀʘ ʚʠʜˀʠʚʦ 

 
546 Ibid, § 13, Rn. 33-35. 
547 ʇʨʝʩʫʜʘ ʥʝʤʘʯʢʦʛ ʉʘʚʝʟʥʦʛ ʩʫʜʘ (BGH) ʦʜ 25.10.2002. ʛʦʜʠʥʝ ʙʨ. V ZR 279/01, MittBayNot, 3/2003, 233. 

ʇʨʝʤʘ ʩʭʚʘʪʘˁʫ ʦʚʦʛ ʩʫʜʘ, ʧʦʪʧʠʩʠʚʘˁʝ ʥʘʚʦʹʝˁʝʤ ʩʘʤʦ ʠʤʝʥʘ ʙʠ, ʠʟʫʟʝʪʥʦ, ʤʦʛʣʦ ʙʠʪʠ ʜʦʚʦˀʥʦ ʩʘʤʦ ʫ 

ʩʣʫʯʘʿʫ ʜʘ ʿʝ ʣʠʮʝ ʢʦʿʝ ʩʝ ʪʘʢʦ ʧʦʪʧʠʩʫʿʝ ʧʦʜ ʪʠʤ ʠʤʝʥʦʤ ʫ ʿʘʚʥʦʩʪʠ ʰʠʨʦʢʦ ʧʦʟʥʘʪʦ. 
548 Ibid, 234-235. 
549 T. Renner, § 13, Rn. 61. 
550 Ibid, Rn. 76. 
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ʜʘ ʩʝ ˁʠʤʘ ʟʘʚʨʰʘʚʘ ʠʩʧʨʘʚʘ, ʘ ʧʦʜ ʩʫʙʿʝʢʪʠʚʥʠʤ ʜʘ ʩʫ ʩʪʨʘʥʢʝ ʩʚʝʩʥʝ ʜʘ ʿʝ ʩʪʘʚˀʘˁʝ 

ʧʦʪʧʠʩʘ ʧʦʩʣʝʜˁʠ ʢʦʨʘʢ ʫ ʩʘʯʠˁʘʚʘˁʫ ʦʨʠʛʠʥʘʣʘ ʠʩʧʨʘʚʝ.551  

1.3. ʆʚʝʨʘ ʧʦʪʧʠʩʘ (Öffentliche Beglaubigung, ʿʘʚʥʘ ʦʚʝʨʘ) 

ʆʚʝʨʘ ʧʦʪʧʠʩʘ (Öffentliche Beglaubigung, ʿʘʚʥʘ ʦʚʝʨʘ) ʢʘʦ ʿʝʜʥʘ ʦʜ ʚʨʩʪʘ ʬʦʨʤʝ 

ʨʝʛʫʣʠʩʘʥʘ ʿʝ Ä129 ʥɻɿ. ʇʨʝʤʘ ʦʚʦʿ ʦʜʨʝʜʙʠ, Ăʢʘʜʘ ʿʝ ʟʘ ʠʟʿʘʚʫ ʟʘʢʦʥʦʤ ʧʨʦʧʠʩʘʥʘ ʿʘʚʥʘ 

ʦʚʝʨʘ ʠʟʿʘʚʘ ʤʦʨʘ ʙʠʪʠ ʧʠʩʤʝʥʦ ʩʘʩʪʘʚˀʝʥʘ, ʘ ʧʦʪʧʠʩ ʣʠʮʘ ʢʦʿʝ ʜʘʿʝ ʠʟʿʘʚʫ ʦʚʝʨʝʥ ʦʜ 

ʩʪʨʘʥʝ ʥʦʪʘʨʘñ.552 ʋ ʥʝʤʘʯʢʦʿ ʣʠʪʝʨʘʪʫʨʠ ʠʩʪʠʯʝ ʩʝ ʜʘ ʧʦʪʧʠʩ ʣʠʮʘ ʥʝ ʤʦʨʘ ʙʠʪʠ ʯʠʪʘʢ, 

ʥʠʪʠ ʠʩʧʠʩʘʥ ʣʘʪʠʥʠʯʥʠʤ ʩʣʦʚʠʤʘ, ʚʝ˂ ʤʦʞʝ ʠ ʜʨʫʛʠʤ ʧʠʩʤʦʤ ʧʦʜ ʫʩʣʦʚʦʤ ʜʘ ʣʠʮʝ ʢʦʿʝ 

ʿʝ ʜʘʣʦ ʠʟʿʘʚʫ ʧʦʪʧʠʩ ʧʨʠʟʥʘʿʝ ʢʘʦ ʩʚʦʿ.553 ʆʩʠʤ ʧʦʪʧʠʩʘ, ʧʨʝʜʤʝʪ ʦʚʝʨʝ ʤʦʞʝ ʙʠʪʠ ʠ 

ʨʫʢʦʟʥʘʢ. ʀʩʪʦ ʪʘʢʦ, ʫ ʪʝʦʨʠʿʠ ʩʝ ʥʘʚʦʜʠ ʜʘ ʩʝ ʨʫʢʦʟʥʘʢʦʤ (Handzeichen) ʩʤʘʪʨʘ ʩʚʘʢʠ 

ʟʥʘʢ ʢʦʿʠ ʩʝ ʢʦʨʠʩʪʠ ʫʤʝʩʪʦ ʧʦʪʧʠʩʘ, ʢʘʦ ʠ ʜʘ ʥʠʿʝ ʧʦʪʨʝʙʥʦ ʜʘ ʠʤʘ ʠʥʜʠʚʠʜʫʘʣʘʥ 

ʢʘʨʘʢʪʝʨ.554 ɹʫʜʫ˂ʠ ʜʘ ʿʝ ʟʘ ʦʚʝʨʫ ʧʦʪʧʠʩʘ ʠʟ Ä129 ʥɻɿ ʧʨʚʝʥʩʪʚʝʥʦ ʥʘʜʣʝʞʘʥ ʥʦʪʘʨ, ʦʚʘ 

ʚʨʩʪʘ ʬʦʨʤʝ ʩʝ ʥʘʟʠʚʘ ʿʦʰ ʠ ʥʦʪʘʨʩʢʘ ʦʚʝʨʘ (notarielle Beglaubugung)555. ʊʘʢʦʹʝ, ʟʘ ˁʫ 

ʩʝ ʢʦʨʠʩʪʠ ʿʦʰ ʠ ʪʝʨʤʠʥ Ăʦʚʝʨʘ ʧʦʪʧʠʩʘñ (Unterschriftsbeglaubigung).556 ʆʚʝʨʘ ʧʦʪʧʠʩʘ ʫ 

ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ ʥʠʿʝ ʦʜ ʚʝʣʠʢʦʛ ʟʥʘʯʘʿʘ ʩʘ ʩʪʘʥʦʚʠʰʪʘ ʪʝʤʝ ʨʘʜʘ ʙʫʜʫ˂ʠ ʜʘ ʿʝ ʦʚʘ ʬʦʨʤʘ 

ʧʦ ʧʨʘʚʠʣʫ ʧʨʝʜʚʠʹʝʥʘ ʟʘ ʿʝʜʥʦʩʪʨʘʥʝ ʠʟʿʘʚʝ ʧʦʧʫʪ ʩʘʛʣʘʩʥʦʩʪʠ ʟʘ ʫʧʠʩ ʫ ʟʝʤˀʠʰʥʫ 

ʢˁʠʛʫ557 ʠʣʠ ʧʨʠʿʘʚʝ ʟʘ ʫʧʠʩ ʫ ʨʝʛʠʩʪʘʨ ʧʨʠʚʨʝʜʥʠʭ ʩʫʙʿʝʢʘʪʘ.558 ʀʧʘʢ, ʦʥʘ ˂ʝ ʫʢʨʘʪʢʦ 

ʙʠʪʠ ʧʨʠʢʘʟʘʥʘ ʟʘ ʧʦʪʨʝʙʝ ʢʘʩʥʠʿʝʛ ʧʦʨʝʹʝˁʘ ʩʘ ʜʦʤʘ˂ʦʤ ʬʦʨʤʦʤ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ 

ʦʚʝʨʝ ʧʦʪʧʠʩʘ. 

 
551 Ibid, Rn. 78. 
552 §129, ʩʪ. 1, ʨʝʯ. 1 ʥɻɿ. 
553 Rainer Kanzleiter, ñAnforderungen an die Unterschriften von Beteiligten und Notar unter der notariellen 

Niederschriftñ, Deutsche Notar-Zeitschrift (DNotZ), 7/2002, 526; N. Preuß, § 40, Rn. 13-14. ʇʨʝʤʘ ɱʘʥʩʝʥʫ, 

ʧʦʪʧʠʩʠ ʠʩʧʠʩʘʥʠ ʩʪʨʘʥʠʤ ʧʠʩʤʦʤ ʤʦʛʫ ʙʠʪʠ ʦʚʝʨʝʥʠ ʢʘʦ ʨʫʢʦʟʥʘʢ. ɺʠʜ. Paul Jansen, Gesetz über die 

Angelegenheiten der freiwilligen Gerichtsbarkeit mit Nebengesetzn und bundes- und landesrechtlichen 

Ergänzungs- und Ausführungsvorschriften ï Kommentar, Berlin 1972, Beurkundungsgesetz, § 40, Rn. 41. 
554 N. Preuß, § 40, Rn. 42. 
555 Nicola Preuß ʫ Christian Armbüster, Nicola Preuß, Thomas Renner, Beurkundungsgesetz und Dienstordnung 

für Notarinnen und Notare - Kommentar, § 40, Rn. 2. ʆʩʠʤ ʥʦʪʘʨʘ ʟʘ ʦʚʝʨʫ ʧʦʪʧʠʩʘ ʠʟʫʟʝʪʥʦ ʿʝ ʥʘʜʣʝʞʘʥ ʠ 

ʩʣʫʞʙʝʥʠʢ ʢʦʥʟʫʣʘʪʘ. ɺʠʜ. ʫ Lutz-Ingo Plewe, Die gesetzlichen Formen des Rechtsgeschäfts, Aachen 2003, 69. 

ʆʚʝʨʘ ʢʦʿʫ ʚʨʰʝ ʩʣʫʞʙʝʥʠʮʠ ʦʨʛʘʥʘ ʫʧʨʘʚʝ (amtliche Beglaubigung durch Verwaltungsbehörden) ʥʝ ʩʤʘʪʨʘ 

ʩʝ ʿʘʚʥʦʤ ʦʚʝʨʦʤ ʠʟ Ä129 ʥɻɿ ʥʠʪʠ ʩʣʫʞʠ ʢʘʦ ˁʝʥʘ ʟʘʤʝʥʘ. D. Einsele, Münch.Kommentar zum BGB, §129, 

Rn. 4; N. Preuß, § 40, Rn. 10. 
556 Hans Michael Malzer, ĂDie ºffentliche Beglaubigung ï Wesen, Funktion, Bedeutung und Perspektive einer 

zivilrechtlichen Formvorschriftñ, Deutsche Notar-Zeitschrift (DNotZ), 3/2000, 169; L. Plewe, 69. 
557 § 29, ʩʪ. 1 ʥʝʤʘʯʢʦʛ ɿʘʢʦʥʘ ʦ ʟʝʤˀʠʰʥʦʿ ʢˁʠʟʠ (Grundbuchsordnung) ʫ ʠʟʜʘˁʫ ʦʜ 26. ʤʘʿʘ 1994. ʛʦʜʠʥʝ 

(BGBl. I S. 1114), ʧʦʩʣʝʜˁʠ ʧʫʪ ʤʝˁʘʥ ʯʣʘʥʦʤ 28 ɿʘʢʦʥʘ ʦʜ 5. ʦʢʪʦʙʨʘ 2021. ʛʦʜʠʥʝ (BGBl. I S. 4607). 
558 § 12, ʩʪ. 1 ʥʝʤʘʯʢʦʛ ʊʨʛʦʚʘʯʢʦʛ ʟʘʢʦʥʠʢʘ (Handelsgesetzbuch) ʦʜ 10. ʤʘʿʘ 1897. ʛʦʜʠʥʝ, ʧʦʩʣʝʜˁʠ ʧʫʪ 

ʤʝˁʘʥ 10. ʘʚʛʫʩʪʘ 2021. ʛʦʜʠʥʝ (BGBl. I S. 3436).  
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1.3.1. ʇʦʩʪʫʧʘʢ ʦʚʝʨʝ 

ʇʦʩʪʫʧʘʢ ʦʚʝʨʝ ʧʦʪʧʠʩʘ ʨʝʛʫʣʠʩʘʥ ʿʝ ʦʜʨʝʜʙʘʤʘ ʥɿʇʦʪʀʩʧ.559 ʇʨʝʤʘ Ä40 ʦʚʦʛ 

ʟʘʢʦʥʘ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʦʚʝʨʘʚʘ ʧʦʪʧʠʩ ʢʦʿʠ ʿʝ ʠʟʚʨʰʝʥ ʫ ˁʝʛʦʚʦʤ ʧʨʠʩʫʩʪʚʫ ʠʣʠ ʧʦʪʧʠʩ 

ʢʦʿʠ ʿʝ ʥʘ ʠʩʧʨʘʚʫ ʩʪʘʚˀʝʥ ʨʘʥʠʿʝ, ʘʣʠ ʛʘ ʿʝ ʩʪʨʘʥʢʘ ʯʠʿʘ ʠʟʿʘʚʘ ʿʝ ʩʘʜʨʞʘʥʘ ʫ ʠʩʧʨʘʚʠ 

ʧʨʠʟʥʘʣʘ ʢʘʦ ʩʚʦʿ ʫ ʧʨʠʩʫʩʪʚʫ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ. ʆʚʝʨʦʤ ʧʦʪʧʠʩʘ ʥʦʪʘʨ ʩʚʝʜʦʯʠ ʦ ʪʦʤʝ 

ʜʘ ʿʝ ʦʜʨʝʹʝʥʦ ʣʠʮʝ ʧʨʝʜ ˁʠʤʝ ʧʦʪʧʠʩʘʣʦ ʠʩʧʨʘʚʫ ʠʣʠ ʧʨʠʟʥʘʣʦ ʧʦʪʧʠʩ ʢʘʦ ʩʚʦʿ.560 

ʂʣʘʫʟʫʣʘ ʦ ʦʚʝʨʠ (Beglaubigungsvermerk) ʢʦʿʫ ʩʘʯʠˁʘʚʘ ʥʦʪʘʨ ʧʨʝʜʩʪʘʚˀʘ ʩʚʝʜʦʯʘʥʩʪʚʦ 

ʦ ʘʫʪʝʥʪʠʯʥʦʩʪʠ ʧʦʪʧʠʩʘ ʩʘʜʨʞʘʥʦʛ ʫ ʠʩʧʨʘʚʠ.561 ʉʘʜʨʞʠʥʘ ʦʚʝ ʢʣʘʫʟʫʣʝ ʨʝʛʫʣʠʩʘʥʘ ʿʝ 

ÄÄ 39 ʠ 40 ʥɿʇʦʪʀʩʧ. ʋ ˁʦʿ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʤʦʨʘ ʜʘ ʦʟʥʘʯʠ ʣʠʮʝ ʯʠʿʠ ʧʦʪʧʠʩ ʩʝ ʦʚʝʨʘʚʘ, 

ʢʘʦ ʠ ʜʘ ʥʘʚʝʜʝ ʜʘ ʣʠ ʿʝ ʦʥʦ ʧʨʝʜ ˁʠʤʝ ʧʦʪʧʠʩʘʣʦ ʠʩʧʨʘʚʫ ʠʣʠ ʧʨʠʟʥʘʣʦ ʧʦʪʧʠʩ ʢʘʦ 

ʩʚʦʿ.562 ʆʥ ʤʦʨʘ ʩʘ ʩʠʛʫʨʥʦʰ˂ʫ ʜʘ ʩʝ ʫʚʝʨʠ ʫ ʠʜʝʥʪʠʪʝʪ ʦʚʦʛ ʣʠʮʘ, ʜʘ ʫ ʢʣʘʫʟʫʣʠ ʥʘʚʝʜʝ 

ʥʘ ʢʦʿʠ ʥʘʯʠʥ ʩʝ ʫʚʝʨʠʦ ʫ ˁʝʛʦʚ ʠʜʝʥʪʠʪʝʪ, ʪʝ ʜʘ ʛʘ ʦʟʥʘʯʠ ʪʘʢʦ ʧʨʝʮʠʟʥʦ ʜʘ ʩʝ ʦʪʢʣʦʥʝ 

ʝʚʝʥʪʫʘʣʥʝ ʩʫʤˁʝ ʠʣʠ ʟʘʙʫʥʝ.563 ʆʩʠʤ ʪʦʛʘ, ʫ ʩʢʣʘʜʫ ʩʘ Ä 39, ʢʣʘʫʟʫʣʘ ʦ ʦʚʝʨʠ ʤʦʨʘ ʜʘ 

ʩʘʜʨʞʠ ʠ ʧʦʪʧʠʩ ʠ ʧʝʯʘʪ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ, ʘ ʪʨʝʙʘʣʦ ʙʠ ʜʘ ʩʘʜʨʞʠ ʠ ʤʝʩʪʦ ʠ ʜʘʥ 

ʠʟʜʘʚʘˁʘ ʢʣʘʫʟʫʣʝ.  ʆʥʘ ʤʦʞʝ ʜʘ ʩʝ ʥʘʣʘʟʠ ʥʘ ʩʘʤʦʿ ʠʩʧʨʘʚʠ ʥʘ ʢʦʿʦʿ ʿʝ ʠ ʧʦʪʧʠʩ ʢʦʿʠ ʩʝ 

ʦʚʘʨʘʚʘ, ʘʣʠ ʠ ʥʘ ʧʦʩʝʙʥʦʤ ʧʘʧʠʨʫ ʢʦʿʠ ʫ ʪʦʤ ʩʣʫʯʘʿʫ ʤʦʨʘ ʙʠʪʠ ʥʘ ʦʜʛʦʚʘʨʘʿʫ˂ʠ ʥʘʯʠʥ 

ʧʦʚʝʟʘʥ ʩʘ ʧʦʪʧʠʩʘʥʦʤ ʠʩʧʨʘʚʦʤ.564 

1.3.2. ʆʚʝʨʘ ʙʣʘʥʢʦ ʧʦʪʧʠʩʘ 

ʋ Ä 40, ʩʪ. 5 ʥɿʇʦʪʀʩʧ ʧʨʝʜʚʠʹʝʥʘ ʿʝ ʤʦʛʫ˂ʥʦʩʪ ʦʚʝʨʝ ʙʣʘʥʢʦ ʧʦʪʧʠʩʘ 

(Blankobeglaubigung). ɿʘ ʪʦ ʿʝ ʧʦʪʨʝʙʥʦ ʜʘ ʩʝ ʧʦʢʘʞʝ ʜʘ ʿʝ ʦʚʝʨʘ ʧʦʪʨʝʙʥʘ ʧʨʝ ʥʝʛʦ ʰʪʦ 

ʩʝ ʫʪʚʨʜʠ ʩʘʜʨʞʠʥʘ ʠʩʧʨʘʚʝ. ʋ ʪʦʤ ʩʣʫʯʘʿʫ, ʫ ʢʣʘʫʟʫʣʠ ʦ ʦʚʝʨʠ ʧʦʪʧʠʩʘ ʪʨʝʙʘ ʜʘ ʩʝ 

ʥʘʚʝʜʝ ʜʘ ʧʨʠʣʠʢʦʤ ʦʚʝʨʝ ʥʠʿʝ ʙʠʦ ʜʦʩʪʫʧʘʥ ʪʝʢʩʪ ʥʘ ʢʦʿʠ ʩʝ ʧʦʪʧʠʩ ʦʜʥʦʩʠ. ʇʨʝʤʘ 

ʩʭʚʘʪʘˁʫ ʥʝʤʘʯʢʠʭ ʘʫʪʦʨʘ, ʧʨʝʧʦʨʫʯˀʠʚʦ ʿʝ ʜʘ ʩʝ ʫ ʢʣʘʫʟʫʣʠ ʥʘʚʝʜʝ ʨʘʟʣʦʛ ʟʙʦʛ ʢʦʿʝʛ ʿʝ 

ʧʦʪʨʝʙʥʘ ʦʚʝʨʘ ʙʣʘʥʢʦ ʧʦʪʧʠʩʘ, ʠʘʢʦ ʪʦ ʥʠʿʝ ʥʝʦʧʭʦʜʥʦ.565 ʆʚʦ ʧʨʘʚʠʣʦ ʘʥʘʣʦʛʥʦ ʩʝ 

ʧʨʠʤʝˁʫʿʝ ʠ ʥʘ ʩʣʫʯʘʿʝʚʝ ʢʘʜʘ ʪʝʢʩʪ ʩʘʜʨʞʠ ʧʨʘʟʥʠʥʝ ʫʢʦʣʠʢʦ ʩʫ ʦʥʝ ʪʦʣʠʢʦ ʟʥʘʯʘʿʥʝ ʜʘ 

ʩʝ ʤʦʞʝ ʫʟʝʪʠ ʜʘ ʩʫʰʪʠʥʩʢʘ ʩʘʜʨʞʠʥʘ ʠʟʿʘʚʝ ʿʦʰ ʥʠʿʝ ʫʪʚʨʹʝʥʘ. 566 ʇʨʝʤʘ ʚʣʘʜʘʿʫ˂ʝʤ 

ʩʭʚʘʪʘˁʫ ʫ ʥʝʤʘʯʢʦʿ ʪʝʦʨʠʿʠ, ʜʦʧʫʰʪʝʥʘ ʿʝ ʠ ʦʚʝʨʘ ʧʦʪʧʠʩʘ ʢʘʜʘ ʿʝ ʪʝʢʩʪ ʠʟʿʘʚʝ ʥʘ 

 
559 ʅʝʤʘʯʢʠ ɿʘʢʦʥ ʦ ʧʦʪʚʨʹʠʚʘˁʫ ʠʩʧʨʘʚʘ ï ʥɿʇʦʪʀʩʧ (Beurkundungsgesetz) ʦʜ 28. ʘʚʛʫʩʪʘ 1969. ʛʦʜʠʥʝ 

(BGBl. I S. 1513) ʧʦʩʣʝʜˁʠ ʧʫʪ ʤʝˁʘʥ ʯʣʘʥʦʤ 13 ɿʘʢʦʥʘ ʦʜ 30. ʥʦʚʝʤʙʨʘ 2019. ʛʦʜʠʥʝ (BGBl. I S. 1942). 
560 N. Preuß, § 40, Rn. 6. 
561 Ibid, § 40, Rn. 23. 
562 § 40, ʩʪ. 3. 
563 § 10 ʫ ʚʝʟʠ ʩʘ § 40, ʩʪ. 4 ʥɿʇʦʪʀʩʧ. 
564 N. Preuß, § 40, Rn. 25. 
565 H. M. Malzer, 175. 
566 Ibid; L. Plewe, 76. 
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ʩʪʨʘʥʦʤ ʿʝʟʠʢʫ, ʯʘʢ ʠ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʥʝ ʟʥʘ ʪʘʿ ʩʪʨʘʥʠ ʿʝʟʠʢ. ʆʚʠ ʘʫʪʦʨʠ 

ʧʦʣʘʟʝ ʦʜ ʪʦʛʘ ʜʘ ʿʝ ʟʘʢʦʥʦʤ ʠʟʨʠʯʠʪʦ ʜʦʧʫʰʪʝʥʘ ʦʚʝʨʘ ʙʣʘʥʢʦ ʧʦʪʧʠʩʘ, ʪʝ ʥʝʤʘ ʨʘʟʣʦʛʘ 

ʜʘ ʩʝ ʥʝ ʜʦʧʫʩʪʠ ʦʚʝʨʘ ʧʦʪʧʠʩʘ ʠ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʿʝ ʪʝʢʩʪ ʢʦʿʠ ʤʫ ʧʨʝʪʭʦʜʠ ʠʩʧʠʩʘʥ ʥʘ 

ʩʪʨʘʥʦʤ ʿʝʟʠʢʫ ʙʫʜʫ˂ʠ ʜʘ ʥʠ ʢʦʜ ʦʚʝʨʝ ʙʣʘʥʢʦ ʧʦʪʧʠʩʘ ʥʦʪʘʨ ʥʠʿʝ ʫ ʤʦʛʫ˂ʥʦʩʪʠ ʜʘ 

ʠʩʧʠʪʘ ʩʘʜʨʞʠʥʫ ʠʩʧʨʘʚʝ ʫ ʩʤʠʩʣʫ Ä 40, ʩʪ. 2 ʥɿʇʦʪʀʩʧ.567 ʋ ʦʚʦʤ ʩʣʫʯʘʿʫ ʿʘʚʥʠ 

ʙʝʣʝʞʥʠʢ ʪʨʝʙʘ ʢʘʦ ʠ ʢʦʜ ʦʚʝʨʝ ʙʣʘʥʢʦ ʧʦʪʧʠʩʘ ʫ ʢʣʘʫʟʫʣʠ ʜʘ ʫʢʘʞʝ ʥʘ ʦʚʝ ʧʦʩʝʙʥʝ 

ʦʢʦʣʥʦʩʪʠ.568 

1.3.3. ɼʦʢʘʟʥʘ ʩʥʘʛʘ ʢʣʘʫʟʫʣʝ ʦ ʦʚʝʨʠ ʠ ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ 

ʂʣʘʫʟʫʣʘ ʦ ʦʚʝʨʠ ʧʦʪʧʠʩʘ ʧʨʝʜʩʪʘʚˀʘ ʿʘʚʥʫ ʠʩʧʨʘʚʫ ʠʟ Ä 418 ʥʝʤʘʯʢʦʛ ɿʘʢʦʥʘ ʦ 

ʧʘʨʥʠʯʥʦʤ ʧʦʩʪʫʧʢʫ569. ʋ ʩʢʣʘʜʫ ʩʘ ʩʪ. 1 ʦʚʦʛ ʧʘʨʘʛʨʘʬʘ, ʦʥʘ ʧʨʝʜʩʪʘʚˀʘ ʜʦʢʘʟ ʧʫʥʝ 

ʚʨʝʜʥʦʩʪʠ (voller Beweis) ʦ ʯʠˁʝʥʠʮʘʤʘ ʢʦʿʝ ʩʫ ˁʦʤʝ ʧʦʪʚʨʹʝʥʝ, ʪʿ. ʜʘ ʿʝ ʠʩʧʨʘʚʫ 

ʧʦʪʧʠʩʘʣʦ ʣʠʮʝ ʢʦʿʝ ʩʝ ʫ ʠʩʧʨʘʚʠ ʥʘʚʦʜʠ ʢʘʦ ˁʝʥ ʧʦʪʧʠʩʥʠʢ. ɼʦʢʘʟʠʚʘˁʝ ʜʘ ʧʦʪʚʨʹʝʥʘ 

ʯʠˁʝʥʠʮʘ ʥʠʿʝ ʪʘʯʥʘ ʿʝ ʜʦʧʫʰʪʝʥʦ, ʦʩʠʤ ʘʢʦ ʪʘʢʚʘ ʤʦʛʫ˂ʥʦʩʪ ʥʠʿʝ ʠʩʢˀʫʯʝʥʘ ʠʣʠ 

ʦʛʨʘʥʠʯʝʥʘ ʟʝʤʘˀʩʢʠʤ ʟʘʢʦʥʦʤ. ʋ ʩʢʣʘʜʫ ʩʘ Ä 437, ʩʪ. 1 ʥɿʇʇ, ʟʘ ʦʚʝ ʠʩʧʨʘʚʝ ʚʘʞʠ 

ʧʨʝʪʧʦʩʪʘʚʢʘ ʘʫʪʝʥʪʠʯʥʦʩʪʠ. ʆʚʘ ʧʨʝʪʧʦʩʪʘʚʢʘ ʩʝ ʦʜʥʦʩʠ ʥʘ ʧʦʨʝʢʣʦ ʠʩʧʨʘʚʝ, ʪʿ. ʥʘ ʪʦ 

ʜʘ ʠʩʧʨʘʚʘ ʧʦʪʠʯʝ ʦʜ ʣʠʮʘ ʢʦʿʝ ʿʝ ʫ ˁʦʿ ʥʘʚʝʜʝʥʦ.570 

ʉʚʦʿʩʪʚʦ ʿʘʚʥʝ ʠʩʧʨʘʚʝ ʦʚʝʨʦʤ ʧʦʪʧʠʩʘ ʥʝ ʜʦʙʠʿʘ ʠ ʪʝʢʩʪ ʧʦʪʧʠʩʘʥʝ ʠʟʿʘʚʝ, ʚʝ˂ ʦʥ 

ʦʩʪʘʿʝ ʧʨʠʚʘʪʥʘ ʠʩʧʨʘʚʘ ʠʟ Ä 416 ʠʩʪʦʛ ʟʘʢʦʥʘ. ʇʨʝʤʘ ʦʚʦʿ ʦʜʨʝʜʙʠ, ʧʨʠʚʘʪʥʘ ʠʩʧʨʘʚʘ 

ʢʦʿʘ ʿʝ ʧʦʪʧʠʩʘʥʘ ʦʜ ʩʪʨʘʥʝ ʣʠʮʘ ʢʦʿʝ ʿʫ ʿʝ ʩʘʯʠʥʠʣʦ ʿʝ ʜʦʢʘʟ ʧʫʥʝ ʚʨʝʜʥʦʩʪʠ ʦ ʪʦʤʝ ʜʘ ʿʝ 

ʦʚʦ ʣʠʮʝ ʜʘʣʦ ʠʟʿʘʚʫ ʢʦʿʘ ʿʝ ʩʘʜʨʞʘʥʘ ʫ ʜʘʪʦʿ ʧʨʠʚʘʪʥʦʿ ʠʩʧʨʘʚʠ. ʋʩʣʦʚ ʟʘ ʦʚʘʢʚʦ ʜʦʢʘʟʥʦ 

ʜʝʿʩʪʚʦ ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ ʿʝ ʘʫʪʝʥʪʠʯʥʦʩʪ ʪʝʢʩʪʘ ʠ ʧʦʪʧʠʩʘ.571 ɸʫʪʝʥʪʠʯʥʦʩʪ ʪʝʢʩʪʘ 

ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ ʧʨʝʪʧʦʩʪʘʚˀʘ ʩʝ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʿʝ ʘʫʪʝʥʪʠʯʥʦʩʪ ʧʦʪʧʠʩʘ ʢʦʿʠ ʩʝ ʥʘʣʘʟʠ 

ʠʩʧʦʜ ʪʝʢʩʪʘ ʫʪʚʨʹʝʥʘ ʠʣʠ ʢʘʜʘ ʿʝ ʨʫʢʦʟʥʘʢ ʦʚʝʨʝʥ ʦʜ ʩʪʨʘʥʝ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ.572 ʋ 

ʩʚʘʢʦʤ ʩʣʫʯʘʿʫ, ʫʩʣʦʚ ʘʫʪʝʥʪʠʯʥʦʩʪʠ ʧʦʪʧʠʩʘ, ʦʜʥʦʩʥʦ ʨʫʢʦʟʥʘʢʘ ʠʩʧʫˁʝʥ ʿʝ ʫʢʦʣʠʢʦ 

ʙʫʜʫ ʦʚʝʨʝʥʠ ʦʜ ʩʪʨʘʥʝ ʥʦʪʘʨʘ, ʫ ʩʢʣʘʜʫ ʩʘ Ä 418, ʩʪ. 1 ʥɿʇʇ. ʆʩʠʤ ʪʦʛʘ, ʧʦʪʨʝʙʥʦ ʿʝ ʜʘ 

ʠʩʧʨʘʚʘ ʥʝ ʩʘʜʨʞʠ ʟʥʘʯʘʿʥʠʿʝ ʩʧʦˀʥʝ ʥʝʜʦʩʪʘʪʢʝ, ʢʘʦ ʠ ʜʘ ʩʝ ʪʝʢʩʪ ʥʘʣʘʟʠ ʠʟʥʘʜ ʧʦʪʧʠʩʘ. 

 
567 H. M. Malzer, 175; L. Plewe, 76; N. Preuß, § 40, Rn. 29-33. 
568 N. Preuß, § 40, Rn. 33. 
569 ʅʝʤʘʯʢʠ ɿʘʢʦʥ ʦ ʧʘʨʥʠʯʥʦʤ ʧʦʩʪʫʧʢʫï ʥɿʇʇ (Zivilprozessordnung) ʫ ʚʝʨʟʠʿʠ ʦʜ 5. ʜʝʮʝʤʙʨʘ 2005. 

ʛʦʜʠʥʝ (BGBl. I S. 3202; 2006 I S. 431; 2007 I S. 1781) ʧʦʩʣʝʜˁʠ ʧʫʪ ʤʝˁʘʥ ʯʣ. 8 ʟʘʢʦʥʘ ʦʜ 20. ʜʝʮʝʤʙʨʘ 

2020. ʛʦʜʠʥʝ (BGBl. I S. 3320). 
570 K. Schreiber ʫ Rauscher Thomas, Krüger Wolfgang, Münchener Kommentar zur Zivilprozessordnung mit 

Gerichtsverfassungsgesetz und Nebengesetzen (Münch.Kommentar zum ZPO), 6. Auflage, München 2020, §437, 

Rn. 4. 
571 N. Preuß, § 40, Rn. 36. 
572 §440, ʩʪ. 2 ʥɿʇʇ. 
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ɼʝʿʩʪʚʦ ʧʨʝʪʧʦʩʪʘʚʢʝ ʘʫʪʝʥʪʠʯʥʦʩʪʠ ʪʝʢʩʪʘ ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ ʩʘʩʪʦʿʠ ʩʝ ʫ ʪʦʤʝ ʜʘ ʩʝ 

ʧʨʝʪʧʦʩʪʘʚˀʘ ʜʘ ʩʝ ʪʝʢʩʪ ʠʟʥʘʜ ʧʦʪʧʠʩʘ ʥʘʣʘʟʠ ʥʘ ʪʦʤ ʤʝʩʪʫ ʚʦˀʦʤ ʧʦʪʧʠʩʘʥʦʛ ʣʠʮʘ.573 

ʋ ʥʝʤʘʯʢʦʿ ʪʝʦʨʠʿʠ ʫʟ ʦʚʦ ʧʠʪʘˁʝ ʠʩʧʠʪʫʿʝ ʩʝ ʠ ʫʪʠʮʘʿ ʠʟʤʝʥʝ ʪʝʢʩʪʘ ʠʟʿʘʚʝ ʥʘʢʦʥ 

ʦʚʝʨʝ ʧʦʪʧʠʩʘ ʢʘʢʦ ʥʘ ʤʦʛʫ˂ʥʦʩʪ ʠʩʧʫˁʝˁʘ ʫʩʣʦʚʘ ʬʦʨʤʝ ʠʟ Ä 129 ʥɻɿ, ʪʘʢʦ ʠ ʥʘ ʜʦʢʘʟʥʦ 

ʜʝʿʩʪʚʦ ʠʩʧʨʘʚʝ.574 ʇʨʝʤʘ ʚʣʘʜʘʿʫ˂ʝʤ ʩʭʚʘʪʘˁʫ, ʥʘʢʥʘʜʥʘ ʠʟʤʝʥʘ ʪʝʢʩʪʘ ʥʝ ʫʪʠʯʝ ʥʘ 

ʜʝʿʩʪʚʦ ʬʦʨʤʝ, ʧʦʩʝʙʥʦ ʠʤʘʿʫ˂ʠ ʫ ʚʠʜʫ ʜʘ ʿʝ ʜʦʧʫʰʪʝʥʘ ʠ ʦʚʝʨʘ ʙʣʘʥʢʦ ʧʦʪʧʠʩʘ.575 ʋ ʪʦʤ 

ʩʣʫʯʘʿʫ ʥʠʿʝ ʧʦʪʨʝʙʘʥ ʥʦʚʠ ʧʦʪʧʠʩ ʠ ˁʝʛʦʚʘ ʦʚʝʨʘ.576 

ʀʧʘʢ, ʜʨʫʛʘʯʠʿʝ ʿʝ ʢʦʜ ʜʦʢʘʟʥʦʛ ʜʝʿʩʪʚʘ ʠʩʧʨʘʚʝ. ʅʘʢʥʘʜʥʘ ʠʟʤʝʥʘ ʪʝʢʩʪʘ ʤʦʞʝ 

ʠʤʘʪʠ ʫʪʠʮʘʿʘ ʥʘ ʧʨʝʪʧʦʩʪʘʚʢʫ ʘʫʪʝʥʪʠʯʥʦʩʪʠ ʪʝʢʩʪʘ ʠʩʧʨʘʚʝ ʠʟ Ä440, ʩʪ. 2 ʥɿʇʇ. ʆʚʘ 

ʧʨʝʪʧʦʩʪʘʚʢʘ ʟʘʩʥʠʚʘ ʩʝ ʥʘ ʘʫʪʝʥʪʠʯʥʦʩʪʠ ʧʦʪʧʠʩʘ ʦʜʥʦʩʥʦ ʨʫʢʦʟʥʘʢʘ. ʋʢʦʣʠʢʦ ʿʝ 

ʥʘʢʥʘʜʥʘ ʠʟʤʝʥʘ ʫʪʚʨʹʝʥʘ, ʧʨʝʪʧʦʩʪʘʚʢʘ ʠʟ Ä440, ʩʪ. 2 ʥɿʇʇ ʥʝ ʚʘʞʠ.577 ɸʫʪʝʥʪʠʯʥʦʩʪ 

ʩʝ ʪʘʜʘ ʮʝʥʠ ʫ ʩʢʣʘʜʫ ʩʘ ʥʘʯʝʣʦʤ ʩʣʦʙʦʜʥʝ ʦʮʝʥʝ ʜʦʢʘʟʘ.578  

1.3.4. ʂʦʥʪʨʦʣʘ ʩʘʜʨʞʠʥʝ ʠʩʧʨʘʚʝ ʠ ʜʫʞʥʦʩʪ ʧʦʫʯʘʚʘˁʘ 

ʋ ʚʝʟʠ ʩʘ ʦʚʦʤ ʚʨʩʪʦʤ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʧʦʩʪʘʚˀʘ ʩʝ ʧʠʪʘˁʝ ʜʘ ʣʠ ʠ ʫ ʢʦʿʦʿ ʤʝʨʠ ʿʘʚʥʠ 

ʙʝʣʝʞʥʠʢ ʪʨʝʙʘ ʜʘ ʠʩʧʠʪʫʿʝ ʩʘʜʨʞʠʥʫ ʠʩʧʨʘʚʝ. ʋ ʦʩʥʦʚʠ, ʩ ʦʙʟʠʨʦʤ ʥʘ ʪʦ ʜʘ ʩʝ ʨʘʜʠ ʦ 

ʦʚʝʨʠ ʧʦʪʧʠʩʘ, ʘ ʥʝ ʪʝʢʩʪʘ ʠʩʧʨʘʚʝ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʥʝʤʘ ʦʙʘʚʝʟʫ ʜʘ ʠʩʧʠʪʫʿʝ ˁʝʛʦʚʫ 

ʩʘʜʨʞʠʥʫ, ʚʦˀʫ ʧʦʪʧʠʩʥʠʢʘ, ʥʠʪʠ ʜʘ ʛʘ ʧʦʫʯʘʚʘ ʦ ʧʦʩʣʝʜʠʮʘʤʘ ʜʘʚʘˁʘ ʧʦʪʧʠʩʘʥʝ ʠʟʿʘʚʝ. 

ʀʧʘʢ, ʫ ʥɿʇʦʪʀʩʧ ʠʟʨʠʯʠʪʦ ʿʝ ʧʨʝʜʚʠʹʝʥʦ ʜʘ ʿʝ ʢʦʜ ʦʚʝ ʚʨʩʪʝ ʬʦʨʤʝ ʧʦʪʨʝʙʥʦ ʜʘ ʥʦʪʘʨ 

ʠʩʧʠʪʘ ʠʩʧʨʘʚʫ ʩʘʤʦ ʨʘʜʠ ʫʪʚʨʹʠʚʘˁʘ ʜʘ ʣʠ ʧʦʩʪʦʿʠ ʥʝʢʠ ʦʜ ʨʘʟʣʦʛʘ ʟʘ ʦʜʙʠʿʘˁʝ 

ʩʣʫʞʙʝʥʝ ʨʘʜˁʝ.579 ʀʟ ʦʚʝ ʦʜʨʝʜʙʝ ʧʨʦʠʟʣʘʟʠ ʜʘ ʦʥ ʥʠʿʝ ʜʫʞʘʥ ʜʘ ʠʩʧʠʪʫʿʝ 

ʤʘʪʝʨʠʿʘʣʥʦʧʨʘʚʥʫ ʧʫʥʦʚʘʞʥʦʩʪ ʠʟʿʘʚʝ, ʘʣʠ ʫʢʦʣʠʢʦ ʿʝ ʦʥʘ ʦʯʠʛʣʝʜʥʦ ʥʝʧʫʥʦʚʘʞʥʘ 

ʤʦʞʝ ʦʜʙʠʪʠ ʦʚʝʨʫ.580 ʆʚʦ ʧʠʪʘˁʝ ʿʝ ʦʜ ʟʥʘʯʘʿʘ ʟʙʦʛ ʫʪʚʨʹʠʚʘˁʘ ʦʙʠʤʘ ʦʜʛʦʚʦʨʥʦʩʪʠ 

ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʟʘ ʩʘʜʨʞʠʥʫ ʠʩʧʨʘʚʝ.581 ʇʦʪʧʫʥʠ ʠʟʦʩʪʘʥʘʢ ʦʙʘʚʝʟʝ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ 

 
573 Klaus Schreiber ʫ Münch.Kommentar zum ZPO, 6. Auflage, München 2020., §440, Rn. 4-5. 
574 N. Preuß, § 40, Rn. 36-39. 
575 Ibid, Rn. 37; Jauernig Burgerlichesgesetzbuch Kommentar, 17. Auflage, München 2018, §129, Rn. 4. 
576 L. Plewe, 79. ʉʫʧʨ. ʫ ʩʪʘʨʠʿʦʿ ʥʝʤʘʯʢʦʿ ʣʠʪʝʨʘʪʫʨʠ ʚʠʜ. ʫ P. Jansen, § 40, Rn. 13. ʇʨʝʤʘ ɱʘʥʩʝʥʫ, ʩʭʚʘʪʘˁʝ 

ʜʘ ʧʦʥʦʚʥʦ ʧʦʪʧʠʩʠʚʘˁʝ ʠ ʦʚʝʨʘ ʧʦʪʧʠʩʘ ʥʠʩʫ ʧʦʪʨʝʙʥʠ ʥʝ ʤʦʞʝ ʩʝ ʦʧʨʘʚʜʘʪʠ ʜʦʧʫʰʪʝʥʦʰ˂ʫ ʦʚʝʨʝ 

ʙʣʘʥʢʦ ʧʦʪʧʠʩʘ ʿʝʨ ʢʦʜ ʥʘʢʥʘʜʥʝ ʠʟʤʝʥʝ ʪʝʢʩʪʘ ʥʠʩʫ ʠʩʧʫˁʝʥʠ ʧʦʩʝʙʥʠ ʫʩʣʦʚʠ ʟʘ ʦʚʝʨʫ ʙʣʘʥʢʦ ʧʦʪʧʠʩʘ 

ʠʟ § 40, ʩʪ. 5 ʥɿʇʦʪʀʩʧ. 
577 K. Schreiber ʫ Münch.Kommentar zum ZPO, §440, Rn. 6. 
578 Ibid. 
579 § 40, ʩʪ. 2 ʥɿʇʦʪʀʩʧ. ʊʫ ʩʧʘʜʘʿʫ ʩʣʫʯʘʿʝʚʠ ʧʨʝʜʚʠʹʝʥʠ ʫ § 3 ʥɿʇʦʪʀʩʧ (Mitwirkungsverbote), ʦʯʠʛʣʝʜʥʘ 

ʩʫʧʨʦʪʥʦʩʪ ʩʘʜʨʞʠʥʝ ʠʩʧʨʘʚʝ ʜʦʙʨʠʤ ʦʙʠʯʘʿʠʤʘ ʠʣʠ ʟʘʢʦʥʩʢʦʿ ʟʘʙʨʘʥʠ, ʢʘʦ ʠ ʩʣʫʯʘʿ ʢʘʜʘ ʥʦʪʘʨ ʥʠʿʝ ʤʦʛʘʦ 

ʩʘ ʩʠʛʫʨʥʦʰ˂ʫ ʜʘ ʩʝ ʫʚʝʨʠ ʫ ʠʜʝʥʪʠʪʝʪ ʧʦʪʧʠʩʥʠʢʘ. ɺʠʜ. L. Plewe, 72-73. 
580 H. M. Malzer, 174-175. 
581 ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 183. 
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ʜʘ ʠʩʧʠʪʫʿʝ ʪʝʢʩʪ ʧʦʪʧʠʩʘʥʝ ʠʟʿʘʚʝ ʟʥʘʯʠ ʠ ˁʝʛʦʚʦ ʦʩʣʦʙʦʹʝˁʝ ʦʜ ʦʜʛʦʚʦʨʥʦʩʪʠ ʟʘ 

ʩʘʜʨʞʠʥʫ ʠʩʧʨʘʚʝ. ʋ ʥʝʤʘʯʢʦʿ ʪʝʦʨʠʿʠ ʩʝ ʥʘ ʦʚʘ ʧʠʪʘˁʘ ʥʘʜʦʚʝʟʫʿʝ ʠ ʧʠʪʘˁʝ ʜʘ ʣʠ ʿʝ 

ʦʙʠʤ ʦʜʛʦʚʦʨʥʦʩʪʠ ʥʦʪʘʨʘ ʰʠʨʠ ʫ ʩʣʫʯʘʿʝʚʠʤʘ ʢʘʜʘ ʿʝ ʥʘʮʨʪ ʧʦʪʧʠʩʘʥʝ ʠʟʿʘʚʝ ʩʘʯʠʥʠʦ 

ʥʦʪʘʨ. ʅʝʢʠ ʘʫʪʦʨʠ ʦʚʝʨʫ ʧʦʪʧʠʩʘ ʥʘ ʠʩʧʨʘʚʠ ʢʦʿʘ ʿʝ ʩʘʩʪʘʚˀʝʥʘ ʥʘ ʦʩʥʦʚʫ ʥʘʮʨʪʘ ʿʘʚʥʦʛ 

ʙʝʣʝʞʥʠʢʘ ʥʘʟʠʚʘʿʫ ʢʚʘʣʠʬʠʢʦʚʘʥʦʤ ʿʘʚʥʦʤ ʦʚʝʨʦʤ (qualifizierte öffentliche 

Beglaubigung).582 ʇʨʝʤʘ ʩʭʚʘʪʘˁʫ ʦʚʠʭ ʘʫʪʦʨʘ, ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʧʦʩʪʦʿʠ ʤʦʛʫ˂ʥʦʩʪ ʣʠʯʥʦʛ 

ʢʦʥʪʘʢʪʘ ʠʟʤʝʹʫ ʥʦʪʘʨʘ ʠ ʣʠʮʘ ʢʦʿʝ ʧʦʪʧʠʩʫʿʝ ʠʟʿʘʚʫ, ʪʝ ʩʝ ʩʪʚʘʨʘ ʧʨʠʣʠʢʘ ʟʘ ʪʦ ʜʘ ʿʘʚʥʠ 

ʙʝʣʝʞʥʠʢ ʦʜʛʦʚʦʨʠ ʥʘ ʝʚʝʥʪʫʘʣʥʘ ʧʠʪʘˁʘ ʠ ʧʦʩʘʚʝʪʫʿʝ ʩʪʨʘʥʢʝ ʫ ʩʚʦʿʩʪʚʫ ʥʝʧʨʠʩʪʨʘʩʥʦʛ 

ʩʪʨʫʯˁʘʢʘ.583 ʊʘʜʘ ʥʦʪʘʨ ʠʤʘ ʦʙʘʚʝʟʫ ʠʩʧʠʪʠʚʘˁʘ ʠ ʧʦʫʯʘʚʘˁʘ ʢʘʦ ʠ ʢʦʜ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʿʝʨ ʩʪʨʘʥʢʘʤʘ ʪʨʝʙʘ ʦʤʦʛʫ˂ʠʪʠ ʜʘ ʠʤʘʿʫ ʧʦʚʝʨʝˁʘ ʫ 

ʧʫʥʦʚʘʞʥʦʩʪ ʠ ʠʩʧʨʘʚʥʦʩʪ ʥʘʮʨʪʘ ʠʟʿʘʚʝ ʢʦʿʠ ʩʘʯʠʥʠ ʥʦʪʘʨ.584 ʉʫʜʩʢʘ ʧʨʘʢʩʘ, ʤʝʹʫʪʠʤ, 

ʟʘʫʟʝʣʘ ʿʝ ʜʨʫʛʘʯʠʿʝ ʩʪʘʥʦʚʠʰʪʝ. ʇʨʝʤʘ ʩʭʚʘʪʘˁʫ ʥʝʤʘʯʢʦʛ ʉʘʚʝʟʥʦʛ ʩʫʜʘ, ʦʛʨʘʥʠʯʝʥʘ 

ʜʫʞʥʦʩʪ ʠʩʧʠʪʠʚʘˁʘ ʠ ʧʦʫʯʘʚʘˁʘ ʢʦʜ ʦʚʝʨʝ ʧʦʪʧʠʩʘ ʚʘʞʠ ʠ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʿʝ ʠʩʧʨʘʚʫ 

ʩʘʩʪʘʚʠʦ ʥʦʪʘʨ ʢʦʿʠ ʦʚʝʨʘʚʘ ʧʦʪʧʠʩ. ʋ ʩʫʧʨʦʪʥʦʤ ʙʠ ʧʨʠʣʠʢʦʤ ʩʚʘʢʝ ʦʚʝʨʝ ʧʦʪʧʠʩʘ 

ʤʦʨʘʦ ʜʘ ʠʩʧʠʪʘ ʜʘ ʣʠ ʜʘʪʘ ʠʩʧʨʘʚʘ ʧʦʪʠʯʝ ʦʜ ˁʝʛʘ, ʘ ʪʦ ʧʨʘʢʪʠʯʥʦ ʟʥʘʯʠ ʜʘ ʩʝ ʠʩʧʦʯʝʪʢʘ 

ʫʧʦʟʥʘʿʝ ʩʘ ˁʝʥʦʤ ʩʘʜʨʞʠʥʦʤ ʠ ʧʨʘʚʥʠʤ ʧʦʩʣʝʜʠʮʘʤʘ. ʆʩʠʤ ʪʦʛʘ, ʩʫʜ ʠʩʪʠʯʝ ʠ ʜʘ 

ʥʘʢʥʘʜʘ ʟʘ ʦʚʝʨʫ ʧʦʪʧʠʩʘ ʥʝ ʙʠ ʙʠʣʘ ʘʜʝʢʚʘʪʥʘ ʨʠʟʠʢʫ ʦʜ ʦʜʛʦʚʦʨʥʦʩʪʠ ʢʦʿʫ ʙʠ ʫ ʪʦʤ 

ʩʣʫʯʘʿʫ ʠʤʘʦ ʥʦʪʘʨ.585 ʆʚʦ ʩʭʚʘʪʘˁʝ ʧʨʠʭʚʘ˂ʝʥʦ ʿʝ ʠ ʫ ʢʘʩʥʠʿʦʿ ʥʝʤʘʯʢʦʿ ʣʠʪʝʨʘʪʫʨʠ.586 

 

2. ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʬʦʨʤʘ ʦʙʣʠʛʘʮʠʦʥʠʭ ʫʛʦʚʦʨʘ ʫ ʘʫʩʪʨʠʿʩʢʦʤ ʧʨʘʚʫ 

2.1. ʆ ʚʨʩʪʘʤʘ ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʫ ʘʫʩʪʨʠʿʩʢʦʤ ʧʨʘʚʫ ʫʦʧʰʪʝ 

ʌʦʨʤʘ ʫʛʦʚʦʨʘ ʨʝʛʫʣʠʩʘʥʘ ʿʝ ÄÄ 883-886 ʘɻɿ. ʅʘʯʝʣʦ ʥʝʬʦʨʤʘʣʥʦʩʪʠ ʫʛʦʚʦʨʘ ʚʘʞʠ 

ʠ ʫ ʘʫʩʪʨʠʿʩʢʦʤ ʧʨʘʚʫ, ʘ ʠʟʚʦʜʠ ʩʝ ʠʟ Ä883 ʘɻɿ ʢʦʿʠ ʛʣʘʩʠ: Ăʋʛʦʚʦʨ ʤʦʞʝ ʙʠʪʠ ʟʘʢˀʫʯʝʥ 

ʫʩʤʝʥʦ ʠʣʠ ʧʠʩʤʝʥʦ; ʧʨʝʜ ʩʫʜʦʤ ʠʣʠ ʚʘʥ ˁʝʛʘ, ʩʘ ʠʣʠ ʙʝʟ ʩʚʝʜʦʢʘ. ʆʚʘ ʨʘʟʣʠʯʠʪʦʩʪ 

ʬʦʨʤʝ ʥʝ ʧʨʘʚʠ ʨʘʟʣʠʢʫ ʫ ʧʦʛʣʝʜʫ ʦʙʘʚʝʟʥʦʩʪʠ ʫʛʦʚʦʨʘ, ʦʩʠʤ ʫ ʟʘʢʦʥʦʤ ʦʜʨʝʹʝʥʠʤ 

ʩʣʫʯʘʿʝʚʠʤʘñ. ʀʘʢʦ ʦʚʦ ʥʘʯʝʣʦ ʪʨʧʠ ʦʛʨʘʥʠʯʝˁʘ ʫ ʚʠʜʫ ʟʘʢʦʥʩʢʝ ʦʙʘʚʝʟʥʝ ʬʦʨʤʝ ʧʦʩʪʦʿʝ 

ʫʛʦʚʦʨʠ ʢʦʿʠ ʠʤʘʿʫ ʟʥʘʯʘʿʥʝ ʧʨʘʚʥʝ ʧʦʩʣʝʜʠʮʝ, ʘʣʠ ʩʫ ʫ ʘʫʩʪʨʠʿʩʢʦʤ ʧʨʘʚʫ ʥʝʬʦʨʤʘʣʥʠ. 

ʊʘʢʦ ʟʘ ʧʫʥʦʚʘʞʘʥ ʥʘʩʪʘʥʘʢ ʫʛʦʚʦʨʘ ʦ ʢʫʧʦʨʦʜʘʿʠ ʥʝʧʦʢʨʝʪʥʦʩʪʠ ʥʠʿʝ ʧʦʪʨʝʙʥʘ 

 
582 H. M. Malzer, 176; L. Plewe, 73. 
583 Ibid, 180; L. Plewe, 73. 
584 P. Jansen, § 40, Rn. 30; L. Plewe, Ibid.  
585 ʇʨʝʩʫʜʘ ʥʝʤʘʯʢʦʛ ʉʘʚʝʟʥʦʛ ʩʫʜʘ (Bundesgerichtshof ï BGH) III ZR 63/04 ʦʜ 11.11.2004. ʛʦʜʠʥʝ.  
586 N. Preuß, § 40, Rn. 27. 
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ʦʜʨʝʹʝʥʘ ʬʦʨʤʘ, ʚʝ˂ ʿʝ ʜʦʚʦˀʥʘ ʠ ʫʩʤʝʥʘ ʩʘʛʣʘʩʥʦʩʪ ʠʘʢʦ ʿʝ ʫ ʚʝ˂ʠʥʠ ʜʨʫʛʠʭ ʧʨʘʚʥʠʭ 

ʩʠʩʪʝʤʘ ʦʚʘʿ ʫʛʦʚʦʨ ʪʠʧʠʯʥʦ ʬʦʨʤʘʣʘʥ ʫʛʦʚʦʨ ʟʘ ʢʦʿʠ ʩʝ ʧʦ ʧʨʘʚʠʣʫ ʟʘʭʪʝʚʘ ʠ ʥʝʢʘ ʦʜ 

ʩʪʨʦʞʠʭ ʚʨʩʪʘ ʬʦʨʤʝ. ʌʘʢʪʠʯʢʠ, ʠʧʘʢ, ʦʚʘʿ ʫʛʦʚʦʨ ʙʠʚʘ ʩʘʯʠˁʝʥ ʫ ʦʙʣʠʢʫ ʿʘʚʥʝ ʠʩʧʨʘʚʝ 

ʠʣʠ ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ ʥʘ ʢʦʿʦʿ ʩʫ ʦʚʝʨʝʥʠ ʧʦʪʧʠʩʠ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ, ʘʣʠ ʟʘ ʧʦʪʨʝʙʝ 

ʫʧʠʩʘ ʫ ʟʝʤˀʠʰʥʫ ʢˁʠʛʫ, ʫ ʩʢʣʘʜʫ ʩʘ ʧʨʘʚʠʣʠʤʘ ʢʦʿʠʤʘ ʩʝ ʨʝʛʫʣʠʰʫ ʫʩʣʦʚʠ ʟʘ ʫʧʠʩ ʫ 

ʦʚʘʿ ʿʘʚʥʠ ʨʝʛʠʩʪʘʨ ʥʝʧʦʢʨʝʪʥʦʩʪʠ.587 ʄʝʹʫʪʠʤ, ʪʠʤʝ ʦʚʘʿ ʫʛʦʚʦʨ ʥʝ ʧʦʩʪʘʿʝ ʬʦʨʤʘʣʘʥ 

ʿʝʨ ʥʘʚʝʜʝʥʘ ʬʦʨʤʘ ʥʝ ʧʨʝʜʩʪʚˀʘ ʫʩʣʦʚ ʟʘ ʧʫʥʦʚʘʞʘʥ ʥʘʩʪʘʥʘʢ ʫʛʦʚʦʨʘ.588 ʆʙʘʚʝʟʥʘ 

ʬʦʨʤʘ ʥʝ ʟʘʭʪʝʚʘ ʩʝ ʥʠ ʟʘ ʥʧʨ. ʫʛʦʚʦʨ ʦ ʢʨʝʜʠʪʫ ʠ ʫʛʦʚʦʨ ʦ ʦʩʠʛʫʨʘˁʫ.589 

 ʉʣʝʜʝ˂ʠ ʧʘʨʘʛʨʘʬ ʦʜʥʦʩʠ ʩʝ ʥʘ ʫʛʦʚʦʨʥʫ ʬʦʨʤʫ. ʋ ˁʝʤʫ ʿʝ ʩʘʜʨʞʘʥʘ ʧʨʝʪʧʦʩʪʘʚʢʘ 

ʦʙʘʚʝʟʥʦʩʪʠ ʬʦʨʤʝ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʩʝ ʩʪʨʘʥʝ ʩʘʛʣʘʩʝ ʦ ʫʧʦʪʨʝʙʠ ʦʜʨʝʹʝʥʝ ʚʨʩʪʝ ʬʦʨʤʝ 

ʧʨʠʣʠʢʦʤ ʟʘʢˀʫʯʝˁʘ ʫʛʦʚʦʨʘ. ʊʦ ʿʝʩʪ, ʫ ʪʘʢʚʦʿ ʩʠʪʫʘʮʠʿʠ Ăʧʨʝʪʧʦʩʪʘʚˀʘ ʩʝ ʜʘ ʥʝ ʞʝʣʝ 

ʜʘ ʙʫʜʫ ʚʝʟʘʥʝ ʧʨʝ ʠʩʧʫˁʝˁʘ ʦʚʝ ʬʦʨʤʝñ.590 ʋ Ä885 ʨʝʛʫʣʠʩʘʥʘ ʿʝ ʧʫʥʢʪʘʮʠʿʘ, ʘ ʫ Ä886 

ʧʠʩʘʥʘ ʬʦʨʤʘ.  

ʇʨʝʤʘ ʦʚʦʿ ʦʜʨʝʜʙʠ, ʫʛʦʚʦʨ ʟʘ ʢʦʿʠ ʿʝ ʟʘʢʦʥʦʤ ʠʣʠ ʚʦˀʦʤ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ 

ʧʨʝʜʚʠʹʝʥʘ ʧʠʩʘʥʘ ʬʦʨʤʘ ʥʘʩʪʘʿʝ ʧʦʪʧʠʩʦʤ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ. ʇʦʜ ʪʠʤʝ ʩʝ ʧʦʜʨʘʟʫʤʝʚʘ 

ʜʘ ʩʝ ʧʠʩʘʥʘ ʬʦʨʤʘ, ʢʘʦ ʠ ʫ ʥʘʰʝʤ ʠ ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ, ʩʘʩʪʦʿʠ ʠʟ ʜʚʘ ʝʣʝʤʝʥʪʘ ï ʪʝʢʩʪʘ ʠ 

ʩʚʦʿʝʨʫʯʥʦʛ ʧʦʪʧʠʩʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ. ʋ Ä886 ʘɻɿ ʧʨʝʜʚʠʹʝʥʦ ʿʝ ʠ ʜʘ ʩʝ ʩʚʦʿʝʨʫʯʥʠ 

ʧʦʪʧʠʩ ʤʦʞʝ ʟʘʤʝʥʠʪʠ ʩʫʜʩʢʠ ʠʣʠ ʥʦʪʘʨʩʢʠ ʦʚʝʨʝʥʠʤ ʨʫʢʦʟʥʘʢʦʤ ʠʣʠ ʨʫʢʦʟʥʘʢʦʤ 

ʧʦʪʚʨʹʝʥʠʤ ʦʜ ʩʪʨʘʥʝ ʜʚʘ ʩʚʝʜʦʢʘ ʦʜ ʢʦʿʠʭ ʿʝ ʿʝʜʘʥ ʧʦʪʧʠʩʘʦ ʩʪʨʘʥʢʫ ʫ ʩʣʫʯʘʿʫ ʜʘ ʩʫ 

ʩʪʨʘʥʝ ʥʝʧʠʩʤʝʥʝ, ʠʣʠ ʥʝʩʧʦʩʦʙʥʝ ʜʘ ʧʦʪʧʠʰʫ. ʆʚʦʤ ʦʜʨʝʜʙʦʤ ʧʨʝʜʚʠʹʝʥʘ ʿʝ ʠ 

ʤʦʛʫ˂ʥʦʩʪ ʟʘʤʝʥʝ ʧʠʩʘʥʝ ʬʦʨʤʝ ʩʫʜʩʢʦʤ ʠʣʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʤ ʧʦʪʚʨʜʦʤ 

(Beurkundung). ʂʦʧʠʿʘ ʩʚʦʿʝʨʫʯʥʦʛ ʧʦʪʧʠʩʘ ʩʘʯʠˁʝʥʘ ʤʝʭʘʥʠʯʢʠʤ ʧʫʪʝʤ (ʫʧʦʪʨʝʙʦʤ 

ʬʘʢʩʠʤʠʣʘ) ʜʦʚʦˀʥʘ ʿʝ ʩʘʤʦ ʫʢʦʣʠʢʦ ʿʝ ʪʦ ʫʦʙʠʯʘʿʝʥʦ ʫ ʧʨʘʚʥʦʤ ʧʨʦʤʝʪʫ.591  

ɿʘ ʨʘʟʣʠʢʫ ʦʜ ʥɻɿ, ʫ ʘɻɿ ʩʝ ʥʝ ʧʦʤʠˁʝ ʝʣʝʢʪʨʦʥʩʢʘ ʬʦʨʤʘ ʢʘʦ ʧʦʩʝʙʥʘ ʚʨʩʪʘ ʬʦʨʤʝ, ʚʝ˂ 

ʩʝ ʫ ɿʘʢʦʥʫ ʦ ʝʣʝʢʪʨʦʥʩʢʠʤ ʧʦʪʧʠʩʠʤʘ ʠ ʩʣʫʞʙʘʤʘ ʦʜ ʧʦʚʝʨʝˁʘ ʟʘ ʝʣʝʢʪʨʦʥʩʢʝ 

ʪʨʘʥʩʘʢʮʠʿʝ ʢʦʿʠʤ ʩʝ ʨʝʛʫʣʠʰʫ ʝʣʝʢʪʨʦʥʩʢʠ ʧʦʪʧʠʩʠ ʢʚʘʣʠʬʠʢʦʚʘʥʠ ʝʣʝʢʪʨʦʥʩʢʠ 

 
587 § 26 ʠ 31 ɿʘʢʦʥʘ ʦ ʟʝʤˀʠʰʥʦʿ ʢˁʠʟʠ (Allgemines Grundbuchsgesetz) ʦʜ 2. ʬʝʙʨʫʘʨʘ 1955. ʛʦʜʠʥʝ (BGBl. 

Nr. 39/1955) ʧʦʩʣʝʜˁʠ ʧʫʪ ʤʝˁʘʥ ʟʘʢʦʥʦʤ ʦʜ 24. ʿʫʣʘ 2020. ʛʦʜʠʥʝ (BGBl. I Nr. 81/2020). 
588 Susanne Kalss ʫ Andreas Kleteļka, Martin Schauer (Hrsg.), ABGB-ON Kommentar zum Allgemeinen 

bürgerlichen Gesetzbuch, §883, Rz. 12. 
589 Peter Bydlinski ʫ Helmut Koziol, Peter Bydlinski , Raimund Bollenberg, (Hrsg.), Kurzkommentar zum ABGB, 

§883, Rz 1.  
590 Ä884 ʘɻɿ. 
591 Ä886 ʘɻɿ. 

https://www.ris.bka.gv.at/Dokumente/BgblPdf/1955_39_0/1955_39_0.pdf
https://www.ris.bka.gv.at/Dokumente/BgblPdf/1955_39_0/1955_39_0.pdf
https://www.ris.bka.gv.at/eli/bgbl/I/2020/81
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ʧʦʪʧʠʩ ʠʟʿʝʜʥʘʯʘʚʘ ʩʘ ʩʚʦʿʝʨʫʯʥʠʤ ʧʦʪʧʠʩʦʤ ʫ ʩʤʠʩʣʫ Ä886 ʘɻɿ.592 ʀʧʘʢ, ʦʜ ʦʚʦʛ 

ʧʨʘʚʠʣʘ ʧʦʩʪʦʿʝ ʦʜʩʪʫʧʘˁʘ, ʪʝ ʫ ʝʣʝʢʪʨʦʥʩʢʦʿ ʬʦʨʤʠ ʥʝ ʤʦʛʫ ʧʫʥʦʚʘʞʥʦ ʥʘʩʪʘʪʠ ʧʨʘʚʥʠ 

ʧʦʩʣʦʚʠ ʨʘʩʧʦʣʘʛʘˁʘ ʟʘ ʩʣʫʯʘʿ ʩʤʨʪʠ. ʆʩʠʤ ʦʚʠʭ, ʫ ʠʩʪʦʿ ʦʜʨʝʜʙʠ ʥʘʚʝʜʝʥʝ ʩʫ ʠ ʠʟʿʘʚʝ 

ʚʦˀʝ ʢʦʿʝ ʤʦʛʫ ʙʠʪʠ ʧʫʥʦʚʘʞʥʦ ʜʘʪʝ ʫ ʝʣʝʢʪʨʦʥʩʢʦʿ ʬʦʨʤʠ ʧʦʜ ʫʩʣʦʚʦʤ ʜʘ ʿʝ ʫ 

ʝʣʝʢʪʨʦʥʩʢʦʿ ʠʩʧʨʘʚʠ ʩʘʜʨʞʘʥʘ ʠ ʧʦʪʚʨʜʘ ʥʦʪʘʨʘ ʠʣʠ ʘʜʚʦʢʘʪʘ ʜʘ ʿʝ ʧʦʪʧʠʩʥʠʢʘ ʫʧʦʟʥʘʦ 

ʩʘ ʧʨʘʚʥʠʤ ʧʦʩʣʝʜʠʮʘʤʘ ʩʪʘʚˀʘˁʘ ʝʣʝʢʪʨʦʥʩʢʦʛ ʧʦʪʧʠʩʘ. ʊʫ ʩʧʘʜʘʿʫ ʠʟʿʘʚʝ ʚʦˀʝ 

ʧʦʨʦʜʠʯʥʦʛ ʠʣʠ ʥʘʩʣʝʜʥʦʛ ʧʨʘʚʘ ʟʘ ʢʦʿʝ ʩʝ ʟʘʭʪʝʚʘ ʧʠʩʘʥʘ ʠʣʠ ʩʪʨʦʞʘ ʬʦʨʤʘ, ʢʘʦ ʠ ʠʟʿʘʚʘ 

ʦ ʿʝʤʩʪʚʫ ʢʦʿʦʤ ʩʝ ʣʠʮʝ ʦʙʘʚʝʟʫʿʝ ʚʘʥ ʩʚʦʿʝ ʢʦʤʝʨʮʠʿʘʣʥʝ, ʧʦʩʣʦʚʥʝ ʠʣʠ ʧʨʦʬʝʩʠʦʥʘʣʥʝ 

ʜʝʣʘʪʥʦʩʪʠ.593  

ʊʘʢʦʹʝ, ʫ ʘɻɿ ʥʝʤʘ ʧʦʩʝʙʥʦ ʨʝʯʠ ʥʠ ʦ ʪʝʢʩʪʫʘʣʥʦʿ ʬʦʨʤʠ ʢʦʿʘ ʿʝ ʧʨʝʜʚʠʹʝʥʘ ʫ ʥɻɿ 

ʧʦʜ ʢʦʿʦʤ ʩʝ ʧʦʜʨʘʟʫʤʝʚʘ ʠʟʨʘʞʘʚʘˁʝ ʩʘʜʨʞʠʥʝ ʫʛʦʚʦʨʘ ʫ ʪʝʢʩʪʫʘʣʥʦʤ ʦʙʣʠʢʫ ʙʝʟ 

ʩʚʦʿʝʨʫʯʥʦʛ ʧʦʪʧʠʩʘ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ. ʀʧʘʢ, ʫ ʘʫʩʪʨʠʿʩʢʦʿ ʣʠʪʝʨʘʪʫʨʠ ʥʘʚʦʜʠ ʩʝ ʜʘ ʦʥʘ 

ʧʨʦʠʟʣʘʟʠ ʠʟ ʮʠˀʘ ʧʦʿʝʜʠʥʠʭ ʟʘʢʦʥʩʢʠʭ ʦʜʨʝʜʘʙʘ ʢʦʿʠʤʘ ʩʝ ʟʘʭʪʝʚʘ ʧʠʩʘʥʘ ʬʦʨʤʘ, ʘ ʢʦʿʠ 

ʩʝ ʩʘʩʪʦʿʠ ʫ ʧʨʫʞʘˁʫ ʠʥʬʦʨʤʘʮʠʿʘ.594 ʋ ʟʘʢʦʥʦʜʘʚʩʪʚʦ ɸʫʩʪʨʠʿʝ ʦʚʘ ʬʦʨʤʘ ʫʚʝʜʝʥʘ ʿʝ 

ʠʟʤʝʥʦʤ ɿʘʢʦʥʘ ʦ ʘʢʮʠʦʥʘʨʩʢʠʤ ʜʨʫʰʪʚʠʤʘ595 ʠʟ 2009. ʛʦʜʠʥʝ. ʇʨʝʤʘ Ä 13, ʩʪ. 2, 

ʫʢʦʣʠʢʦ ʿʝ ʦʚʠʤ ʩʘʚʝʟʥʠʤ ʟʘʢʦʥʦʤ ʟʘ ʠʟʿʘʚʝ ʧʨʦʧʠʩʘʥʘ ʪʝʢʩʪʫʘʣʥʘ ʬʦʨʤʘ, ʠʟʿʘʚʘ ʤʦʨʘ 

ʙʠʪʠ ʜʘʪʘ ʥʘ ʠʩʧʨʘʚʠ ʠʣʠ ʥʘ ʜʨʫʛʠ ʥʘʯʠʥ ʢʦʿʠ ʿʝ ʧʦʛʦʜʘʥ ʟʘ ʪʨʘʿʥʫ ʨʝʧʨʦʜʫʢʮʠʿʫ ʧʠʩʘʥʠʤ 

ʢʘʨʘʢʪʝʨʠʤʘ (ʩʣʦʚʠʤʘ, Schriftzeichen), ʤʦʨʘ ʙʠʪʠ ʥʘʚʝʜʝʥʦ ʣʠʮʝ ʢʦʿʝ ʜʘʿʝ ʠʟʿʘʚʫ, ʠ ʢʨʘʿ 

ʠʟʿʘʚʝ ʦʟʥʘʯʝʥ ʩʪʘʚˀʘˁʝʤ ʢʦʧʠʿʝ ʧʦʪʧʠʩʘ (Nachbildung der Namensunterschrift) ʠʟʿʘʚʠʦʮʘ 

ʠʣʠ ʥʘ ʥʝʢʠ ʜʨʫʛʠ ʥʘʯʠʥ. ʋʩʣʦʚ ʪʝʢʩʪʫʘʣʥʝ ʬʦʨʤʝ ʠʩʧʫˁʘʚʘʿʫ ʥʧʨ. ʉʄʉ ʧʦʨʫʢʘ, ʠʤʝʿʣ 

ʠʣʠ ʪʝʣʝʬʘʢʩ. ɸʫʩʪʨʠʿʩʢʠ ʟʘʢʦʥʦʜʘʚʘʮ, ʤʝʹʫʪʠʤ, ʿʦʰ ʫʚʝʢ ʩʝ ʥʝ ʦʜʣʫʯʫʿʝ ʜʘ ʥʘ ʦʧʰʪʠ 

ʥʘʯʠʥ ʨʝʛʫʣʠʰʝ ʪʝʢʩʪʫʘʣʥʫ ʬʦʨʤʫ ʢʘʦ ʰʪʦ ʿʝ ʪʦ ʫʯʠˁʝʥʦ ʫ ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ ʧʫʪʝʤ Ä126b 

ʥɻɿ.596 

ɸʫʩʪʨʠʿʩʢʠ ʧʨʘʚʥʠ ʩʠʩʪʝʤ ʧʦʟʥʘʿʝ ʚʠʰʝ ʚʨʩʪʘ ʪʟʚ. ʢʚʘʣʠʬʠʢʦʚʘʥʝ ʧʠʩʘʥʝ ʬʦʨʤʝ. 

ʅʝʢʝ ʦʜ ˁʠʭ ʧʦʜʨʘʟʫʤʝʚʘʿʫ ʫʯʝʰ˂ʝ ʩʫʜʘ, ʘʣʠ ʫ ʚʝ˂ʠʥʠ ʩʣʫʯʘʿʝʚʘ ʨʘʜʠ ʩʝ ʦ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʤ ʠʩʧʨʘʚʘʤʘ. ʊʫ ʩʧʘʜʘʿʫ ʩʫʜʩʢʘ ʠʣʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʦʚʝʨʘ 

(gerichtliche oder notarielle Beglaubigung), ʩʫʜʩʢʘ ʠʣʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʧʦʪʚʨʜʘ 

 
592 § 4 ɿʘʢʦʥʘ ʦ ʝʣʝʢʪʨʦʥʩʢʠʤ ʧʦʪʧʠʩʠʤʘ ʠ ʩʣʫʞʙʘʤʘ ʦʜ ʧʦʚʝʨʝˁʘ ʟʘ ʝʣʝʢʪʨʦʥʩʢʝ ʪʨʘʥʩʘʢʮʠʿʝ ï 

ʘɿɽʣʇʦʪʉʇ (Bundesgesetz über elektronische Signaturen und Vertrauensdienste für elektronische 

Transaktionen (Signatur ï und Vertrauensdienstegesetz)) ʦʜ 8. ʿʫʣʘ 2016. ʛʦʜʠʥʝ (BGBl. I Nr. 50/2016). 
593 § 4 (2) ʘɿɽʣʇʦʪʉʇ. 
594 Silvia Dullinger ʫ Peter Rummel, Meinhard Lukas (Hrsg.), Kommentar zum Allgemeinen Bürgerlichen 

Gesetzbuch, Wien 2014, §886, Rz 5. 
595 ʉʘʚʝʟʥʠ ʟʘʢʦʥ ʦ ʘʢʮʠʦʥʘʨʩʢʠʤ ʜʨʫʰʪʚʠʤʘ - Bundesgesetz über Aktiengesellschaften (Aktiengesetz ï AktG) 

(BGBl. I Nr. 98/1965) ʧʦʩʣʝʜˁʠ ʧʫʪ ʤʝˁʘʥ ʯʣ. 11 ʟʘʢʦʥʘ ʦʜ 14. ʤʘʿʘ 2021. ʛʦʜʠʥʝ (BGBl. I Nr. 86/2021). 
596 S. Kalss, §886, Rz. 12. 
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(gerichtliche oder notarielle Beurkundung), ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʘʢʪ (Notariatsakt) ʠʣʠ ʩʫʜʩʢʠ 

ʟʘʧʠʩʥʠʢ (gerichtliche Protokoll). 

 

2.2. ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ (Notariatsakt, ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʘʢʪ) 

ʅʘʿʩʪʨʦʞʘ ʚʨʩʪʘ ʬʦʨʤʝ ʫ ʢʦʿʦʿ ʤʦʞʝ ʙʠʪʠ ʟʘʢˀʫʯʝʥ ʫʛʦʚʦʨ ʫ ʘʫʩʪʨʠʿʩʢʦʤ ʧʨʘʚʫ ʿʝ 

Notariatsakt. ʊʦ ʿʝ Ăʧʠʩʘʥʘ ʠʩʧʨʘʚʘ ʩʘʯʠˁʝʥʘ ʦʜ ʩʪʨʘʥʝ ʥʦʪʘʨʘ ʟʘ ʩʪʨʘʥʢʝ, ʢʦʿʘ ʩʝ 

ʫʯʝʰ˂ʝʤ ʥʦʪʘʨʘ ʩʥʘʙʜʝʚʘ ʩʥʘʛʦʤ ʿʘʚʥʝ ʠʩʧʨʘʚʝñ.597 ʈʘʜʠ ʩʝ, ʜʘʢʣʝ, ʦ ʬʦʨʤʠ ʢʦʿʘ ʦʜʛʦʚʘʨʘ 

ʥʘʰʝʤ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʤ ʟʘʧʠʩʫ, ʪʝ ˂ʝ ʩʝ ʠ ʥʘ ʦʚʦʤ ʤʝʩʪʫ ʫ ʨʘʜʫ ʟʘ ʦʟʥʘʯʘʚʘˁʝ ʦʚʝ ʚʨʩʪʝ 

ʬʦʨʤʝ, ʫʤʝʩʪʦ Ăʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʘʢʪñ, ʢʦʨʠʩʪʠʪʠ ʥʘʟʠʚ Ăʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩñ ʫ 

ʮʠˀʫ ʧʦʩʪʠʟʘˁʘ ʪʝʨʤʠʥʦʣʦʰʢʝ ʫʿʝʜʥʘʯʝʥʦʩʪʠ ʠ ʦʪʢʣʘˁʘˁʘ ʝʚʝʥʪʫʘʣʥʠʭ ʥʝʿʘʩʥʦ˂ʘ. 

ʆʚʘ ʚʨʩʪʘ ʬʦʨʤʝ ʨʝʛʫʣʠʩʘʥʘ ʿʝ ÄÄ52-69 ɿʘʢʦʥʘ ʦ ʥʦʪʘʨʠʿʘʪʫ (Notariatsordnung)598, ʜʦʢ ʿʝ 

ʣʠʩʪʘ ʫʛʦʚʦʨʘ ʢʦʿʠ ʤʦʨʘʿʫ ʙʠʪʠ ʩʘʯʠˁʝʥʠ ʫ ʦʚʦʿ ʬʦʨʤʠ ʥʘʚʝʜʝʥʘ ʫ § 1 ʘɿɱɸ. ʇʨʝʤʘ ʦʚʦʤ 

ʧʘʨʘʛʨʘʬʫ, ʩʘʩʪʘʚˀʘˁʝʤ ʫ ʬʦʨʤʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʫʩʣʦʚˀʝʥʘ ʿʝ ʧʫʥʦʚʘʞʥʦʩʪ: 

ʘ) ʙʨʘʯʥʠʭ ʫʛʦʚʦʨʘ; ʙ) ʫʛʦʚʦʨʘ ʦ ʢʫʧʦʧʨʦʜʘʿʠ, ʨʘʟʤʝʥʠ, ʨʝʥʪʠ, ʟʘʿʤʫ ʠʟʤʝʹʫ ʩʫʧʨʫʞʥʠʢʘ, 

ʢʘʦ ʠ ʟʘ ʧʨʠʟʥʘˁʝ ʜʫʛʘ ʢʦʿʝ ʿʝʜʘʥ ʩʫʧʨʫʞʥʠʢ ʫʯʠʥʠ ʜʨʫʛʦʤ; ʜ) ʫʛʦʚʦʨʝ ʦ ʧʦʢʣʦʥʫ ʙʝʟ 

ʧʨʘʚʝ ʧʨʝʜʘʿʝ ʩʪʚʘʨʠ;599 ʝ) ʩʚʠʭ ʠʩʧʨʘʚʘ ʦ ʧʨʘʚʥʠʤ ʧʦʩʣʦʚʠʤʘ ʤʝʹʫ ʞʠʚʠʤʘ ʢʦʿʝ ʩʣʝʧʘ 

ʣʠʮʘ ʟʘʢˀʫʯʫʿʫ ʣʠʯʥʦ. ʋ ʦʚʦʤ ʧʦʩʣʝʜˁʝʤ ʩʣʫʯʘʿʫ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʥʠʿʝ 

ʥʝʦʧʭʦʜʘʥ ʟʘ ʩʚʘʢʦʜʥʝʚʥʝ ʧʨʘʚʥʝ ʧʦʩʣʦʚʝ ʠ ʫʦʙʠʯʘʿʝʥʝ ʫʛʦʚʦʨʝ ʫ ʧʦʩʣʦʚʘˁʫ ʙʘʥʘʢʘ ʦ 

ʦʪʚʘʨʘˁʫ ʞʠʨʦ ʨʘʯʫʥʘ ʠ ʦʩʪʘʣʝ ʧʨʘʚʥʝ ʧʦʩʣʦʚʝ, ʦʩʠʤ ʠʟʿʘʚʘ ʦ ʿʝʤʩʪʚʫ, ʘʢʦ ʩʣʝʧʘ ʦʩʦʙʘ 

ʩʚʦʤ ʩʘʫʛʦʚʘʨʘʯʫ ʠʟʨʠʯʠʪʦ ʠʟʿʘʚʠ ʜʘ ʩʝ ʦʜʨʠʯʝ ʫʩʣʦʚʘ ʬʦʨʤʝ ʠʟ Ä1, ʩʪ. 1, ʪʘʯ. ʝ) ʘɿɱɸ.600 

ʅʘ ʥʝʚʘʞʥʦʩʪ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʟʙʦʛ ʥʝʜʦʩʪʘʪʢʘ ʟʘʭʪʝʚʘʥʝ ʬʦʨʤʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ 

ʠʟ Ä1, ʩʪ. 1, ʪʘʯ. ʝ) ʘɿɱɸ ʤʦʞʝ ʩʝ ʧʦʟʠʚʘʪʠ ʩʘʤʦ ʦʩʦʙʘ ʩʘ ʠʥʚʘʣʠʜʠʪʝʪʦʤ.601 ʆʩʠʤ ʫ ʘɿɱɸ, 

 
597 Ibid, § 883, Rz. 16 ʩʘ ʜʘˀʠʤ ʫʧʫ˂ʠʚʘˁʠʤʘ. 
598 ɿʘʢʦʥ ʦ ʥʦʪʘʨʠʿʘʪʫ ï Notariatsordnung - ʘɿʅʦʪ (RGBl. Nr. 75/1871) ʧʦʩʣʝʜˁʠ ʧʫʪ ʤʝˁʘʥ ʟʘʢʦʥʦʤ 

ʦʙʿʘʚˀʝʥʠʤ ʫ ʩʣʫʞʙʝʥʦʤ ʣʠʩʪʫ BGBl. I Nr. 86/2021. 
599 ʆʚʦʿ ʪʘʯʢʠ ʩʣʝʜʠʣʘ ʿʝ ʪʘʯʢʘ ʮ) ʢʦʿʦʤ ʿʝ ʦʚʘ ʬʦʨʤʘ ʟʘʭʪʝʚʘʥʘ ʠ ʟʘ ʧʦʪʚʨʜʝ ʦ ʧʨʠʿʝʤʫ ʤʠʨʘʟʘ ʠ ʦʥʜʘ ʢʘʜʘ 

ʥʠʿʝ ʧʨʝʜʘʪ ʩʫʧʨʫʟʠ, ʚʝ˂ ʜʨʫʛʦʤ ʣʠʮʫ, ʘʣʠ ʿʝ ʙʨʠʩʘʥʘ ʠʟʤʝʥʦʤ ʠʟ 2009. ʛʦʜʠʥʝ (BGBl. I Nr. 75/2009). 
600 Ä1, ʩʪ. 3 ʘɿɱɸ. §1, ʩʪ. 1, ʪʘʯ. ʝ) ʘɿɱɸ ʧʨʝʪʨʧʝʦ ʿʝ ʥʝʢʦʣʠʢʦ ʠʟʤʝʥʘ ʦʜ ʜʦʥʦʰʝˁʘ ʦʚʦʛ ʟʘʢʦʥʘ. ʋ ʧʨʚʦʙʠʪʥʦʿ 

ʚʝʨʟʠʿʠ ʠʟ 1871. ʛʦʜʠʥʝ ʫʩʣʦʚ ʬʦʨʤʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʥʠʿʝ ʙʠʦ ʨʝʟʝʨʚʠʩʘʥ ʩʘʤʦ ʟʘ ʧʨʘʚʥʝ ʧʦʩʣʦʚʝ 

ʢʦʿʝ ʟʘʢˀʫʯʫʿʫ ʩʣʝʧʘ ʣʠʮʘ, ʚʝ˂ ʠ ʦʥʝ ʢʦʿʝ ʣʠʯʥʦ ʟʘʢˀʫʯʫʿʫ ʛʣʫʚʘ ʣʠʮʘ ʢʦʿʘ ʥʝ ʟʥʘʿʫ ʜʘ ʯʠʪʘʿʫ ʠʣʠ ʥʝʤʘ 

ʣʠʮʘ ʢʦʿʘ ʥʝ ʟʥʘʿʫ ʜʘ ʧʠʰʫ. ʇʦʪʦʤ ʿʝ, ʠʟʤʝʥʦʤ ʠʟ 2001. ʛʦʜʠʥʝ (BGBl. I Nr. 98/2001), ʜʦʜʘʪ ʜʝʦ ʧʨʝʤʘ ʢʦʿʝʤ 

ʦʚʘʿ ʫʩʣʦʚ ʥʝ ʚʘʞʠ ʟʘ ʧʨʘʚʥʝ ʧʦʩʣʦʚʝ ʠʟ ʩʚʘʢʦʜʥʝʚʥʦʛ ʞʠʚʦʪʘ ʠ ʢʘʜʘ ʠʩʧʨʘʚʫ ʦ ʧʨʘʚʥʦʤ ʧʦʩʣʫ ʧʦʪʧʠʩʫʿʝ 

ʠ ʦʩʦʙʘ ʦʜ ʧʦʚʝʨʝˁʘ ʢʦʿʘ ʿʝ ʧʦʟʚʘʥʘ ʦʜ ʩʪʨʘʥʝ ʩʣʝʧʦʛ ʣʠʮʘ. ʀʩʪʦʤ ʠʟʤʝʥʦʤ ʫʥʝʪʘ ʿʝ ʠ ʨʝʯʝʥʠʮʘ ʦ ʠʟʦʩʪʘʥʢʫ 

ʫʩʣʦʚʘ ʬʦʨʤʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʠ ʢʦʜ ʩʪʘʥʜʘʨʜʥʠʭ ʙʘʥʢʘʨʩʢʠʭ ʫʛʦʚʦʨʘ ʦ ʦʪʚʘʨʘˁʫ ʞʠʨʦ ʨʘʯʫʥʘ. 

ʀʟʤʝʥʦʤ ʠʟ 2007. ʛʦʜʠʥʝ (BGBl. I Nr. 111/2007) ʠʟ ʥʘʚʝʜʝʥʝ ʦʜʨʝʜʙʝ ʦʙʨʠʩʘʥ ʿʝ ʜʝʦ ʢʦʿʠ ʩʝ ʦʜʥʦʩʠ ʥʘ ʛʣʫʚʘ 

ʣʠʮʘ ʢʦʿʘ ʥʝ ʟʥʘʿʫ ʜʘ ʯʠʪʘʿʫ ʠ ʥʝʤʘ ʣʠʮʘ ʢʦʿʘ ʥʝ ʟʥʘʿʫ ʜʘ ʧʠʰʫ, ʪʝ ʿʝ ʦʚʘʿ ʫʩʣʦʚ ʦʛʨʘʥʠʯʝʥ ʩʘʤʦ ʥʘ ʩʣʝʧʘ 

ʣʠʮʘ. ʆʩʠʤ ʪʦʛʘ, ʨʘʥʠʿʠ ʩʪ. 3 ʦʚʦʛ ʧʘʨʘʛʨʘʬʘ ʦʟʥʘʯʝʥ ʿʝ ʙʨ. 4, ʘ ʫ ʩʪ. 3 ʥʘʚʝʜʝʥʠ ʩʫ ʠʟʫʟʝʮʠ ʦʜ ʧʨʘʚʠʣʘ ʠʟ 

ʩʪ. 1, ʪʘʯ. ʝ) ʥʘ ʥʘʯʠʥ ʢʘʢʦ ʿʝ ʪʦ ʧʨʝʜʚʠʹʝʥʦ ʫ ʚʘʞʝ˂ʦʿ ʦʜʨʝʜʙʠ. 
601 Ä1, ʩʪ. 4 ʘɿɱɸ. 

https://www.ris.bka.gv.at/BgblAltDokument.wxe?Abfrage=BgblAlt&Bgblnummer=75/1871
https://www.ris.bka.gv.at/eli/bgbl/I/2011/104
https://www.ris.bka.gv.at/BgblAltDokument.wxe?Abfrage=BgblAlt&Bgblnummer=76/1871
https://www.ris.bka.gv.at/BgblAltDokument.wxe?Abfrage=BgblAlt&Bgblnummer=76/1871
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ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʢʘʦ ʦʙʘʚʝʟʥʘ ʬʦʨʤʘ ʧʨʝʜʚʠʹʝʥ ʿʝ ʠ ʧʦʿʝʜʠʥʠʤ ʦʜʨʝʜʙʘʤʘ ʘɻɿ602 

ʠ ʜʨʫʛʠʭ ʟʘʢʦʥʘ603.  

ʋ ʘʫʩʪʨʠʿʩʢʦʤ ɿʘʢʦʥʫ ʦ ʥʦʪʘʨʠʿʘʪʫ, ʧʦʨʝʜ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʧʨʝʜʚʠʹʝʥʘ ʿʝ 

ʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʧʦʪʚʨʜʘ (notarielle Beurkundung). ʄʝʹʫʪʠʤ, ʘʫʩʪʨʠʿʩʢʘ notarielle 

Beurkundung ʨʘʟʣʠʯʠʪʘ ʿʝ ʦʜ ʥʝʤʘʯʢʝ notarielle Beurkundung ʢʦʿʘ ʫ ʪʘʤʦʰˁʝʤ ʧʨʘʚʥʦʤ 

ʩʠʩʪʝʤʫ ʧʨʝʜʩʪʘʚˀʘ ʥʘʿʩʪʨʦʞʫ ʚʨʩʪʫ ʬʦʨʤʝ ʢʦʿʘ ʿʝ ʨʝʟʝʨʚʠʩʘʥʘ ʟʘ ʧʨʘʚʥʝ ʧʦʩʣʦʚʝ ʠ 

ʠʟʿʘʚʝ ʚʦˀʝ. ʋ ʘʫʩʪʨʠʿʩʢʦʤ ʧʨʘʚʫ ʦʥʘ ʥʠʿʝ ʥʘʤʝˁʝʥʘ ʧʨʘʚʥʠʤ ʧʦʩʣʦʚʠʤʘ, ʦʜʥʦʩʥʦ 

ʫʛʦʚʦʨʠʤʘ, ʚʝ˂ ʧʨʝʚʘʩʭʦʜʥʦ ʩʣʫʞʠ ʧʦʪʚʨʹʠʚʘˁʫ ʯʠˁʝʥʠʮʘ ʠʣʠ ʠʟʿʘʚʘ ʩʘʟʥʘˁʘ, ʘ ʥʝ 

ʠʟʿʘʚʘ ʚʦˀʝ. ʅʝʤʘʯʢʘ notarielle Beurkundung (ʫ ʦʚʦʤ ʨʘʜʫ ʦʟʥʘʯʘʚʘʥʘ ʢʘʦ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ) ʩʣʠʯʥʠʿʘ ʿʝ ʘʫʩʪʨʠʿʩʢʦʤ Notariatsakt-ʫ (ʫ ʦʚʦʤ ʨʘʜʫ ʪʘʢʦʹʝ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ), ʢʘʢʦ ʧʨʝʤʘ ʥʘʯʠʥʫ ʥʘʩʪʘʥʢʘ, ʪʘʢʦ ʠ ʧʨʝʤʘ ʜʝʿʩʪʚʫ. ʆ ʟʥʘʯʘʿʫ 

ʨʘʟʣʠʢʦʚʘˁʘ ʦʚʠʭ ʜʚʝʿʫ ʚʨʩʪʘ ʬʦʨʤʝ ʛʦʚʦʨʠ ʠ ʯʠˁʝʥʠʮʘ ʜʘ ʩʝ ʫ ʘʫʩʪʨʠʿʩʢʦʤ ɿʘʢʦʥʫ ʦ 

ʘʢʮʠʦʥʘʨʩʢʠʤ ʜʨʫʰʪʚʠʤʘ ʫ ʥʝʢʦʣʠʢʦ ʦʜʨʝʜʘʙʘ ʥʘʚʦʜʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʧʦʪʚʨʜʘ 

(notarielle Beurkundung) ʢʘʦ ʫʩʣʦʚ ʧʫʥʦʚʘʞʥʦʩʪʠ ʦʜʨʝʹʝʥʦʛ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʠʣʠ ʠʟʿʘʚʝ ʜʦʢ 

ʩʝ ʧʦʜ ʪʠʤʝ ʟʘʧʨʘʚʦ ʧʦʜʨʘʟʫʤʝʚʘ ʬʦʨʤʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ (Notariatsakt).604 

ʇʦʛʨʝʰʥʦ ʦʟʥʘʯʘʚʘˁʝ ʧʦʩʣʝʜʠʮʘ ʿʝ ʧʨʝʫʟʠʤʘˁʘ ʬʦʨʤʫʣʘʮʠʿʘ ʠʟ ʟʘʢʦʥʘ ʠʟ 1937. ʛʦʜʠʥʝ 

ʢʦʿʠ ʿʝ ʨʘʟʤʘʪʨʘʥ ʩʘ ʩʪʘʥʦʚʠʰʪʘ ʥʝʤʘʯʢʦʛ ʥɿʇʦʪʀʩʧ, ʘ ʥʝ ʘʫʩʪʨʠʿʩʢʦʛ ʘɿʅʦʪ.605 

 

2.2.1. ʇʦʩʪʫʧʘʢ ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ 

ʇʨʝʤʘ Ä 52 ʘɿʅʦʪ, Ăʥʦʪʘʨ ʿʝ ʜʫʞʘʥ ʜʘ ʧʦ ʤʦʛʫ˂ʥʦʩʪʠ ʧʨʠʣʠʢʦʤ ʩʘʯʠˁʘʚʘˁʘ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʠʩʧʠʪʘ ʩʧʦʩʦʙʥʦʩʪ ʠ ʦʚʣʘʰ˂ʝˁʝ ʩʚʘʢʝ ʩʪʨʘʥʝ ʟʘ ʟʘʢˀʫʯʝˁʝ 

ʧʦʩʣʘ, ʜʘ ʧʦʫʯʠ ʩʪʨʘʥʝ ʦ ˁʝʛʦʚʦʤ ʩʤʠʩʣʫ ʠ ʧʦʩʣʝʜʠʮʘʤʘ ʠ ʜʘ ʩʝ ʫʚʝʨʠ ʫ ˁʠʭʦʚʫ ʠʩʢʨʝʥʫ 

ʠ ʧʨʘʚʫ ʚʦˀʫ, ˁʠʭʦʚʫ ʠʟʿʘʚʫ ʧʦʪʧʫʥʦ ʿʘʩʥʦ ʠ ʦʜʨʝʹʝʥʦ ʟʘʙʝʣʝʞʠ ʫ ʧʠʩʘʥʦʤ ʦʙʣʠʢʫ ʠ ʜʘ 

ʥʘʢʦʥ ʯʠʪʘˁʘ ʘʢʪʘ ʣʠʯʥʠʤ ʠʩʧʠʪʠʚʘˁʝʤ ʩʪʨʘʥʘ ʧʨʦʚʝʨʠ ʜʘ ʣʠ ʦʥ ʦʜʛʦʚʘʨʘ ˁʠʭʦʚʦʿ 

 
602 Ä 1278, ʩʪ. 2 aɻɿ ʧʨʝʤʘ ʢʦʿʝʤ ʩʝ ʟʘ ʫʛʦʚʦʨ ʦ ʢʫʧʦʚʠʥʠ ʥʘʩʣʝʜʩʪʚʘ ʟʘʭʪʝʚʘ ʬʦʨʤʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʘʢʪʘ 

ʠʣʠ ʧʦʪʚʨʹʠʚʘˁʝ ʧʫʪʝʤ ʩʫʜʩʢʦʛ ʟʘʧʠʩʥʠʢʘ. 
603 § 97, ʩʪ. 1 ɿʘʢʦʥʘ ʦ ʙʨʘʢʫ ï Ehegesetz ʦʜ 6. ʿʫʣʘ 1938. ʛʦʜʠʥʝ (dRGBl. I S 807/1938), ʧʦʩʣʝʜˁʠ ʧʫʪ ʤʝˁʘʥ 

ʟʘʢʦʥʦʤ ʦʙʿʘʚˀʝʥʠʤ ʫ BGBl. I Nr. 59/2017. ʆʚʦʤ ʦʜʨʝʜʙʦʤ ʟʘ ʫʛʦʚʦʨ ʢʦʿʠʤ ʩʝ ʫʥʘʧʨʝʜ ʫʨʝʹʫʿʝ ʧʦʜʝʣʘ 

ʙʨʘʯʥʝ ʰʪʝʜˁʝ ʠʣʠ ʙʨʘʯʥʦʛ ʜʦʤʘ ʟʘʭʪʝʚʘ ʩʝ ʬʦʨʤʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ. ɻʦʪʦʚʦ ʠʜʝʥʪʠʯʥʘ ʦʜʨʝʜʙʘ 

ʩʘ ʠʩʪʠʤ ʟʘʭʪʝʚʦʤ ʬʦʨʤʝ ʩʘʜʨʞʘʥʘ ʿʝ ʠ ʫ Ä 40 ɿʘʢʦʥʘ ʦ ʨʝʛʠʩʪʨʦʚʘʥʦʤ ʧʘʨʪʥʝʨʩʪʚʫ - Eingetragene 

Partnerschaft-Gesetz (BGBl. I Nr. 135/2009) ʦʜ 01.01.2010. ʛʦʜʠʥʝ ʢʦʿʠ ʿʝ ʧʦʩʣʝʜˁʠ ʧʫʪ ʤʝˁʘʥ ʟʘʢʦʥʦʤ 

ʦʙʿʘʚˀʝʥʠʤ ʫ BGBl. I Nr. 86/2021. ʆʚʘ ʚʨʩʪʘ ʬʦʨʤʝ ʧʨʝʜʚʠʹʝʥʘ ʿʝ ʠ ʫ ÄÄ 4, ʩʪ. 3, 52, ʩʪ. 4 ʠ 76, ʩʪ. 2 ɿʘʢʦʥʘ 

ʦ ʜʨʫʰʪʚʠʤʘ ʩʘ ʦʛʨʘʥʠʯʝʥʦʤ ʦʜʛʦʚʦʨʥʦʰ˂ʫ - Gesetz über Gesellschaften mit beschränkter Haftung ï GmbHG 

ʦʜ 6. ʤʘʨʪʘ 1906. ʛʦʜʠʥʝ (RGBl. Nr. 58/1906) ʢʦʿʠ ʿʝ ʧʦʩʣʝʜˁʠ ʧʫʪ ʤʝˁʘʥ ʟʘʢʦʥʦʤ ʦʙʿʘʚˀʝʥʠʤ ʫ BGBl. I Nr. 

86/2021. 

604 S. Kalss, § 883, Rz. 20 ʠ 25. 
605 Ibid, § 883, Rz. 25. 

http://alex.onb.ac.at/cgi-content/alex?aid=dra&datum=19380004&seite=00000807
https://www.ris.bka.gv.at/eli/bgbl/I/2017/59
https://www.ris.bka.gv.at/eli/bgbl/I/2009/135
https://www.ris.bka.gv.at/eli/bgbl/I/2021/86
https://www.ris.bka.gv.at/BgblAltDokument.wxe?Abfrage=BgblAlt&Bgblnummer=58/1906
https://www.ris.bka.gv.at/eli/bgbl/I/2021/86
https://www.ris.bka.gv.at/eli/bgbl/I/2021/86
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ʚʦˀʠñ. ɼʦʢ ʩʝ ʫ ʥʝʤʘʯʢʦʤ ʟʘʢʦʥʫ ʢʦʿʠʤ ʩʝ ʫʨʝʹʫʿʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʢʦʨʠʩʪʠ 

ʪʝʨʤʠʥ ʩʪʨʘʥʢʘ (Beteiligte), ʫ ʘɿʅʦʪ ʩʝ ʫʧʦʪʨʝʙˀʘʚʘ ʪʝʨʤʠʥ ʩʪʨʘʥʘ (Partei). ʀʧʘʢ, ʦʚʘʿ 

ʪʝʨʤʠʥ ʠʟ ʘʫʩʪʨʠʿʩʢʦʛ ʟʘʢʦʥʘ ʢʦʨʠʩʪʠ ʩʝ ʫ ʠʩʪʦʤ ʟʥʘʯʝˁʫ ʢʘʦ ʠ ʪʝʨʤʠʥ ʩʪʨʘʥʢʘ 

(Beteiligte) ʫ ʥʝʤʘʯʢʦʤ, ʪʿ. ˁʠʤʝ ʩʝ ʦʟʥʘʯʘʚʘʿʫ Ăʩʚʘ ʣʠʮʘ ʢʦʿʘ ʧʨʝʜ ʥʦʪʘʨʦʤ ʫ ʩʚʦʿʝ ʠʣʠ 

ʪʫʹʝ ʠʤʝ ʟʘʢˀʫʯʫʿʫ ʧʨʘʚʥʝ ʧʦʩʣʦʚʝ ʠʣʠ ʜʘʿʫ ʠʟʿʘʚʝ ʚʦˀʝñ.606  

ɱʘʚʥʠ ʙʝʣʝʞʥʠʢ ʩʚʝ ʨʘʜˁʝ ʫ ʚʝʟʠ ʩʘ ʩʘʩʪʘʚˀʘˁʝʤ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʘʢʪʘ ʧʨʝʜʫʟʠʤʘ 

ʣʠʯʥʦ, ʜʦʢ ˁʝʛʦʚʠ ʩʘʨʘʜʥʠʮʠ ʤʦʛʫ ʦʙʘʚˀʘʪʠ ʩʘʤʦ ʧʨʠʧʨʝʤʥʝ ʨʘʜˁʝ. ʀʧʘʢ, ʫ ʜʦʢʪʨʠʥʠ 

ʩʝ ʠʩʪʠʯʝ ʜʘ ʧʦʩʪʫʧʘˁʝ ʩʘʨʘʜʥʠʢʘ ʧʨʝʢʦ ʛʨʘʥʠʮʘ ˁʠʭʦʚʠʭ ʦʚʣʘʰ˂ʝˁʘ ʚʦʜʠ 

ʜʠʩʮʠʧʣʠʥʩʢʦʿ ʦʜʛʦʚʦʨʥʦʩʪʠ ʥʦʪʘʨʘ, ʘʣʠ ʥʝʤʘ ʟʘ ʧʦʩʣʝʜʠʮʫ ʥʝʚʘʞʥʦʩʪ ʘʢʪʘ, ʦʜʥʦʩʥʦ 

ʛʫʙʠʪʘʢ ʩʥʘʛʝ ʿʘʚʥʝ ʠʩʧʨʘʚʝ. ʆʚʦ ʟʙʦʛ ʪʦʛʘ ʰʪʦ ʦʚʝ ʧʦʩʣʝʜʠʮʝ ʥʘʩʪʫʧʘʿʫ ʫʩʣʝʜ ʨʘʟʣʦʛʘ 

ʢʦʿʠ ʩʫ ʥʘʚʝʜʝʥʠ ʫ Ä 66 ʠ 68 ʘɿʅʦʪ ʫ ʢʦʿʠʤʘ ʩʝ ʪʦ ʥʝ ʧʦʤʠˁʝ.607  

 

2.2.1.1. ʋʪʚʨʹʠʚʘˁʝ ʠʜʝʥʪʠʪʝʪʘ, ʧʦʩʣʦʚʥʝ ʩʧʦʩʦʙʥʦʩʪʠ ʠ ʦʚʣʘʰ˂ʝˁʘ ʟʘ ʟʘʢˀʫʯʝˁʝ 

ʧʨʘʚʥʦʛ ʧʦʩʣʘ 

 

ʋ ʩʢʣʘʜʫ ʩʘ Ä 55 ʘɿʅʦʪ, ʿ ʘʚʥʠ ʙʝʣʝʞʥʠʢ ʤʦʞʝ ʜʘ ʫʪʚʨʜʠ ʠʜʝʥʪʠʪʠʪʝʪ ʩʪʨʘʥʢʝ ʥʘ ʿʝʜʘʥ 

ʦʜ ʧʝʪ ʧʦʥʫʹʝʥʠʭ ʥʘʯʠʥʘ. ʇʨʚʠ ʿʝ ʣʠʯʥʦ ʧʦʟʥʘʥʩʪʚʦ ʩʘ ʩʪʨʘʥʢʦʤ. ɿʘ ʫʪʚʨʹʝˁʝ 

ʠʜʝʥʪʠʪʝʪʘ ʩʪʨʘʥʢʝ ʦʚʠʤ ʧʫʪʝʤ ʥʠʿʝ ʜʦʚʦˀʥʦ ʧʦʩʨʝʜʥʦ ʠ ʧʦʚʨʰʥʦ ʧʦʟʥʘʥʩʪʚʦ, ʚʝ˂ ʿʝ 

ʥʝʦʧʭʦʜʥʦ ʜʘ ʿʝ ʥʦʪʘʨ ʫʚʝʨʝʥ ʫ ʣʠʯʥʦʩʪ ʠ ʠʤʝ ʩʪʨʘʥʢʝ. ɼʨʫʛʠ ʤʦʛʫ˂ʠ ʥʘʯʠʥ ʫʪʚʨʹʠʚʘˁʘ 

ʠʜʝʥʪʠʪʝʪʘ ʿʝ ʫʚʠʜ ʫ ʩʣʫʞʙʝʥʫ ʠʩʧʨʘʚʫ ʩʪʨʘʥʢʝ ʩʘ ʬʦʪʦʛʨʘʬʠʿʦʤ. ɿʘ ʪʦ ʥʠʿʝ ʦʜ ʟʥʘʯʘʿʘ 

ʜʘ ʣʠ ʠʩʧʨʘʚʘ ʩʣʫʞʠ ʩʘʤʦ ʠʜʝʥʪʠʬʠʢʘʮʠʿʠ ʣʠʮʘ (ʣʠʯʥʘ ʢʘʨʪʘ) ʠʣʠ ʢʘʦ ʜʦʢʘʟ ʦ ʪʦʤʝ ʜʘ ʿʝ 

ʣʠʮʝ ʢʦʿʝ ʿʝ ʫ ˁʦʿ ʦʟʥʘʯʝʥʦ ʠʤʘʣʘʮ ʦʜʨʝʹʝʥʦʛ ʦʚʣʘʰ˂ʝˁʘ (ʚʦʟʘʯʢʘ ʜʦʟʚʦʣʘ). ʊʘʢʦʹʝ, 

ʠʨʝʣʝʚʘʥʪʥʦ ʿʝ ʠ ʜʘ ʣʠ ʿʝ ʠʩʪʝʢʣʦ ˁʝʥʦ ʚʘʞʝˁʝ ʘʢʦ ʥʝ ʧʦʩʪʦʿʠ ʨʘʟʣʦʛ ʟʘ ʩʫʤˁʫ ʫ ˁʝʥʫ 

ʘʫʪʝʥʪʠʯʥʦʩʪ. ʋ ʩʣʫʯʘʿʫ ʧʨʦʤʝʥʝ ʠʤʝʥʘ ʥʘʢʦʥ ʠʟʜʘʚʘˁʘ ʠʩʧʨʘʚʝ ʢʦʿʦʤ ʩʝ ʜʦʢʘʟʫʿʝ 

ʠʜʝʥʪʠʪʝʪ ʧʦʪʨʝʙʥʦ ʿʝ ʠ ʪʫ ʯʠˁʝʥʠʮʫ ʜʦʢʘʟʘʪʠ ʦʜʛʦʚʘʨʘʿʫ˂ʦʤ ʠʩʧʨʘʚʦʤ.608 ʊʨʝ˂ʠ ʥʘʯʠʥ 

ʥʘ ʢʦʿʠ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʤʦʞʝ ʫʪʚʨʜʠʪʠ ʠʜʝʥʪʠʪʝʪ ʩʪʨʘʥʢʝ ʿʝ ʩʘʩʣʫʰʘˁʝ ʜʚʘ ʩʚʝʜʦʢʘ 

ʠʜʝʥʪʠʪʝʪʘ (Identitätszeugen) ʢʦʿʝ ʧʦ ʠʤʝʥʫ ʧʦʟʥʘʿʝ, ʦʜʥʦʩʥʦ ʯʠʿʠ ʿʝ ʠʜʝʥʪʠʪʝʪ ʫʪʚʨʹʝʥ 

ʧʦʩʨʝʜʩʪʚʦʤ ʠʩʧʨʘʚʝ ʩʘ ʬʦʪʦʛʨʘʬʠʿʦʤ. ʆʚʘ ʣʠʮʘ ʪʨʝʙʘ ʜʘ ʙʫʜʫ ʧʦʫʟʜʘʥʘ ʠ ʚʨʝʜʥʘ 

ʧʦʚʝʨʝˁʘ. ɱʦʰ ʿʝʜʥʘ ʤʦʛʫ˂ʥʦʩʪ ʫʪʚʨʹʠʚʘˁʘ ʠʜʝʥʪʠʪʝʪʘ ʫʢˀʫʯʫʿʝ ʩʚʝʜʦʢʝ ʠʜʝʥʪʠʪʝʪʘ, ʩ 

ʪʠʤ ʰʪʦ ʩʝ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʪʦ ʯʠʥʠ ʧʫʪʝʤ ʿʝʜʥʦʛ ʩʚʝʜʦʢʘ ʠʜʝʥʪʠʪʝʪʘ ʠ ʦʜ ʩʪʨʘʥʝ ʩʪʨʘʥʢʝ 

 
606 Kurt Wagner, Gerhard Knechtel, NO online - Kommentar zur Notariatsornung, Stand 1.1.2007. rdb.at, § 52 

NO, Rz. 6. 
607 Ibid, § 52 NO, Rz. 1. 
608 Ibid, § 55 NO, Rz. 3-5. 



 

126 

 

ʧʨʝʜʘʪʝ ʠʩʧʨʘʚʝ ʢʦʿʝ ʥʠʿʝ ʩʣʫʞʙʝʥʘ ʠʩʧʨʘʚʘ ʩʘ ʬʦʪʦʛʨʘʬʠʿʦʤ, ʘʣʠ ʩʪʚʘʨʘ ʧʨʝʪʧʦʩʪʘʚʢʫ 

ʜʘ ʿʝ ˁʝʥ ʜʨʞʘʣʘʮ ʫʧʨʘʚʦ ʣʠʮʝ ʢʦʿʝ ʿʝ ʫ ˁʦʿ ʦʟʥʘʯʝʥʦ.609 ʇʦʩʣʝʜˁʠ, ʧʝʪʠ ʥʘʯʠʥ ʿʝ   

ʫʪʚʨʹʠʚʘˁʝ ʠʜʝʥʪʠʪʝʪʘ ʩʪʨʘʥʢʝ ʧʦʩʨʝʜʩʪʚʦʤ ʜʨʫʛʦʛ ʧʦʟʚʘʥʦʛ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ. ʊʦ ʤʦʨʘ 

ʙʠʪʠ Ăʧʦʟʚʘʥʠñ ʥʦʪʘʨ ʢʦʿʠ ʟʘʿʝʜʥʦ ʩʘ ʧʨʚʠʤ ʥʦʪʘʨʦʤ ʩʘʯʠˁʘʚʘ ʟʘʧʠʩ ʿʝʨ ʫ ʩʫʧʨʦʪʥʦʤ, 

ʫʢʦʣʠʢʦ ʥʝ ʠʩʪʫʧʘ ʫ ʩʚʦʿʩʪʚʫ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʠʤʘʦ ʙʠ ʩʚʦʿʩʪʚʦ ʩʚʝʜʦʢʘ ʠʜʝʥʪʠʪʝʪʘ ʢʘʦ 

ʠ ʩʚʘʢʦ ʜʨʫʛʦ ʣʠʮʝ ʰʪʦ ʙʠ ʧʦʩʣʝʜʠʯʥʦ ʟʘʭʪʝʚʘʣʦ ʫʯʝʰ˂ʝ ʿʦʰ ʿʝʜʥʦʛ ʩʚʝʜʦʢʘ ʠʜʝʥʪʠʪʝʪʘ 

ʠʣʠ ʫʚʠʜ ʫ ʠʩʧʨʘʚʫ ʩʪʨʘʥʢʝ ʢʦʿʘ ʥʝʤʘ ʩʚʦʿʩʪʚʦ ʩʣʫʞʙʝʥʝ ʠʩʧʨʘʚʝ ʩʘ ʬʦʪʦʛʨʘʬʠʿʦʤ.610  

ʀʘʢʦ ʪʦ ʥʠʿʝ ʝʢʩʧʣʠʮʠʪʥʦ ʧʨʝʜʚʠʹʝʥʦ ʫ Ä 55 ʘɿʅʦʪ, ʫ ʘʫʩʪʨʠʿʩʢʦʿ ʪʝʦʨʠʿʠ ʟʘʩʪʫʧˀʝʥʦ ʿʝ 

ʩʭʚʘʪʘˁʝ ʜʘ, ʫ ʩʣʫʯʘʿʫ ʥʝʤʦʛʫ˂ʥʦʩʪʠ ʜʘ ʫʪʚʨʜʠ ʠʜʝʥʪʠʪʝʪ ʩʪʨʘʥʢʝ ʥʘ ʥʝʢʠ ʦʜ ʥʘʚʝʜʝʥʠʭ 

ʥʘʯʠʥʘ, ʥʦʪʘʨ ʪʨʝʙʘ ʜʘ ʦʜʙʠʿʝ ʧʨʝʜʫʟʠʤʘˁʝ ʨʘʜˁʝ.611 ʋʢʦʣʠʢʦ ʥʠʿʝ ʧʦʩʪʦʿʘʣʘ 

ʥʝʤʦʛʫ˂ʥʦʩʪ ʫʪʚʨʹʠʚʘˁʘ ʠʜʝʥʪʠʪʝʪʘ, ʚʝ˂ ʿʝ ʥʦʪʘʨ ʧʨʦʧʫʩʪʠʦ ʜʘ ʠʩʧʠʪʘ ʠʜʝʥʪʠʪʝʪ 

ʩʪʨʘʥʢʝ ʢʦʿʫ ʥʝ ʧʦʟʥʘʿʝ ʣʠʯʥʦ, ʪʘʢʚʘ ʠʩʧʨʘʚʘ ʥʝ˂ʝ ʠʤʘʪʠ ʩʥʘʛʫ ʿʘʚʥʝ ʠʩʧʨʘʚʝ, ʫ ʩʢʣʘʜʫ 

ʩʘ Ä 66 ʘɿʅʦʪ.612 ʄʝʹʫʪʠʤ, ʢʘʜʘ ʿʝ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʠʩʧʠʪʘʦ ʠʜʝʥʪʠʪʝʪ ʩʪʨʘʥʘʢʘ ʥʘ 

ʦʜʛʦʚʘʨʘʿʫ˂ʠ ʥʘʯʠʥ, ʘʣʠ ʿʝ ʧʨʦʧʫʩʪʠʦ ʜʘ ʪʦ ʥʘʟʥʘʯʠ ʫ ʥʦʪʘʨʩʢʦʤ ʘʢʪʫ, ʪʘʢʘʚ ʘʢʪ ʥʝ ʛʫʙʠ 

ʩʥʘʛʫ ʿʘʚʥʝ ʠʩʧʨʘʚʝ.613 

ʇʨʠʣʠʢʦʤ ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʿʝ ʜʫʞʘʥ ʜʘ 

ʠʩʧʠʪʘ ʧʦʩʪʦʿʘˁʝ ʩʧʦʩʦʙʥʦʩʪʠ ʠ ʦʚʣʘʰ˂ʝˁʘ ʩʪʨʘʥʘ ʟʘ ʟʘʢˀʫʯʝˁʝ ʧʨʘʚʥʦʛ ʧʦʩʣʘ. ʇʨʝʤʘ 

Ä 34, ʩʪ. 2 ʘɿʅʦʪ, ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʢʫ ʿʝ ʟʘʙʨʘˁʝʥʦ ʧʨʝʜʫʟʠʤʘˁʝ ʨʘʜˁʝ ʫʢʦʣʠʢʦ ʟʥʘ ʠʣʠ 

ʤʦʨʘ ʦʩʥʦʚʘʥʦ ʜʘ ʧʨʝʪʧʦʩʪʘʚʠ ʜʘ ʥʠʩʫ ʩʧʦʩʦʙʥʘ ʟʘ ʟʘʢˀʫʯʝˁʝ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʟʙʦʛ 

ʤʘʣʦʣʝʪʩʪʚʘ ʠʣʠ ʠʟ ʥʝʢʦʛ ʜʨʫʛʦʛ ʨʘʟʣʦʛʘ. ʋʢʦʣʠʢʦ ʿʝ ʿʝʜʥʘ ʦʜ ʩʪʨʘʥʘ ʤʘʣʦʣʝʪʥʘ, ʥʦʪʘʨ ʿʝ 

ʜʫʞʘʥ ʜʘ ʩʘ ʪʠʤʝ ʫʧʦʟʥʘ ʩʚʝ ʩʪʨʘʥʢʝ, ʜʘ ʠʭ ʧʦʫʯʠ ʦ ʧʦʩʣʝʜʠʮʘʤʘ ʠ ʜʘ ʫ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʤ ʟʘʧʠʩʫ ʢʦʥʩʪʘʪʫʿʝ ʜʘ ʿʝ ʿʝʜʥʘ ʦʜ ʩʪʨʘʥʘ ʤʘʣʦʣʝʪʥʘ.614 ʂʘʜʘ ʩʝ ʨʘʜʠ ʦ 

ʧʫʥʦʣʝʪʥʦʤ ʣʠʮʫ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʠʩʧʠʪʫʿʝ ʧʦʩʣʦʚʥʫ ʩʧʦʩʦʙʥʦʩʪ ʩʪʨʘʥʢʝ ʩʘʤʦ ʢʘʜʘ 

ʧʦʩʫʤˁʘ ʫ ˁʝʥʦ ʧʦʩʪʦʿʘˁʝ. ʋ ʪʦʤ ʩʣʫʯʘʿʫ ʥʠʿʝ ʧʦʪʨʝʙʥʦ ʜʘ ʧʦʩʝʙʥʦ ʠʩʪʨʘʞʫʿʝ ʠ ʟʘʭʪʝʚʘ 

ʜʦʢʘʟʝ, ʚʝ˂ ʿʝ ʜʦʚʦˀʥʦ ʜʘ ʫ ʮʠˀʫ ʦʪʢʣʘˁʘˁʘ ʩʫʤˁʝ ʠʩʧʠʪʘ ʩʪʨʘʥʢʫ. ʆʥ ʥʠʿʝ ʜʫʞʘʥ ʜʘ 

ʦʜʙʠʿʝ ʧʨʝʜʫʟʠʤʘˁʝ ʨʘʜˁʝ ʢʘʜʘ ʧʦʩʫʤˁʘ ʫ ʧʦʩʣʦʚʥʫ ʩʧʦʩʦʙʥʦʩʪ ʩʪʨʘʥʢʝ, ʘʣʠ ʤʦʞʝ ʦ 

ʪʦʤʝ ʫʥʝʪʠ ʥʘʧʦʤʝʥʫ ʫ ʠʩʧʨʘʚʫ ʢʦʿʫ ʩʘʯʠˁʘʚʘ.615  

 
609 Ibid, § 55 NO, Rz. 6. 
610 Ibid, § 55 NO, Rz. 8. 
611 Ibid, § 55 NO, Rz. 1. 
612 ʆʚʦʤ ʦʜʨʝʜʙʦʤ ʿʝ ʧʨʝʜʚʠʹʝʥʦ ʜʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʧʨʠʣʠʢʦʤ ʯʠʿʝʛ ʩʘʩʪʘʚˀʘˁʘ ʩʝ ʥʠʿʝ ʚʦʜʠʣʦ 

ʨʘʯʫʥʘ ʦ ʬʦʨʤʘʣʥʦʩʪʠʤʘ ʠ ʤʝʨʘʤʘ ʦʧʨʝʟʘ ʠʟ ÄÄ 54-65 ʘɿʅʦʪ ʥʝʤʘ ʩʥʘʛʫ ʿʘʚʥʝ ʠʩʧʨʘʚʝ. 
613 § 68,ʩʪ. 2 ʘɿʅʦʪ. 
614 K. Wagner, G. Knechtel, § 34 NO, Rz. 7. 
615 Ibid, § 34 NO, Rz. 7. 
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ʆʩʠʤ ʧʦʩʣʦʚʥʝ ʩʧʦʩʦʙʥʦʩʪʠ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʿʝ ʜʫʞʘʥ ʜʘ ʠʩʧʠʪʘ ʠ ʦʚʣʘʰ˂ʝˁʝ 

ʩʪʨʘʥʢʝ ʜʘ ʧʨʝʜʫʟʤʝ ʜʘʪʠ ʧʨʘʚʥʠ ʧʦʩʘʦ. ʋ ʩʢʣʘʜʫ ʩʘ Ä 36 ʘɿʅʦʪ, ʫʢʦʣʠʢʦ ʥʦʪʘʨ ʧʦʩʫʤˁʘ 

ʫ ʦʚʣʘʰ˂ʝˁʝ ʩʪʨʘʥʢʝ ʟʙʦʛ ʥʝʜʦʩʪʘʪʢʘ ʧʦʪʨʝʙʥʦʛ ʧʫʥʦʤʦ˂ʿʘ ʠʣʠ ʠʟ ʜʨʫʛʦʛ ʨʘʟʣʦʛʘ, ʥʦʪʘʨ 

ʿʝ ʜʫʞʘʥ ʜʘ ʠʟʨʘʟʠ ʩʚʦʿʫ ʩʫʤˁʫ, ʘ ʘʢʦ ʩʪʨʘʥʢʘ ʠ ʧʦʨʝʜ ʪʦʛʘ ʠʥʩʠʩʪʠʨʘ ʜʘ ʩʝ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʠʩʧʨʘʚʘ ʩʘʯʠʥʠ ʜʫʞʘʥ ʿʝ ʜʘ ʪʦ, ʫ ʚʠʜʫ ʥʘʧʦʤʝʥʝ, ʢʦʥʩʪʘʪʫʿʝ ʫ ʠʩʧʨʘʚʠ. 

ʇʦʧʫʪ Ä 35, ʠ Ä 36 ʘɿʅʦʪ ʩʝ ʦʜʥʦʩʠ ʥʝ ʩʘʤʦ ʥʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʟʘʧʠʩʝ, ʚʝ˂ ʠ ʥʘ ʜʨʫʛʝ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʠʩʧʨʘʚʝ. ʄʝʹʫʪʠʤ, ʢʘʜʘ ʿʝ ʨʝʯ ʦ ʦ ʦʚʣʘʰ˂ʝˁʫ ʟʘ ʟʘʩʪʫʧʘˁʝ ʩʪʨʘʥʝ 

ʧʨʠʣʠʢʦʤ ʟʘʢˀʫʯʝˁʘ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʫ ʬʦʨʤʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʧʦʨʝʜ Ä 36 

ʘɿʅʦʪ, ʨʝʣʝʚʘʥʪʥʠ ʩʫ ʠ ÄÄ 69 ʠ 69ʘ ʘɿʅʦʪ. ʆʚʠʤ ʧʘʨʘʛʨʘʬʠʤʘ ʨʝʛʫʣʠʰʫ ʩʝ ʫʩʣʦʚʠ ʢʦʿʠ 

ʤʦʨʘʿʫ ʙʠʪʠ ʠʩʧʫˁʝʥʠ ʢʘʜʘ ʩʝ ʧʨʘʚʥʠ ʧʦʩʘʦ ʟʘʢˀʫʯʫʿʝ ʫ ʬʦʨʤʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ 

ʧʫʪʝʤ ʧʫʥʦʤʦ˂ʥʠʢʘ. ʋ Ä 69, ʩʪ. 1 ʿʝ ʧʨʝʜʚʠʹʝʥʦ ʜʘ ʿʝ ʟʘ ʩʘʯʠˁʘʚʘˁʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ 

ʟʘʧʠʩʘ ʧʦʩʨʝʜʩʪʚʦʤ ʧʫʥʦʤʦ˂ʥʠʢʘ ʧʦʪʨʝʙʥʦ ʜʘ ʧʫʥʦʤʦ˂ ʙʫʜʝ ʜʘʪʘ ʫ ʬʦʨʤʠ ʿʘʚʥʝ ʠʩʧʨʘʚʝ 

ʠʣʠ ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ ʩʘ ʦʚʝʨʝʥʠʤ ʧʦʪʧʠʩʦʤ ʚʣʘʩʪʦʜʘʚʮʘ.616 ʇʦ ʧʨʘʚʠʣʫ, ʦʨʠʛʠʥʘʣ ʠʣʠ 

ʦʚʝʨʝʥ ʧʨʝʧʠʩ ʧʫʥʦʤʦ˂ʿʘ ʪʨʝʙʘ ʜʘ ʙʫʜʝ ʧʨʝʜʦʯʝʥ ʥʦʪʘʨʫ ʧʨʝ ʩʘʯʠˁʘʚʘˁʘ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʘʣʠ ʧʨʝʤʘ Ä 69ʘ, ʦʥ ʤʦʞʝ ʙʠʪʠ ʩʘʯʠˁʝʥ ʠ ʢʘʜʘ ʧʫʥʦʤʦ˂ʿʝ ʥʠʿʝ 

ʧʨʝʜʘʪʦ ʫ ʧʦʪʨʝʙʥʦʿ ʬʦʨʤʠ, ʩ ʪʠʤ ʰʪʦ ʦʥ ʩʪʠʯʝ ʩʥʘʛʫ ʿʘʚʥʝ ʠʩʧʨʘʚʝ ʪʝʢ ʢʘʜʘ ʧʫʥʦʤʦ˂ʿʝ 

ʙʫʜʝ ʧʦʜʥʝʪʦ ʥʦʪʘʨʫ. ʊʦ ʤʦʨʘ ʙʠʪʠ ʫʯʠˁʝʥʦ ʫ ʨʦʢʫ ʦʜ 30 ʜʘʥʘ ʦʜ ʩʘʩʪʘʚˀʘˁʘ ʘʢʪʘ. 

ʉʪʨʘʥʢʝ, ʠʧʘʢ, ʤʦʛʫ ʫʛʦʚʦʨʠʪʠ ʜʫʞʠ ʨʦʢ, ʘʣʠ ʥʝ ʜʫʞʠ ʜʦ ʰʝʩʪ ʤʝʩʝʮʠ ʦ ʯʝʤʫ ʿʘʚʥʠ 

ʙʝʣʝʞʥʠʢ ʩʪʘʚˀʘ ʥʘʧʦʤʝʥʫ ʫ ʘʢʪʫ. ʊʝʢ ʥʘʢʦʥ ʜʦʩʪʘʚˀʘˁʘ ʧʫʥʦʤʦ˂ʿʘ ʩʘʯʠˁʝʥʦʛ ʫ 

ʟʘʭʪʝʚʘʥʦʿ ʬʦʨʤʠ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʤʦʞʝ ʜʘ ʠʟʜʘʿʝ ʢʦʧʠʿʝ ʠʣʠ ʦʚʝʨʝʥʝ ʧʨʝʧʠʩʝ ʦʨʠʛʠʥʘʣʘ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ. ʆʥ ʿʝ ʜʫʞʘʥ ʜʘ ʧʨʠʣʠʢʦʤ ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ 

ʟʘʧʠʩʘ ʫʧʦʟʦʨʠ ʩʪʨʘʥʢʝ ʥʘ ʥʝʜʦʩʪʘʪʘʢ ʦʜʛʦʚʘʨʘʿʫ˂ʝʛ ʧʫʥʦʤʦ˂ʿʘ, ʧʦʫʯʠ ʠʭ ʦ ʧʨʘʚʥʠʤ 

ʧʦʩʣʝʜʠʮʘʤʘ ʪʦʛ ʥʝʜʦʩʪʘʪʢʘ, ʢʘʦ ʠ ʜʘ ʪʦ ʠʟʨʠʯʠʪʦ ʥʘʚʝʜʝ ʫ ʿʘʚʥʦʙʣʝʞʥʠʯʢʦʤ ʟʘʧʠʩʫ.617 

ʋʛʦʚʦʨ ʫ ʬʦʨʤʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʤʦʞʝ ʙʠʪʠ ʟʘʢˀʫʯʝʥ ʠ ʥʘ ʦʩʥʦʚʫ ʧʫʥʦʤʦ˂ʿʘ 

ʢʦʿʝ ʿʝ ʩʘʜʨʞʘʥʦ ʫ ʥʝʢʦʤ ʨʘʥʠʿʝ ʩʘʯʠˁʝʥʦʤ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʤ ʟʘʧʠʩʫ. ɸʢʦ ʿʝ ʪʘʿ ʟʘʧʠʩ 

ʩʘʩʪʘʚʠʦ ʥʦʪʘʨ ʧʨʝʜ ʢʦʿʠʤ ʩʝ ʟʘʢˀʫʯʫʿʝ ʠ ʥʦʚʠ ʫʛʦʚʦʨ, ʦʥ ʤʦʞʝ ʥʦʚʦʤ ʟʘʧʠʩʫ ʧʨʠʣʦʞʠʪʠ 

ʠʟʚʦʜ ʠʟ ʨʘʥʠʿʝ ʩʘʯʠˁʝʥʦʛ ʿʘʚʥʦʙʝʣʝʞʥʠʢʦʛ ʟʘʧʠʩʘ ʫ ʢʦʿʝʤ ʿʝ ʩʘʜʨʞʘʥʦ ʧʫʥʦʤʦ˂ʿʝ ʠʣʠ 

ʦʚʝʨʝʥʠ ʧʨʝʧʠʩ ʧʫʥʦʤʦ˂ʿʘ ʢʦʿʝ ʿʝ ʙʠʣʦ ʧʨʠʣʦʞʝʥʦ ʪʦʤ ʟʘʧʠʩʫ.618 ʋʢʦʣʠʢʦ ʿʝ ʨʘʥʠʿʠ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʩʘʩʪʘʚʠʦ ʜʨʫʛʠ ʥʦʪʘʨ ʫ ʢʦʿʝʤ ʿʝ ʩʘʜʨʞʘʥʘ ʠʣʠ ʤʫ ʿʝ ʧʨʠʣʦʞʝʥʘ 

ʧʫʥʦʤʦ˂, ʩʪʨʘʥʢʘ ʤʦʞʝ ʜʘ ʟʘʭʪʝʚʘ ʜʘ ʩʝ ʩʘʯʠʥʠ ʠʟʚʦʜ ʠʟ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʢʦʿʠ 

 
616 ʆ ʬʦʨʤʠ ʧʫʥʦʤʦ˂ʿʘ ʫ ʜʦʤʘ˂ʝʤ ʠ ʫʧʦʨʝʜʥʦʤ ʧʨʘʚʫ ʙʠ˂ʝ ʚʠʰʝ ʨʝʯʠ ʫ ʥʘʩʪʘʚʢʫ ʨʘʜʘ. 
617 § 69ʘ ʘɿʅʦʪ. 
618 K. Wagner, G. Knechtel, § 69 NO, Rz. 11. 
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ʩʝ ʦʜʥʦʩʠ ʥʘ ʧʫʥʦʤʦ˂ʿʝ ʠ ʜʘ ʿʝ ʧʨʝʜʘ ʥʦʪʘʨʫ ʢʦʿʠ ʩʘʩʪʘʚˀʘ ʥʦʚʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ 

ʢʘʦ ʠʟʚʦʨʥʠʢ.619 

 

2.2.1.2. ʆʙʘʚʝʟʘ ʠʩʧʠʪʠʚʘˁʘ ʠ ʧʦʫʯʘʚʘˁʘ 

ɱʘʚʥʠ ʙʝʣʝʞʥʠʢ ʿʝ ʜʫʞʘʥ ʜʘ ʩʪʨʘʥʢʝ ʫʧʦʟʥʘ ʩʘ ʧʨʘʚʥʠʤ ʧʦʩʣʝʜʠʮʘʤʘ ʫʛʦʚʦʨʘ ʢʦʿʠ 

ʟʘʢˀʫʯʫʿʫ. ʇʦʜ ʩʪʨʘʥʢʘʤʘ ʩʝ ʠ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʧʦʜʨʘʟʫʤʝʚʘʿʫ ʣʠʮʘ ʢʦʿʘ ʧʨʝʜ ˁʠʤʝ 

ʠʟʿʘʚˀʫʿʫ ʚʦˀʫ ʫ ʩʚʦʿʝ ʠʣʠ ʫ ʪʫʹʝ ʠʤʝ, ʘ ʥʝ ʦʥʘ ʢʦʿʘ ʧʦʩʨʝʜʥʦ ʫʯʝʩʪʚʫʿʫ ʫ ʟʘʢˀʫʯʝˁʫ 

ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʫ ʬʦʨʤʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ.620 ʅʦʪʘʨ ʿʝ ʜʫʞʘʥ ʜʘ ʠʩʧʠʪʘ ʚʦˀʫ 

ʩʪʨʘʥʘʢʘ ʠ ʮʠˀʝʚʝ ʢʦʿʝ ʥʘʩʪʦʿʝ ʜʘ ʧʦʩʪʠʛʥʫ ʧʨʘʚʥʠʤ ʧʦʩʣʦʤ ʢʦʿʠ ʟʘʢˀʫʯʫʿʫ. ʋʢʦʣʠʢʦ ʩʝ 

ʨʘʜʠ ʦ ʟʘʙʨʘˁʝʥʦʤ ʧʨʘʚʥʦʤ ʧʦʩʣʫ ʠʣʠ ʫʢʦʣʠʢʦ ʦʩʥʦʚʘʥʦ ʧʦʩʫʤˁʘ ʜʘ ʩʪʨʘʥʝ ʦʚʘʿ ʧʦʩʘʦ 

ʟʘʢˀʫʯʫʿʫ ʩʘʤʦ ʨʘʜʠ ʧʨʠʚʠʜʘ, ʠʟʠʛʨʘʚʘˁʘ ʟʘʢʦʥʘ ʠʣʠ ʫ ʮʠˀʫ ʧʨʦʪʠʚʧʨʘʚʥʦʛ ʦʰʪʝ˂ʝˁʘ 

ʪʨʝ˂ʝʛ ʣʠʮʘ, ʫ ʩʢʣʘʜʫ ʩʘ Ä34, ʩʪ. 1 ʘɿʅʦʪ, ʥʦʪʘʨ ʿʝ ʜʫʞʘʥ ʜʘ ʦʜʙʠʿʝ ʧʨʝʜʫʟʠʤʘˁʝ ʩʣʫʞʙʝʥʝ 

ʨʘʜˁʝ. ʋ ʩʣʫʯʘʿʫ ʜʘ ʩʝ ʥʝ ʨʘʜʠ ʦ ʟʘʙʨʘˁʝʥʦʤ ʫʛʦʚʦʨʫ, ʪʝ ʜʘ ʥʝʤʘ ʥʝʜʦʧʫʰʪʝʥʠʭ ʮʠˀʝʚʘ 

ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʧʦʫʯʘʚʘ ʩʪʨʘʥʢʝ ʦ ʦʙʠʤʫ ʠ ʧʨʘʚʥʠʤ ʧʦʩʣʝʜʠʮʘʤʘ 

ʫʛʦʚʦʨʘ. ʊʦʤ ʧʨʠʣʠʢʦʤ, ʦʙʠʤ ʧʦʫʯʘʚʘˁʘ ʟʘʚʠʩʠ ʦʜ ʩʪʝʧʝʥʘ ʟʥʘˁʘ, ʠʥʪʝʣʠʛʝʥʮʠʿʝ ʠ 

ʦʙʨʘʟʦʚʘˁʘ ʩʪʨʘʥʘʢʘ, ʢʘʦ ʠ ʪʦʛʘ ʜʘ ʣʠ ʩʫ ʟʘʩʪʫʧʘʥʝ ʠʣʠ ʩʘʚʝʪʦʚʘʥʝ ʦʜ ʩʪʨʘʥʝ ʩʪʨʫʯʥʠʭ 

ʣʠʮʘ.621 ʀʩʧʠʪʠʚʘˁʝʤ ʚʦˀʝ ʩʪʨʘʥʘʢʘ ʠ ˁʠʭʦʚʠʤ ʧʦʫʯʘʚʘˁʝʤ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʩʝ ʩʪʘʨʘ ʜʘ 

ʫʛʦʚʦʨ ʙʫʜʝ ʟʘʢˀʫʯʝʥ ʙʝʟ ʤʘʥʘ ʚʦˀʝ. 

ɺʘʛʥʝʨ ʠ ʂʥʝʭʪʝʣ ʥʘʚʦʜʝ ʜʘ ʩʝ ʩʪʨʘʥʝ ʤʦʛʫ ʦʜʨʝ˂ʠ ʧʦʫʯʘʚʘˁʘ ʟʙʦʛ ʪʦʛʘ ʰʪʦ ʩʫ ʦʥʝ 

ʩʘʤʝ ʢʚʘʣʠʬʠʢʦʚʘʥʝ ʠʣʠ ʚʝ˂ ʩʘʚʝʪʦʚʘʥʝ ʦʜ ʩʪʨʘʥʝ ʩʪʨʫʯʥʦʛ ʣʠʮʘ, ʠʣʠ ʢʘʜʘ ʦʥʝ ʧʦʜʥʝʩʫ 

ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʢʫ ʧʦʪʧʫʥ ʠ ʧʨʘʚʥʦ ʥʝʩʧʦʨʘʥ ʥʘʮʨʪ ʧʨʘʚʥʦʛ ʧʦʩʣʘ, ʪʝ ʢʘʜʘ ʩʫ ʠʤ ʿʘʩʥʠ 

ʟʥʘʯʘʿ ʠ ʧʦʩʣʝʜʠʮʝ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʢʦʿʠ ʟʘʢˀʫʯʫʿʫ. ʇʨʝʤʘ ʦʚʠʤ ʘʫʪʦʨʠʤʘ, ʦʙʘʚʝʟʘ 

ʧʦʫʯʘʚʘˁʘ ʥʝ ʧʦʩʪʦʿʠ ʥʠ ʢʘʜʘ ʿʝ ʿʘʩʥʦ ʜʘ ʪʦ ʥʝ ʙʠ ʠʤʘʣʦ ʙʠʣʦ ʢʘʢʚʫ ʩʚʨʭʫ ʟʙʦʛ 

ʥʝʦʪʢʣʦˁʠʚʝ ʧʨʠʩʪʨʘʩʥʦʩʪʠ ʠ ʪʚʨʜʦʛʣʘʚʦʩʪʠ ʠʣʠ ʧʦʪʧʫʥʝ ʥʝʨʘʟʫʤʥʦʩʪʠ ʩʪʨʘʥʘʢʘ.622 

ʀʧʘʢ ʦʥʠ ʠʩʪʠʯʫ ʜʘ ʿʝ ʧʦʪʨʝʙʥʦ ʩʪʨʘʥʢʝ ʤʘʢʘʨ ʤʠʥʠʤʘʣʥʦ ʧʦʫʯʠʪʠ, ʯʘʢ ʠ ʢʘʜʘ ʩʝ ʦʥʝ 

ʪʦʤʝ ʧʨʦʪʠʚʝ ʿʝʨ ʥʝ ʞʝʣʝ ʜʘ ʫʛʨʦʟʝ ʧʨʘʚʥʠ ʧʦʩʘʦ, ʢʘʦ ʠ ʜʘ ʟʘʩʪʫʧʘˁʝ ʩʪʨʘʥʘ ʦʜ ʩʪʨʘʥʝ 

ʘʜʚʦʢʘʪʘ ʧʨʠʣʠʢʦʤ ʟʘʢˀʫʯʝˁʘ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʥʝ ʠʩʢˀʫʯʫʿʝ ʘʫʪʦʤʘʪʩʢʠ ʦʙʘʚʝʟʫ 

ʧʦʫʯʘʚʘˁʘ, ʤʘʜʘ ʤʦʞʝ ʫʪʠʮʘʪʠ ʥʘ ˁʝʥ ʦʙʠʤ.623 ɱʘʚʥʠ ʙʝʣʝʞʥʠʢ ʜʫʞʘʥ ʿʝ ʜʘ ʚʦˀʫ 

 
619 Ibid. Rz. 10. 
620 Ibid, § 52 NO, Rz. 6. 
621 Ibid, § 52 NO, Rz. 7. 
622 Ibid, § 52 NO, Rz. 10. ʅʝʩʣʘʛʘˁʝ ʩʘ ʩʭʚʘʪʘˁʝʤ ɺʘʛʥʝʨʘ ʠ ʂʥʝʭʪʝʣʘ ʧʨʝʤʘ ʢʦʿʝʤ ʜʫʞʥʦʩʪ ʧʦʫʯʘʚʘˁʘ ʥʝ 

ʧʦʩʪʦʿʠ ʢʘʜʘ ʙʠ ʦʥʦ ʙʠʣʦ ʙʝʩʤʠʩʣʝʥʦ ʟʙʦʛ ʥʝʦʪʢʣʦˁʠʚʝ ʧʨʠʩʪʨʘʩʥʦʪʠ, ʪʚʨʜʦʛʣʘʚʦʩʪʠ ʠ ʥʝʨʘʟʫʤʥʦʩʪʠ 

ʩʪʨʘʥʘʢʘ ʠʟʨʘʟʠʣʠ ʩʤʦ ʫ ʜʝʣʫ ʦ ʬʫʥʢʮʠʿʘʤʘ ʬʦʨʤʝ. 
623 Ibid. 
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ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ ʧʨʝʥʝʩʝ ʫ ʟʘʧʠʩ ʿʘʩʥʦ ʠ ʧʦʪʧʫʥʦ. ʆʥ ʥʠʿʝ ʚʝʟʘʥ ʥʘʮʨʪʦʤ ʫʛʦʚʦʨʘ ʢʦʿʠ 

ʤʫ ʜʦʩʪʘʚʝ ʫʛʦʚʦʨʥʝ ʩʪʨʘʥʝ, ʚʝ˂ ʪʨʝʙʘ ʜʘ ʠʩʧʠʪʘ ʜʘ ʣʠ ʦʥ ʦʜʛʦʚʘʨʘ ʚʦˀʠ ʫʛʦʚʦʨʥʠʭ 

ʩʪʨʘʥʘ ʠ ʜʘ ʣʠ ʿʝ ʥʘ ʦʜʛʦʚʘʨʘʿʫ˂ʠ ʥʘʯʠʥ ʬʦʨʤʫʣʠʩʘʥ ʜʘ ʧʨʦʠʟʚʝʜʝ ʞʝˀʝʥʝ ʧʨʘʚʥʝ 

ʧʦʩʣʝʜʠʮʝ.624 ɿʙʦʛ ʪʦʛʘ ʩʝ ʢʘʞʝ ʜʘ ʦʥ ʥʠʿʝ ʩʘʤʦ ʩʚʝʜʦʢ ʜʘʚʘˁʘ ʠʟʿʘʚʝ ʚʦˀʝ, ʚʝ˂ ʠ 

ñʢʦʘʫʪʦʨñ ʩʘʜʨʞʠʥʝ ʠʟʿʘʚʝ ʚʦˀʝ ʫ ʠʩʧʨʘʚʠ.625 ɼʫʞʥʦʩʪʠ ʧʦʫʯʘʚʘˁʘ ʩʪʨʘʥʘʢʘ ʪʠʯʝ ʩʝ ʠ Ä 

53 ʘɿʅʦʪ, ʩ ʪʠʤ ʰʪʦ ʩʝ ʦʚʘ ʥʦʨʤʘ ʦʜʥʦʩʠ ʥʘ ʿʝʜʥʦ ʢʦʥʢʨʝʪʥʦ ʧʠʪʘˁʝ, ʥʘ ʩʣʫʯʘʿ ʢʘʜʘ 

ʩʪʨʘʥʢʝ ʫ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʞʝʣʝ ʜʘ ʫʚʨʩʪʝ ʠ ʦʜʨʝʜʙʝ ʢʦʿʝ ʩʫ ʥʝʿʘʩʥʝ, ʜʚʦʩʤʠʩʣʝʥʝ, 

ʢʦʿʝ ʙʠ ʣʘʢʦ ʤʦʛʣʝ ʜʦʚʝʩʪʠ ʜʦ ʩʧʦʨʘ ʠʟʤʝʹʫ ʩʪʨʘʥʘʢʘ, ʦʜʨʝʜʙʝ ʢʦʿʝ ʥʝ ʙʠ ʠʤʘʣʝ ʧʨʘʚʥʦ 

ʜʝʿʩʪʚʦ ʠʣʠ ʢʘʜʘ ʧʦʩʪʦʿʠ ʨʘʟʣʦʛ ʟʘ ʩʪʨʘʭ ʜʘ ʦʜʨʝʜʙʘ ʠʤʘ ʟʘ ʮʠˀ ʧʨʝʚʘʨʫ ʿʝʜʥʝ ʩʪʨʘʥʝ. 

ʊʘʜʘ ʿʝ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʜʫʞʘʥ ʜʘ ʩʪʨʘʥʢʘʤʘ ʫʢʘʞʝ ʥʘ ʩʚʦʿʝ ʩʫʤˁʝ, ʢʘʦ ʠ ʜʘ ʠʭ ʥʘ 

ʦʜʛʦʚʘʨʘʿʫ˂ʠ ʥʘʯʠʥ ʧʦʫʯʠ ʦ ʝʚʝʥʪʫʘʣʥʠʤ ʧʦʩʣʝʜʠʮʘʤʘ. ʋʢʦʣʠʢʦ ʩʪʨʘʥʢʝ ʠ ʧʦʨʝʜ ʪʦʛʘ 

ʠʥʩʠʩʪʠʨʘʿʫ ʜʘ ʩʝ ʜʘʪʘ ʦʜʨʝʜʙʘ ʫʥʝʩʝ ʫ ʫʛʦʚʦʨ, ʥʦʪʘʨ ʿʝ ʜʫʞʘʥ ʜʘ ʩʘʯʠʥʠ ʟʘʧʠʩ, ʘʣʠ ʜʘ ʫ 

ˁʝʛʘ ʿʘʩʥʦ ʫʥʝʩʝ ʩʚʦʿʝ ʟʘʧʘʞʘˁʝ.626  

2.2.1.3. ʏʠʪʘˁʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ 

ʅʘʢʦʥ ʩʘʩʪʘʚˀʘˁʘ ʟʘʧʠʩʘ ʥʦʪʘʨ ʿʝ ʜʫʞʘʥ ʜʘ ʛʘ ʧʨʦʯʠʪʘ ʩʪʨʘʥʢʘʤʘ ʧʨʝ ʜʘʚʘˁʘ 

ʩʘʛʣʘʩʥʦʩʪʠ ʠ ʧʦʪʧʠʩʠʚʘˁʘ ʠʩʧʨʘʚʝ. ʉʪʨʘʥʢʝ ʩʝ ʥʝ ʤʦʛʫ ʦʜʨʝ˂ʠ ʯʠʪʘˁʘ ʪʝʢʩʪʘ 

ʠʩʧʨʘʚʝ.627 ɱʘʚʥʠ ʙʝʣʝʞʥʠʢ ʤʦʨʘ ʜʘ ʧʨʠʩʫʩʪʚʫʿʝ ʯʠʪʘˁʫ ʠʩʧʨʘʚʝ, ʤʘʜʘ ʥʝ ʤʦʨʘ ʦʥ ʣʠʯʥʦ 

ʜʘ ʿʝ ʯʠʪʘ, ʚʝ˂ ʪʦ ʤʦʞʝ ʧʦʚʝʨʠʪʠ ʥʝʢʦʤ ʦʜ ʩʘʨʘʜʥʠʢʘ. ʋ ʣʠʪʘʨʝʪʫʨʠ ʩʝ ʥʘʚʦʜʠ ʜʘ ˂ʝ ʩʝ 

ʩʤʘʪʨʘʪʠ ʜʘ ʿʝ ʫʩʣʦʚ ʧʨʠʩʫʩʪʚʘ ʥʦʪʘʨʘ ʠʩʧʫˁʝʥ ʠ ʘʢʦ ʩʝ ʦʥ ʥʘʣʘʟʠ ʫ ʩʫʩʝʜʥʦʿ ʧʨʦʩʪʦʨʠʿʠ 

ʩʘ ʦʪʚʦʨʝʥʠʤ ʚʨʘʪʠʤʘ ʫʢʦʣʠʢʦ ʩʝ ʪʠʤʝ ʥʝ ʫʛʨʦʞʘʚʘ ˁʝʛʦʚʦ ʟʚʫʯʥʦ ʠ ʚʠʟʫʝʣʥʦ ʦʧʘʞʘˁʝ 

ʠ ʫʢʦʣʠʢʦ ʩʫ ʩʪʨʘʥʢʝ ʫʧʦʟʥʘʪʝ ʩʘ ʪʠʤʝ ʜʘ ʿʝ ʦʥ ʥʦʪʘʨ, ʘ ʥʝ ʣʠʮʝ ʢʦʿʝ ʯʠʪʘ ʪʝʢʩʪ ʠʩʧʨʘʚʝ.628 

ʇʦʧʫʪ ʥʝʤʘʯʢʝ, ʠ ʫ ʘʫʩʪʨʠʿʩʢʦʿ ʪʝʦʨʠʿʠ ʠʩʪʠʯʝ ʩʝ ʜʘ ʟʘ ʠʩʧʫˁʝˁʝ ʦʚʝ ʦʙʘʚʝʟʝ ʥʠʿʝ 

ʜʦʚʦˀʥʦ ʯʠʪʘˁʝ ʩʘ ʤʦʥʠʪʦʨʘ, ʚʝ˂ ʿʝ ʧʦʪʨʝʙʥʦ ʜʘ ʪʝʢʩʪ ʠʩʧʨʘʚʝ ʙʫʜʝ ʦʜʰʪʘʤʧʘʥ ʥʘ 

ʧʘʧʠʨʫ.629 ʊʘʢʦʹʝ, ʯʠʪʘˁʝ ʪʝʢʩʪʘ ʠʩʧʨʘʚʝ ʪʨʝʙʘ ʜʘ ʧʨʫʞʠ ʧʨʠʣʠʢʫ ʩʪʨʘʥʢʘʤʘ ʜʘ ʧʦʩʪʘʚʝ 

ʜʦʜʘʪʥʘ ʧʠʪʘˁʘ ʰʪʦ ʟʘʭʪʝʚʘ ʥʝʧʦʩʨʝʜʥʦʩʪ, ʪʝ ʩʝ ʠʩʢˀʫʯʫʿʝ ʤʦʛʫ˂ʥʦʩʪ ʠ ʟʘʤʝʥʝ ʯʠʪʘˁʘ 

ʧʫʰʪʘˁʝʤ ʪʦʥʩʢʦʛ ʟʘʧʠʩʘ ʪʝʢʩʪʘ ʠʩʧʨʘʚʝ.630 ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʩʝ ʩʪʨʘʥʢʘʤʘ ʯʠʪʘ 

ʫ ʮʝʣʦʩʪʠ, ʫʢˀʫʯʫʿʫ˂ʠ ʜʝʣʦʚʝ ʫ ʢʦʿʠʤʘ ʩʝ ʥʘʚʦʜʝ ʩʪʨʘʥʢʝ, ʥʦʪʘʨ, ʜʘʪʫʤ, ʩʣ. ʋʢʦʣʠʢʦ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʢʘʦ ʩʘʩʪʘʚʥʠ ʜʝʦ ʩʘʜʨʞʠ ʠ ʥʘʮʨʪʝ, ʧʣʘʥʦʚʝ, ʢʘʨʪʝ, ʦʥʠ ʩʝ, ʢʘʦ ʠ 

 
624 Ibid, § 52 NO, Rz. 14. 
625 Ibid, ʩʘ ʜʘˀʠʤ ʫʧʫ˂ʠʚʘˁʝʤ. 
626 Ä 53 ʘɿʅʦʪ. 
627 K. Wagner, G. Knechtel, § 53 Rz. 16 
628 Ibid, § 68 NO, Rz. 10. 
629 Ibid, § 52 NO, Rz. 16. 
630 Ibid. 
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ʫ ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ, ʫʤʝʩʪʦ ʯʠʪʘˁʘ ʜʘʿʫ ʩʪʨʘʥʢʘʤʘ ʥʘ ʫʚʠʜ.631 ɼʦʢʫʤʝʥʪʠ ʢʦʿʠ 

ʧʨʝʜʩʪʘʚˀʘʿʫ ʧʨʠʣʦʛʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʤ ʟʘʧʠʩʫ ʩʝ ʥʝ ʯʠʪʘʿʫ, ʦʩʠʤ ʘʢʦ ʩʝ ʨʘʜʠ ʦ 

ʧʨʠʚʘʪʥʠʤ ʠʩʧʨʘʚʘʤʘ ʢʦʿʝ ʩʝ ʩʦʣʝʤʥʠʟʫʿʫ.632 ʋ ʩʢʣʘʜʫ ʩʘ Ä 68, ʩʪ. 1, ʪʘʯ. f, ʫ ʟʘʧʠʩʫ ʤʦʨʘ 

ʜʘ ʩʝ ʢʦʥʩʪʘʪʫʿʝ ʜʘ ʿʝ ʧʨʦʯʠʪʘʥ ʩʪʨʘʥʢʘʤʘ, ʦʜʥʦʩʥʦ ʜʘ ʩʝ ʫʢʘʞʝ ʥʘ ʬʦʨʤʘʣʥʦʩʪʠ ʢʦʿʠʤʘ 

ʿʝ, ʫ ʩʢʣʘʜʫ ʩʘ ʦʜʨʝʜʙʘʤʘ ʘɿʅʦʪ ʟʘʤʝˁʝʥʦ ʯʠʪʘˁʝ. ɹʝʟ ʦʚʝ ʥʘʧʦʤʝʥʝ ʟʘʧʠʩ ʥʝ˂ʝ ʠʤʘʪʠ 

ʩʥʘʛʫ ʿʘʚʥʝ ʠʩʧʨʘʚʝ, ʯʘʢ ʠ ʘʢʦ ʿʝ ʠʩʧʨʘʚʘ ʥʘ ʦʜʛʦʚʘʨʘʿʫ˂ʠ ʥʘʯʠʥ ʧʨʦʯʠʪʘʥʘ ʩʪʨʘʥʢʘʤʘ. 

2.2.1.4. ʉʘʛʣʘʩʥʦʩʪ ʠ ʧʦʪʧʠʩʠ ʩʪʨʘʥʘʢʘ 

ɿʘ ʧʫʥʦʚʘʞʘʥ ʥʘʩʪʘʥʘʢ ʿ ʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʧʦʪʨʝʙʥʦ ʿʝ ʜʘ ʩʝ ʩʪʨʘʥʢʝ ʩʘʛʣʘʩʝ 

ʩʘ ˁʝʛʦʚʦʤ ʩʘʜʨʞʠʥʦʤ. ɳʠʭʦʚʘ ʩʘʛʣʘʩʥʦʩʪ ʥʝ ʤʦʨʘ ʜʘ ʙʫʜʝ ʠʟʨʘʞʝʥʘ ʨʝʯʠʤʘ, ʚʝ˂ ʿʝ 

ʜʦʚʦˀʥʦ ʠ ʧʦʥʘʰʘˁʝ ʢʦʿʝ ʫʢʘʟʫʿʝ ʥʘ ʪʦ ʜʘ ʿʝ ʩʪʨʘʥʢʘ ʩʘʛʣʘʩʥʘ ʩʘ ʧʨʦʯʠʪʘʥʠʤ ʪʝʢʩʪʦʤ 

ʠʩʧʨʘʚʝ ʧʦʧʫʪ, ʥʧʨ. ʢʣʠʤʘˁʘ ʛʣʘʚʦʤ ʠʣʠ ʙʝʩʧʦʛʦʚʦʨʥʦʛ ʧʦʪʧʠʩʠʚʘˁʘ ʠʩʧʨʘʚʝ.633 ʂʘʦ ʠ 

ʟʘ ʯʠʪʘˁʝ ʠʩʧʨʘʚʝ, ʠʩʪʦʤ ʦʜʨʝʜʙʦʤ ʘɿʅʦʪ ʧʨʝʜʚʠʹʝʥʦ ʿʝ ʠ ʜʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ 

ʥʝ˂ʝ ʠʤʘʪʠ ʩʥʘʛʫ ʿʘʚʥʝ ʠʩʧʨʘʚʝ ʘʢʦ ʫ ˁʝʤʫ ʥʦʪʘʨ ʥʝ ʢʦʥʩʪʘʪʫʿʝ ʜʘ ʩʫ ʩʝ ʩʪʨʘʥʢʝ ʩʘʛʣʘʩʠʣʝ 

ʩʘ ʩʘʜʨʞʠʥʦʤ ʘʢʪʘ. ʋ ʘɿʅʦʪ ʥʠʿʝ ʦʜʨʝʹʝʥʦ ʰʪʘ ʩʝ ʩʤʘʪʨʘ ʧʦʪʧʠʩʦʤ. ʇʨʝʤʘ ʘʫʩʪʨʠʿʩʢʠʤ 

ʘʫʪʦʨʠʤʘ, ʥʘʚʦʹʝˁʝ ʧʨʝʟʠʤʝʥʘ ʿʝ ʜʦʚʦˀʥʦ, ʦʩʠʤ ʢʘʜʘ ʩʫ ʦʙʝ ʩʪʨʘʥʢʝ ʠʩʪʦʛ ʧʨʝʟʠʤʝʥʘ, 

ʢʘʜʘ ʿʝ ʧʦʪʨʝʙʥʦ ʥʘʚʝʩʪʠ ʠ ʠʤʝ ʨʘʜʠ ʣʘʢʰʝʛ ʨʘʟʣʠʢʦʚʘˁʘ. ʉʘʤʦ ʠʤʝ ʙʝʟ ʧʨʝʟʠʤʝʥʘ ʥʠʿʝ 

ʜʦʚʦˀʥʦ, ʦʩʠʤ ʘʢʦ ʩʝ ʥʧʨ. ʨʘʜʠ ʦ ʮʨʢʚʝʥʠʤ ʚʝʣʠʢʦʜʦʩʪʦʿʥʠʮʠʤʘ. ʊʘʢʦʹʝ, ʤʦʛʫ˂ʝ ʿʝ ʠ 

ʜʦʜʘʪʠ ʠ ʜʝʚʦʿʘʯʢʦ ʧʨʝʟʠʤʝ ʠʣʠ ʫʤʝʪʥʠʯʢʦ ʠʤʝ. ʇʘʨʘʬ ʠʣʠ ʠʥʠʮʠʿʘʣʠ ʥʠʩʫ ʜʦʚʦˀʥʠ ʜʘ 

ʙʠ ʩʝ ʩʤʘʪʨʘʣʠ ʧʦʪʧʠʩʦʤ ʢʘʦ ʦʙʘʚʝʟʥʠʤ ʝʣʝʤʝʥʪʦʤ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ. ʈʫʢʦʧʠʩ 

ʩʪʨʘʥʢʝ ʥʝ ʤʦʨʘ ʙʠʪʠ ʯʠʪʘʢ, ʘʣʠ ʿʝ ʧʦʪʨʝʙʥʦ ʜʘ ʩʝ ʚʠʜʠ ʜʘ ʿʝ ʠʤʝ ʥʘʚʝʜʝʥʦ ʫ 

ʧʦʪʧʫʥʦʩʪʠ.634 ʂʘʜʘ ʩʝ ʫʛʦʚʦʨ ʫ ʬʦʨʤʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʟʘʢˀʫʯʫʿʝ ʧʦʩʨʝʜʩʪʚʦʤ 

ʟʘʩʪʫʧʥʠʢʘ, ʟʘʩʪʫʧʥʠʢ ʧʦʪʧʠʩʫʿʝ ʠʩʧʨʘʚʫ ʩʚʦʿʠʤ ʠʤʝʥʦʤ, ʘ ʥʝ ʠʤʝʥʦʤ ʟʘʩʪʫʧʘʥʦʛ 

ʣʠʮʘ.635  

2.2.2. ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʢʘʦ ʿʘʚʥʘ ʠʩʧʨʘʚʘ 

ʇʨʝʤʘ Ä2 ʘɿʅʦʪ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʠʩʧʨʘʚʝ (ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ, 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩʥʠʢ ʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʧʦʪʚʨʜʘ), ʢʘʦ ʠ ˁʠʭʦʚʠ ʧʨʝʧʠʩʠ ʢʦʿʠ ʩʫ 

ʩʘʯʠˁʝʥʠ ʫ ʩʢʣʘʜʫ ʩʘ ʟʘʢʦʥʦʤ ʧʨʝʜʩʪʘʚˀʘʿʫ ʿʘʚʥʝ ʠʩʧʨʘʚʝ ʧʦʜ ʫʩʣʦʚʦʤ ʜʘ ʩʫ ʩʘʩʪʘʚˀʝʥʠ 

ʫ ʩʢʣʘʜʫ ʩʘ ʧʨʦʧʠʩʘʥʠʤ ʙʠʪʥʠʤ ʬʦʨʤʘʣʥʦʩʪʠʤʘ. ʊʘʢʦ ʩʫ ʫ Ä68 ʥʘʚʝʜʝʥʠ ʝʣʝʤʝʥʪʠ ʢʦʿʝ 

ʩʚʘʢʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʤʦʨʘ ʜʘ ʩʘʜʨʞʠ ʧʦʜ ʧʨʝʪˁʦʤ ʛʫʙʠʪʢʘ ʩʥʘʛʝ ʿʘʚʥʝ ʠʩʧʨʘʚʝ. 

 
631 Ibid. 
632 Ibid. 
633 Ibid, Rz. 17. 
634 Ibid, Rz. 13. 
635 Ibid, Rz. 14. 
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ʊʫ ʩʧʘʜʘʿʫ ʤʝʩʪʦ, ʜʘʥ, ʤʝʩʝʮ ʠ ʛʦʜʠʥʘ ʧʨʝʜʫʟʠʤʘˁʘ ʨʘʜˁʝ, ʠʤʝ, ʧʨʝʟʠʤʝ ʠ ʩʝʜʠʰʪʝ 

ʥʦʪʘʨʘ, ʠʤʝ ʠ ʧʨʝʟʠʤʝ ʩʪʨʘʥʘʢʘ, ʢʘʦ ʠ ʩʚʝʜʦʢʘ, ʦʩʦʙʘ ʦʜ ʧʦʚʝʨʝˁʘ ʠ ʪʫʤʘʯʘ ʫʢʦʣʠʢʦ 

ʫʯʝʩʪʚʫʿʫ ʫ ʥʘʩʪʘʥʢʫ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʩʘʜʨʞʠʥʫ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʠ ʫʧʫ˂ʠʚʘˁʝ ʥʘ 

ʧʫʥʦʤʦ˂ʿʘ ʠ ʜʨʫʛʝ ʧʨʠʣʦʛʝ ʫʢʦʣʠʢʦ ʥʠʩʫ ʩʧʦʿʝʥʠ ʩʘ ʟʘʧʠʩʦʤ, ʥʘʧʦʤʝʥʝ ʜʘ ʿʝ ʟʘʧʠʩ 

ʧʨʦʯʠʪʘʥ ʩʪʨʘʥʢʘʤʘ ʠ ʜʘ ʩʫ ʩʝ ʦʥʝ ʩʘ ˁʠʤʝ ʩʘʛʣʘʩʠʣʝ, ʧʦʪʧʠʩ ʩʪʨʘʥʘʢʘ, ʢʘʦ ʠ ʩʚʝʜʦʢʘ, 

ʦʩʦʙʘ ʦʜ ʧʦʚʝʨʝˁʘ ʠ ʪʫʤʘʯʘ ʢʦʿʠ ʩʫ ʙʠʣʠ ʫʢˀʫʯʝʥʠ ʫ ʧʦʩʪʫʧʘʢ ʩʘʩʪʘʚˀʘˁʘ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʧʦʪʧʠʩ ʠ ʧʝʯʘʪ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ. ʋ ʜʨʫʛʦʤ ʩʪʘʚʫ ʦʚʦʛ 

ʧʘʨʘʛʨʘʬʘ ʧʨʝʜʚʠʹʝʥʦ ʿʝ ʜʘ ʥʦʪʘʨ ʫ ʟʘʧʠʩʫ ʪʨʝʙʘ ʜʘ ʥʘʚʝʜʝ ʠ ʘʜʨʝʩʫ ʩʪʨʘʥʘʢʘ, ʩʚʝʜʦʢʘ 

ʠʜʝʥʪʠʪʝʪʘ ʠ ʘʢʪʘ, ʦʩʦʙʘ ʦʜ ʧʦʚʝʨʝˁʘ ʠ ʪʫʤʘʯʘ, ʢʘʦ ʠ ʪʦ ʜʘ ʣʠ ʧʦʟʥʘʿʝ ʦʚʘ ʣʠʮʘ ʠ ʥʘ ʢʦʿʠ 

ʥʘʯʠʥ ʿʝ ʫʪʚʨʜʠʦ ˁʠʭʦʚ ʠʜʝʥʪʠʪʝʪ. ʄʝʹʫʪʠʤ, ʠʟʦʩʪʘʥʘʢ ʦʚʠʭ ʝʣʝʤʝʥʘʪʘ, ʟʘ ʨʘʟʣʠʢʫ ʦʜ 

ʦʥʠʭ ʠʟ ʧʨʚʦʛ ʩʪʘʚʘ ʥʝ ʦʜʫʟʠʤʘ ʟʘʧʠʩʫ ʩʚʦʿʩʪʚʦ ʿʘʚʥʝ ʠʩʧʨʘʚʝ.  

ʆʩʠʤ ʪʦʛʘ, ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʥʝʤʘ ʩʚʦʿʩʪʚʦ ʿʘʚʥʝ ʠʩʧʨʘʚʝ ʥʠ ʫ ʩʣʫʯʘʿʫ 

ʥʝʧʦʩʪʫʧʘˁʘ ʫ ʩʢʣʘʜʫ ʩʘ ÄÄ 54-65 ʘɿʅʦʪ ʢʦʿʠʤʘ ʩʝ ʫʨʝʹʫʿʝ ʥʘʯʠʥ ʫʪʚʨʹʠʚʘˁʘ ʠʜʝʥʪʠʪʝʪʘ 

ʫʯʝʩʥʠʢʘ ʧʦʩʪʫʧʢʘ, ʫʯʝʰ˂ʝ ʩʚʝʜʦʢʘ ʠ ʪʫʤʘʯʘ.636 ʅʘ ʢʨʘʿʫ, ʧʦʩʪʫʧʘˁʝ ʩʫʧʨʦʪʥʦ ÄÄ32 ʠ 33 

ʘɿʅʦʪ ʪʘʢʦʹʝ ʠʤʘ ʟʘ ʧʦʩʣʝʜʠʮʫ ʠʟʦʩʪʘʥʘʢ ʩʚʦʿʩʪʚʘ ʿʘʚʥʝ ʠʩʧʨʘʚʝ. ʋ Ä 32 ʧʨʝʜʚʠʹʝʥʘ ʿʝ 

ʟʘʙʨʘʥʘ ʚʨʰʝˁʘ ʦʚʣʘʰ˂ʝˁʘ, ʦʜʥʦʩʥʦ ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʭ ʠʩʧʨʘʚʘ ʧʨʝ 

ʧʦʣʘʛʘˁʘ ʟʘʢʣʝʪʚʝ, ʧʨʝ ʧʨʝʫʟʠʤʘˁʘ ʥʦʚʦʛ ʤʝʩʪʘ ʠʣʠ ʥʘʢʦʥ ʧʨʝʩʪʘʥʢʘ ʩʣʫʞʙʝ ʿʘʚʥʦʛ 

ʙʝʣʝʞʥʠʢʘ, ʫ ʚʝʟʠ ʩʘ Ä19 ʘɿʅʦʪ. ʉʣʝʜʝ˂ʠʤ ʧʘʨʘʛʨʘʬʦʤ ʨʝʛʫʣʠʰʫ ʩʝ ʨʘʟʣʦʟʠ ʠʩʢˀʫʯʝˁʘ 

ʥʦʪʘʨʘ, ʦʜʥʦʩʥʦ ʟʘʙʨʘˁʫʿʝ ʩʝ ʥʦʪʘʨʫ ʩʘʩʪʘʚˀʘˁʝ ʠʩʧʨʘʚʘ ʫ ʩʪʚʘʨʠʤʘ ʫ ʢʦʿʠʤʘ ʿʝ ʫʯʝʩʥʠʢ 

ʦʥ, ˁʝʛʦʚ ʩʫʧʨʫʞʥʠʢ ʠʣʠ ʣʠʮʝ ʩʘ ʢʦʿʠʤ ʿʝ ʫ ʧʨʘʚʦʿ ʣʠʥʠʿʠ ʫ ʢʨʚʥʦʤ ʩʨʦʜʩʪʚʫ, ʪʘʟʙʠʥʩʢʦʤ 

ʠʣʠ ʧʦ ʫʩʚʦʿʝˁʫ, ʢʘʦ ʠ ʣʠʮʘ ʩʘ ʢʦʿʠʤʘ ʿʝ ʫ ʧʦʙʦʯʥʦʤ ʢʨʚʥʦʤ ʩʨʦʜʩʪʚʫ ʜʦ ʯʝʪʚʨʪʦʛ 

ʩʪʝʧʝʥʘ, ʦʜʥʦʩʥʦ ʫ ʪʘʟʙʠʥʩʢʦʤ ʩʨʦʜʩʪʚʫ ʜʦ ʜʨʫʛʦʛ ʩʪʝʧʝʥʘ.637 ʀʩʪʦ ʚʘʞʠ ʠ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ 

ʩʝ ʠʩʧʨʘʚʘ ʩʘʩʪʘʚˀʘ ʦ ʨʘʩʧʦʣʘʛʘˁʫ ʢʦʿʝ ʩʝ ʚʨʰʠ ʫ ʢʦʨʠʩʪ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʠʣʠ 

ʧʨʝʪʭʦʜʥʦ ʥʘʚʝʜʝʥʠʭ ˁʝʤʫ ʙʣʠʩʢʠʭ ʣʠʮʘ. ɿʘʙʨʘʥʘ ʩʘʩʪʘʚˀʘˁʘ ʠʩʧʨʘʚʝ ʫ ʥʘʚʝʜʝʥʠʤ 

ʩʣʫʯʘʿʝʚʠʤʘ ʚʘʞʠ ʠ ʫ ʩʣʫʯʘʿʫ ʧʨʝʩʪʘʥʢʘ ʙʣʠʩʢʦʛ ʦʜʥʦʩʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʩʘ ʥʘʚʝʜʝʥʠʤ 

ʣʠʮʠʤʘ.638 

2.3. ʉʦʣʝʤʥʠʟʘʮʠʿʘ ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ (Solennisierung) 

ʋ ʘʫʩʪʨʠʿʩʢʦʤ ʧʨʘʚʫ ʧʦʨʝʜ ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʧʨʝʜʚʠʹʝʥʘ ʿʝ 

ʤʦʛʫ˂ʥʦʩʪ ʠ ʩʦʣʝʤʥʠʟʘʮʠʿʝ (Solennisierung) ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ. ʇʦʩʪʫʧʢʦʤ 

ʩʦʣʝʤʥʠʟʘʮʠʿʝ ʧʨʠʚʘʪʥʘ ʠʩʧʨʘʚʘ ʧʦʩʪʘʿʝ ʿʘʚʥʘ ʠʩʧʨʘʚʘ. ʋ Ä 54 ʘɿʅʦʪ ʢʦʿʠʤ ʿʝ ʦʚʦ ʧʠʪʘˁʝ 

 
636 § 66 ʘɿʅʦʪ. 
637 Ä 33, ʩʪ. 1 ʘɿʅʦʪ. 
638 Ä 33, ʩʪ. 3 ʘɿʅʦʪ. 
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ʨʝʛʫʣʠʩʘʥʦ ʩʪʦʿʠ ʜʘ ʣʠʮʘ ʢʦʿʘ ʩʫ ʩʘʩʪʘʚʠʣʘ ʧʨʠʚʘʪʥʫ ʠʩʧʨʘʚʫ, ʥʝʢʘ ʦʜ ʪʠʭ ʣʠʮʘ ʠʣʠ 

ʜʫʞʥʠʢ ʠʟ ʪʝ ʠʩʧʨʘʚʝ ʤʦʛʫ ʪʨʘʞʠʪʠ ʜʘ ʩʝ ʦʥʘ ʥʦʪʘʨʩʢʠ ʧʦʪʚʨʜʠ ʦ ʯʝʤʫ ʩʝ ʪʦʤ ʧʨʠʣʠʢʦʤ 

ʩʘʯʠˁʘʚʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ.639 ʆʚʘʿ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʫ ʪʝʦʨʠʿʠ ʩʝ ʥʘʟʠʚʘ 

Mantelakt. ɼʘ ʙʠ ʧʨʠʚʘʪʥʘ ʠʩʧʨʘʚʘ ʙʠʣʘ ʩʦʣʝʤʥʠʟʦʚʘʥʘ, ʦʜʥʦʩʥʦ ʜʘ ʙʠ ʩʪʝʢʣʘ ʩʚʦʿʩʪʚʦ 

ʿʘʚʥʝ ʠʩʧʨʘʚʝ ʧʦʪʨʝʙʥʦ ʿʝ ʜʘ ʩʪʨʘʥʢʝ ʧʦʜʥʝʩʫ ʠʩʧʨʘʚʫ ʥʦʪʘʨʫ, ʘ ʧʦʪʦʤ ʜʘ ʦʥ ʠʩʧʠʪʘ ʜʘ 

ʣʠ ʿʝ ʦʥʘ ʫ ʩʢʣʘʜʫ ʩʘ  ÄÄ 34, 36, 52 ʠ 53 ʘɿʅʦʪ ʦ ʢʦʿʠʤʘ ʿ ʝ ʜʫʞʘʥ ʜʘ ʚʦʜʠ ʨʘʯʫʥʘ ʠ ʢʘʜʘ ʦʥ 

ʩʘʯʠˁʘʚʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ. ʂʘʜʘ ʫʪʚʨʜʠ ʜʘ ʥʝ ʧʦʩʪʦʿʠ ʧʨʝʧʨʝʢʘ ʟʘ ʩʦʣʝʤʥʠʟʘʮʠʿʫ, 

ʘʢʪ ʧʦʪʧʠʩʫʿʫ ʦʥ ʠ ʩʚʝʜʦʮʠ ʧʦʜ ʫʩʣʦʚʦʤ ʜʘ ʩʫ ʦʥʠ ʫʯʝʩʪʚʦʚʘʣʠ ʫ ʧʦʩʪʫʧʢʫ ʫ ʩʢʣʘʜʫ ʩʘ Ä 

56 ʘɿʅʦʪ ʫ ʢʦʿʝʤ ʩʫ ʥʘʚʝʜʝʥʝ ʩʠʪʫʘʮʠʿʝ ʫ ʢʦʿʠʤʘ ʿʝ ʥʝʦʧʭʦʜʥʦ ˁʠʭʦʚʦ ʫʯʝʰ˂ʝ.640 

ʀʩʧʨʘʚʘ ʢʦʿʘ ʩʝ ʧʦʪʚʨʹʫʿʝ ʩʝ ʧʦʪʦʤ ʧʨʠʯʚʨh ˂ʫʿʝ ʟʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʠ ʯʫʚʘ 

ʟʘʿʝʜʥʦ ʩʘ ˁʠʤ.641 ʄʝʹʫʪʠʤ, ʦʥʘ ʩʝ ʥʝ ʩʤʘʪʨʘ ʧʨʠʣʦʛʦʤ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʤ ʟʘʧʠʩʫ, ʚʝ˂ 

ˁʝʛʦʚʠʤ ʩʘʩʪʘʚʥʠʤ ʜʝʣʦʤ.642 ɹʫʜʫ˂ʠ ʜʘ ʧʨʝʜʩʪʘʚˀʘ ˁʝʛʦʚ ʩʘʩʪʘʚʥʠ ʜʝʦ ʙʝʣʝʞʥʠʢʦʚʘ 

ʜʫʞʥʦʩʪ ʯʠʪʘˁʘ ʩʘʜʨʞʠʥʝ ʟʘʧʠʩʘ ʦʙʫʭʚʘʪʘ ʠ ʩʘʜʨʞʠʥʫ ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ. ʋ ʩʢʣʘʜʫ ʩʘ 

ʧʨʝʪʭʦʜʥʦ ʥʘʚʝʜʝʥʠʤ ʦʜʨʝʜʙʘʤʘ, ʥʦʪʘʨ ʿʝ ʜʫʞʘʥ ʠ ʜʘ ʠʩʧʠʪʘ ʜʘ ʣʠ ʩʪʨʘʥʢʝ ʠʟ ʧʨʠʚʘʪʥʝ 

ʠʩʧʨʘʚʝ ʠʤʘʿʫ ʧʦʪʨʝʙʥʫ ʧʦʩʣʦʚʥʫ ʩʧʦʩʦʙʥʦʩʪ, ʦʜʥʦʩʥʦ ʦʚʣʘʰ˂ʝˁʝ, ʢʘʦ ʠ ʜʘ ʣʠ ʿʝ ʧʨʘʚʥʠ 

ʧʦʩʘʦ ʠʟ ʠʩʧʨʘʚʝ ʢʦʿʘ ʩʝ ʩʦʣʝʤʥʠʟʫʿʝ ʟʘʙʨʘˁʝʥ ʠʣʠ ʫʩʤʝʨʝʥ ʥʘ ʠʟʠʛʨʘʚʘˁʝ ʟʘʢʦʥʘ ʠʣʠ ʫ 

ʮʠˀʫ ʧʨʦʪʠʚʧʨʘʚʥʦʛ ʦʰʪʝ˂ʝˁʘ ʪʨʝ˂ʝʛ ʣʠʮʘ. ɼʫʞʥʦʩʪ ʧʦʫʯʘʚʘˁʘ ʩʪʨʘʥʘʢʘ ʢʦʿʘ ʿʝ 

ʢʘʨʘʢʪʝʨʠʩʪʠʯʥʘ ʟʘ ʬʦʨʤʫ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʧʦʩʪʦʿʠ ʠ ʫ ʩʣʫʯʘʿʫ ʩʦʣʝʤʥʠʟʘʮʠʿʝ 

ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ, ʪʝ ʿʝ ʥʦʪʘʨ ʜʫʞʘʥ ʜʘ ʫʧʦʟʥʘ ʩʪʨʘʥʢʝ ʩʘ ʩʤʠʩʣʦʤ ʠ ʧʦʩʣʝʜʠʮʘʤʘ 

ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʯʠʿʘ ʩʘʜʨʞʠʥʘ ʿʝ ʠʟʨʘʞʝʥʘ ʫ ʧʨʠʚʘʪʥʦʿ ʠʩʧʨʘʚʠ. 

ʉʦʣʝʤʥʠʟʘʮʠʿʘ ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ ʤʦʛʫ˂ʘ ʿʝ ʩʘʤʦ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʿʝ ʫ ˁʦʿ ʩʘʜʨʞʘʥʘ 

ʠʟʿʘʚʘ ʚʦˀʝ ʠʣʠ ʧʨʘʚʥʠ ʧʦʩʘʦ. ʉ ʦʙʟʠʨʦʤ ʥʘ ʪʦ ʜʘ ʩʝ ʦ ˁʦʿ ʩʘʯʠˁʘʚʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ 

ʟʘʧʠʩ ʢʦʿʠʤ ʩʝ ʦʥʘ ʧʦʪʚʨʹʫʿʝ (Mantelakt) ˁʝʥʘ ʩʘʜʨʞʠʥʘ ʤʦʨʘ ʜʘ ʙʫʜʝ ʧʦʜʦʙʥʘ ʟʘ 

ʩʘʯʠˁʘʚʘˁʝ ʦʚʝ ʚʨʩʪʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʠʩʧʨʘʚʝ.643 ʋ ʪʝʦʨʠʿʠ ʠ ʩʫʜʩʢʦʿ ʧʨʘʢʩʠ ʩʝ 

ʧʦʩʪʘʚʠʣʦ ʧʠʪʘˁʝ ʜʘ ʣʠ ʿʝ ʩʦʣʝʤʥʠʟʘʮʠʿʘ  ʜʦʧʫʰʪʝʥʘ ʠ ʢʦʜ ʦʥʠʭ ʧʨʘʚʥʠʭ ʧʦʩʣʦʚʘ ʟʘ ʢʦʿʝ 

ʩʝ ʟʘʭʪʝʚʘ ʬʦʨʤʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʧʨʝʤʘ ʧʨʘʚʠʣʠʤʘ ʘɿɱɸ. ɼʦʢ ʿʝ ʩʫʜʩʢʘ ʧʨʘʢʩʘ 

ʥʘ ʦʚʦ ʧʠʪʘˁʝ ʧʦʪʚʨʜʥʦ ʦʜʛʦʚʦʨʠʣʘ, ʫ ʪʝʦʨʠʿʠ ʩʝ ʤʦʛʫ ʩʨʝʩʪʠ ʨʘʟʣʠʯʠʪʘ ʩʭʚʘʪʘˁʘ. ʊʘʢʦ 

 
639 Ä 54, ʩʪ. 1 ʘɿʅʦʪ. 
640 Ä 54, ʩʪ. 2 ʘɿʅʦʪ. ʇʨʝʤʘ Ä 56 ʘɿʅʦʪ, ʧʦʪʨʝʙʥʦ ʿʝ ʜʘ ʜʚʘ ʩʚʝʜʦʢʘ (ʩʚʝʜʦʮʠ ʘʢʪʘ, Aktszeugen) ʧʨʠʩʫʩʪʚʫʿʫ 

ʩʘʯʠˁʘʚʘˁʫ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʘʢʪʘ ʦ ʫʛʦʚʦʨʫ ʦ ʥʘʩʣʝʹʠʚʘˁʫ ʠʣʠ ʜʨʫʛʦʤ ʪʝʩʪʘʤʝʥʪʘʨʥʦʤ ʥʘʣʦʛʫ 

(letztwillige Anordnung), ʘʢʦ ʿʝ ʿʝʜʥʘ ʩʪʨʘʥʘ ʥʝʧʠʩʤʝʥʘ, ʥʝ ʛʦʚʦʨʠ ʿʝʟʠʢ ʥʘ ʢʦʿʝʤ ʿʝ ʩʘʩʪʘʚˀʝʥ ʟʘʧʠʩ ʠʣʠ ʿʝ 

ʩʣʝʧʘ, ʛʣʫʚʘ ʠʣʠ ʥʝʤʘ. ʆʩʠʤ ʪʦʛʘ, ʩʪʨʘʥʢʝ ʤʦʛʫ ʧʦʟʚʘʪʠ ʩʚʝʜʦʢʝ ʜʘ ʧʨʠʩʫʩʪʚʫʿʫ ʩʘʩʪʘʚˀʘˁʫ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʠ ʫ ʜʨʫʛʠʤ ʩʣʫʯʘʿʝʚʠʤʘ. ʇʨʠʩʫʩʪʚʦ ʜʚʘ ʩʚʝʜʦʢʘ ʤʦʞʝ ʙʠʪʠ ʟʘʤʝˁʝʥʦ ʧʨʠʩʫʩʪʚʦʤ 

ʧʦʟʚʘʥʦʛ ʜʨʫʛʦʛ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ. 
641 § 54, ʩʪ. 3 ʘɿʅʦʪ. 
642 K. Wagner, G. Knechtel, § 68 NO, Rz. 7. 
643 Ibid, § 54 NO, Rz. 6.  
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ʩʝ ʫ ʿʝʜʥʦʿ ʧʨʝʩʫʜʠ ʠʟ 1968. ʛʦʜʠʥʝ ɺʨʭʦʚʥʠ ʩʫʜ ʠʟʨʠʯʠʪʦ ʠʟʿʘʩʥʠʦ ʜʘ ʩʦʣʝʤʥʠʟʘʮʠʿʘ 

ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ ʟʘʤʝˁʫʿʝ ʩʘʩʪʘʚˀʘˁʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʢʘʦ ʠ ʜʘ ʩʝ ʫʛʦʚʦʨʠ ʟʘ 

ʢʦʿʝ ʿʝ ʫ ʘɿɱɸ ʧʨʝʜʚʠʹʝʥʘ ʦʚʘ ʬʦʨʤʘ ʤʦʛʫ ʧʫʥʦʚʘʞʥʦ ʟʘʢˀʫʯʠʪʠ ʠ ʩʦʣʝʤʥʠʟʘʮʠʿʦʤ 

ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ ʦʜʙʘʮʫʿʫ˂ʠ ʩʪʘʚ ɺʘʿʩʘ ʢʦʿʠ ʩʝ ʧʦʚʦʜʦʤ ʦʚʦʤ ʧʠʪʘˁʘ ʠʟʿʘʩʥʠʦ 

ʩʫʧʨʦʪʥʦ.644 ʇʨʠ ʠʩʪʦʤ ʩʪʘʚʫ ʩʫʜ ʿʝ ʦʩʪʘʦ ʠ ʫ ʢʘʩʥʠʿʠʤ ʦʜʣʫʢʘʤʘ.645 

ɺʘʿʩʦʚʦ ʩʭʚʘʪʘˁʝ ʦʜ ʢʦʿʝʛ ʿʝ ʫ ʥʘʚʝʜʝʥʦʿ ʧʨʝʩʫʜʠ ʦʜʩʪʫʧʠʦ ʩʫʜ, ʛʣʘʩʠ: Ăɹʫʜʫ˂ʠ ʜʘ 

ʿʝ ʧʨʠʚʘʪʥʘ ʠʩʧʨʘʚʘ ʦ ʟʘʢˀʫʯʝˁʫ ʙʨʘʯʥʦʛ ʫʛʦʚʦʨʘ ʥʝʚʘʞʝ˂ʘ, ʦʥʘ ʥʝʤʘ ʟʥʘʯʘʿ. 

ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʧʦʪʚʨʜʘ ʪʘʢʚʝ ʥʝʚʘʞʝ˂ʝ ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ ʿʝ ʠʩʢˀʫʯʝʥʘ ʠ ʥʦʪʘʨ ʥʝ ʩʤʝ 

ʜʘ ʧʨʝʜʫʟʤʝ ʩʣʫʞʙʝʥʫ ʨʘʜˁʫ ʦʚʝ ʚʨʩʪʝ ʿʝʨ ʩʝ ʨʘʜʠ ʦ ʧʨʘʚʥʦʤ ʧʦʩʣʫ ʢʦʿʠ ʿʝ ʟʘʢˀʫʯʝʥ 

ʨʘʜʠ ʠʟʠʛʨʘʚʘˁʘ ʘɿɱɸñ.646 ʀʧʘʢ, ʟʘ ʨʘʟʣʠʢʫ ʦʜ ˁʝʛʘ, ʚʝ˂ʠʥʘ ʘʫʪʦʨʘ ʥʝ ʠʩʢˀʫʯʫʿʝ ʘʧʨʠʦʨʠ 

ʤʦʛʫ˂ʥʦʩʪ ʟʘʤʝʥʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʠ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʿʝ ʟʘ ʦʜʨʝʹʝʥʠ ʧʨʘʚʥʠ ʧʦʩʘʦ 

ʧʨʝʜʚʠʹʝʥʘ ʦʙʘʚʝʟʥʘ ʬʦʨʤʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʘʣʠ ʿʝ ʠ ʥʝ ʧʨʠʭʚʘʪʘ ʙʝʟʨʝʟʝʨʚʥʦ 

ʢʘʢʦ ʿʝ ʪʦ ʫʯʠʥʠʦ ɺʨʭʦʚʥʠ ʩʫʜ ʫ ʥʘʚʝʜʝʥʠʤ ʧʨʝʩʫʜʘʤʘ. ʇʨʝʤʘ ʂʦʩʪʥʝʨʫ, ʦʥʘ ʟʘʚʠʩʠ ʦʜ 

ʮʠˀʘ ʢʦʿʠ ʿʝ ʟʘʢʦʥʦʜʘʚʘʮ ʪʝʞʠʦ ʜʘ ʦʩʪʚʘʨʠ ʥʘʤʝʪʘˁʝʤ ʦʙʘʚʝʟʥʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʬʦʨʤʝ 

ʟʘ ʦʜʨʝʹʝʥʠ ʧʨʘʚʥʠ ʧʦʩʘʦ.647 ʇʨʝʤʘ ɺʘʛʥʝʨʫ ʠ ʂʥʝʭʪʝʣʫ, ʥʝʤʦʛʫ˂ʥʦʩʪ ʫʯʝʩʪʚʦʚʘˁʘ 

ʥʦʪʘʨʘ ʫ ʦʙʣʠʢʫ ʧʦʫʯʘʚʘˁʘ ʠ ʧʦʪʧʫʥʦ ʿʘʩʥʦʛ ʠ ʦʜʨʝʹʝʥʦʛ ʙʝʣʝʞʝˁʘ ʦʥʦʛʘ ʰʪʦ ʩʪʨʘʥʢʝ 

ʞʝʣʝ ʦʪʚʘʨʘ ʧʨʦʩʪʦʨ ʟʘ ʩʫʤˁʫ ʫ ʤʦʛʫ˂ʥʦʩʪ ʩʦʣʝʤʥʠʟʘʮʠʿʝ ʚʝ˂ ʧʦʩʪʦʿʝ˂ʠʭ, ʧʦʪʧʠʩʘʥʠʭ 

ʧʨʠʚʘʪʥʠʭ ʠʩʧʨʘʚʘ ʦ ʧʨʘʚʥʠʤ ʧʦʩʣʦʚʠʤʘ ʟʘ ʢʦʿʝ ʿ ʝ ʬʦʨʤʘ ʨʝʛʫʣʠʩʘʥʘ ʧʨʘʚʠʣʠʤʘ ʘɿɱɸ.648 

ʉʘʤʘ ʯʠˁʝʥʠʮʘ ʜʘ ʿʝ ʟʘ ʧʨʘʚʥʠ ʧʦʩʘʦ ʦ ʢʦʿʝʤ ʩʫ ʩʪʨʘʥʝ ʩʘʯʠʥʠʣʝ ʧʨʠʚʘʪʥʫ ʠʩʧʨʘʚʫ 

ʦʙʘʚʝʟʥʘ ʬʦʨʤʘ ʥʦʪʘʨʩʢʦʛ ʟʘʧʠʩʘ ʥʝ ʧʨʝʜʩʪʘʚˀʘ ʨʘʟʣʦʛ ʟʘ ʦʜʙʠʿʘˁʝ ʧʨʝʜʫʟʠʤʘˁʘ 

ʩʣʫʞʙʝʥʝ ʨʘʜˁʝ. ɸʣʠ, ʢʘʢʦ ʠʩʪʠʯʫ ʦʚʠ ʘʫʪʦʨʠ, ʫʢʦʣʠʢʦ ʙʠ ʥʦʪʘʨ ʤʦʨʘʦ ʜʘ ʩʘʯʠʥʠ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʢʦʿʠʤ ʩʝ ʧʦʪʚʨʹʫʿʝ ʧʨʠʚʘʪʥʘ ʠʩʧʨʘʚʘ (Mantelakt) ʯʘʢ ʠ ʘʢʦ ʠʤʘ 

ʩʫʤˁʝ ʫ ʚʝʟʠ ʩʘ ʩʘʜʨʞʠʥʦʤ ʠʩʧʨʘʚʝ ʠ ʦʚʣʘʰ˂ʝˁʠʤʘ ʩʪʨʘʥʘʢʘ ʟʘ ʧʨʝʜʫʟʠʤʘˁʝ ʜʘʪʦʛ 

ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʬʫʥʢʮʠʿʘ ʧʦʫʯʘʚʘˁʘ ʠʟ Ä54 ʘɿʅʦʪ ʙʠ ʙʠʣʘ ʙʝʩʤʠʩʣʝʥʘ.649 ʅʘ ʥʦʪʘʨʫ ʿʝ ʜʘ 

ʦʜʣʫʯʠ ʥʘ ʢʦʿʠ ʥʘʯʠʥ ˂ʝ ʧʦʪʚʨʜʠʪʠ ʧʨʘʚʥʠ ʧʦʩʘʦ ʟʘ ʢʦʿʠ ʩʝ ʟʘʭʪʝʚʘ ʬʦʨʤʘ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ. ʆʥ ʪʨʝʙʘ ʜʘ ʧʨʠʤʝʥʠ ʥʘʯʝʣʦ Ăʥʘʿʩʠʛʫʨʥʠʿʝʛ ʧʫʪʘñ ʠ ʠʟʙʝʛʘʚʘ 

ʩʘʩʪʘʚˀʘˁʝ ʟʘʧʠʩʘ ʢʦʿʠʤ ʩʝ ʧʨʠʚʘʪʥʘ ʠʩʧʨʘʚʘ ʩʦʣʝʤʥʠʟʫʿʝ (Mantelakt ), ʘ ʧʦʩʝʙʥʦ ʫ 

ʩʣʫʯʘʿʫ ʧʨʘʚʥʠʭ ʧʦʩʣʦʚʘ ʢʦʿʝ ʟʘʢˀʫʯʫʿʫ ʣʠʮʘ ʩʘ ʠʥʚʘʣʠʜʠʪʝʪʦʤ ʟʘ ʢʦʿʝ ʿʝ ʦʙʘʚʝʟʥʘ ʬʦʨʤʘ 

 
644 ʇʨʝʩʫʜʘ ɺʨʭʦʚʥʦʛ ʩʫʜʘ ɸʫʩʪʨʠʿʝ (OGH) ʙʨ. 5 Ob 346/68 ʦʜ 05.03.1969.  
645 ʇʨʝʩʫʜʝ ɺʨʭʦʚʥʦʛ ʩʫʜʘ ɸʫʩʪʨʠʿʝ (OGH) ʙʨ. 5 Ob 1528/85 ʦʜ 06.09.1985; 6Ob167/17b ʦʜ 28.02.2018 ʠ 2 

Ob 13/18b ʦʜ 30.10.2018. 
646 Egon Weiß, Kommentar zum Allgemeinen bürgerlichen Gesetzbuch, Fünfter Band, Wien 1954, § 1217, 698.  
647 Alfred Kostner, Notariatsordnung, 197 ʠ ʜʘˀʝ. ʅʘʚʝʜʝʥʦ ʧʨʝʤʘ: K. Wagner, G. Knechtel, § 54, Rz. 1. 
648 K. Wagner, G. Knechtel, § 1 NotAktsG, Rz. 4. 
649 Ibid, § 54 NO, Rz. 11. 
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ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʧʨʝʜʚʠʹʝʥʘ Ä 1, ʩʪ. 1, ʪʘʯ. e) ʘɿɱA.650 Ăɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ 

ʠʩʧʨʘʚʘ ʠʟ Ä54 ʥʠʿʝ ʫ ʩʚʠʤ ʧʦʿʝʜʠʥʦʩʪʠʤʘ ʠʟʿʝʜʥʘʯʝʥʘ ʩʘ Ä52. ʀʩʢˀʫʯʠʚʦ ʿʝ ʥʘ ʥʦʪʘʨʫ 

ʜʘ ʧʨʦʮʝʥʠ ʜʘ ʣʠ ˂ʝ ʫ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ ʜʘ ʩʝ ʦʜʣʫʯʠ ʟʘ ʧʦʪʚʨʹʠʚʘˁʝ ʧʨʠʚʘʪʥʝ ʠʩʧʨʘʚʝ 

ʠʣʠ ʟʘ ʩʘʯʠˁʘʚʘˁʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʠʟ Ä52.ñ651 

2.4. ʆʚʝʨʘ ʧʦʪʧʠʩʘ (öffentliche Beglaubigung, ʿʘʚʥʘ ʦʚʝʨʘ) 

ʆʚʝʨʘ ʧʦʪʧʠʩʘ (öffentliche Beglaubigung) ʠʣʠ ʪʟʚ. ʣʝʛʘʣʠʟʘʮʠʿʘ (Legalisierung) ʿʝ 

ʩʣʫʞʙʝʥʘ ʨʘʜˁʘ ʢʦʿʦʤ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʧʦʪʚʨʹʫʿʝ ʜʘ ʦʚʝʨʝʥʠ ʧʦʪʧʠʩ ʧʦʪʠʯʝ ʦʜ ʦʜʨʝʹʝʥʦʛ 

ʣʠʮʘ.652 ʂʘʦ ʠ ʫ ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ, ʢʦʜ ʦʚʝ ʚʨʩʪʝ ʬʦʨʤʝ ʫʯʝʰ˂ʝ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʫʩʤʝʨʝʥʦ 

ʿʝ ʩʘʤʦ ʥʘ ʧʦʪʧʠʩʝ ʥʘ ʠʩʧʨʘʚʠ, ʪʝ ʿʝ ʠ ʩʚʦʿʩʪʚʦ ʿʘʚʥʝ ʠʩʧʨʘʚʝ ʦʛʨʘʥʠʯʝʥʦ ʩʘʤʦ ʥʘ 

ʢʣʘʫʟʫʣʫ ʢʦʿʦʤ ʩʝ ʚʨʰʠ ʣʝʛʘʣʠʟʘʮʠʿʘ, ʦʜʥʦʩʥʦ ʦʚʝʨʘʚʘ ʧʦʪʧʠʩ. ʊʘʢʦʹʝ, ʩʘ ʩʪʘʥʦʚʠʰʪʘ 

ʪʝʤʝ ʦʚʦʛ ʨʘʜʘ, ʣʝʛʘʣʠʟʘʮʠʿʘ ʥʠʿʝ ʦʜ ʿʝʜʥʘʢʦʛ ʟʥʘʯʘʿʘ ʟʘ ʟʘʢˀʫʯʠʚʘˁʝ ʦʙʣʠʛʘʮʠʦʥʠʭ 

ʫʛʦʚʦʨʘ ʫ ʘʫʩʪʨʠʿʩʢʦʤ ʧʨʘʚʫ. ʇʦ ʧʨʘʚʠʣʫ, ʫʢʦʣʠʢʦ ʧʨʝʤʘ ʩʭʚʘʪʘˁʫ ʟʘʢʦʥʦʜʘʚʮʘ ʧʦʩʪʦʿʠ 

ʧʦʪʨʝʙʘ ʟʘ ʫʩʣʦʚˀʘʚʘˁʝʤ ʥʘʩʪʘʥʢʘ ʫʛʦʚʦʨʘ ʦʜʨʝʹʝʥʦʤ ʬʦʨʤʦʤ ʠ ʪʦ ʦʥʦʤ ʢʦʿʘ ʧʨʫʞʘ 

ʜʦʜʘʪʥʠ ʩʪʝʧʝʥ ʩʠʛʫʨʥʦʩʪʠ ʫ ʦʜʥʦʩʫ ʥʘ ʦʙʠʯʥʫ ʧʠʩʘʥʫ ʬʦʨʤʫ, ʟʘ ʪʘʢʚʝ ʫʛʦʚʦʨʝ ʟʘʭʪʝʚʘ 

ʩʝ ʬʦʨʤʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ. ʀ ʧʦʨʝʜ ʪʦʛʘ, ʫ ʥʘʩʪʘʚʢʫ ʨʘʜʘ ˂ʝ, ʢʘʦ ʠ ʫ ʜʝʣʫ ʦ 

ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ, ʙʠʪʠ ʫʢʨʘʪʢʦ ʠʟʣʦʞʝʥʘ ʠ ʦʚʘ ʚʨʩʪʘ ʬʦʨʤʝ ʫ ʮʠˀʫ ˁʝʥʦʛ ʫʧʦʨʝʹʠʚʘˁʘ 

ʩʘ ʣʝʛʘʣʠʟʘʮʠʿʦʤ ʫ ʩʨʧʩʢʦʤ ʧʨʘʚʫ. 

2.4.1. ʇʦʩʪʫʧʘʢ ʦʚʝʨʘʚʘˁʘ 

ʆʚʝʨʘʚʘˁʝ ʧʦʪʧʠʩʘ ʦʜ ʩʪʨʘʥʝ ʥʦʪʘʨʘ ʨʝʛʫʣʠʩʘʥʦ ʿʝ Ä79 ʘɿʅʦʪ.653 ʋ ʩʪ. 1 ʦʚʦʛ 

ʧʘʨʘʛʨʘʬʘ ʧʨʝʜʚʠʹʝʥʠ ʩʫ ʫʩʣʦʚʠ ʧʦʜ ʢʦʿʠʤʘ ʥʦʪʘʨ ʤʦʞʝ ʧʦʪʚʨʜʠʪʠ ʘʫʪʝʥʪʠʯʥʦʩʪ 

ʩʚʦʿʝʨʫʯʥʦʛ ʧʦʪʧʠʩʘ (ʦʜʛʦʚʘʨʘʿʫ˂ʠʭ ʝʣʝʤʝʥʘʪʘ ʠʜʝʥʪʠʬʠʢʘʮʠʿʝ ʧʨʘʚʥʦʛ ʣʠʮʘ) ʠʣʠ 

ʨʫʢʦʟʥʘʢʘ ʥʘ ʠʩʧʨʘʚʠ ʩʘʯʠˁʝʥʦʿ ʥʘ ʧʘʧʠʨʫ, ʘ ʫ ʟʘʚʠʩʥʦʩʪʠ ʦʜ ʪʝʭʥʠʯʢʠʭ ʠ ʣʠʯʥʠʭ 

ʤʦʛʫ˂ʥʦʩʪʠ, ʠ ʝʣʝʢʪʨʦʥʩʢʦʛ ʧʦʪʧʠʩʘ ʥʘ ʝʣʝʢʪʨʦʥʩʢʠ ʩʘʩʪʘʚˀʝʥʦʿ ʠʩʧʨʘʚʠ. ʆʥ ʪʦ ʤʦʞʝ 

ʫʯʠʥʠʪʠ ʢʘʜʘ ʩʪʨʘʥʢʘ ʜʦʢʘʞʝ ʩʚʦʿ ʠʜʝʥʪʠʪʝʪ, ʘ ʧʨʝʤʘ ʦʢʦʣʥʦʩʪʠʤʘ, ʠ ʜʘʪʫʤ ʨʦʹʝˁʘ 

ʧʫʪʝʤ ʿʝʜʥʦʛ ʦʜ ʩʨʝʜʩʪʘʚʘ ʥʘʚʝʜʝʥʠʭ ʫ Ä55 ʘɿʅʦʪ. ʊʘʢʦʹʝ, ʫ ʩʣʫʯʘʿʫ ʢʦʨʠʰ˂ʝˁʘ 

ʝʣʝʢʪʨʦʥʩʢʦʛ ʧʦʪʧʠʩʘ, ʧʦʪʨʝʙʥʦ ʿʝ ʜʘ ʩʪʨʘʥʢʘ ʜʦʢʘʞʝ ʜʘ ʿʝ ʝʣʝʢʪʨʦʥʩʢʠ ʧʦʪʧʠʩ ʜʦʜʝˀʝʥ 

ˁʦʿ. ʊʨʝ˂ʠ ʫʩʣʦʚ ʿʝ ʜʘ ʧʦʪʧʠʩ ʠʣʠ ʨʫʢʦʟʥʘʢ, ʦʜʥʦʩʥʦ ʝʣʝʢʪʨʦʥʩʢʠ ʧʦʪʧʠʩ ʩʪʘʚʠ ʧʨʝʜ 

 
650 K. Wagner, G. Knechtel, § 54 NO, Rz. 1. 
651 Ibid, § 54 NO, Rz. 11. 
652 Ibid, §79 NO, Rz. 1. 
653 ʆʚʝʨʘʚʘˁʝ ʧʦʪʧʠʩʘ ʦʜ ʩʪʨʘʥʝ ʩʫʜʘ ʨʝʛʫʣʠʩʘʥʦ ʿʝ Ä188 ʘʫʩʪʨʠʿʩʢʦʛ ɿʘʢʦʥʘ ʦ ʚʘʥʧʘʨʥʠʯʥʦʤ ʧʦʩʪʫʧʢʫ 

(Außerstreitgesetz ï AußStG) ʦʜ 12. ʜʝʮʝʤʙʨʘ 2003. ʛʦʜʠʥʝ (BGBl. I Nr. 111/2003) ʧʦʩʣʝʜˁʠ ʧʫʪ ʤʝˁʘʥ 

ʟʘʢʦʥʦʤ ʦʜ 22. ʤʘʿʘ 2019. ʛʦʜʠʥʝ (BGBl. I Nr. 38/2019). 

https://www.ris.bka.gv.at/Dokumente/BgblPdf/2003_111_1/2003_111_1.pdf
https://www.ris.bka.gv.at/eli/bgbl/I/2019/38
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ʥʦʪʘʨʦʤ ʠʣʠ ʠʟʨʠʯʠʪʦ ʧʨʠʟʥʘ ʜʘ ʜʘʪʠ ʧʦʪʧʠʩ, ʨʫʢʦʟʥʘʢ ʠʣʠ ʝʣʝʢʪʨʦʥʩʢʠ ʧʦʪʧʠʩ ʧʦʪʠʯʝ 

ʦʜ ˁʝ.  

ʉ ʦʙʟʠʨʦʤ ʥʘ ʪʦ ʜʘ ʦʚʝʨʦʤ ʧʦʪʧʠʩʘ ʥʦʪʘʨ ʧʦʪʚʨʹʫʿʝ ʜʘ ʿʝ ʠʩʧʨʘʚʫ ʧʦʪʧʠʩʘʣʦ ʣʠʮʝ 

ʢʦʿʝ ʿʝ ʫ ˁʦʿ ʦʟʥʘʯʝʥʦ ʦʥ ʤʦʨʘ ʙʠʪʠ ʩʘʩʚʠʤ ʫʚʝʨʝʥ ʫ ʠʜʝʥʪʠʪʝʪ ʧʦʪʧʠʩʥʠʢʘ. ɿʙʦʛ ʪʦʛʘ ʩʝ 

ʟʘʭʪʝʚʘ ʫʪʚʨʹʠʚʘˁʝ ʠʜʝʥʪʠʪʝʪʘ ʥʘ ʿʝʜʘʥ ʦʜ ʧʝʪ ʥʘʯʠʥʘ ʠʟ Ä55 ʘɿʅʦʪ ʢʦʿʠ ʩʫ ʠʟʣʦʞʝʥʠ ʫ 

ʜʝʣʫ ʦ ʩʘʩʪʘʚˀʘˁʫ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ.   

ʂʘʜʘ ʿʝ ʨʝʯ ʦ ʦʚʝʨʠ ʧʦʪʧʠʩʘ, ʫ ʘʫʩʪʨʠʿʩʢʦʿ ʪʝʦʨʠʿʠ ʠʩʪʠʯʝ ʩʝ ʜʘ ʿʝ ʧʦʪʨʝʙʥʦ ʜʘ ʩʝ 

ʨʘʜʠ ʦ ʩʚʦʿʝʨʫʯʥʦʤ ʧʦʪʧʠʩʫ. ɸʢʦ ʧʦʩʪʦʿʝ ʪʝʰʢʦ˂ʝ ʜʘ ʩʝ ʣʠʮʝ ʧʦʪʧʠʰʝ, ʜʦʧʫʰʪʝʥʦ ʿʝ 

ʧʨʠʜʨʞʘʚʘˁʝ ʨʫʢʝ ʧʦʪʧʠʩʥʠʢʘ ʦʜ ʩʪʨʘʥʝ ʜʨʫʛʦʛ ʣʠʮʘ ʩʚʝ ʜʦʢ ʩʝ ʥʝ ʨʘʜʠ ʦ ʥʘʚʦʹʝˁʫ ʨʫʢʝ, 

ʥʠʪʠ ʦʛʨʘʥʠʯʝˁʫ ʠʣʠ ʦʥʝʤʦʛʫ˂ʘʚʘˁʫ ʢʨʝʪʘˁʘ ʨʫʢʝ.654 ʋ ʪʘʢʚʦʤ ʩʣʫʯʘʿʫ, ʢʘʢʦ ʙʠ ʠʟʙʝʛʘʦ 

ʩʫʤˁʝ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʤʦʞʝ ʪʨʘʞʠʪʠ ʜʘ ʩʪʨʘʥʢʘ ʩʪʘʚʠ ʨʫʢʦʟʥʘʢ. ʊʘʢʦʹʝ, ʫʢʦʣʠʢʦ ʣʠʮʝ 

ʥʝ ʤʦʞʝ ʜʘ ʩʝ ʧʦʪʧʠʰʝ ʿʝʨ ʥʧʨ. ʥʝʤʘ ʰʘʢʝ ʤʦʛʫ˂ʝ ʿʝ ʠ ʧʦʪʧʠʩʠʚʘˁʝ ʧʦʤʦ˂ʫ ʫʩʪʘ ʠʣʠ 

ʥʦʛʦʤ.655  

ʇʦʪʧʠʩ ʤʦʨʘ ʜʘ ʩʝ ʩʘʩʪʦʿʠ ʦʜ ʩʣʦʚʘ ʢʦʿʘ ʥʝ ʤʦʨʘʿʫ ʙʠʪʠ ʯʠʪʢʘ, ʘʣʠ ʿʝ ʧʦʪʨʝʙʥʦ ʜʘ 

ʩʝ ʠʟ ʧʦʪʧʠʩʘ ʤʦʞʝ ʠʜʝʥʪʠʬʠʢʦʚʘʪʠ ʧʦʪʧʠʩʥʠʢ ʠ ʧʨʝʧʦʟʥʘʪʠ ˁʝʛʦʚʘ ʥʘʤʝʨʘ ʜʘ ʥʘʚʝʜʝ 

ʩʚʦʿʝ ʠʤʝ.656 ʆʙʠʯʥʝ, ʪʘʣʘʩʘʩʪʝ ʣʠʥʠʿʝ ʥʝ ʩʤʘʪʨʘʿʫ ʩʝ ʧʦʪʧʠʩʦʤ, ʯʘʢ ʥʠ ʫʢʦʣʠʢʦ ʠʭ 

ʩʪʨʘʥʢʘ ʠʟʨʠʯʠʪʦ ʦʟʥʘʯʠ ʢʘʦ ʩʚʦʿ ʧʦʪʧʠʩ. ʄʝʹʫʪʠʤ, ʘʢʦ ʿʝ ʩʪʨʘʥʢʘ ʩʧʦʩʦʙʥʘ ʜʘ ʩʪʘʚʠ 

ʩʘʤʦ ʪʘʢʚʝ ʮʨʪʝ ʠ ʣʠʥʠʿʝ ʦʥʝ ʩʝ ʦʚʝʨʘʚʘʿʫ ʢʘʦ ʨʫʢʦʟʥʘʢ.657 ʉʪʘʚˀʘˁʝ ʨʫʢʦʟʥʘʢʘ ʠ ˁʝʛʦʚʦ 

ʦʚʝʨʘʚʘˁʝ ʜʦʧʫʰʪʝʥʦ ʿʝ ʩʘʤʦ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʣʠʮʝ ʥʠʿʝ ʫ ʩʪʘˁʫ ʜʘ ʩʝ ʧʦʪʧʠʰʝ ʙʝʟ ʦʙʟʠʨʘ 

ʥʘ ʨʘʟʣʦʛ (ʥʝʧʠʩʤʝʥʦʩʪ, ʪʝʣʝʩʥʠ ʥʝʜʦʩʪʘʪʘʢ, ʩʣʘʙʦʩʪ...).658 ʋ ʟʘʢʦʥʫ ʩʝ ʥʝ ʧʦʤʠˁʝ 

ʩʨʝʜʩʪʚʦ ʢʦʿʠʤ ʩʪʨʘʥʢʘ ʤʦʨʘ ʜʘ ʩʪʘʚʠ ʧʦʪʧʠʩ ʜʘ ʙʠ ʙʠʦ ʧʦʜʦʙʘʥ ʟʘ ʦʚʝʨʫ. ʇʨʝʤʘ ɺʘʛʥʝʨʫ 

ʠ ʂʥʝʭʪʝʣʫ, ʛʨʘʬʠʪʥʘ ʠ ʭʝʤʠʿʩʢʘ ʦʣʦʚʢʘ ʧʨʝʜʩʪʘʚˀʘʿʫ ʧʦʜʦʙʥʦ ʩʨʝʜʩʪʚʦ, ʜʦʢ ʫʧʦʪʨʝʙʫ 

ʬʣʦʤʘʩʪʝʨʘ ʥʝ ʙʠ ʪʨʝʙʘʣʦ ʜʦʧʫʩʪʠʪʠ ʟʙʦʛ ʥʝʜʦʩʪʘʪʢʘ ʪʨʘʿʥʦʩʪʠ ʠ ʩʠʛʫʨʥʦʩʪʠ ʦʜ 

ʬʘʣʩʠʬʠʢʦʚʘˁʘ.659 

 
654 K. Wagner, G. Knechtel, §79 NO, Rz. 2. 
655 Ibid. 
656 Ibid. Kalss, § 886, Rz. 6; Dullinger, § 886, Rz. 2. 
657 K. Wagner, G. Knechtel, §79 NO, Rz. 2. 
658 ɺʠʜ. ʆʜʣʫʢʘ ɺʨʭʦʚʥʦʛ ʩʫʜʘ ʙʨ. 6337 ʠʟ 1877. ʛʦʜʠʥʝ, ʦʙʿʘʚˀʝʥʘ ʫ Entscheidungen des K.K. Obersten 

Gerichtshofes in Civilsachen, ɹʝʯ 1880, ʩʪʨ. 3. ʋ ʦʚʦʿ ʦʜʣʫʮʠ ʥʘʚʦʜʠ ʩʝ ʜʘ ʩʝ ʤʦʛʫ˂ʥʦʩʪ ʟʘʤʝʥʝ ʧʦʪʧʠʩʘ 

ʨʫʢʦʟʥʘʢʦʤ ʢʦʿʘ ʿʝ ʧʨʝʜʚʠʹʝʥʘ ʫ ʟʘʢʦʥʫ ʦʛʨʘʥʠʯʘʚʘ ʩʘʤʦ ʥʘ ʩʣʫʯʘʿʝʚʝ ʢʘʜʘ ʿʝ ʣʠʮʝ ʢʦʿʝ ʩʘʩʪʘʚˀʘ ʠʩʧʨʘʚʫ 

ʧʦʪʧʫʥʦ ʥʝʧʠʩʤʝʥʦ. 
659 K. Wagner, G. Knechtel, §79 NO, Rz. 6. 



 

136 

 

ʂʦʜ ʦʚʝʨʘʚʘˁʘ ʝʣʝʢʪʨʦʥʩʢʦʛ ʧʦʪʧʠʩʘ ʩʪʨʘʥʢʘ ʜʦʢʘʟʫʿʝ ʜʘ ʿʦʿ ʿʝ ʦʚʘʿ ʧʦʪʧʠʩ ʜʦʜʝˀʝʥ 

ʧʦʤʦ˂ʫ ʦʜʛʦʚʘʨʘʿʫ˂ʝʛ ʩʝʨʪʠʬʠʢʘʪʘ.660 ʊʦ ʿʝ ʝʣʝʢʪʨʦʥʩʢʦ ʫʚʝʨʝˁʝ ʢʦʿʠʤ ʩʝ ʿʝʜʥʦʤ ʣʠʮʫ 

ʜʦʜʝˀʫʿʫ ʧʦʜʘʮʠ ʦ ʧʨʦʚʝʨʠ ʧʦʪʧʠʩʘ ʠ ʢʦʿʠʤ ʩʝ ʧʦʪʚʨʹʫʿʝ ˁʝʛʦʚ ʠʜʝʥʪʠʪʝʪ.661 

ɱʘʚʥʠ ʙʝʣʝʞʥʠʢ ʤʦʞʝ ʧʦʪʚʨʜʠʪʠ ʘʫʪʝʥʪʠʯʥʦʩʪ ʧʦʪʧʠʩʘ ʩʪʨʘʥʢʝ ʢʘʢʦ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ 

ʦʥʘ ʧʨʝʜ ˁʠʤ ʩʚʦʿʝʨʫʯʥʦ ʧʦʪʧʠʰʝ ʠʩʧʨʘʚʫ, ʪʘʢʦ ʠ ʦʥʜʘ ʢʘʜʘ ʧʦʪʧʠʩ ʢʦʿʠ ʩʝ ʚʝ˂ ʥʘʣʘʟʠ 

ʥʘ ʠʩʧʨʘʚʠ ʧʨʠʟʥʘ ʢʘʦ ʩʚʦʿ ʩʚʦʿʝʨʫʯʥʠ ʧʦʪʧʠʩ.662 

2.4.2. ʂʣʘʫʟʫʣʘ ʦ ʦʚʝʨʘʚʘˁʫ ʧʦʪʧʠʩʘ 

ʆʚʝʨʘʚʘˁʝ ʧʦʪʧʠʩʘ ʚʨʰʠ ʩʝ ʩʪʘʚˀʘˁʝʤ ʢʣʘʫʟʫʣʝ (Legalisierungsklausel) ʢʦʿʘ ʤʦʨʘ 

ʜʘ ʩʘʜʨʞʠ: ʧʦʩʣʦʚʥʠ ʙʨʦʿ ʨʝʛʠʩʪʨʘ ʧʦʪʚʨʜʘ, ʠʤʝ ʠ ʧʨʝʟʠʤʝ ʩʪʨʘʥʢʝ, ʧʨʝʤʘ ʦʢʦʣʥʦʩʪʠʤʘ 

ʠ ˁʝʥ ʜʘʪʫʤ ʨʦʹʝˁʘ ʠ ʧʦʪʚʨʜʫ ʘʫʪʝʥʪʠʯʥʦʩʪʠ ʧʦʪʧʠʩʘ (ʦʜʛʦʚʘʨʘʿʫ˂ʠʭ ʝʣʝʤʝʥʘʪʘ 

ʠʜʝʥʪʠʬʠʢʘʮʠʿʝ ʧʨʘʚʥʦʛ ʣʠʮʘ) ʠʣʠ ʨʫʢʦʟʥʘʢʘ. ɸʜʨʝʩʘ ʩʪʨʘʥʢʝ ʦʟʥʘʯʘʚʘ ʩʝ ʧʨʝʤʘ ˁʝʥʠʤ 

ʥʘʚʦʜʠʤʘ. ʂʣʘʫʟʫʣʘ ʦ ʦʚʝʨʠ ʨʫʯʥʦ ʩʝ ʧʨʠʯʚʨʰ˂ʫʿʝ ʫʟ ʠʩʧʨʘʚʫ ʩʘʯʠˁʝʥʫ ʥʘ ʧʘʧʠʨʫ, 

ʦʜʥʦʩʥʦ ʧʨʠʣʘʞʝ ʩʝ ʪʝʢʩʪʫ ʠʩʧʨʘʚʝ ʩʘʯʠˁʝʥʝ ʫ ʝʣʝʢʪʨʦʥʩʢʦʤ ʦʙʣʠʢʫ.663 ʂʣʘʫʟʫʣʘ ʦ 

ʦʚʝʨʠ ʧʦʪʧʠʩʘ ʥʝ ʤʦʨʘ ʜʘ ʩʝ ʥʘʣʘʟʠ ʥʝʧʦʩʨʝʜʥʦ ʠʩʧʦʜ ʧʦʪʧʠʩʘ ʩʪʨʘʥʢʝ. ʆʥʘ ʤʦʞʝ ʜʘ ʩʝ 

ʥʘʣʘʟʠ ʠ ʥʘ ʧʦʩʝʙʥʦʤ ʧʘʧʠʨʫ ʢʦʿʠ ʩʝ ʧʨʠʯʚʨʰ˂ʫʿʝ ʫʟ ʠʩʧʨʘʚʫ.664 ʋ ʢʣʘʫʟʫʣʠ ʠʤʝ ʪʨʝʙʘ 

ʜʘ ʙʫʜʝ ʥʘʧʠʩʘʥʦ ʦʥʘʢʦ ʢʘʢʦ ʿʝ ʥʘʚʝʜʝʥʦ ʫ ʠʩʧʨʘʚʠ ʢʦʿʘ ʿʝ ʧʨʠʣʦʞʝʥʘ ʨʘʜʠ ʫʪʚʨʹʠʚʘˁʘ 

ʠʜʝʥʪʠʪʝʪʘ ʫʟ ʧʨʠʤʝʥʫ ʧʨʘʚʠʣʘ ʦ ʪʨʘʥʩʣʠʪʝʨʘʮʠʿʠ ʢʘʜʘ ʿʝ ʧʦʜʥʝʪʘ ʠʩʧʨʘʚʘ ʠʩʧʠʩʘʥʘ 

ʩʣʦʚʠʤʘ ʢʦʿʘ ʥʠʩʫ ʣʘʪʠʥʠʯʥʘ.665  

ɿʘ ʨʘʟʣʠʢʫ ʦʜ ʥʝʤʘʯʢʦʛ ʧʨʘʚʘ, ʫ ʘʫʩʪʨʠʿʩʢʦʤ ʥʦʪʘʨ ʥʠʿʝ ʜʫʞʘʥ ʜʘ ʫ ʢʣʘʫʟʫʣʠ ʥʘʚʝʜʝ 

ʥʘ ʢʦʿʠ ʥʘʯʠʥ ʿʝ ʫʪʚʨʜʠʦ ʠʜʝʥʪʠʪʝʪ ʩʪʨʘʥʢʝ ʯʠʿʠ ʧʦʪʧʠʩ ʦʚʝʨʘʚʘ. ʋʢʦʣʠʢʦ ʿʝ ʩʪʨʘʥʢʘ ʧʨʝ 

ʦʚʝʨʝ ʧʦʪʧʠʩʘ ʫ ʠʩʧʨʘʚʠ ʥʝʰʪʦ ʤʝˁʘʣʘ, ʜʦʧʫˁʘʚʘʣʘ ʠʣʠ ʧʨʝʮʨʪʘʚʘʣʘ ʥʦʪʘʨ ʪʦ ʤʦʞʝ 

ʢʦʥʩʪʘʪʦʚʘʪʠ ʫ ʩʘʜʨʞʠʥʠ ʢʣʘʫʟʫʣʝ ʦ ʦʚʝʨʠ, ʘʣʠ ʙʠ ʢʣʘʫʟʫʣʘ ʪʨʝʙʘʣʦ ʜʘ ʙʫʜʝ ʰʪʦ 

ʩʘʞʝʪʠʿʘ.666 ʋ ʦʜʨʝʜʙʠ ʢʦʿʦʤ ʩʝ ʨʝʛʫʣʠʰʝ ʩʘʜʨʞʠʥʘ ʢʣʘʫʟʫʣʝ ʦ ʦʚʝʨʠ ʥʝ ʪʨʘʞʠ ʩʝ 

ʝʢʩʧʣʠʮʠʪʥʦ ʜʘ ʩʝ ʫ ˁʦʿ ʥʘʚʝʜʫ ʠ ʤʝʩʪʦ ʠ ʚʨʝʤʝ ʦʚʝʨʝ, ʘʣʠ ʪʦ ʧʨʦʠʟʣʘʟʠ ʠʟ Ä44 ʘɿʅʦʪ 

ʢʦʿʠ ʩʝ ʦʜʥʦʩʠ ʥʘ ʩʚʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʠʩʧʨʘʚʝ. ʋ ʩʪ. 2 ʦʚʦʛ ʧʘʨʘʛʨʘʬʘ ʧʨʝʜʚʠʹʝʥʦ ʿʝ ʜʘ 

ʜʘʪʫʤ, ʜʨʫʛʝ ʚʨʝʤʝʥʩʢʝ ʦʜʨʝʜʥʠʮʝ, ʦʙʨʘʯʫʥʩʢʠ ʨʝʟʫʣʪʘʪʠ, ʠʟʥʦʩʠ ʢʦʿʝ ʿʝʜʥʘ ʩʪʨʘʥʢʘ 

 
660 Ä79, 3 ʘɿʅʦʪ. 
661 Ä 2, ʪʘʯ. 8 ɿʘʢʦʥʘ ʦ ʝʣʝʢʪʨʦʥʩʢʠʤ ʧʦʪʧʠʩʠʤʘ (Signaturgesetz ï SigG) ʦʜ 19. ʘʚʛʫʩʪʘ 1999. ʛʦʜʠʥʝ (BGBl. 

I Nr. 190/1999) ʧʦʩʣʝʜˁʠ ʧʫʪ ʤʝˁʘʥ ʟʘʢʦʥʦʤ ʦʜ 8. ʿʫʣʘ 2016. ʛʦʜʠʥʝ (BGBl I 50/2016). 
662 Ä79, 8 ʘɿʅʦʪ. 
663 Ä79, ʩʪ. 5 ʘɿʅʦʪ. 
664 K. Wagner, G. Knechtel, §79 NO, Rz. 19. 
665 Ibid. 
666 Ibid, §79 NO, Rz. 20. 
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ʤʦʞʝ ʜʘ ʟʘʭʪʝʚʘ ʦʜ ʜʨʫʛʝ ʤʦʨʘʿʫ ʙʠʪʠ ʠʩʧʠʩʘʥʠ ʩʣʦʚʠʤʘ. ʆʚʘ ʦʜʨʝʜʙʘ ʩʝ ʫ ʜʦʢʪʨʠʥʠ 

ʪʫʤʘʯʠ ʪʘʢʦ ʜʘ ʠʟ ˁʝ ʧʨʦʠʟʣʘʟʠ ʜʘ ʩʝ ʥʘʚʦʹʝˁʝ ʜʘʪʫʤʘ ʫ ʠʩʧʨʘʚʠ ʧʦʜʨʘʟʫʤʝʚʘ.667 

2.4.3. ʆʚʝʨʘ ʙʣʘʥʢʦ ʧʦʪʧʠʩʘ 

ʆʚʝʨʘ ʙʣʘʥʢʦ ʧʦʪʧʠʩʘ ʫ ʘʫʩʪʨʠʿʩʢʦʤ ʧʨʘʚʫ ʥʠʿʝ ʠʟʨʠʯʠʪʦ ʟʘʙʨʘˁʝʥʘ. ʄʝʹʫʪʠʤ, ʫ 

ʣʠʪʝʨʘʪʫʨʠ ʩʝ ʠʩʪʠʯʝ ʜʘ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʠʩʧʨʘʚʘ ʥʘ ʢʦʿʦʿ ʩʝ ʥʘʣʘʟʝ ʧʦʪʧʠʩʠ ʢʦʿʠ ʩʝ 

ʦʚʝʨʘʚʘʿʫ ʥʝ ʩʘʜʨʞʠ ʪʝʢʩʪ ʠʣʠ ʢʘʜʘ ʿʝ ʪʝʢʩʪ ʥʝʧʦʪʧʫʥ ʥʝ ʩʤʝ ʧʦʩʪʦʿʘʪʠ ʙʦʿʘʟʘʥ ʦʜ 

ʟʣʦʫʧʦʪʨʝʙʝ. ɸʢʦ ʥʦʪʘʨ ʧʦʩʫʤˁʘ ʜʘ ʩʝ ʩʘʜʨʞʠʥʘ ʠʩʧʨʘʚʝ ʥʘʤʝʨʥʦ ʧʨʠʢʨʠʚʘ ʪʨʝʙʘ ʜʘ 

ʦʜʙʠʿʝ ʧʨʝʜʫʟʠʤʘˁʝ ʨʘʜˁʝ.668 ʇʨʦʮʝʥʠ ʣʠ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʜʘ ʥʝʤʘ ʨʘʟʣʦʛʘ ʟʘ ʪʦ ʜʘ 

ʦʜʙʠʿʝ ʦʚʝʨʘʚʘˁʝ ʧʦʪʧʠʩʘ ʦʥ ʪʨʝʙʘ ʜʘ ʥʘʚʝʜʝ ʫ ʢʣʘʫʟʫʣʠ ʜʘ ʫ ʚʨʝʤʝ ʦʚʝʨʝ ʪʝʢʩʪ ʥʘ ʢʦʿʠ 

ʩʝ ʦʜʥʦʩʠ ʧʦʪʧʠʩ ʥʠʿʝ ʙʠʦ ʫʦʧʰʪʝ ʜʦʩʪʫʧʘʥ ʠʣʠ ʜʘ ʿʝ ʙʠʦ ʥʝʧʦʪʧʫʥ.669 

2.4.4. ʂʦʥʪʨʦʣʘ ʩʘʜʨʞʠʥʝ ʠʩʧʨʘʚʝ ʠ ʜʫʞʥʦʩʪ ʧʦʫʯʘʚʘˁʘ 

ʂʘʢʦ ʢʦʜ ʦʚʝʨʝ ʧʦʪʧʠʩʘ ʩʚʦʿʩʪʚʦ ʿʘʚʥʝ ʠʩʧʨʘʚʝ ʥʝ ʜʦʙʠʿʘ ʠʩʧʨʘʚʘ ʫ ʮʝʣʦʩʪʠ, ʚʝ˂ 

ʩʘʤʦ ʢʣʘʫʟʫʣʘ ʢʦʿʦʤ ʩʝ ʦʚʝʨʘʚʘ ʧʦʪʧʠʩ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʥʝ ʦʜʛʦʚʘʨʘ ʟʘ ˁʝʥʫ ʩʘʜʨʞʠʥʫ. 

ʆʥ ʥʠʿʝ ʜʫʞʘʥ ʜʘ ʢʦʥʪʨʦʣʠʰʝ ʩʘʜʨʞʠʥʫ ʠʩʧʨʘʚʝ, ʜʘ ʠʩʧʠʪʫʿʝ ʩʧʦʩʦʙʥʦʩʪ ʫʛʦʚʘʨʘˁʘ, 

ʧʨʘʚʫ ʚʦˀʫ ʫʛʦʚʦʨʥʠʭ ʩʪʨʘʥʘ, ʥʠʪʠ ʜʘ ʠʭ ʧʦʫʯʘʚʘ ʦ ʧʨʘʚʥʦʤ ʜʦʤʘʰʘʿʫ ʫʛʦʚʦʨʘ ʢʦʿʠ 

ʟʘʢˀʫʯʫʿʫ ʫ ʦʚʦʿ ʬʦʨʤʠ.670  

ʋ Ä79, ʩʪ. 6 ʘɿʅʦʪ ʿʝ ʠ ʠʟʨʠʯʠʪʦ ʧʨʦʧʠʩʘʥʦ ʜʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʥʝ ʦʜʛʦʚʘʨʘ ʟʘ 

ʩʘʜʨʞʠʥʫ ʠʩʧʨʘʚʝ ʠʣʠ ʦʚʣʘʰ˂ʝˁʝ (Berechtigung) ʩʪʨʘʥʢʝ. ʉʣʝʜʝ˂ʦʤ ʨʝʯʝʥʠʮʦʤ ʦʚʦʛ 

ʩʪʘʚʘ ʝʢʩʧʣʠʮʠʪʥʦ ʩʝ ʠʩʢˀʫʯʫʿʝ ʧʨʠʤʝʥʘ Ä 34 ʘɿʅʦʪ ʥʘ ʦʚʫ ʚʨʩʪʫ ʬʦʨʤʝ. ʄʘʜʘ ʿʝ ʦʚʘʿ 

ʧʘʨʘʛʨʘʬ ʚʝ˂ ʘʥʘʣʠʟʠʨʘʥ ʫ ʜʝʣʫ ʦ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʤ ʟʘʧʠʩʫ ʧʦʜʩʝʪʠ˂ʝʤʦ ʜʘ ʩʝ ʫ ˁʝʤʫ 

ʥʘʚʦʜʝ ʩʣʫʯʘʿʝʚʠ ʫ ʢʦʿʠʤʘ ʿʝ ʥʦʪʘʨ ʜʫʞʘʥ ʜʘ ʦʜʙʠʿʝ ʧʨʝʜʫʟʠʤʘˁʝ ʩʣʫʞʙʝʥʝ ʨʘʜˁʝ. ʇʨʝʤʘ 

ʩʪ. 1, ʦʥ ʿʝ ʜʫʞʘʥ ʪʦ ʜʘ ʫʯʠʥʠ ʢʘʜʘ ʩʝ ʨʘʜʠ ʦ ʟʘʙʨʘˁʝʥʦʤ ʧʦʩʣʫ ʠʣʠ ʧʦʩʣʫ ʫ ʧʦʛʣʝʜʫ ʢʦʿʝʛ 

ʧʦʩʪʦʿʠ ʦʩʥʦʚʘʥʘ ʩʫʤˁʘ ʜʘ ʛʘ ʩʪʨʘʥʢʝ ʟʘʢˀʫʯʫʿʫ ʩʘʤʦ ʨʘʜʠ ʩʪʚʘʨʘˁʘ ʧʨʠʚʠʜʘ, 

ʠʟʠʛʨʘʚʘˁʘ ʟʘʢʦʥʘ ʠʣʠ ʫ ʮʠˀʫ ʧʨʦʪʠʚʧʨʘʚʥʦʛ ʦʰʪʝ˂ʝˁʘ ʪʨʝ˂ʝʛ ʣʠʮʘ. ɼʨʫʛʠʤ ʩʪʘʚʦʤ 

ʠʩʪʦʛ ʧʘʨʘʛʨʘʬʘ ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʢʫ ʩʝ ʟʘʙʨʘˁʫʿʝ ʜʘ ʧʨʝʜʫʟʤʝ ʩʣʫʞʙʝʥʫ ʨʘʜˁʫ ʩʘ ʣʠʮʠʤʘ 

ʟʘ ʢʦʿʘ ʟʥʘ ʠʣʠ ʤʦʨʘ ʦʩʥʦʚʘʥʦ ʜʘ ʧʨʝʪʧʦʩʪʘʚʠ ʜʘ, ʟʙʦʛ ʤʘʣʦʣʝʪʩʪʚʘ ʠʣʠ ʠʟ ʥʝʢʦʛ ʜʨʫʛʦʛ 

ʨʘʟʣʦʛʘ, ʥʠʩʫ ʩʧʦʩʦʙʥʘ ʜʘ ʟʘʢˀʫʯʝ ʜʘʪʠ ʧʨʘʚʥʠ ʧʦʩʘʦ. 

 
667 K. Wagner, G. Knechtel, §79 NO, Rz. 26 ʠ Ä44 NO, Rz. 7. 
668 Ibid, §79 NO, Rz. 9. 
669 Ibid, §79 NO, Rz. 32. 
670 Ibid, §79 NO, Rz. 33. 
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ʀʧʘʢ, ʥʝ ʤʦʞʝ ʩʝ ʨʝ˂ʠ ʜʘ ʥʦʪʘʨ ʥʝ ʚʨʰʠ ʙʠʣʦ ʢʘʢʚʫ ʢʦʥʪʨʦʣʫ ʠʩʧʨʘʚʝ ʢʦʿʘ ʤʫ ʩʝ 

ʧʦʜʥʦʩʠ ʨʘʜʠ ʦʚʝʨʝ ʧʦʪʧʠʩʘ. ʋ ʧʨʚʦʿ ʨʝʯʝʥʠʮʠ Ä79, ʩʪ. 6 ʘɿʅʦʪ ʧʨʝʜʚʠʹʝʥʦ ʿʝ ʜʘ ʦʥ ʤʦʨʘ 

ʜʘ ʠʟʚʨʰʠ ʫʚʠʜ ʫ ʩʘʜʨʞʠʥʫ ʠʩʧʨʘʚʝ ʪʝʢ ʪʦʣʠʢʦ ʢʦʣʠʢʦ ʿʝ ʥʝʦʧʭʦʜʥʦ ʨʘʜʠ ʩʘʩʪʘʚˀʘˁʘ 

ʢʣʘʫʟʫʣʝ ʦ ʦʚʝʨʠ ʠ ʫʧʠʩʘ ʫ ʈʝʛʠʩʪʘʨ ʦʚʝʨʘ (Beurkundungsregister). ʊʘʢʦʹʝ, ʠʩʢˀʫʯʠʚʘˁʝ 

ʧʨʠʤʝʥʝ Ä 34 ʘɿʅʦʪ ʥʝ ʟʥʘʯʠ ʜʘ ʥʦʪʘʨ ʥʝ ʪʨʝʙʘ ʜʘ ʦʜʙʠʿʝ ʜʘ ʦʚʝʨʠ ʧʦʪʧʠʩ ʦʥʜʘ ʢʘʜʘ ʿʝ ʠ 

ʠʟ ʪʘʢʚʝ, ʦʛʨʘʥʠʯʝʥʝ ʢʦʥʪʨʦʣʝ ʩʘʜʨʞʠʥʝ ʠʩʧʨʘʚʝ ʩʘʩʚʠʤ ʿʘʩʥʦ ʜʘ ʩʝ ʨʘʜʠ ʦ ʟʘʙʨʘˁʝʥʦʤ 

ʧʨʘʚʥʦʤ ʧʦʩʣʫ.671 ʋ ʫʨʝʜʙʠ ʩʘʚʝʟʥʦʛ ʤʠʥʠʩʪʨʘ ʢʦʿʦʤ ʩʝ ʫʨʝʹʫʿʝ ʚʨʰʝˁʝ ʧʦʩʣʦʚʘ 

ʦʚʝʨʘʚʘˁʘ ʦʜ ʩʪʨʘʥʝ ʘʫʩʪʨʠʿʩʢʠʭ ʜʠʧʣʦʤʘʪʩʢʦ-ʢʦʥʟʫʣʘʨʥʠʭ ʧʨʝʜʩʪʘʚʥʠʰʪʘʚʘ ʫ 

ʠʥʦʩʪʨʘʥʩʪʚʫ ʧʨʦʧʠʩʘʥʦ ʿʝ ʠ ʜʘ ʿʝ ʩʣʫʞʙʝʥʠʢ ʢʦʿʠ ʦʚʝʨʘʚʘ ʧʦʪʧʠʩʝ ʜʫʞʘʥ ʜʘ ʦʜʙʠʿʝ 

ʧʨʝʜʫʟʠʤʘˁʝ ʨʘʜˁʝ ʢʘʜʘ ʿʝ ʦʯʠʛʣʝʜʥʦ ʜʘ ʩʝ ʨʘʜʠ ʦ ʧʨʠʚʠʜʥʦʤ ʧʦʩʣʫ, ʧʦʩʣʫ ʯʠʿʠ ʿʝ ʮʠˀ 

ʠʟʠʛʨʘʚʘˁʝ ʟʘʢʦʥʘ ʠʣʠ ʧʨʦʪʠʚʧʨʘʚʥʦ ʦʰʪʝ˂ʝˁʝ ʪʨʝ˂ʠʭ ʣʠʮʘ.672 ɺʘʛʥʝʨ ʠ ʂʥʝʭʪʝʣ ʛʦʚʦʨʝ 

ʩʘʤʦ ʦ ʦʜʙʠʿʘˁʫ ʧʨʝʜʫʟʠʤʘˁʘ ʨʘʜˁʝ ʦʚʝʨʝ ʧʦʪʧʠʩʘ ʦʜ ʩʪʨʘʥʝ ʥʦʪʘʨʘ ʢʘʜʘ ʿʝ ʫʛʦʚʦʨ 

ʟʘʙʨʘˁʝʥ, ʘ ʦ ʤʦʛʫ˂ʥʦʩʪʠ ʦʜʙʠʿʘˁʘ ʫ ʦʩʪʘʣʠʤ ʩʣʫʯʘʿʝʚʠʤʘ ʠʟ Ä 34, ʩʪ. 1 ʩʝ ʥʝ 

ʠʟʿʘʰˁʘʚʘʿʫ, ʚʝ˂ ʩʘʤʦ ʥʘʚʦʜʝ ʠʟʣʦʞʝʥʦ ʨʝʰʝˁʝ ʠʟ ʋʨʝʜʙʝ ʢʦʿʘ ʩʝ ʦʜʥʦʩʠ ʥʘ 

ʜʠʧʣʦʤʘʪʩʢʦ-ʢʦʥʟʫʣʘʨʥʘ ʧʨʝʜʩʪʘʚʥʠʰʪʚʘ. ʏʠʥʠ ʩʝ ʜʘ ʠ ʙʝʟ ʪʘʢʦ ʿʘʩʥʝ ʦʜʨʝʜʙʝ ʥʠʿʝ 

ʩʧʦʨʥʦ ʜʘ ʥʦʪʘʨ ʦʜʙʠʿʝ ʜʘ ʦʚʝʨʠ ʧʦʪʧʠʩʝ ʠ ʘʢʦ ʿʝ ʦʯʠʛʣʝʜʥʦ ʜʘ ʿʝ ʧʨʘʚʥʠ ʧʦʩʘʦ ʧʨʠʚʠʜʘʥ 

ʠʣʠ ʫʩʤʝʨʝʥ ʥʘ ʠʟʠʛʨʘʚʘˁʝ ʟʘʢʦʥʘ ʠʣʠ ʧʨʦʪʠʚʧʨʘʚʥʦ ʦʰʪʝ˂ʝˁʝ ʪʨʝ˂ʝʛ ʣʠʮʘ. ʀʩʪʠʥʘ ʿʝ 

ʜʘ ʩʝ ʫ Ä79, ʩʪ. 6 ʘɿʅʦʪ ʠʩʢˀʫʯʫʿʝ ʧʨʠʤʝʥʘ Ä 34 ʘɿʅʦʪ, ʘʣʠ ʦʚʠʤ ʧʘʨʘʛʨʘʬʦʤ ʩʝ ʥʦʪʘʨ 

ʦʚʣʘʰ˂ʫʿʝ ʜʘ ʦʜʙʠʿʝ ʜʘ ʧʨʝʜʫʟʤʝ ʩʣʫʞʙʝʥʫ ʨʘʜˁʫ ʢʘʜʘ ʩʫʤˁʘ ʫ ʥʝʢʫ ʦʜ ʦʚʠʭ ʦʢʦʣʥʦʩʪʠ. 

ɼʘʢʣʝ, ʩʫʤˁʘ ʥʝ ʙʠ ʙʠʣʘ ʦʧʨʘʚʜʘʥ ʨʘʟʣʦʛ ʟʘ ʦʜʙʠʿʘˁʝ ʦʚʝʨʘʚʘˁʘ ʧʦʪʧʠʩʘ, ʘʣʠ ʫʢʦʣʠʢʦ 

ʿʝ ʠ ʙʝʟ ʜʝʪʘˀʥʠʿʝ ʘʥʘʣʠʟʝ ʩʘʜʨʞʠʥʝ ʫʛʦʚʦʨʘ ʥʦʪʘʨʫ ʿʘʩʥʦ ʜʘ ʩʝ ʨʘʜʠ ʦ ʥʝʢʦʤ ʦʜ ʩʣʫʯʘʿʝʚʘ 

ʠʟ Ä 34, ʩʪ. 1 ʘɿʅʦʪ ʩʚʝʩʥʦ ʟʘʥʝʤʘʨʠʚʘˁʝ ʪʝ ʯʠˁʝʥʠʮʝ ʠ ʦʚʝʨʘʚʘˁʝ ʧʦʪʧʠʩʘ ʙʠʣʦ ʙʠ 

ʥʝʩʚʨʩʠʩʭʦʜʥʦ. 

ʂʘʜʘ ʿʝ ʨʝʯ ʦ ʩʠʪʫʘʮʠʿʠ ʠʟ Ä 34, ʩʪ. 2 ʘɿʅʦʪ, ʧʨʝʤʘ ɺʘʛʥʝʨʫ ʠ ʂʥʝʭʪʝʣʫ ʥʦʪʘʨ ʤʦʞʝ 

ʦʜʙʠʪʠ ʜʘ ʠʟʚʨʰʠ ʣʝʛʘʣʠʟʘʮʠʿʫ ʩʘʤʦ ʢʘʜʘ ʿʝ ʫʚʝʨʝʥ ʜʘ ʿʝ ʩʪʨʘʥʢʘ ʧʦʩʣʦʚʥʦ ʥʝʩʧʦʩʦʙʥʘ. 

ʉʘʤʦ ʟʙʦʛ ʤʘʣʦʣʝʪʩʪʚʘ ʩʪʨʘʥʢʝ ʧʘʢ ʥʝ ʤʦʞʝ ʦʜʙʠʪʠ ʧʨʝʜʫʟʠʤʘˁʝ ʦʚʝ ʨʘʜˁʝ.673  

ʇʨʠʣʠʢʦʤ ʦʚʝʨʝ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʤʦʨʘ ʜʘ ʠʩʧʠʪʘ ʠ ʜʘ ʣʠ ʧʦʩʪʦʿʠ ʥʝʢʠ ʦʜ ʨʘʟʣʦʛʘ ʟʘ 

ˁʝʛʦʚʦ ʠʩʢˀʫʯʝˁʝ ʠʟ Ä 33 ʘɿʅʦʪ. ʇʨʠʤʝʥʘ ʦʚʦʛ ʧʘʨʘʛʨʘʬʘ ʥʠʿʝ ʠʩʢˀʫʯʝʥʘ ʫ Ä 79 ʘɿʅʦʪ, 

ʪʝ ʿʝ ʥʦʪʘʨ ʜʫʞʘʥ ʠ ʜʘ ʦʜʙʠʿʝ ʜʘ ʦʚʝʨʠ ʧʦʪʧʠʩ ʥʘ ʠʩʧʨʘʚʠ ʫ ʢʦʿʦʿ ʿʝ ʩʘʜʨʞʘʥ ʧʨʘʚʥʠ ʧʦʩʘʦ 

ʫ ʢʦʿʝʤ ʿʝ ʫʯʝʩʥʠʢ ʦʥ, ˁʝʛʦʚ ʩʫʧʨʫʞʥʠʢ ʠʣʠ ʣʠʮʝ ʩʘ ʢʦʿʠʤ ʿʝ ʫ ʧʨʘʚʦʿ ʣʠʥʠʿʠ ʫ ʢʨʚʥʦʤ 

 
671 K. Wagner, G. Knechtel, §79 NO, Rz. 33. 
672 §5 ʘʫʩʪʨʠʿʩʢʝ ʋʨʝʜʙʝ ʩʘʚʝʟʥʦʛ ʤʠʥʠʩʪʨʘ ʩʧʦˀʥʠʭ ʧʦʩʣʦʚʘ ʦʜ 16. ʤʘʨʪʘ 1984. ʦ ʚʨʰʝˁʫ ʧʦʩʣʦʚʘ 

ʦʚʝʨʘʚʘˁʘ ʦʜ ʩʪʨʘʥʝ ʘʫʩʪʨʠʿʩʢʠʭ ʧʨʝʜʩʪʘʚʥʠʰʪʘʚʘ ʫ ʠʥʦʩʪʨʘʥʩʪʚʫ ʦʙʿʘʚˀʝʥʘ 5. ʘʧʨʠʣʘ 1984. ʛʦʜʠʥʝ 

(BGBl. 140/84). 
673 K. Wagner, G. Knechtel, §79 NO, Rz. 33. 
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ʩʨʦʜʩʪʚʫ, ʪʘʟʙʠʥʩʢʦʤ ʠʣʠ ʧʦ ʫʩʚʦʿʝˁʫ, ʢʘʦ ʠ ʣʠʮʘ ʩʘ ʢʦʿʠʤa ʝʿ ʫ ʧʦʙʦʯʥʦʤ ʢʨʚʥʦʤ 

ʩʨʦʜʩʪʚʫ ʜʦ ʯʝʪʚʨʪʦʛ ʩʪʝʧʝʥʘ, ʦʜʥʦʩʥʦ ʫ ʪʘʟʙʠʥʩʢʦʤ ʩʨʦʜʩʪʚʫ ʜʦ ʜʨʫʛʦʛ ʩʪʝʧʝʥʘ. ɼʘʢʣʝ, 

ʥʠʿʝ ʥʫʞʥʦ ʜʘ ʩʝ ʨʘʟʣʦʛ ʟʘ ʠʩʢˀʫʯʝˁʝ ʦʜʥʦʩʠ ʥʘ ʣʠʮʝ ʯʠʿʠ ʩʝ ʧʦʪʧʠʩ ʦʚʝʨʘʚʘ, ʚʝ˂ ʪʦ 

ʤʦʞʝ ʙʠʪʠ ʠ ʜʨʫʛʦ ʣʠʮʝ ʥʘ ʢʦʿʝ ʩʝ ʦʜʥʦʩʠ ʩʘʜʨʞʠʥʘ ʧʦʜʥʝʪʝ ʠʩʧʨʘʚʝ.674 

ʀʟ ʠʟʣʦʞʝʥʠʭ ʧʨʠʤʝʨʘ, ʤʦʞʝ ʩʝ ʟʘʢˀʫʯʠʪʠ ʜʘ ʢʦʥʩʪʘʪʘʮʠʿʘ ʜʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʫ 

ʘʫʩʪʨʠʿʩʢʦʤ ʧʨʘʚʫ ʥʝ ʢʦʥʪʨʦʣʠʰʝ ʩʘʜʨʞʠʥʫ ʠʩʧʨʘʚʝ ʥʝ ʙʠ ʙʠʣʘ ʩʘʩʚʠʤ ʪʘʯʥʘ, ʚʝ˂ ʜʘ 

ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʠ ʫ ʦʚʦʤ ʧʨʘʚʥʦʤ ʩʠʩʪʝʤʫ ʚʨʰʠ, ʢʘʢʦ ʿʝ ɼ. ɫʫʨʹʝʚʠ˂ ʥʘʟʠʚʘ, ʦʛʨʘʥʠʯʝʥʫ 

ʢʦʥʪʨʦʣʫ ʧʦʜʥʝʪʝ ʠʩʧʨʘʚʝ.675  

 

 

 

 

  

 
674 Ibid. 
675 ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 183-192. 
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VI ɱɸɺʅʆɹɽʃɽɾʅʀʏʂɸ ʌʆʈʄɸ ʆɹʃʀɻɸʎʀʆʅʀʍ ʋɻʆɺʆʈɸ ʋ ɼʆʄɸɴɽʄ 

ʇʈɸɺʋ 

 

ɸ. ɱɸɺʅʆɹɽʃɽɾʅʀʏʂʀ ɿɸʇʀʉ 

1. ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʫ ɿʘʢʦʥʫ ʦ ʿʘʚʥʠʤ ʙʝʣʝʞʥʠʮʠʤʘ (ʥʦʪʘʨʠʤʘ) ʂʨʘˀʝʚʠʥʝ 

ɱʫʛʦʩʣʘʚʠʿʝ (ɿɱɹʂɱ) 

ʇʦ ʫʛʣʝʜʫ ʥʘ ʘʫʩʪʨʠʿʩʢʠ ʘɿʅʦʪ ʠ ʪʘʤʦʰˁʠ ʥʘʟʠʚ Notariatsakt ʟʘ ʦʚʫ ʚʨʩʪʫ ʠʩʧʨʘʚʝ, 

ʦʥʘ ʿʝ ʠ ʫ ɿɱɹʂɱ ʥʘʟʠʚʘʥʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʤ ʘʢʪʦʤ. ʀʧʘʢ, ʟʘ ˁʫ ˂ʝ ʩʝ ʫ ʦʚʦʤ ʨʘʜʫ, ʫ 

ʮʠˀʫ ʜʦʩʣʝʜʥʦʩʪʠ ʫ ʦʟʥʘʯʘʚʘˁʫ ʦʚʝ ʚʨʩʪʝ ʬʦʨʤʝ ʪʘʢʦʹʝ ʢʦʨʠʩʪʠʪʠ ʥʘʟʠʚ 

Ăʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩñ. ʃʠʩʪʘ ʧʨʘʚʥʠʭ ʧʦʩʣʦʚʘ ʟʘ ʢʦʿʝ ʿʝ ʟʘʭʪʝʚʘʥʘ ʬʦʨʤʘ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʙʠʣʘ ʿʝ ʛʦʪʦʚʦ ʠʜʝʥʪʠʯʥʘ ʦʥʦʿ ʠʟ ʧʨʚʦʙʠʪʥʝ ʚʝʨʟʠʿʝ Ä 1 ʘɿɱɸ. 

ʊʘʢʦ ʿʝ ʧʨʝʤʘ Ä 52  ɿɱɹʂɱ, ʦʚʘ ʬʦʨʤʘ ʙʠʣʘ ʫʩʣʦʚ ʟʘ ʧʫʥʦʚʘʞʥʦʩʪ ʙʨʘʯʥʠʭ ʠʤʦʚʠʥʩʢʠʭ 

ʫʛʦʚʦʨʘ, ʫʛʦʚʦʨʘ ʦ ʧʨʦʜʘʿʠ, ʨʘʟʤʝʥʠ, ʨʝʥʪʠ ʠ ʟʘʿʤʫ ʟʘʢˀʫʯʝʥʠʭ ʠʟʤʝʹʫ ʩʫʧʨʫʞʥʠʢʘ, 

ʧʨʠʟʥʘˁʝ ʜʫʛʘ ʿʝʜʥʦʛ ʩʫʧʨʫʞʥʠʢʘ ʜʨʫʛʦʤ, ʧʦʪʚʨʜʝ ʦ ʧʨʠʿʝʤʫ ʤʠʨʘʟʘ, ʫʛʦʚʦʨʝ ʦ ʧʦʢʣʦʥʫ 

ʙʝʟ ʧʨʘʚʝ ʧʨʝʜʘʿʝ, ʩʚʠʭ ʠʩʧʨʘʚʘ ʦ ʧʨʘʚʥʠʤ ʧʦʩʣʦʚʠʤʘ ʤʝʹʫ ʞʠʚʠʤʘ ʢʦʿʝ ʣʠʯʥʦ 

ʧʨʝʜʫʟʠʤʘʿʫ ʩʣʝʧʠ, ʛʣʫʚʠ ʢʦʿʠ ʥʝ ʟʥʘʿʫ ʜʘ ʯʠʪʘʿʫ ʠʣʠ ʥʝʤʠ ʢʦʿʠ ʥʝ ʟʥʘʿʫ ʜʘ ʧʠʰʫ, ʢʘʦ ʠ 

ʫʛʦʚʦʨʘ ʦ ʦʜʨʠʮʘˁʫ ʧʨʘʚʘ ʥʘ ʥʘʩʣʝʜʩʪʚʦ ʠ ʢʫʧʦʚʠʥʠ ʥʘʩʣʝʜʩʪʚʘ ʫʢʦʣʠʢʦ ʠʟʿʘʚʝ ʚʦˀʘ 

ʥʠʩʫ ʫʥʝʪʝ ʫ ʩʫʜʩʢʠ ʟʘʧʠʩʥʠʢ.676  

 

1.1. ʇʦʩʪʫʧʘʢ ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ 

ʇʦʩʪʫʧʘʢ ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʦ ʧʨʘʚʥʠʤ ʧʦʩʣʦʚʠʤʘ ʙʠʦ ʿʝ 

ʨʝʛʫʣʠʩʘʥ ÄÄ 52-83 ɿɱɹʂɱ. ʀ ʦʚʝ ʦʜʨʝʜʙʝ ɿɱɹʂɱ ʙʠʣʝ ʩʫ ʚʨʣʦ ʩʣʠʯʥʝ ʦʜʨʝʜʙʘʤʘ ʠʟ 

ʘʫʩʪʨʠʿʩʢʦʛ ʘɿʅʦʪ ʢʦʿʝ ʩʫ ʘʥʘʣʠʟʠʨʘʥʝ ʫ ʧʨʝʪʭʦʜʥʦʤ ʜʝʣʫ ʨʘʜʘ.677 

 

1.1.1. ʋʪʚʨʹʠʚʘˁʝ ʠʜʝʥʪʠʪʝʪʘ, ʧʦʩʣʦʚʥʝ ʩʧʦʩʦʙʥʦʩʪʠ ʠ ʦʚʣʘʰ˂ʝˁʘ ʟʘ ʟʘʢˀʫʯʝˁʝ 

ʧʨʘʚʥʦʛ ʧʦʩʣʘ 

ɿʘ ʨʘʟʣʠʢʫ ʦʜ ʘʫʩʪʨʠʿʩʢʦʛ ʫʟʦʨʘ, ʫ ɿɱɹʂɱ ʥʠʿʝ ʙʠʣʦ ʧʨʝʜʚʠʹʝʥʦ ʧʝʪ, ʚʝ˂ ʯʝʪʠʨʠ 

ʤʦʛʫ˂ʘ ʥʘʯʠʥʘ ʫʪʚʨʹʠʚʘˁʘ ʠʜʝʥʪʠʪʝʪʘ ʫʯʝʩʥʠʢʘ ʧʦʩʪʫʧʢʘ ʩʘʩʪʘʚˀʘˁʘ ʠʩʧʨʘʚʝ. ʇʨʝʤʘ 

ʦʚʦʤ ʟʘʢʦʥʫ, ʥʦʪʘʨ ʥʠʿʝ ʤʦʛʘʦ ʜʘ ʫʪʚʨʜʠ ʠʜʝʥʪʠʪʝʪ ʩʘʤʦ ʥʘ ʦʩʥʦʚʫ ʠʩʧʨʘʚʝ. ʆʥ ʿʝ ʪʦ 

ʤʦʛʘʦ ʫʯʠʥʠʪʠ ʥʘ ʦʩʥʦʚʫ ʣʠʯʥʦʛ ʧʦʟʥʘʥʩʪʚʘ ʫʯʝʩʥʠʢʘ, ʜʨʫʛʦʛ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ, ʧʫʪʝʤ 

ʜʚʘ ʩʚʝʜʦʢʘ ʠʜʝʥʪʠʪʝʪʘ ʠʣʠ ʿʝʜʥʦʛ ʩʚʝʜʦʢʘ ʠʜʝʥʪʠʪʝʪʘ ʠ ʠʩʧʨʘʚʝ ʠʟʜʘʪʝ ʦʜ ʩʪʨʘʥʝ ʿʘʚʥʝ 

 
676 Ä 52 ɿɱɹʂɱ. 
677 ɺʠʜ. ʫ ʜʝʣʫ ʦ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʿ ʬʦʨʤʠ ʫʛʦʚʦʨʘ ʫ ʫʧʦʨʝʜʥʦʤ ʧʨʘʚʫ. 
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ʚʣʘʩʪʠ ʢʦʿʘ ʩʘʜʨʞʠ ʬʦʪʦʛʨʘʬʠʿʫ ʠ ʧʦʪʧʠʩ ʫʯʝʩʥʠʢʘ ʯʠʿʠ ʩʝ ʠʜʝʥʪʠʪʝʪ ʧʦʪʚʨʹʫʿʝ.678 

ʉʚʝʜʦʮʠ ʠʜʝʥʪʠʪʝʪʘ ʤʦʨʘʣʠ ʩʫ ʠʤʘʪʠ ʥʘʿʤʘˁʝ ʜʚʘʜʝʩʝʪ ʛʦʜʠʥʘ, ʙʠʪʠ ʣʠʯʥʦ ʠ ʧʦ ʠʤʝʥʫ 

ʧʦʟʥʘʪʠ ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʢʫ ʠ ʚʝʨʦʜʦʩʪʦʿʥʠ. ʀʟʨʠʯʠʪʦ ʿʝ ʙʠʣʦ ʧʨʝʜʚʠʹʝʥʦ ʜʘ ʪʦ ʤʦʛʫ ʙʠʪʠ 

ʠ ʞʝʥʝ, ʢʘʦ ʠ ʣʠʮʘ ʢʦʿʘ ʩʫ ʙʣʠʩʢʘ ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʢʫ, ʫʯʝʩʥʠʢʫ ʠʣʠ ʣʠʮʫ ʢʦʿʝ ʥʘ ʦʩʥʦʚʫ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʩʪʠʯʝ ʢʘʢʚʫ ʢʦʨʠʩʪ.679  

ʋ ɿɱɹʂɱ, ʢʘʦ ʠ ʫ ʘɿʅʦʪ ʧʦʨʝʜ ʩʚʝʜʦʢʘ ʠʜʝʥʪʠʪʝʪʘ, ʧʦʤʠˁʫ ʩʝ ʠ ʩʚʝʜʦʮʠ ʘʢʪʘ ʯʠʿʝ 

ʫʯʝʰ˂ʝ ʟʘʭʪʝʚʘʥʦ ʫ ʩʣʫʯʘʿʫ ʜʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʩʘʜʨʞʠ ʥʘʩʣʝʜʥʠ ʫʛʦʚʦʨ ʠʣʠ 

ʜʨʫʛʦ ʨʘʩʧʦʣʘʛʘˁʝ ʟʘ ʩʣʫʯʘʿ ʩʤʨʪʠ, ʜʘ ʿʝʜʘʥ ʦʜ ʫʯʝʩʥʠʢʘ ʥʝ ʟʥʘ ʿʝʟʠʢ ʢʦʿʠ ʿʝ ʫ ʩʣʫʞʙʝʥʦʿ 

ʫʧʦʪʨʝʙʠ, ʜʘ ʿʝ ʩʣʝʧ, ʛʣʫʚ, ʥʝʤ, ʛʣʫʚʦʥʝʤ, ʠʣʠ ʜʘ ʿʝ ʥʝʧʠʩʤʝʥ. ʀ ʪʘʜʘ ʿʝ ʜʚʘ ʩʚʝʜʦʢʘ ʤʦʛʘʦ 

ʜʘ ʟʘʤʝʥʠ ʜʨʫʛʠ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ. ɿʘ ʩʚʝʜʦʢʝ ʘʢʪʘ ʙʠʣʠ ʩʫ ʧʦʩʪʘʚˀʝʥʠ ʩʪʨʦʞʠ ʫʩʣʦʚʠ 

ʫʪʦʣʠʢʦ ʰʪʦ ʿʝ ʧʦʨʝʜ ʫʩʣʦʚʘ ʟʘ ʩʚʝʜʦʢʝ ʠʜʝʥʪʠʪʝʪʘ ʙʠʣʦ ʧʦʪʨʝʙʥʦ ʠ ʜʘ ʟʥʘʿʫ ʩʣʫʞʙʝʥʠ 

ʿʝʟʠʢ, ʫʢʦʣʠʢʦ ʥʠʩʫ ʧʦʟʥʘʪʠ ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʢʫ ʜʘ ʩʝ ˁʠʭʦʚ ʠʜʝʥʪʠʪʝʪ ʫʪʚʨʜʠ ʥʘ ʥʘʯʠʥ 

ʥʘ ʢʦʿʠ ʩʝ ʫʪʚʨʹʫʿʝ ʠʜʝʥʪʠʪʝʪ ʩʪʨʘʥʘʢʘ, ʢʘʦ ʠ ʜʘ ʤʘʢʘʨ ʿʝʜʘʥ ʦʜ ˁʠʭ ʟʥʘ ʜʘ ʯʠʪʘ ʠ ʧʠʰʝ.680 

ʋ ʧʦʩʪʫʧʢʫ ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʫ ʩʚʦʿʩʪʚʫ ʩʚʝʜʦʢʘ ʘʢʪʘ ʥʠʩʫ ʤʦʛʣʘ ʜʘ 

ʫʯʝʩʪʚʫʿʫ ʥʠ ʣʠʮʘ ʢʦʿʘ ʟʙʦʛ ʜʫʰʝʚʥʠʭ ʠʣʠ ʪʝʣʝʩʥʠʭ ʥʝʜʦʩʪʘʪʘʢʘ ʥʠʩʫ ʩʧʦʩʦʙʥʘ ʜʘ 

ʩʚʝʜʦʯʝ ʥʘ ʦʜʛʦʚʘʨʘʿʫ˂ʠ ʥʘʯʠʥ, ʣʠʮʘ ʢʦʿʘ ʨʘʜʝ ʢʦʜ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ, ʣʠʮʘ ʢʦʿʘ ʠʤʘʿʫ 

ʢʦʨʠʩʪ ʦʜ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʢʦʿʠ ʩʝ ʟʘʢˀʫʯʫʿʝ ʠ ʦʥʘ ʢʦʿʘ ʩʫ ʫ ʙʣʠʩʢʦʤ ʦʜʥʦʩʫ ʩʘ ʫʯʝʩʥʠʢʦʤ, 

ʣʠʮʝʤ ʢʦʿʝ ʦʩʪʚʘʨʫʿʝ ʢʦʨʠʩʪ ʦʜ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʠʣʠ ʩʘ ʿʘʚʥʠʤ ʙʝʣʝʞʥʠʢʦʤ.681 

ɱʘʚʥʠ ʙʝʣʝʞʥʠʢ ʿʝ ʙʠʦ ʜʫʞʘʥ ʜʘ ʧʨʠʣʠʢʦʤ ʩʘʯʠˁʘʚʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʠʩʧʠʪʘ 

ʩʧʦʩʦʙʥʦʩʪ ʠ ʦʚʣʘʰ˂ʝˁʝ ʩʪʨʘʥʘʢʘ ʟʘ ʧʨʝʜʫʟʠʤʘˁʝ ʧʨʝʜʤʝʪʥʦʛ ʧʨʘʚʥʦʛ ʧʦʩʣʘ.682 ʂʘʦ ʠ ʫ 

ʘʫʩʪʨʠʿʩʢʦʤ ʧʨʘʚʫ, ʫʢʦʣʠʢʦ ʙʠ ʟʥʘʦ ʠʣʠ ʤʦʨʘʦ ʟʥʘʪʠ ʜʘ ʣʠʮʝ ʥʠʿʝ ʩʧʦʩʦʙʥʦ ʜʘ ʧʨʝʜʫʟʤʝ 

ʧʨʘʚʥʠ ʧʦʩʘʦ ʟʙʦʛ ʤʘʣʦʣʝʪʩʪʚʘ ʠʣʠ ʠʟ ʥʝʢʦʛ ʜʨʫʛʦʛ ʨʘʟʣʦʛʘ, ʥʠʿʝ ʩʤʝʦ ʜʘ ʧʨʝʜʫʟʤʝ 

ʩʣʫʞʙʝʥʫ ʨʘʜˁʫ.683  

 

1.1.2. ʆʙʘʚʝʟʘ ʠʩʧʠʪʠʚʘˁʘ ʠ ʧʦʫʯʘʚʘˁʘ 

ʇʦʨʝʜ ʠʩʧʠʪʠʚʘˁʘ ʩʧʦʩʦʙʥʦʩʪʠ ʠ ʦʚʣʘʰ˂ʝˁʘ ʟʘ ʧʨʝʜʫʟʠʤʘˁʝ ʧʨʘʚʥʦʛ ʧʦʩʣʘ,  ʫ Ä 

56 ɿɱɹʂɱ ʧʨʦʧʠʩʘʥʘ ʿʝ ʠ ʜʫʞʥʦʩʪ ʥʦʪʘʨʘ ʜʘ ʫʧʦʟʥʘ ʩʪʨʘʥʢʝ ʩʘ ʩʤʠʩʣʦʤ ʠ ʧʨʘʚʥʠʤ 

ʧʦʩʣʝʜʠʮʘʤʘ ʧʨʘʚʥʦʛ ʧʦʩʣʘ ʠ ʫʚʝʨʠ ʩʝ ʫ ʧʦʩʪʦʿʘˁʝ ʠ ʦʟʙʠˀʥʦʩʪ ˁʠʭʦʚʝ ʚʦˀʝ. ʅʘ ʦʩʥʦʚʫ 

 
678 Ä 59 ɿɱɹʂɱ. 
679 Ä 60, ʩʪ. 2 ʫ ʚʝʟʠ ʩʘ Ä 63, ʩʪ. 1, ʪʘʯ. 4 ɿɱɹʂɱ. 
680 Ä 62 ɿɱɹʂɱ. 
681 Ä 63, ʩʪ. 1 ɿɱɹʂɱ. ʆʚʘʿ ʢʨʫʛ ʣʠʮʘ ʦʜʨʝʹʠʚʘʥ ʿʝ ʫ ʩʢʣʘʜʫ ʩʘ Ä 32 ɿɱɹʂɱ ʫ ʢʦʿʝʤ ʩʫ ʙʠʣʠ ʧʨʝʜʚʠʹʝʥʠ ʨʘʟʣʦʟʠ 

ʟʘ ʠʩʢˀʫʯʝˁʝ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ.  
682 Ä 56 ɿɱɹʂɱ. 
683 § 35, ʩʪ. 2 ɿɱɹʂɱ. 
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ʚʦˀʝ ʠ ʠʟʿʘʚʘ ʩʪʨʘʥʘʢʘ ʙʠʦ ʿʝ ʜʫʞʘʥ ʜʘ ʧʦʪʧʫʥʦ ʿʘʩʥʦ ʠ ʦʜʨʝʹʝʥʦ ʩʘʯʠʥʠ ʧʠʩʤʝʥʦ, ʘ 

ʧʦʪʦʤ ʛʘ ʧʨʦʯʠʪʘ ʩʪʨʘʥʢʘʤʘ ʠ ʫʚʝʨʠ ʩʝ ʜʘ ʩʘʜʨʞʘʿ ʦʜʛʦʚʘʨʘ ˁʠʭʦʚʦʿ ʚʦˀʠ.684 ɸʢʦ ʙʠ 

ʩʪʨʘʥʢʝ ʞʝʣʝʣʝ ʜʘ ʩʝ ʫ ʟʘʧʠʩ ʫʥʝʩʫ ʥʝʿʘʩʥʝ, ʥʝʨʘʟʛʦʚʝʪʥʝ ʠʣʠ ʜʚʦʩʤʠʩʣʝʥʝ ʠʟʿʘʚʝ, 

ʦʙʘʚʝʟʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʿʝ ʙʠʣʘ ʜʘ ʠʭ ʥʘ ʪʦ ʫʧʦʟʦʨʠ ʠ ʩʭʦʜʥʦ ʪʦʤʝ ʧʦʫʯʠ. ʋ ʩʣʫʯʘʿʫ ʜʘ 

ʩʪʨʘʥʢʝ ʦʩʪʘʥʫ ʧʨʠ ʜʘʪʠʤ ʠʟʿʘʚʘʤʘ, ʥʦʪʘʨ ʙʠ ʠʭ ʫʥʝʦ ʫ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ, ʘʣʠ ʠ 

ʠʟʨʠʯʠʪʦ ʥʘʧʦʤʝʥʫʦ ʜʘ ʩʫ ʩʪʨʘʥʢʝ ʥʘ ʥʝʿʘʩʥʦʩʪ, ʥʝʨʘʟʛʦʚʝʪʥʦʩʪ ʠ ʥʝʜʚʦʩʤʠʩʣʝʥʦʩʪ 

ʠʟʿʘʚʘ, ʢʘʦ ʠ ʥʘ ʝʚʝʥʪʫʘʣʥʝ ʧʦʩʣʝʜʠʮʝ ʪʘʢʚʠʭ ʠʟʿʘʚʘ ʧʨʦʧʠʩʥʦ ʫʧʦʟʦʨʝʥʝ.685 ʀʩʪʦ ʿʝ 

ʚʘʞʠʣʦ ʠ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʿʝ ʧʨʘʚʥʠ ʧʦʩʘʦ ʢʦʿʠ ʩʪʨʘʥʢʝ ʞʝʣʝ ʜʘ ʟʘʢˀʫʯʝ ʟʘʙʨʘˁʝʥ ʠʣʠ ʘʢʦ 

ʧʦʩʪʦʿʠ ʦʩʥʦʚʘʥʘ ʩʫʤˁʘ ʜʘ ʩʝ ʟʘʢˀʫʯʫʿʝ ʧʨʠʚʠʜʥʦ ʠʣʠ ʫ ʮʠˀʫ ʦʙʠʣʘʞʝˁʘ ʟʘʢʦʥʘ ʠʣʠ 

ʧʨʦʪʠʚʧʨʘʚʥʦʛ ʦʰʪʝ˂ʝˁʘ ʪʨʝ˂ʝʛ ʣʠʮʘ.686  

 

1.2. ʉʘʜʨʞʠʥʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ 

ʉʘʜʨʞʠʥʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʫ ɿɱɹʂɱ ʙʠʣʘ ʿʝ ʧʨʝʜʚʠʹʝʥʘ ʫ Ä 72. ʇʨʝʤʘ ʩʪ. 

1, ʪʘʯ. 1 ʦʚʦʛ ʧʘʨʘʛʨʘʬʘ, ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʿʝ ʤʦʨʘʦ ʜʘ ʩʘʜʨʞʠ ʧʦʨʦʜʠʯʥʦ ʠ ʨʦʹʝʥʦ 

ʠʤʝ, ʩʝʜʠʰʪʝ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʠ ʥʘʧʦʤʝʥʫ ʜʘ ʠʩʪʫʧʘ ʫ ʪʦʤ ʩʚʦʿʩʪʚʫ. ʂʘʜʘ ʙʠ ʫ 

ʩʘʩʪʘʚˀʘˁʫ ʦʚʝ ʠʩʧʨʘʚʝ ʫʯʝʩʪʚʦʚʘʦ ʠ ʜʨʫʛʠ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʙʠʣʦ ʿʝ ʧʦʪʨʝʙʥʦ ʜʘ ʩʝ ʠ ʟʘ 

ˁʝʛʘ ʥʘʚʝʜʫ ʠʩʪʠ ʧʦʜʘʮʠ. ʇʦʨʝʜ ʦʚʦʛ, ʝʣʝʤʝʥʪʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʙʠʣʠ ʩʫ ʠ 

ʧʦʜʘʮʠ ʦ ʫʯʝʩʥʠʮʠʤʘ ʠ ʝʚʝʥʪʫʘʣʥʠʤ ʩʚʝʜʦʮʠʤʘ, ʧʦʫʟʜʘʥʠʮʠʤʘ ʠ ʪʫʤʘʯʠʤʘ (ʪʘʯ. 2), 

ʥʘʧʦʤʝʥʘ ʦ ʥʘʯʠʥʫ ʥʘ ʢʦʿʠ ʿʝ ʫʪʚʨʹʝʥ ʠʜʝʥʪʠʪʝʪ ʦʚʠʭ ʣʠʮʘ (ʪʘʯ. 3), ʩʘʜʨʞʠʥʘ ʧʨʘʚʥʦʛ 

ʧʦʩʣʘ ʩ ʧʦʟʠʚʦʤ ʥʘ ʧʫʥʦʤʦ˂ʿʝ ʠ ʧʨʠʣʦʛʝ (ʪʘʯ. 4), ʥʘʧʦʤʝʥʘ ʜʘ ʿʝ ʠʩʧʨʘʚʘ ʧʨʦʯʠʪʘʥʘ 

ʫʯʝʩʥʠʮʠʤʘ ʠʣʠ ʜʘ ʩʫ ʦʥʝ ʥʘ ʜʨʫʛʠ ʧʨʦʧʠʩʘʥ ʥʘʯʠʥ ʫʧʦʟʥʘʪʝ ʩʘ ˁʝʥʦʤ ʩʘʜʨʞʠʥʦʤ, ʪʝ ʜʘ 

ʩʫ ʦʥʝ ʦʜʦʙʨʠʣʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ (ʪʘʯ. 5), ʜʘʥ, ʤʝʩʝʮ, ʛʦʜʠʥʘ, ʤʝʩʪʦ, ʘ ʢʘʜʘ ʿʝ 

ʟʘʢʦʥʦʤ ʧʨʝʜʚʠʹʝʥʦ ʠ ʩʘʪ ʢʘʜʘ ʿʝ ʩʘʩʪʘʚˀʝʥʘ ʠʩʧʨʘʚʘ (ʪʘʯ. 6), ʢʘʦ ʠ ʧʦʪʧʠʩ ʣʠʮʘ ʠʟ ʪʘʯ. 

1 ʠ 2 ʠ ʧʝʯʘʪ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʢʦʿʠ ʿʝ ʩʘʩʪʘʚʠʦ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ (ʪʘʯ. 7). ɸʢʦ ʙʠ 

ʥʘʢʥʘʜʥʦ ʜʦʰʣʦ ʜʦ ʜʦʧʫʥʝ, ʠʩʧʨʘʚʢʝ ʠʣʠ ʧʨʝʠʥʘʯʝˁʘ ʿʝʜʥʦʛ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ 

ʜʨʫʛʠʤ ʙʠʣʦ ʿʝ ʧʦʪʨʝʙʥʦ ʪʦ ʥʘʟʥʘʯʠʪʠ ʥʘ ʠʟʚʦʨʥʠʢʫ ʨʘʥʠʿʝʛ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ 

ʠʣʠ ʦʚʝʨʝʥʦʤ ʧʨʝʧʠʩʫ ʢʦʿʠ ʯʫʚʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʫʢʦʣʠʢʦ ʿʝ ʠʟʚʦʨʥʠʢ ʠʟʜʘʪ.687 

ʋ ʩʢʣʘʜʫ ʩʘ Ä 73, ʩʪ. 1 ɿɱɹʂɱ, ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʥʠʿʝ ʠʤʘʦ ʩʥʘʛʫ ʿʘʚʥʝ ʠʩʧʨʘʚʝ 

ʘʢʦ ʥʠʿʝ ʠʩʧʫˁʘʚʘʦ ʫʩʣʦʚʝ ʠʟ ʦʜʨʝʜʘʙʘ ʢʦʿʠʤ ʩʝ ʫʨʝʹʫʿʝ ʧʦʪʚʨʹʠʚʘˁʝ (ʩʦʣʝʤʥʠʟʘʮʠʿʘ) 

ʧʨʠʚʘʪʥʠʭ ʠʩʧʨʘʚʘ (Ä 58), ʫʪʚʨʹʠʚʘˁʝ ʠʜʝʥʪʠʪʝʪʘ ʫʯʝʩʥʠʢʘ (Ä 59, ʩʪ. 1), ʧʦʪʨʝʙʥʦ 

 
684 Ä 56 ɿɱɹʂɱ. 
685 Ä 57 ɿɱɹʂɱ. 
686 Ä 35 ɿɱɹʂɱ. 
687 § 72, ʩʪ. 2 ɿɱɹʂɱ. 
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ʫʯʝʰ˂ʝ ʩʚʝʜʦʢʘ ʘʢʪʘ (Ä 61, ʩʪ. 1), ʫʯʝʰ˂ʝ ʞʝʥʝ ʫ ʩʚʦʿʩʪʚʫ ʩʚʝʜʦʢʘ ʘʢʪʘ (Ä 62, ʩʪ. 2), 

ʫʯʝʰ˂ʝ ʩʚʝʜʦʢʘ ʘʢʪʘ ʠ ʪʫʤʘʯʘ (ÄÄ 64-71). ʆʩʠʤ ʪʦʛʘ, ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʥʠʿʝ ʠʤʘʦ 

ʜʝʿʩʪʚʦ ʿʘʚʥʝ ʠʩʧʨʘʚʝ ʥʠ ʘʢʦ ʥʠʿʝ ʩʘʜʨʞʘʦ ʥʘʧʦʤʝʥʫ ʜʘ ʿʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ 

ʧʨʦʯʠʪʘʥ ʫʯʝʩʥʠʮʠʤʘ ʠ ʜʘ ʩʫ ʛʘ ʦʥʠ ʦʜʦʙʨʠʣʠ, ʚʨʝʤʝ ʠ ʤʝʩʪʦ ʩʘʯʠˁʘʚʘˁʘ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʠʣʠ ʧʦʪʧʠʩ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʠ ʫʯʝʩʥʠʢʘ, ʩʚʝʜʦʢʘ, ʧʦʫʟʜʘʥʠʢʘ 

ʠ ʪʫʤʘʯʘ (Ä 72, ʩʪ. 1, ʪʘʯ. 5, 6 ʠ 7). ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʫʪʠʮʘʿ ʜʨʫʛʠʭ ʥʝʜʦʩʪʘʪʘʢʘ ʥʘ 

ʚʝʨʦʜʦʩʪʦʿʥʦʩʪ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʟʘʚʠʩʠʦ ʿʝ ʦʜ ʦʮʝʥʝ ʩʫʜʘ. ʊʿ. ʜʘ ʣʠ ˂ʝ 

ʚʝʨʦʜʦʩʪʦʿʥʦʩʪ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʙʠʪʠ ʫʢʠʥʫʪʘ ʠʣʠ ʫʤʘˁʝʥʘ ʩʫʜ ʿʝ ʮʝʥʠʦ ʫ 

ʩʣʫʯʘʿʫ ʧʦʚʨʝʜʝ ʧʨʘʚʠʣʘ ʢʦʿʘ ʩʝ ʦʜʥʦʩʝ ʥʘ ʫʪʚʨʹʠʚʘˁʝ ʠʩʪʦʚʝʪʥʦʩʪʠ ʥʘ ʦʩʥʦʚʫ ʠʟʿʘʚʝ 

ʿʝʜʥʦʛ ʩʚʝʜʦʢʘ ʠʜʝʥʪʠʪʝʪʘ ʠ ʠʩʧʨʘʚʝ (Ä 59, ʩʪ. 1, ʨʝʯ. 2), ʫʩʣʦʚʝ ʟʘ ʩʚʝʜʦʢʘ ʠʜʝʥʪʠʪʝʪʘ (Ä 

60), ʧʨʘʚʠʣʘ ʧʨʝʤʘ ʢʦʿʝʤ ʞʝʥʘ ʤʦʞʝ ʙʠʪʠ ʩʚʝʜʦʢ ʘʢʪʘ, ʢʘʦ ʠ ʜʘ ʙʘʨ ʿʝʜʘʥ ʩʚʝʜʦʢ ʘʢʪʘ 

ʤʦʨʘ ʜʘ ʟʥʘ ʜʘ ʯʠʪʘ ʠ ʧʠʰʝ (Ä 62, ʩʪ. 2 ʠ 3), ʢʘʦ ʠ ʧʨʘʚʠʣʘ  ʢʦʿʠʤ ʩʝ ʨʝʛʫʣʠʰʝ ʢʦʿʘ ʣʠʮʘ 

ʥʝ ʤʦʛʫ ʙʠʪʠ ʩʚʝʜʦʮʠ ʘʢʪʘ (Ä 63). ʆʩʠʤ ʪʦʛʘ, ʫʢʠʜʘˁʝ ʠʣʠ ʫʤʘˁʝˁʝ ʚʝʨʦʜʦʩʪʦʿʥʦʩʪʠ ʘʢʪʘ 

ʮʝʥʠʦ ʿʝ ʩʫʜ ʠ ʫ ʩʣʫʯʘʿʫ ʜʘ ʫ ʘʢʪʫ ʥʝʜʦʩʪʘʿʫ ʧʦʜʘʮʠ ʦ ʿʘʚʥʦʤ ʙʝʣʝʞʥʠʢʫ, ʫʯʝʩʥʠʮʠʤʘ ʠ 

ʝʚʝʥʪʫʘʣʥʠʤ ʩʚʝʜʦʮʠʤʘ, ʧʦʫʟʜʘʥʠʮʠʤʘ ʠ ʪʫʤʘʯʠʤʘ, ʥʘʧʦʤʝʥʘ ʦ ʥʘʯʠʥʫ ʥʘ ʢʦʿʠ ʿʝ 

ʫʪʚʨʹʝʥ ʠʜʝʥʪʠʪʝʪ ʦʚʠʭ ʣʠʮʘ, ʩʘʜʨʞʠʥʘ ʧʨʘʚʥʦʛ ʧʦʩʣʘ (Ä 72, ʩʪ. 1, ʪʘʯ. 1-4) ʠʣʠ ʘʢʦ ʥʘ 

ʠʟʚʦʨʥʠʢʫ ʠʣʠ ʦʚʝʨʝʥʦʤ ʧʨʝʧʠʩʫ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʢʦʿʠ ʩʝ ʜʦʧʫˁʫʿʝ, ʠʩʧʨʘʚˀʘ 

ʠʣʠ ʧʨʝʠʥʘʯʫʿʝ ʜʨʫʛʠʤ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʤ ʟʘʧʠʩʦʤ ʥʠʿʝ ʩʪʘʚˀʝʥʘ ʦʜʛʦʚʘʨʘʿʫ˂ʘ 

ʟʘʙʝʣʝʰʢʘ (Ä 72, ʩʪ. 2). 

ʆʩʠʤ ʩʚʦʿʩʪʚʘ ʿʘʚʥʝ ʠʩʧʨʘʚʝ, ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʫ ʢʦʿʝʤ ʿʝ ʫʩʪʘʥʦʚˀʝʥ ʜʫʛ ʫ 

ʥʦʚʮʫ ʠʣʠ ʫ ʟʘʤʝʥˀʠʚʠʤ ʩʪʚʘʨʠʤʘ, ʦʙʘʚʝʟʘ ʜʘ ʩʝ ʧʨʝʜʘ ʦʜʨʝʹʝʥʘ ʩʪʚʘʨ ʠʣʠ ʜʘ ʩʝ ʦʩʥʫʿʝ, 

ʧʨʝʥʝʩʝ, ʦʛʨʘʥʠʯʠ ʠʣʠ ʫʢʠʥʝ ʢˁʠʞʥʦ ʧʨʘʚʦ ʠʣʠ ʜʘ ʩʝ ʦʙʝʟʙʝʜʠ ʥʦʚʯʘʥʦ ʧʦʪʨʘʞʠʚʘˁʝ 

ʤʦʛʘʦ ʿʝ ʠʤʘʪʠ ʠ ʩʚʦʿʩʪʚʦ ʠʟʚʨʰʥʝ ʠʩʧʨʘʚʝ. ɿʘ ʪʦ ʿʝ ʙʠʣʦ ʧʦʪʨʝʙʥʦ ʠ ʜʘ ʩʫ ʫ ʘʢʪʫ 

ʦʟʥʘʯʝʥʠ ʧʦʚʝʨʠʣʘʮ ʠ ʜʫʞʥʠʢ, ʧʨʘʚʥʠ ʥʘʩʣʦʚ, ʧʨʝʜʤʝʪ ʠ ʚʨʝʤʝ ʯʠʥʠʜʙʝ, ʢʘʦ ʠ ʠʟʨʠʯʠʪ 

ʧʨʠʩʪʘʥʘʢ ʜʫʞʥʠʢʘ ʥʘ ʥʝʧʦʩʨʝʜʥʦ ʠʟʚʨʰʝˁʝ ʜʫʛʘ ʢʦʿʠ ʿʝ ʩʘʜʨʞʘʥ ʫ ʠʩʧʨʘʚʠ.688 

 

  

 

 
688 Ä 53 ɿɱɹʂɱ. 
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2. ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʫ ɿʘʢʦʥʫ ʦ ʿʘʚʥʠʤ ʙʝʣʝʞʥʠʰʪʚʫ (ɿɱɹ) 

2.1. ʇʦʿʘʤ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ 

ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʿʝ ʠʩʧʨʘʚʘ ʦ ʧʨʘʚʥʠʤ ʧʦʩʣʦʚʠʤʘ ʠ ʠʟʿʘʚʘʤʘ ʢʦʿʫ ʩʘʩʪʘʚˀʘ 

ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ.689 ɿʘ ʨʘʟʣʠʢʫ ʦʜ ʥʧʨ. ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʥʠʢʘ ʫ ʢʦʿʝʤ ʿʘʚʥʠ 

ʙʝʣʝʞʥʠʢ ʩʚʝʜʦʯʠ ʦ ʦʜʨʝʹʝʥʠʤ ʯʠˁʝʥʠʮʘʤʘ, ʨʘʜˁʘʤʘ ʠʣʠ ʠʟʿʘʚʘʤʘ, ʦʚʘ ʚʨʩʪʘ ʠʩʧʨʘʚʝ 

ʨʝʟʝʨʚʠʩʘʥʘ ʿʝ ʟʘ ʧʨʘʚʥʝ ʧʦʩʣʦʚʝ ʠ ʜʨʫʛʝ ʠʟʿʘʚʝ ʚʦˀʝ ʠ ʧʨʝʜʩʪʘʚˀʘ ʥʘʿʩʪʨʦʞʫ ʚʨʩʪʫ 

ʬʦʨʤʝ ʫʛʦʚʦʨʘ ʫ ʥʘʰʝʤ ʧʨʘʚʥʦʤ ʩʠʩʪʝʤʫ. ʉʪʦʛʘ ʿʝ ʦʥʘ ʨʝʟʝʨʚʠʩʘʥʘ ʟʘ ʥʘʿʢʦʤʧʣʝʢʩʥʠʿʝ 

ʫʛʦʚʦʨʝ, ʪʿ. ʦʥʝ ʢʦʿʠ ʩʘ ʩʦʙʦʤ ʥʦʩʝ ʥʘʿʚʝ˂ʠ ʨʠʟʠʢ ʠʣʠ ʧʦʩʝʙʥʦ ʪʝʰʢʝ ʧʨʘʚʥʝ ʧʦʩʣʝʜʠʮʝ. 

ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʠʟʜʚʘʿʘ ʩʝ ʦʜ ʜʨʫʛʝ ʜʚʝ ʚʨʩʪʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʝ ʬʦʨʤʝ ʫʛʦʚʦʨʘ 

ʧʦ ʪʦʤʝ ʰʪʦ ʠʩʧʨʘʚʫ ʫ ʮʝʣʦʩʪʠ ʩʘʩʪʘʚˀʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ. ʅʘ ʪʘʿ ʥʘʯʠʥ ʩʪʨʘʥʢʘʤʘ ʩʝ 

ʦʙʝʟʙʝʹʫʿʝ ʜʦʜʘʪʥʠ ʩʪʝʧʝʥ ʩʠʛʫʨʥʦʩʪʠ ʧʦʜ ʫʩʣʦʚʦʤ ʜʘ ʥʦʪʘʨ ʧʦʩʪʫʧʠ ʫ ʩʢʣʘʜʫ ʩʘ 

ʟʘʢʦʥʩʢʠʤ ʦʜʨʝʜʙʘʤʘ ʢʦʿʠʤʘ ʩʝ ʨʝʛʫʣʠʰʫ ʧʦʩʪʫʧʘʢ ʩʘʩʪʘʚˀʘˁʘ ʦʚʝ ʚʨʩʪʝ ʠʩʧʨʘʚʝ ʠ ˁʝʥʘ 

ʦʙʘʚʝʟʥʘ ʩʘʜʨʞʠʥʘ.  

 

2.2. ʇʦʩʪʫʧʘʢ ʩʘʯʠˁʘʚʘˁʘ ʠ ʩʘʜʨʞʠʥʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ 

ʇʦʩʪʫʧʘʢ ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʤʦʞʝ ʩʝ ʧʦʜʝʣʠʪʠ ʥʘ ʪʨʠ ʬʘʟʝ: 

ʧʨʠʧʨʝʤʥʫ ʬʘʟʫ, ʬʘʟʫ ʧʠʩʤʝʥʝ ʨʝʜʘʢʮʠʿʝ ʠ ʬʘʟʫ ʧʨʠʟʥʘʚʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ 

ʟʘʧʠʩʘ.690 ʅʦʪʘʨ ʩʘʯʠˁʘʚʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʫ ʩʢʣʘʜʫ ʩʘ ʦʜʨʝʜʙʘʤʘ ɿɺʇ ʠ ɿɱɹ ʦ 

ʩʘʩʪʘʚˀʘˁʫ ʠʩʧʨʘʚʘ. ʇʦʩʪʫʧʘʢ ʩʘʩʪʘʚˀʘˁʘ ʠʩʧʨʘʚʝ ʧʦʯʠˁʝ ʫʪʚʨʹʠʚʘˁʝʤ ʠʜʝʥʪʠʪʝʪʘ 

ʩʪʨʘʥʘʢʘ. ʀʧʘʢ, ʧʨʝ ʦʧʠʩʠʚʘˁʘ ʧʦʩʪʫʧʢʘ ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʧʦʪʨʝʙʥʦ 

ʿʝ ʦʜʨʝʜʠʪʠ ʩʫʙʿʝʢʪʝ ʢʦʿʠ ʫ ʦʚʦʤ ʧʦʩʪʫʧʢʫ ʫʯʝʩʪʚʫʿʫ. ʄʝʹʫ ˁʠʤʘ ʩʝ ʧʨʘʚʠ ʨʘʟʣʠʢʘ 

ʠʟʤʝʹʫ ʦʙʘʚʝʟʥʠʭ ʩʫʙʿʝʢʘʪʘ ʙʝʟ ʢʦʿʠʭ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʥʠʢʘʢʦ ʥʝ ʙʠ ʤʦʛʘʦ ʜʘ 

ʥʘʩʪʘʥʝ ʠ ʩʧʦʨʝʜʥʠʭ ʩʫʙʿʝʢʘʪʘ ʯʠʿʝ ʫʯʝʰ˂ʝ ʿʝ ʧʦʪʨʝʙʥʦ ʩʘʤʦ ʫ ʦʜʨʝʹʝʥʠʤ, ʟʘʢʦʥʦʤ 

ʧʨʝʜʚʠʹʝʥʠʤ ʩʣʫʯʘʿʝʚʠʤʘ.691 ʆʙʘʚʝʟʥʠ ʩʫʙʿʝʢʪʠ ʫ ʦʚʦʤ ʧʦʩʪʫʧʢʫ ʩʫ, ʧʦ ʧʨʠʨʦʜʠ ʩʪʚʘʨʠ, 

ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʠ ʩʪʨʘʥʢʝ, ʦʜʥʦʩʥʦ ʥʘʿʤʘˁʝ ʿʝʜʥʘ ʩʪʨʘʥʢʘ. ɹʫʜʫ˂ʠ ʜʘ ʿʝ ʪʝʤʘ ʦʚʦʛ ʨʘʜʘ 

ʬʦʨʤʘ ʦʙʣʠʛʘʮʠʦʥʠʭ ʫʛʦʚʦʨʘ, ʟʘ ˁʠʭʦʚʦ ʟʘʢˀʫʯʝˁʝ ʫ ʬʦʨʤʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ 

ʥʫʞʥʦ ʿʝ ʫʯʝʰ˂ʝ ʜʚʝʿʫ ʩʪʨʘʥʘʢʘ. ʂʘʦ ʩʧʦʨʝʜʥʠ ʩʫʙʿʝʢʪʠ ʫ ʧʦʩʪʫʧʢʫ ʩʘʩʪʘʚˀʘˁʘ 

 
689 ʏʣ. 6 ɿɱɹ. 
690 ɼ. ɫʫʨʹʝʚʠ˂, Ăɱʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʘʢʪʠñ, 128 ʠ ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 133; ɺ. ʂʦʨʘ˂, Ăʅʦʪʘʨʩʢʘ 

ʬʦʨʤʘ ʫʛʦʚʦʨʘñ, 93 ʠ ʫ ʋʣʦʛʘ ʥʦʪʘʨʘ ʫ ʩʘʩʪʘʚˀʘˁʫ ʧʨʘʚʥʠʭ ʧʦʩʣʦʚʘ ʩʘ ʧʦʩʝʙʥʠʤ ʦʩʚʨʪʦʤ ʥʘ ʘʥʘʣʠʟʫ 

ʫʧʦʨʝʜʥʦʧʨʘʚʥʠʭ ʨʿʝʰʝˁʘ, 350. ʊʨʛʦʚʯʝʚʠ˂ ʇʨʦʢʠ˂ ʨʘʟʣʠʢʫʿʝ ʧʨʠʧʨʝʤʥʫ ʬʘʟʫ, ʧʦʩʪʫʧʘʢ ʩʘʩʪʘʚˀʘˁʘ ʠ 

ʦʜʦʙʨʘʚʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʣʢʦʛ ʟʘʧʠʩʘ ʠ ʜʦʩʪʘʚˀʘˁʝ ʦʪʧʨʘʚʢʘ ʩʪʨʘʥʢʠ. ʄ. ʊʨʛʦʚʯʝʚʠ˂ ʇʨʦʢʠ˂, 

Ăɱʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʠ ʩʦʣʝʤʥʠʟʘʮʠʿʘñ, 103. 
691 ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 127. 
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ʿʘʚʥʦʙʝʣʝʞʥʠʢʝ ʠʩʧʨʘʚʝ ʤʦʛʫ ʫʯʝʩʪʚʦʚʘʪʠ ʩʚʝʜʦʮʠ ʠʜʝʥʪʠʪʝʪʘ, ʪʫʤʘʯʠ, ʩʫʜʩʢʠ 

ʧʨʝʚʦʜʠʦʮʠ ʠ ʧʦʟʚʘʥʠ ʩʚʝʜʦʮʠ. 

 

2.2.1. ʉʪʨʘʥʢʝ ʠ ʜʨʫʛʠ ʩʫʙʿʝʢʪʠ ʧʦʩʪʫʧʢʘ 

2.2.1.1. ʉʪʨʘʥʢʝ 

ɼʦʢ ʩʝ ʫ ɿɱɹ ʢʦʨʠʩʪʠ ʪʝʨʤʠʥ Ăʩʪʨʘʥʢʝñ, ʫ ɿɺʇ ʩʝ ʫʧʦʪʨʝʙˀʘʚʘ ʪʝʨʤʠʥ Ăʫʯʝʩʥʠʮʠñ. 

ʋ ʧʨʝʪʭʦʜʥʦʤ ʜʝʣʫ ʨʘʜʘ ʙʠʣʦ ʿʝ ʚʝ˂ ʨʝʯʠ ʪʦʤʝ ʜʘ ʩʝ ʧʦʜ ʪʝʨʤʠʥʦʤ Ăʩʪʨʘʥʢʘñ ʫ ʢʦʥʪʝʢʩʪʫ 

ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʭ ʠʩʧʨʘʚʘ ʧʦʜʨʘʟʫʤʝʚʘ ʩʪʨʘʥʢʘ ʫ ʬʦʨʤʘʣʥʦʤ ʩʤʠʩʣʫ, ʢʘʦ 

ʰʪʦ ʿʝ ʪʦ ʩʣʫʯʘʿ ʫ ʥʝʤʘʯʢʦʤ ʠ ʘʫʩʪʨʠʿʩʢʦʤ ʧʨʘʚʫ.692 ʊʦ ʿʝ ʣʠʮʝ ʢʦʿʝ ʧʨʝʜ ʿʘʚʥʠʤ 

ʙʝʣʝʞʥʠʢʦʤ ʠʟʿʘʚˀʫʿʝ ʚʦˀʫ, ʙʠʣʦ ʫ ʩʚʦʿʝ, ʙʠʣʦ ʫ ʪʫʹʝ ʠʤʝ. ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʩʪʨʘʥʢʘ ʫ 

ʤʘʪʝʨʠʿʘʣʥʦʤ ʩʤʠʩʣʫ ʿʝ ʣʠʮʝ ʫ ʦʜʥʦʩʫ ʥʘ ʢʦʿʝ ʠʟʿʘʚʘ ʚʦˀʝ ʢʦʿʘ ʩʝ ʜʘʿʝ ʧʨʝʜ ʿʘʚʥʠʤ 

ʙʝʣʝʞʥʠʢʦʤ ʧʨʦʠʟʚʦʜʠ ʧʨʘʚʥʝ ʧʦʩʣʝʜʠʮʝ, ʦʜʥʦʩʥʦ ʥʘ ʯʠʿʘ ʧʨʘʚʘ ʠ ʦʙʘʚʝʟʝ ʫʪʠʯʝ. ʊʘʢʦ, 

ʧʨʠʣʠʢʦʤ ʩʘʯʠˁʘʚʘˁʘ ʫʛʦʚʦʨʘ ʫ ʬʦʨʤʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʘʢʦ ʿʝʜʥʘ ʫʛʦʚʦʨʥʘ 

ʩʪʨʘʥʘ ʟʘʢˀʫʯʫʿʝ ʫʛʦʚʦʨ ʧʦʩʨʝʜʩʪʚʦʤ ʧʫʥʦʤʦ˂ʥʠʢʘ, ʧʫʥʦʤʦ˂ʥʠʢ ʠʤʘ ʩʚʦʿʩʪʚʦ ʩʪʨʘʥʢʝ ʫ 

ʬʦʨʤʘʣʥʦʤ ʩʤʠʩʣʫ, ʜʦʢ ˁʝʛʦʚ ʚʣʘʩʪʦʜʘʚʘʮ ʠʤʘ ʩʚʦʿʩʪʚʦ ʩʪʨʘʥʢʝ ʫ ʤʘʪʝʨʠʿʘʣʥʦʤ ʩʤʠʩʣʫ. 

ʋʢʦʣʠʢʦ ʧʘʢ ʜʨʫʛʘ ʫʛʦʚʦʨʥʘ ʩʪʨʘʥʘ ʣʠʯʥʦ ʜʘʿʝ ʠʟʿʘʚʫ ʚʦˀʝ ʧʨʝʜ ʿʘʚʥʠʤ ʙʝʣʝʞʥʠʢʦʤ, ʘ 

ʥʝ ʧʨʝʢʦ ʧʫʥʦʤʦ˂ʥʠʢʘ ʫ ˁʦʿ ʩʝ ʩʪʠʯʫ ʠ ʩʚʦʿʩʪʚʦ ʩʪʨʘʥʢʝ ʫ ʬʦʨʤʘʣʥʦʤ, ʠ ʩʪʨʘʥʢʝ ʫ 

ʤʘʪʝʨʠʿʘʣʥʦʤ ʩʤʠʩʣʫ.693 ʉ ʦʙʟʠʨʦʤ ʥʘ ʪʦ ʜʘ ʩʝ ʫ ʥʝʢʠʤ ʦʜʨʝʜʙʘʤʘ ʢʦʿʠʤʘ ʩʝ ʫʨʝʹʫʿʝ 

ʜʝʣʘʪʥʦʩʪ ʿʘʚʥʠʭ ʙʝʣʝʞʥʠʢʘ ʪʝʨʤʠʥ Ăʩʪʨʘʥʢʘñ ʢʦʨʠʩʪʠ ʩʘ ʟʥʘʯʝˁʝʤ ʩʪʨʘʥʢʝ ʫ 

ʤʘʪʝʨʠʿʘʣʥʦʤ ʩʤʠʩʣʫ, ɼ. ɫʫʨʹʝʚʠ˂ ʥʘʧʦʤʠˁʝ ʜʘ ʙʠ ʫ ʩʚʘʢʦʤ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ, 

ʮʠˀʥʠʤ ʪʫʤʘʯʝˁʝʤ, ʪʨʝʙʘʣʦ ʮʝʥʠʪʠ ʢʦʿʝ ʟʥʘʯʝˁʝ ʦʚʘʿ ʪʝʨʤʠʥ ʠʤʘ ʫ ʜʘʪʦʿ ʦʜʨʝʜʙʠ. ʂʘʦ 

ʧʨʠʤʝʨ ʩʣʫʯʘʿʘ ʫ ʢʦʿʝʤ ʩʝ ʧʦʜ Ăʩʪʨʘʥʢʦʤñ ʧʦʜʨʘʟʫʤʝʚʘ ʩʪʨʘʥʢʘ ʫ ʤʘʪʝʨʠʿʘʣʥʦʤ ʩʤʠʩʣʫ 

ʦʚʘʿ ʘʫʪʦʨ ʥʘʚʦʜʠ ʠʟʫʟʝ˂ʝ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʠʟ ʯʣ. 54 ɿɱɹ. ʆʚʦʿ ʦʜʨʝʜʙʠ ʤʦʛʣʠ ʙʠʩʤʦ 

ʜʦʜʘʪʠ ʠ ʯʣ. 84 ɿɱɹ ʢʦʿʠʤ ʩʝ ʫʨʝʹʫʿʝ ʩʘʜʨʞʠʥʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʫ ʢʦʿʝʤ ʩʝ 

ʟʘʭʪʝʚʘ ʥʘʚʦʹʝˁʝ ʠʤʝʥʘ, ʧʨʝʟʠʤʝʥʘ ʠ ʜʨʫʛʠʭ ʧʦʜʘʪʘʢʘ ʦ ʩʪʨʘʥʢʘʤʘ, ʧʫʥʦʤʦ˂ʥʠʮʠʤʘ ʠ 

ʟʘʢʦʥʩʢʠʤ ʟʘʩʪʫʧʥʠʮʠʤʘ. ʀʟ ʪʦʛʘ ʰʪʦ ʩʫ ʦʚʘ ʣʠʮʘ ʧʦʩʝʙʥʦ ʥʘʚʝʜʝʥʘ ʫ ʠʩʪʦʿ ʦʜʨʝʜʙʠ 

ʧʨʦʠʟʣʘʟʠ ʜʘ ʩʝ ʫ ʦʚʦʤ ʩʣʫʯʘʿʫ ʩʪʨʘʥʢʝ ʧʦʩʤʘʪʨʘʿʫ ʦʜʚʦʿʝʥʦ ʦʜ ʧʫʥʦʤʦ˂ʥʠʢʘ ʠ ʟʘʢʦʥʩʢʠʭ 

ʟʘʩʪʫʧʥʠʢʘ, ʪʿ. ʜʘ ʩʝ ʨʘʜʠ ʦ ʩʪʨʘʥʢʘʤʘ ʫ ʤʘʪʝʨʠʿʘʣʥʦʤ ʩʤʠʩʣʫ. 

 
692 ɺʠʜ. ʫ ʜʝʣʫ ʦ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʿ ʬʦʨʤʠ ʫʛʦʚʦʨʘ ʫ ʫʧʦʨʝʜʥʦʤ ʧʨʘʚʫ. 
693 ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 128. 
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ʊʝʨʤʠʥ Ăʫʯʝʩʥʠʢñ ʢʦʨʠʩʪʠ ʩʝ ʠ ʫ ɿɱɹ, ʘʣʠ ʦʟʥʘʯʘʚʘ ʩʢʫʧʥʠ ʧʦʿʘʤ ʢʦʿʠ ʦʙʫʭʚʘʪʘ ʩʚʘ 

ʣʠʮʘ ʢʦʿʘ ʫʯʝʩʪʚʫʿʫ ʫ ʩʘʩʪʘʚˀʘˁʫ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʜʘʢʣʝ ʠ ʩʚʝʜʦʢʝ, ʟʘʩʪʫʧʥʠʢʝ, 

ʪʫʤʘʯʝ ʠ ʜʨ.694 

ʋ ɿɺʇ ʩʝ ʥʝ ʢʦʨʠʩʪʠ ʪʝʨʤʠʥ Ăʩʪʨʘʥʢʘñ ʟʘ ʣʠʮʝ ʢʦʿʝ ʟʘʢˀʫʯʫʿʝ ʫʛʦʚʦʨ ʠʣʠ ʜʨʫʛʠ 

ʧʨʘʚʥʠ ʧʦʩʘʦ ʫ ʬʦʨʤʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʚʝ˂ Ăʫʯʝʩʥʠʢñ, ʫ ʩʢʣʘʜʫ ʩʘ ʿʝʟʠʯʢʦʤ 

ʧʨʘʢʩʦʤ ʫ ʜʦʤʘ˂ʝʤ ʛʨʘʹʘʥʩʢʦʤ ʧʨʦʮʝʩʥʦʤ ʟʘʢʦʥʦʜʘʚʩʪʚʫ.695 ʊʝʨʤʠʥ Ăʩʪʨʘʥʢʘñ 

ʢʘʨʘʢʪʝʨʠʩʪʠʯʘʥ ʿʝ ʟʘ ʧʘʨʥʠʯʥʠ ʧʦʩʪʫʧʘʢ ʠ ʦʟʥʘʯʘʚʘ ʪʫʞʠʦʮʘ ʠ ʪʫʞʝʥʦʛ, ʜʦʢ ʩʝ ʪʝʨʤʠʥ 

Ăʫʯʝʩʥʠʢñ ʢʦʨʠʩʪʠ ʫ ʚʘʥʧʘʨʥʠʯʥʦʤ ʧʦʩʪʫʧʢʫ ʜʘ ʦʟʥʘʯʠ ʣʠʮʝ ʢʦʿʝ ʿʝ ʧʦʢʨʝʥʫʣʦ ʧʦʩʪʫʧʘʢ, 

ʦʜʥʦʩʥʦ ʦ ʯʠʿʠʤ ʩʝ ʧʨʘʚʠʤʘ ʠʣʠ ʠʥʪʝʨʝʩʠʤʘ ʦʜʣʫʯʫʿʝ ʫ ʧʦʩʪʫʧʢʫ.696 ʋ ʩʢʣʘʜʫ ʩʘ ʪʠʤ, 

ʫʯʝʩʥʠʢʦʤ ʩʝ ʫ ɿɺʇ ʥʘʟʠʚʘ ʠ ʣʠʮʝ ʢʦʿʝ ʿʝ ʧʦʢʨʝʥʫʣʦ ʧʦʩʪʫʧʘʢ ʨʘʜʠ ʩʘʩʪʘʚˀʘˁʘ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ.697 ɹʫʜʫ˂ʠ ʜʘ ʩʝ ʪʝʨʤʠʥ Ăʩʪʨʘʥʢʘñ ʢʦʨʠʩʪʠ ʫ ɿɱɹ, ʢʘʦ ʠ ʜʘ ʿʝ 

ʦʧʰʪʝʧʨʠʭʚʘ˂ʝʥ ʫ ʜʦʤʘ˂ʦʿ ʣʠʪʝʨʘʪʫʨʠ ʠʟ ʦʙʣʘʩʪʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʧʨʘʚʘ, ʦʥ ˂ʝ ʩʝ, ʫ 

ʧʨʝʪʭʦʜʥʦ ʥʘʚʝʜʝʥʦʤ ʟʥʘʯʝˁʫ, ʢʦʨʠʩʪʠʪʠ ʠ ʫ ʦʚʦʤ ʨʘʜʫ. 

 

2.2.1.2. ʉʚʝʜʦʮʠ 

ʋ ʦʜʨʝʹʝʥʠʤ ʩʠʪʫʘʮʠʿʘʤʘ ʫ ʩʘʯʠˁʘʚʘˁʫ ʿʘʚʥʦʙʝʣʝʞʥʠʢʦʛ ʟʘʧʠʩʘ ʤʦʛʫ ʫʯʝʩʪʚʦʚʘʪʠ 

ʠ ʩʚʝʜʦʮʠ. ʄʝʹʫ ˁʠʤʘ ʨʘʟʣʠʢʫʿʫ ʩʝ ʩʚʝʜʦʮʠ ʠʜʝʥʪʠʪʝʪʘ ʠ ʧʦʟʚʘʥʠ ʩʚʝʜʦʮʠ.698  

 

2.2.1.2.1. ʉʚʝʜʦʮʠ ʠʜʝʥʪʠʪʝʪʘ 

ʉʚʝʜʦʮʠ ʠʜʝʥʪʠʪʝʪʘ ʩʫ ʣʠʮʘ ʢʦʿʘ ʫ ʦʚʦʤ ʧʦʩʪʫʧʢʫ ʩʚʝʜʦʯʝ ʦ ʠʜʝʥʪʠʪʝʪʫ ʩʪʨʘʥʘʢʘ.  

ɱʘʚʥʠ ʙʝʣʝʞʥʠʢ ʥʘ ʦʚʘʿ ʥʘʯʠʥ ʫʪʚʨʹʫʿʝ ʠʜʝʥʪʠʪʝʪ ʩʪʨʘʥʢʝ ʢʘʜʘ ʥʝ ʤʦʞʝ ʪʦ ʜʘ ʫʨʘʜʠ 

ʫʚʠʜʦʤ ʫ ʣʠʯʥʫ ʢʘʨʪʫ, ʧʫʪʥʫ ʠʩʧʨʘʚʫ, ʚʦʟʘʯʢʫ ʜʦʟʚʦʣʫ ʠʣʠ ʜʨʫʛʠ ʩʣʫʞʙʝʥʠ ʜʦʢʫʤʝʥʪ ʩʘ 

ʬʦʪʦʛʨʘʬʠʿʦʤ.699 ʋ ʧʨʚʦʙʠʪʥʦʿ ʚʝʨʟʠʿʠ ɿɱɹ ʠʟ 2011. ʛʦʜʠʥʝ ʥʠʿʝ ʩʝ ʧʨʘʚʠʣʘ ʨʘʟʣʠʢʘ 

ʠʟʤʝʹʫ ʩʚʝʜʦʢʘ ʠʜʝʥʪʠʪʝʪʘ ʠ ʧʦʟʚʘʥʠʭ ʩʚʝʜʦʢʘ, ʪʝ ʩʫ ʠ ʫʩʣʦʚʠ ʟʘ ʩʪʠʮʘˁʝ ʦʚʠʭ ʫʣʦʛʘ ʫ 

 
694 ʊʦ ʧʨʦʠʟʣʘʟʠ ʠʟ ʦʜʨʝʜʙʝ ʢʦʿʦʤ ʩʝ ʨʝʛʫʣʠʰʝ ʩʘʜʨʞʠʥʘ ʿʘʚʥʦʙʝʣʝʞʥʠʢʦʛ ʟʘʧʠʩʘ ʠ ʪʦ ʥʧʨ. ʯʣ. 84, ʩʪ. 1, 

ʪʘʯ. 9 ɿɱɹ ʢʦʿʦʤ ʿʝ ʧʨʝʜʚʠʹʝʥʦ ʜʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ ʤʦʨʘ ʜʘ ʩʘʜʨʞʠ ʠ Ăʧʦʪʧʠʩʝ ʩʪʨʘʥʘʢʘ, ʟʘʢʦʥʩʢʠʭ 

ʠ ʜʨʫʛʠʭ ʟʘʩʪʫʧʥʠʢʘ, ʧʫʥʦʤʦ˂ʥʠʢʘ, ʪʫʤʘʯʘ ʠ ʜʨʫʛʠʭ ʫʯʝʩʥʠʢʘñ ʠʣʠ ʠʟ ʜʝʣʘ ʪʘʯ. 8 ʢʦʿʠ ʛʣʘʩʠ: Ăʠʟʿʘʚʫ ʜʘ ʩʫ 

ʩʪʨʘʥʢʝ, ʘ ʢʘʜ ʿʝ ʧʦʪʨʝʙʥʦ ʠ ʜʨʫʛʠ ʫʯʝʩʥʠʮʠ ʧʦʫʯʝʥʠ ʦ ʩʘʜʨʞʠʥʠ ʠ ʧʨʘʚʥʠʤ ʧʦʩʣʝʜʠʮʘʤʘ ʧʨʘʚʥʦʛ ʧʦʩʣʘ 

...ñ. 
695 ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 129. 
696 ʏʣ. 3, ʩʪ. 1 ɿɺʇ. 
697 ʆ ʮʝʣʠʩʭʦʜʥʦʩʪʠ ʫʧʦʪʨʝʙʝ ʪʝʨʤʠʥʘ Ăʫʯʝʩʥʠʢñ ʠ ʫ ɿɱɹ ʟʘ ʦʟʥʘʯʘʚʘˁʝ ʣʠʮʘ ʢʦʿʝ ʟʘʢˀʫʯʫʿʝ ʧʨʘʚʥʠ ʧʦʩʘʦ 

ʫ ʬʦʨʤʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʚʠʜ. ʫ ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 129-130. 
698 ʄ. ʊʨʛʦʚʯʝʚʠ˂ ʇʨʦʢʠ˂ ʫʤʝʩʪʦ Ăʩʚʝʜʦʢ ʠʜʝʥʪʠʪʝʪʘñ ʠ Ăʧʦʟʚʘʥʠ ʩʚʝʜʦʢñ ʢʦʨʠʩʪʠ ʪʝʨʤʠʥʝ Ăʩʚʝʜʦʢ 

ʠʩʪʦʚʝʪʥʦʩʪʠñ ʠ Ăʩʚʝʜʦʢ ʘʢʪʘñ. ɺʠʜ. ʄ. ʊʨʛʦʚʯʝʚʠ˂ ʇʨʦʢʠ˂, 145-146. ʋ ʘʫʩʪʨʠʿʩʢʦʤ ʧʨʘʚʫ ʨʘʟʣʠʢʫʿʫ ʩʝ 

ʪʘʢʦʹʝ ʩʚʝʜʦʮʠ ʠʜʝʥʪʠʪʝʪʘ (Identitätszeugen) ʠ ʩʚʝʜʦʮʠ ʘʢʪʘ (Aktszeugen). ɺʠʜ. ʫ ʜʝʣʫ ʦ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʿ 

ʬʦʨʤʠ ʫʛʦʚʦʨʘ ʫ ʫʧʦʨʝʜʥʦʤ ʧʨʘʚʫ. 
699 ʏʣ. 168, ʩʪ. 1 ɿɺʇ ʠ ʯʣ. 34 ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʧʦʩʣʦʚʥʠʢʘ - ɱʙʇʦʩʣ (ʉʣ . ʛʣʘʩʥʠʢ ʈʉ, ʙʨ. 62/2016, 66/2017, 

48/2018, 54/2018 ʠ 151/2020). 
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ʧʦʩʪʫʧʢʫ ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʙʠʣʠ ʠʩʪʠ.700 ʄʝʹʫʪʠʤ, ʩ ʦʙʟʠʨʦʤ ʥʘ 

ʟʥʘʯʘʿʥʝ ʨʘʟʣʠʢʝ ʫ ʧʦʛʣʝʜʫ ʯʠˁʝʥʠʮʘ ʦ ʢʦʿʠʤʘ ʪʨʝʙʘ ʜʘ ʩʚʝʜʦʯʝ, ʦʜʥʦʩʥʦ ʟʘʭʪʝʚʥʦʩʪʠ 

ˁʠʭʦʚʠʭ ʟʘʜʘʪʘʢʘ, ʫʩʣʦʚʠ ʟʘ ʩʚʝʜʦʢʝ ʠʜʝʥʪʠʪʝʪʘ ʩʫ ʟʥʘʯʘʿʥʦ ʫʙʣʘʞʝʥʠ. ɼʘ ʙʠ ʿʝʜʥʦ ʣʠʮʝ 

ʤʦʛʣʦ ʜʘ ʩʚʝʜʦʯʠ ʫ ʧʦʩʪʫʧʢʫ ʧʨʝʜ ʿʘʚʥʠʤ ʙʝʣʝʞʥʠʢʦʤ ʦ ʠʜʝʥʪʠʪʝʪʫ ʩʪʨʘʥʢʝ ʧʦʪʨʝʙʥʦ ʿʝ 

ʜʘ ʿʝ ʧʫʥʦʣʝʪʥʦ ʠ ʜʘ ʿʝ ʜʦʩʪʦʿʥʦ ʧʦʚʝʨʝˁʘ. ʂʘʢʦ ʩʝ ʫ ʦʜʨʝʜʙʘʤʘ ʢʦʿʝ ʩʝ ʦʜʥʦʩʝ ʥʘ ʩʚʝʜʦʢʝ 

ʠʜʝʥʪʠʪʝʪʘ ʥʝ ʧʦʤʠˁʝ ʧʦʩʣʦʚʥʘ ʩʧʦʩʦʙʥʦʩʪ, ʚʝ˂ ʩʘʤʦ ʧʫʥʦʣʝʪʩʪʚʦ, ʫ ʪʝʦʨʠʿʠ ʿʝ 

ʧʨʠʭʚʘ˂ʝʥʦ ʩʪʘʥʦʚʠʰʪʝ ʜʘ ʥʠʿʝ ʧʦʪʨʝʙʥʦ ʜʘ ʩʝ ʨʘʜʠ ʦ ʧʦʪʧʫʥʦ ʧʦʩʣʦʚʥʦ ʩʧʦʩʦʙʥʦʤ ʣʠʮʫ 

ʙʫʜʫ˂ʠ ʜʘ ʦʥ ʩʘʤʦ ʪʨʝʙʘ ʜʘ ʧʦʪʚʨʜʠ ʜʘ ʣʠ ʧʦʟʥʘʿʝ ʩʪʨʘʥʢʫ.701 ʇʦʪʨʝʙʥʦ ʿʝ ʜʘ ʩʝ ʨʘʜʠ ʦ 

ʧʦʫʟʜʘʥʦʤ ʣʠʮʫ ʢʦʿʝ ʟʘʩʣʫʞʫʿʝ ʧʦʚʝʨʝˁʝ. ʅʝʜʦʩʪʦʿʥʠʤ ʧʦʚʝʨʝˁʘ ʩʤʘʪʨʘ ʩʝ ʣʠʮʝ ʢʦʿʝ ʿʝ 

ʦʩʫʹʝʥʦ ʟʘ ʜʘʚʘˁʝ ʣʘʞʥʦʛ ʠʩʢʘʟʘ. ʋ ʪʦʤ ʩʣʫʯʘʿʫ ˂ʝ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʦʜʙʠʪʠ ʜʘ ʛʘ ʩʘʩʣʫʰʘ 

ʫ ʩʚʦʿʩʪʚʫ ʩʚʝʜʦʢʘ ʠʜʝʪʠʪʝʪʘ.702  

ʉʚʝʜʦʢ ʠʜʝʥʪʠʪʝʪʘ ʤʦʞʝ ʙʠʪʠ ʠ ʣʠʮʝ ʢʦʿʝ ʿʝ ʟʘʠʥʪʝʨʝʩʦʚʘʥʦ ʟʘ ʩʘʜʨʞʠʥʫ ʧʨʘʚʥʦʛ 

ʧʦʩʣʘ ʢʦʿʠ ʩʝ ʩʘʩʪʘʚˀʘ ʫ ʬʦʨʤʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ. ʋ ʫʣʦʟʠ ʩʚʝʜʦʢʘ ʠʜʝʥʪʠʪʝʪʘ 

ʤʦʛʫ ʩʝ, ʜʘʢʣʝ, ʿʘʚʠʪʠ ʠ ʩʫʧʨʫʞʥʠʢ ʩʪʨʘʥʢʝ, ʜʝʮʘ, ʨʦʜʠʪʝˀʠ ʠ ʜʨʫʛʠ ʩʨʦʜʥʠʮʠ ʩʪʨʘʥʢʝ, 

ʢʘʦ ʠ ʜʨʫʛʘ ʣʠʮʘ ʥʘ ʯʠʿʘ ʧʨʘʚʘ ʠ ʠʥʪʝʨʝʩʝ ʤʦʞʝ ʫʪʠʮʘʪʠ ʜʘʪʠ ʧʨʘʚʥʠ ʧʦʩʘʦ.703 ʀʧʘʢ, 

ʫʢʦʣʠʢʦ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʧʦʩʫʤˁʘ ʫ ʠʩʪʠʥʠʪʦʩʪ ʠʩʢʘʟʘ ʩʚʝʜʦʢʘ ʠʜʝʥʪʠʪʝʪʘ ʠ ʥʝ ʩʪʝʢʥʝ 

ʫʚʝʨʝˁʝ ʦ ʪʦʤʝ ʜʘ ʿʝ ʩʪʨʘʥʢʘ ʦʥʦ ʣʠʮʝ ʟʘ ʢʦʿʝ ʩʝ ʧʨʝʜʩʪʘʚˀʘ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʦʜʙʠʿʘ 

ʩʘʩʪʘʚˀʘˁʝ ʿʘʚʥʦʙʝʣʝʞʥʠʢʦʛ ʟʘʧʠʩʘ.704  

 

2.2.1.2.2. ʇʦʟʚʘʥʠ ʩʚʝʜʦʮʠ 

ʇʦʟʚʘʥʠ ʩʚʝʜʦʮʠ ʩʫ ʣʠʮʘ ʯʠʿʝ ʿʝ ʫʯʝʰ˂ʝ ʫ ʧʦʩʪʫʧʢʫ ʥʝʦʧʭʦʜʥʦ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʿʝ 

ʩʪʨʘʥʢʘ ʩʣʝʧʘ, ʛʣʫʚʘ, ʥʝʤʘ, ʥʝʧʠʩʤʝʥʘ ʠʣʠ ʘʢʦ ʥʝ ʟʥʘ ʿʝʟʠʢ ʢʦʿʠ ʿʝ ʫ ʩʣʫʞʙʝʥʦʿ 

ʫʧʦʪʨʝʙʠ.705 ʋʣʦʛʘ ʧʦʟʚʘʥʠʭ ʩʚʝʜʦʢʘ ʫ ʦʚʦʤ ʧʦʩʪʫʧʢʫ ʿʝ ʜʘ ʧʦʪʚʨʜʝ ʜʘ ʿʝ ʠʩʧʨʘʚʘ ʢʦʿʘ ʿʝ 

ʫ ʧʦʩʪʫʧʢʫ ʩʘʯʠˁʝʥʘ ʘʫʪʝʥʪʠʯʥʘ, ʜʘ ʩʫ ʠʟʿʘʚʝ ʚʦˀʘ ʩʪʨʘʥʘʢʘ ʫ ˁʦʿ ʠʟʨʘʞʝʥʝ ʪʘʯʥʦ ʠ 

ʧʦʪʧʫʥʦ. ɿʙʦʛ ʟʘʭʪʝʚʥʠʿʝ ʫʣʦʛʝ ʢʦʿʫ ʠʤʘʿʫ, ʫʩʣʦʚʠ ʟʘ ʩʚʦʿʩʪʚʦ ʧʦʟʚʘʥʦʛ ʩʚʝʜʦʢʘ ʩʪʨʦʞʠ 

ʩʫ ʫ ʦʜʥʦʩʫ ʥʘ ʦʥʝ ʢʦʿʠ ʚʘʞʝ ʟʘ ʩʚʝʜʦʢʝ ʠʜʝʥʪʠʪʝʪʘ. ʅʘʠʤʝ, ʩʚʦʿʩʪʚʦ ʧʦʟʚʘʥʦʛ ʩʚʝʜʦʢʘ 

ʤʦʞʝ ʠʤʘʪʠ ʣʠʮʝ ʢʦʿʝ ʿʝ ʧʫʥʦʣʝʪʥʦ, ʧʦʩʣʦʚʥʦ ʩʧʦʩʦʙʥʦ, ʧʠʩʤʝʥʦ ʠ ʢʦʿʝ ʧʦʟʥʘʿʝ ʿʝʟʠʢ ʥʘ 

ʢʦʿʝʤ ʩʝ ʩʘʩʪʘʚˀʘ ʠʩʧʨʘʚʘ.706 ʇʦʨʝʜ ʦʚʠʭ ʧʦʟʠʪʠʚʥʠʭ ʧʦʩʪʦʿʝ ʠ ʥʝʛʘʪʠʚʥʠ ʫʩʣʦʚʠ, 

 
700 ʏʣ. 75 ɿɱɹ ʢʦʿʠ ʿʝ ʧʨʝʩʪʘʦ ʜʘ ʚʘʞʠ ʩʪʫʧʘˁʝʤ ʥʘ ʩʥʘʛʫ ɿʘʢʦʥʘ ʦ ʠʟʤʝʥʘʤʘ ʠ ʜʦʧʫʥʘʤʘ ɿʘʢʦʥʘ ʦ 

ʚʘʥʧʘʨʥʠʯʥʦʤ ʧʦʩʪʫʧʢʫ 2014. ʛʦʜʠʥʝ (ʉʣ. ʛʣʘʩʥʠʢ ʈʉ, ʙʨ. 55/2014). 
701 ɼʝʿʘʥ ɹ. ɫʫʨʹʝʚʠ˂, Ăɱʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʘʢʪʠñ, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʦ ʧʨʘʚʦ, ɹʝʦʛʨʘʜ 2006, 124. 
702 ʏʣ. 41 ɱʙʇʦʩʣ. 
703 ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 131; ɼ. ɫʫʨʹʝʚʠ˂, Ăɱʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʘʢʪʠñ, 124. 
704 ʏʣ. 170 ɿɺʇ, ʩʪ. 2 ʠ ʯʣ. 45, ʩʪ. 2 ɱʙʇʦʩʣ. 
705 ʏʣ. 174-177 ɿɺʇ. 
706 ʏʣ. 182, ʩʪ. 2 ɿɺʇ. 
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ʦʜʥʦʩʥʦ ʨʘʟʣʦʟʠ ʥʝʧʦʜʦʙʥʦʩʪʠ ʿʝʜʥʦʛ ʣʠʮʘ ʜʘ ʙʫʜʝ ʧʦʟʚʘʥʠ ʩʚʝʜʦʢ. ʊʘ ʥʝʧʦʜʦʙʥʦʩʪ 

ʤʦʞʝ ʙʠʪʠ ʘʧʩʦʣʫʪʥʘ ʠʣʠ ʨʝʣʘʪʠʚʥʘ.707  

ʆ ʘʧʩʦʣʫʪʥʦʿ ʥʝʧʦʜʦʙʥʦʩʪʠ ʩʝ ʨʘʜʠ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʣʠʮʝ ʥʝ ʤʦʞʝ ʜʘ ʙʫʜʝ ʧʦʟʚʘʥʠ 

ʩʚʝʜʦʢ ʥʠ ʫ ʿʝʜʥʦʤ ʧʦʩʪʫʧʢʫ ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʙʝʟ ʦʙʟʠʨʘ ʥʘ ʪʦ ʢʦ 

ʿʝ ʩʪʨʘʥʢʘ, ʢʦ ʿʝ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʠ ʜʘ ʣʠ ʧʨʘʚʥʠ ʧʦʩʘʦ ʫ ʢʦʥʢʨʝʪʥʦʤ ʩʣʫʯʘʿʫ ʫʪʠʯʝ ʥʘ 

ˁʝʛʦʚʘ ʧʨʘʚʘ ʠ ʠʥʪʝʨʝʩʝ.708 ʅʧʨ. ʘʧʩʦʣʫʪʥʦ ʥʝʧʦʜʦʙʥʦ ʟʘ ʩʚʦʿʩʪʚʦ ʧʦʟʚʘʥʦʛ ʩʚʝʜʦʢʘ ʿʝ 

ʣʠʮʝ ʢʦʿʘ ʥʝ ʟʥʘ ʿʝʟʠʢ ʩʪʨʘʥʢʝ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʩʪʨʘʥʢʘ ʥʝ ʟʥʘ ʿʝʟʠʢ ʢʦʿʠ ʿʝ ʫ ʩʣʫʞʙʝʥʦʿ 

ʫʧʦʪʨʝʙʠ709 ʠʣʠ ʣʠʮʝ ʢʦʿʝ ʥʝ ʤʦʞʝ ʜʘ ʩʝ ʩʧʦʨʘʟʫʤʝ  ʩʘ ʛʣʫʚʦʥʝʤʠʤ ʦʩʦʙʘʤʘ ʦʥʜʘ ʢʘʜʘ 

ʩʪʨʘʥʢʘ ʥʠʿʝ ʫ ʩʪʘˁʫ ʜʘ ʯʫʿʝ, ʘ ʥʝ ʤʦʞʝ ʥʠ ʜʘ ʧʨʦʯʠʪʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʟʘʧʠʩ.710  

ʈʝʣʘʪʠʚʥʘ ʥʝʧʦʜʦʙʥʦʩʪ ʚʝʟʫʿʝ ʩʝ ʟʘ ʨʘʟʣʦʛʝ ʢʦʿʠ ʩʝ ʪʠʯʫ ʦʜʥʦʩʘ ʧʦʪʝʮʠʿʘʣʥʦʛ 

ʩʚʝʜʦʢʘ ʩʘ ʩʪʨʘʥʢʦʤ ʠʣʠ ʿʘʚʥʠʤ ʙʝʣʝʞʥʠʢʦʤ ʠʣʠ ʚʝʟʝ ʩʘ ʧʨʘʚʥʠʤ ʧʦʩʣʦʤ ʢʦʿʠ ʩʝ 

ʟʘʢˀʫʯʫʿʝ ʫ ʬʦʨʤʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ.711 ʊʘʢʦ ʦʥʘ ʦʙʫʭʚʘʪʘ ʣʠʮʘ ʢʦʿʘ ʨʘʜʝ ʫ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʿ ʢʘʥʮʝʣʘʨʠʿʠ ʠʣʠ ʩʫ ʫ ʩʣʫʞʙʠ ʢʦʜ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ, ʢʦʿʘ ʩʫ ʩʘ 

ʩʪʨʘʥʢʦʤ ʠʣʠ ʿʘʚʥʠʤ ʙʝʣʝʞʥʠʢʦʤ ʫ ʢʨʚʥʦʤ ʩʨʦʜʩʪʚʫ ʫ ʧʨʘʚʦʿ ʣʠʥʠʿʠ, ʫ ʧʦʙʦʯʥʦʤ 

ʩʨʦʜʩʪʚʫ ʟʘʢˀʫʯʥʦ ʩʘ 4. ʩʪʝʧʝʥʠʤ ʩʨʦʜʩʪʚʘ, ʫ ʪʘʟʙʠʥʩʢʦʤ ʩʨʦʜʩʪʚʫ ʟʘʢˀʫʯʥʦ ʩʘ 2. 

ʩʪʝʧʝʥʦʤ ʩʨʦʜʩʪʚʘ, ʩʨʦʜʥʠʮʠ ʧʦ ʫʩʚʦʿʝˁʫ, ʢʘʦ ʠ ʩʫʧʨʫʞʥʠʢʝ, ʙʠʚʰʝ ʩʫʧʨʫʞʥʠʢʝ, 

ʚʘʥʙʨʘʯʥʝ ʧʘʨʪʥʝʨʝ, ʙʠʚʰʝ ʚʘʥʙʨʘʯʥʝ ʧʘʨʪʥʝʨʝ, ʩʪʘʨʘʪʝˀʝ, ʙʠʚʰʝ ʩʪʘʨʘʪʝˀʝ, 

ʰʪʠ˂ʝʥʠʢʝ ʠʣʠ ʙʠʚʰʝ ʰʪʠ˂ʝʥʠʢʝ ʩʪʨʘʥʢʝ ʠʣʠ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ. ʆʩʠʤ ʥʘʚʝʜʝʥʠʭ, ʫ ʦʚʫ 

ʛʨʫʧʫ ʩʧʘʜʘʿʫ ʠ ʣʠʮʘ ʥʘ ʯʠʿʠ ʧʨʘʚʥʠ ʧʦʣʦʞʘʿ ʥʝʧʦʩʨʝʜʥʦ ʠʣʠ ʧʦʩʨʝʜʥʦ ʤʦʞʝ ʫʪʠʮʘʪʠ 

ʧʨʘʚʥʠ ʧʦʩʘʦ ʢʦʿʠ ʩʝ ʟʘʢˀʫʯʫʿʝ ʫ ʬʦʨʤʠ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʠʣʠ ʣʠʮʝ ʢʦʿʝ ʿʝ 

ʟʘʩʪʫʧʥʠʢ, ʦʜʥʦʩʥʦ ʦʜʛʦʚʦʨʥʦ ʣʠʮʝ ʫ ʧʨʘʚʥʦʤ ʣʠʮʫ ʥʘ ʯʠʿʠ ʧʨʘʚʥʠ ʧʦʣʦʞʘʿ ʤʦʞʝ 

ʫʪʠʮʘʪʠ ʜʘʪʠ ʧʨʘʚʥʠ ʧʦʩʘʦ.712 

 

2.2.1.3. ʇʨʝʚʦʜʠʦʮʠ ʠ ʪʫʤʘʯʠ 

ʋ ʧʦʩʪʫʧʢʫ ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ ʤʦʛʫ ʫʯʝʩʪʚʦʚʘʪʠ ʠ ʧʨʝʚʦʜʠʦʮʠ 

ʠ ʪʫʤʘʯʠ. ʋʯʝʰ˂ʝ ʩʪʘʣʥʦʛ ʩʫʜʩʢʦʛ ʧʨʝʚʦʜʠʦʮʘ ʥʝʦʧʭʦʜʥʦ ʿʝ ʫ ʩʣʫʯʘʿʫ ʢʘʜʘ ʩʪʨʘʥʢʘ ʥʝ 

ʨʘʟʫʤʝ ʿʝʟʠʢ ʢʦʿʠ ʿʝ ʫ ʩʣʫʞʙʝʥʦʿ ʫʧʦʪʨʝʙʠ. ʉʪʨʘʥʢʠ ʩʝ ʠʩʧʨʘʚʘ ʯʠʪʘ ʧʨʝʢʦ ʧʨʝʚʦʜʠʦʮʘ, 

 
707 ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 132; ɼ. ɫʫʨʹʝʚʠ˂, Ăɱʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʘʢʪʠñ, 126-127. 
708 ɼ. ɫʫʨʹʝʚʠ˂, Ăɱʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʘʢʪʠñ, 125; ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 132. ɼʦʢ ɼ. 

ɫʫʨʹʝʚʠ˂ ʟʘ ʧʦʟʚʘʥʝ ʩʚʝʜʦʢʝ ʢʘʞʝ ʜʘ ʦʥʠ, ʟʘ ʨʘʟʣʠʢʫ ʦʜ ʩʚʝʜʦʢʘ ʠʜʝʥʪʠʪʝʪʘ, ʥʠʩʫ ʜʦʢʘʟʥʦ ʩʨʝʜʩʪʚʦ, ʚʝ˂ 

ʙʠʪʘʥ ʝʣʝʤʝʥʪ ʬʦʨʤʝ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʄ. ʊʨʛʦʚʯʝʚʠ˂ ʇʨʦʢʠ˂ ʫʧʨʘʚʦ ʟʘ ʦʚʝ ʩʚʝʜʦʢʝ, ʪʿ. ʩʚʝʜʦʢʝ 

ʘʢʪʘ, ʢʘʢʦ ʠʭ ʥʘʟʠʚʘ, ʢʘʞʝ ʜʘ ʩʫ ʦʥʠ ʜʦʢʘʟʥʦ ʩʨʝʜʩʪʚʦ. ɺʠʜ. ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 

131 ʠ ʄ. ʊʨʛʦʚʯʝʚʠ˂ ʇʨʦʢʠ˂, 146. 
709 ʏʣ. 177 ɿɺʇ. 
710 ʏʣ. 178, ʩʪ. 2 ɿɺʇ. 
711 ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 132; ɼ. ɫʫʨʹʝʚʠ˂, Ăɱʘʚʥʦʙʝʣʝʞʥʠʯʢʠ ʘʢʪʠñ, 126-127. 
712 ʏʣ. 182, ʩʪ. 2 ʠ 3. 
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ʫ ʧʨʠʩʫʩʪʚʫ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʠ ʜʚʘ ʧʦʟʚʘʥʘ ʩʚʝʜʦʢʘ.713 ʉʘ ʜʨʫʛʝ ʩʪʨʘʥʝ, ʪʫʤʘʯ ʩʫʜʝʣʫʿʝ 

ʫ ʧʦʩʪʫʧʢʫ ʢʘʜʘ ʩʪʨʘʥʢʘ ʢʦʿʘ ʥʠʿʝ ʫ ʩʪʘˁʫ ʜʘ ʯʫʿʝ ʥʠʿʝ ʩʧʦʩʦʙʥʘ ʥʠ ʜʘ ʧʨʦʯʠʪʘ ʠʩʧʨʘʚʫ 

ʟʙʦʛ ʥʝʧʠʩʤʝʥʦʩʪʠ ʠʣʠ ʠʟ ʥʝʢʦʛ ʜʨʫʛʦʛ ʨʘʟʣʦʛʘ. ʊʘʜʘ ˂ʝ ʤʫ ʠʩʧʨʘʚʘ ʙʠʪʠ ʧʨʦʯʠʪʘʥʘ 

ʧʨʝʢʦ ʪʫʤʘʯʘ, ʫ ʧʨʠʩʫʩʪʚʫ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʠ ʜʚʘ ʧʦʟʚʘʥʘ ʩʚʝʜʦʢʘ.714 

 

2.2.2. ʊʦʢ ʧʦʩʪʫʧʢʘ 

2.2.2.1. ʇʨʠʧʨʝʤʥʘ ʬʘʟʘ 

2.2.2.1.1. ʋʪʚʨʹʠʚʘˁʝ ʠʜʝʥʪʠʪʝʪʘ 

ʅʘ ʧʦʯʝʪʢʫ ʧʦʩʪʫʧʢʘ ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʟʘʧʠʩʘ, ʥʦʪʘʨ ʿʝ ʜʫʞʘʥ ʜʘ 

ʫʪʚʨʜʠ ʠʜʝʥʪʠʪʝʪ ʩʪʨʘʥʘʢʘ ʠ ʦʩʪʘʣʠʭ ʩʫʙʿʝʢʘʪʘ ʢʦʿʠ ʫʯʝʩʪʚʫʿʫ ʫ ʦʚʦʤ ʧʦʩʪʫʧʢʫ. 

ʇʦʫʟʜʘʥʦ ʫʪʚʨʹʠʚʘˁʝ ˁʠʭʦʚʦʛ ʠʜʝʥʪʠʪʝʪʘ ʠ ʥʘʚʦʹʝˁʝ ʥʘʯʠʥʘ ʥʘ ʢʦʿʠ ʿʝ ʪʦ ʫʯʠˁʝʥʦ 

ʥʫʞʥʦ ʿʝ ʟʘ ʦʩʪʚʘʨʝˁʝ ʦʩʥʦʚʥʝ ʬʫʥʢʮʠʿʝ ʥʦʪʘʨʠʿʘʪʘ - ʧʨʝʚʝʥʪʠʚʥʝ ʧʨʘʚʥʝ ʟʘʰʪʠʪʝ.715 

ʈʘʟʥʦʚʨʩʥʘ ʟʘʢʦʥʦʜʘʚʥʘ ʨʝʰʝˁʘ ʫ ʫʧʦʨʝʜʥʦʤ ʧʨʘʚʫ ʫ ʧʦʛʣʝʜʫ ʥʘʯʠʥʘ ʫʪʚʨʹʠʚʘˁʘ 

ʠʜʝʥʪʠʪʝʪʘ ʩʪʨʘʥʘʢʘ ʦʜ ʩʪʨʘʥʝ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ɼ. ɫʫʨʹʝʚʠ˂ ʜʝʣʠ ʫ ʜʚʘ ʩʠʩʪʝʤʘ: ʩʠʩʪʝʤ 

ʩʣʦʙʦʜʥʦʛ ʫʪʚʨʹʠʚʘˁʘ ʠʜʝʥʪʠʪʝʪʘ ʠ ʩʠʩʪʝʤ ʚʝʟʘʥʦʛ ʫʪʚʨʹʠʚʘˁʘ ʠʜʝʥʪʠʪʝʪʘ.716 

ʉʠʩʪʝʤ ʩʣʦʙʦʜʥʦʛ ʫʪʚʨʹʠʚʘˁʘ ʠʜʝʥʪʠʪʝʪʘ ʧʦʜʨʘʟʫʤʝʚʘ ʜʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʥʠʿʝ 

ʥʠʿʝ ʩʪʨʦʛʦ ʚʝʟʘʥ ʟʘʢʦʥʩʢʠʤ ʦʜʨʝʜʙʘʤʘ ʫ ʧʦʛʣʝʜʫ ʜʦʢʘʟʥʠʭ ʩʨʝʜʩʪʘʚʘ ʧʦʤʦ˂ʫ ʢʦʿʠʭ ʤʦʞʝ 

ʜʘ ʫʪʚʨʹʫʿʝ ʠʜʝʥʪʠʪʝʪ ʩʪʨʘʥʘʢʘ.717  ʇʨʠʤʝʨ ʪʘʢʚʦʛ ʨʝʰʝˁʘ ʩʨʝ˂ʝʤʦ ʫ ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ ʫ 

ʢʦʿʝʤ ʿʝ ʥʘ ʦʧʰʪʠ ʥʘʯʠʥ ʧʨʝʜʚʠʹʝʥʘ ʜʫʞʥʦʩʪ ʥʦʪʘʨʘ ʜʘ ʩʘ ʩʠʛʫʨʥʦʰ˂ʫ ʫʪʚʨʜʠ ʢʦ ʩʫ 

ʩʪʨʘʥʢʝ, ʜʘ ʠʭ ʫ ʘʢʪʫ ʦʟʥʘʯʠ ʩʘ ʪʘʢʚʦʤ ʧʨʝʮʠʟʥʦʰ˂ʫ ʜʘ ʩʝ ʠʩʢˀʫʯʝ ʩʚʝ ʩʫʤˁʝ ʠ ʟʘʙʫʥʝ, 

ʢʘʦ ʠ ʜʘ ʠʟ ʘʢʪʘ ʪʨʝʙʘ ʜʘ ʙʫʜʝ ʚʠʜˀʠʚʦ ʜʘ ʣʠ ʩʪʨʘʥʢʫ ʧʦʟʥʘʿʝ ʣʠʯʥʦ, ʦʜʥʦʩʥʦ ʥʘ ʢʦʿʠ 

ʜʨʫʛʠ ʥʘʯʠʥ ʿʝ ʫʪʚʨʜʠʦ ˁʠʭʦʚ ʠʜʝʥʪʠʪʝʪ.718  

ʋ ʩʠʩʪʝʤʫ ʚʝʟʘʥʦʛ ʫʪʚʨʚʨʹʠʚʘˁʘ ʠʜʝʥʪʠʪʝʪʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʿʝ ʚʝʟʘʥ ʫ ʧʦʛʣʝʜʫ 

ʠʟʙʦʨʘ ʜʦʢʘʟʥʠʭ ʩʨʝʜʩʪʘʚʘ ʢʦʿʠʤʘ ʩʝ ʤʦʞʝ ʩʣʫʞʠʪʠ ʧʨʠʣʠʢʦʤ ʫʪʚʨʹʠʚʘˁʘ ʠʜʝʥʪʠʪʝʪʘ 

ʩʪʨʘʥʘʢʘ. ʇʨʠʤʝʨ ʦʚʦʛ ʩʠʩʪʝʤʘ ʫʪʚʨʹʠʚʘˁʘ ʠʜʝʥʪʠʪʝʪʘ ʿʝ ʘʫʩʪʨʠʿʩʢʦ ʧʨʘʚʦ ʫ ʢʦʿʝʤ ʿʝ 

ʠʟʨʠʯʠʪʦ ʥʘʚʝʜʝʥʦ ʧʝʪ ʥʘʯʠʥʘ ʥʘ ʢʦʿʠ ʩʝ ʪʦ ʤʦʞʝ ʫʯʠʥʠʪʠ (ʣʠʯʥʦ ʧʦʟʥʘʥʩʪʚʦ ʩʘ 

ʩʪʨʘʥʢʦʤ ʧʦ ʠʤʝʥʫ, ʧʦʩʨʝʜʩʪʚʦʤ ʜʚʘ ʩʚʝʜʦʢʘ ʠʜʝʥʪʠʪʝʪʘ, ʧʫʪʝʤ ʿʝʜʥʦʛ ʩʚʝʜʦʢʘ 

 
713 ʏʣ. 177 ɿɺʇ. 
714 ʏʣ. 178 ɿɺʇ. 
715 ɼʝʿʘʥ ɹ. ɫʫʨʹʝʚʠ˂, Ăʋʪʚʨʹʠʚʘˁʝ ʠʜʝʥʪʠʪʝʪʘ ʫʯʝʩʥʠʢʘ ʫ ʧʦʩʪʫʧʢʫ ʩʘʩʪʘʚˀʘˁʘ ʥʦʪʘʨʩʢʝ ʠʩʧʨʘʚʝñ, 

ʇʨʘʚʥʠ ʞʠʚʦʪ, 12/2011, 63; ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 134-135. 
716 ɼ. ɫʫʨʹʝʚʠ˂, Ăʋʪʚʨʹʠʚʘˁʝ ʠʜʝʥʪʠʪʝʪʘ ʫʯʝʩʥʠʢʘ ʫ ʧʦʩʪʫʧʢʫ ʩʘʩʪʘʚˀʘˁʘ ʥʦʪʘʨʩʢʝ ʠʩʧʨʘʚʝñ, 64 ʠ ʜʘˀʝ. 

ɼ. ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 134-135. 
717 Ibid. 
718 § 10 ʥɿʇʦʪʀʩʧ. ʆ ʥʘʯʠʥʫ ʫʪʚʨʹʠʚʘˁʘ ʠʜʝʥʪʠʪʝʪʘ ʩʪʨʘʥʘʢʘ ʫ ʥʝʤʘʯʢʦʤ ʧʨʘʚʫ ʚʠʜ. ʫ ʜʝʣʫ ʦ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʿ ʬʦʨʤʠ ʫʛʦʚʦʨʘ ʫ ʫʧʦʨʝʜʥʦʤ ʧʨʘʚʫ. 
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ʠʜʝʥʪʠʪʝʪʘ ʠ ʠʩʧʨʘʚʝ ʢʦʿʘ ʥʠʿʝ ʩʣʫʞʙʝʥʘ ʠʩʧʨʘʚʘ ʩʘ ʬʦʪʦʛʨʘʬʠʿʦʤ, ʘʣʠ ʩʪʚʘʨʘ 

ʧʨʝʪʧʦʩʪʘʚʢʫ ʦ ʧʦʜʫʜʘʨʥʦʩʪʠ ʠʜʝʥʪʠʪʝʪʘ ʜʨʞʘʦʮʘ ʠʩʧʨʘʚʝ ʠ ʣʠʮʘ ʢʦʿʝ ʿʝ ʫ ˁʦʿ ʦʟʥʘʯʝʥʦ 

ʠʣʠ ʧʦʩʨʝʜʩʪʚʦʤ ʜʨʫʛʦʛ ʧʦʟʚʘʥʦʛ ʥʦʪʘʨʘ).719 ʋ ʦʚʘʿ ʩʠʩʪʝʤ ʩʚʨʩʪʘʚʘ ʩʝ ʠ ʥʘʰʝ ʧʨʘʚʦ. 

ʅʘʠʤʝ, ʫ ʩʢʣʘʜʫ ʩʘ ʯʣ. 168, ʩʪ. 1 ɿɺʇ, Ăʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʫʪʚʨʹʫʿʝ ʠʜʝʥʪʠʪʝʪ ʩʪʨʘʥʘʢʘ 

ʫʚʠʜʦʤ ʫ ʣʠʯʥʫ ʢʘʨʪʫ, ʧʫʪʥʫ ʠʩʧʨʘʚʫ, ʚʦʟʘʯʢʫ ʜʦʟʚʦʣʫ ʠʣʠ ʜʨʫʛʠ ʩʣʫʞʙʝʥʠ ʜʦʢʫʤʝʥʪ ʩʘ 

ʬʦʪʦʛʨʘʬʠʿʦʤ, ʘ ʘʢʦ ʪʦ ʥʠʿʝ ʤʦʛʫ˂ʝ, ʩʘʩʣʫʰʘˁʝʤ ʜʚʘ ʩʚʝʜʦʢʘ ʠʜʝʥʪʠʪʝʪʘñ.720 ɼʘʢʣʝ, ʠ 

ʥʘʰʝ ʥʦʪʘʨʩʢʦ ʧʨʘʚʦ ʦʛʨʘʥʠʯʘʚʘ ʿʘʚʥʦʛ ʙʝʣʝʞʥʠʢʘ ʫ ʧʦʛʣʝʜʫ ʥʘʯʠʥʘ ʥʘ ʢʦʿʠ ʤʦʞʝ ʜʘ 

ʠʩʧʠʪʘ ʠʜʝʥʪʠʪʝʪ ʩʪʨʘʥʘʢʘ, ʩ ʪʠʤ ʰʪʦ ʜʦʜʘʪʥʦ ʦʛʨʘʥʠʯʘʚʘ ʜʦʢʘʟʥʘ ʩʨʝʜʩʪʚʘ ʫ ʦʜʥʦʩʫ ʥʘ 

ʘʫʩʪʨʠʿʩʢʦ ʧʨʘʚʦ. ʅʘʰ ʟʘʢʦʥ ʥʝ ʥʫʜʠ ʤʦʛʫ˂ʥʦʩʪ ʜʘ ʥʦʪʘʨ ʫʪʚʨʜʠ ʠʜʝʥʪʠʪʝʪ ʩʪʨʘʥʢʝ ʥʘ 

ʦʩʥʦʚʫ ʪʦʛʘ ʰʪʦ ʿʝ ʣʠʯʥʦ ʧʦʟʥʘʿʝ ʧʦ ʠʤʝʥʫ ʠʣʠ ʫʯʝʰ˂ʝʤ ʜʨʫʛʦʛ ʧʦʟʚʘʥʦʛ ʿʘʚʥʦʛ 

ʙʝʣʝʞʥʠʢʘ, ʢʘʦ ʥʠ ʢʦʤʙʠʥʦʚʘʥʦ ʜʦʢʘʟʠʚʘˁʝ ʧʫʪʝʤ ʿʝʜʥʦʛ ʩʚʝʜʦʢʘ ʠʜʝʥʪʠʪʝʪʘ ʠ ʠʩʧʨʘʚʝ 

ʢʦʿʘ ʥʠʿʝ ʩʣʫʞʙʝʥʘ ʠʩʧʨʘʚʘ ʩʘ ʬʦʪʦʛʨʘʬʠʿʦʤ. 

 

2.2.2.1.1.1. ʋʪʚʨʹʠʚʘˁʝ ʠʜʝʥʪʠʪʝʪʘ ʫʚʠʜʦʤ ʫ ʩʣʫʞʙʝʥʫ ʠʩʧʨʘʚʫ ʩʘ ʬʦʪʦʛʨʘʬʠʿʦʤ 

ʇʦʨʝʜ ʣʠʯʥʝ ʢʘʨʪʝ, ʧʘʩʦʰʘ ʠʣʠ ʚʦʟʘʯʢʝ ʜʦʟʚʦʣʝ ʩʚʦʿ ʠʜʝʥʪʠʪʝʪ ʜʨʞʘʚˀʘʥʠ 

ʈʝʧʫʙʣʠʢʝ ʉʨʙʠʿʝ ʤʦʛʫ ʜʦʢʘʟʠʚʘʪʠ ʠ ʜʨʫʛʠʤ ʩʣʫʞʙʝʥʠʤ ʠʩʧʨʘʚʘʤʘ ʩʘ ʬʦʪʦʛʨʘʬʠʿʦʤ ʢʘʦ 

ʰʪʦ ʩʫ ʚʦʿʥʘ ʢˁʠʞʠʮʘ ʟʘ ʣʠʮʘ ʢʦʿʘ ʩʝ ʥʘʣʘʟʝ ʥʘ ʦʜʩʣʫʞʝˁʫ ʚʦʿʥʦʛ ʨʦʢʘ, ʚʦʿʥʦʿ ʚʝʞʙʠ ʠʣʠ 

ʜʨʫʛʦʛ ʚʦʿʥʦʿ ʜʫʞʥʦʩʪʠ ʠ ʨʘʩʝˀʝʥʠʯʢʘ ʣʝʛʠʪʠʤʘʮʠʿʘ ʟʘ ʠʥʪʝʨʥʦ ʨʘʩʝˀʝʥʘ ʣʠʮʘ ʩʘ 

ʂʦʩʦʚʘ ʠ ʄʝʪʦʭʠʿʝ. ʀʜʝʥʪʠʪʝʪ ʠʟʙʝʛʣʠʮʝ ʤʦʞʝ ʩʝ ʫʪʚʨʜʠʪʠ ʧʫʪʝʤ ʠʟʙʝʛʣʠʯʢʝ 

ʣʝʛʠʪʠʤʘʮʠʿʝ. ʀʜʝʥʪʠʪʝʪ ʩʪʨʘʥʠʭ ʜʨʞʘʚˀʘʥʘ ʤʦʞʝ ʩʝ ʫʪʚʨʹʠʚʘʪʠ ʫʚʠʜʦʤ ʫ ʩʣʫʞʙʝʥʝ 

ʠʩʧʨʘʚʝ ʢʦʿʝ ʠʟʜʘʿʫ ʦʨʛʘʥʠ ʈʝʧʫʙʣʠʢʝ ʉʨʙʠʿʝ (ʣʠʯʥʘ ʢʘʨʪʘ ʟʘ ʩʪʨʘʥʮʘ, ʧʫʪʥʘ ʠʩʧʨʘʚʘ ʟʘ 

ʩʪʨʘʥʮʘ), ʢʘʦ ʠ ʫʚʠʜʦʤ ʫ ʣʠʯʥʫ ʠʣʠ ʧʫʪʥʫ ʠʩʧʨʘʚʫ ʠʟʜʘʪʫ ʦʜ ʩʪʨʘʥʝ ʤʘʪʠʯʥʝ ʜʨʞʘʚʝ ʪʦʛ 

ʣʠʮʘ. ʊʘʢʦʹʝ, ʠʜʝʥʪʠʪʝʪ ʩʪʨʘʥʦʛ ʜʨʞʘʚˀʘʥʠʥʘ ʫʪʚʨʹʫʿʝ ʩʝ ʠ ʧʦʤʦ˂ʫ ʣʠʯʥʝ ʢʘʨʪʝ ʢʦʿʘ ʩʝ 

ʠʟʜʘʿʝ ʩʪʨʘʥʦʤ ʜʨʞʘʚˀʘʥʠʥʫ ʢʦʿʠ ʪʨʘʞʠ ʘʟʠʣ, ʣʠʯʥʝ ʢʘʨʪʝ ʢʦʿʘ ʩʝ ʠʟʜʘʿʝ ʩʪʨʘʥʦʤ 

ʜʨʞʘʚˀʘʥʠʥʫ ʢʦʿʝʤ ʿʝ ʦʜʦʙʦʨʝʥ ʘʟʠʣ ʠʣʠ ʣʠʯʥʝ ʢʘʨʪʝ ʢʦʿʘ ʩʝ ʠʟʜʘʿʝ ʩʪʨʘʥʦʤ 

ʜʨʞʘʚˀʘʥʠʥʫ ʢʦʿʝʤ ʿʝ ʧʨʫʞʝʥʘ ʧʨʠʚʨʝʤʝʥʘ ʟʘʰʪʠʪʘ.721 

ʄʦʛʫ˂ʥʦʩʪ ʢʦʨʠʰ˂ʝˁʘ ʠʩʧʨʘʚʝ ʯʠʿʘ ʿʝ ʚʘʞʥʦʩʪ ʠʩʪʝʢʣʘ ʨʘʜʠ ʫʪʚʨʹʠʚʘˁʘ 

ʠʜʝʥʪʠʪʝʪʘ ʩʪʨʘʥʢʝ ʥʠʿʝ ʘʧʨʠʦʨʠ ʠʩʢˀʫʯʝʥʘ.  ʆʚʘʢʚʦ ʨʝʰʝˁʝ ʦʙʨʘʟʣʘʞʝ ʩʝ ʪʠʤʝ ʰʪʦ ʿʝ 

ʚʘʞʥʦʩʪ ʩʣʫʞʙʝʥʝ ʠʩʧʨʘʚʝ ʨʝʣʝʚʘʥʪʥʘ ʩʘʤʦ ʟʘ ʚʨʰʝˁʝ ʦʚʣʘʰ˂ʝˁʘ ʢʦʿʝ ʿʝ ʧʦʚʝʟʘʥʦ ʩʘ 

ˁʝʥʠʤ ʧʦʩʪʦʿʘˁʝʤ, ʘʣʠ ʿʝ ʥʝ ʯʠʥʠ ʥʝʧʦʜʦʙʥʦʤ ʟʘ ʜʦʢʘʟʠʚʘˁʝ ʠʜʝʥʪʠʪʝʪʘ ˁʝʥʦʛ 

 
719 § 55, ʩʪ. 1 ʘɿʅʦʪ. ʆ ʥʘʯʠʥʫ ʫʪʚʨʹʠʚʘˁʘ ʠʜʝʥʪʠʪʝʪʘ ʩʪʨʘʥʘʢʘ ʫ ʘʫʩʪʨʠʿʩʢʦʤ ʧʨʘʚʫ ʚʠʜ. ʫ ʜʝʣʫ ʦ 

ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʿ ʬʦʨʤʠ ʫʛʦʚʦʨʘ ʫ ʫʧʦʨʝʜʥʦʤ ʧʨʘʚʫ. 
720 ʀʩʪʦ ʛʣʘʩʠ ʠ ʯʣ. 34, ʩʪ. 1 ɱʙʇʦʩʣ. 
721 ʏʣ. 35 ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʧʦʩʣʦʚʥʠʢʘ. 
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ʠʤʘʦʮʘ.722 ʀʧʘʢ, ʫ ʥʘʰʝʤ ʧʨʘʚʫ ʿʝ ˁʝʥʦ ʢʦʨʠʰ˂ʝˁʝ ʫ ʜʘʪʫ ʩʚʨʭʫ ʠʩʢˀʫʯʝʥʦ ʫ ʩʣʫʯʘʿʫ 

ʢʘʜʘ ʩʪʨʘʥʢʘ ʠʟʿʘʚʦʤ ʚʦˀʝ ʢʦʿʘ ʿʝ ʩʘʜʨʞʘʥʘ ʫ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʤ ʟʘʧʠʩʫ ʦʪʫʹʫʿʝ, ʛʘʩʠ, 

ʫʤʘˁʫʿʝ ʠʣʠ ʦʧʪʝʨʝ˂ʫʿʝ ʧʦʩʪʦʿʝ˂ʝ ʧʨʘʚʦ, ʩʪʠʯʝ ʠʣʠ ʧʦʚʝ˂ʘʚʘ ʦʙʘʚʝʟʫ, ʜʘʿʝ ʿʝʤʩʪʚʦ ʠʣʠ 

ʥʘ ʜʨʫʛʠ ʥʘʯʠʥ ʧʦʛʦʨʰʘʚʘ ʩʚʦʿʫ ʧʨʘʚʥʫ ʧʦʟʠʮʠʿʫ.723 

ʋʢʦʣʠʢʦ ʩʪʨʘʥʢʘ ʧʨʦʤʝʥʠ ʣʠʯʥʦ ʠʤʝ ʥʘʢʦʥ ʠʟʜʘʚʘˁʘ ʩʣʫʞʙʝʥʦʛ ʜʦʢʫʤʝʥʪʘ, ʜʫʞʥʘ 

ʿʝ ʜʘ ʪʦ ʜʦʢʘʞʝ ʿʘʚʥʦʤ ʠʩʧʨʘʚʦʤ.724 ʆʜʨʝʜʙʦʤ ɱʙʇʦʩʣ ʜʦʜʘʪʥʦ ʿʝ ʨʝʛʫʣʠʩʘʥʦ ʫʪʚʨʹʠʚʘˁʝ 

ʠʜʝʥʪʠʪʝʪʘ ʩʪʨʘʥʢʝ ʥʘ ʦʩʥʦʚʫ ʙʠʦʤʝʪʨʠʿʩʢʦʛ ʩʣʫʞʙʝʥʦʛ ʜʦʢʫʤʝʥʪʘ ʠʟʜʘʪʦʛ ʦʜ ʩʪʨʘʥʝ 

ʥʘʜʣʝʞʥʦʛ ʦʨʘʛʘʥʘ ʈʝʧʫʙʣʠʢʝ ʉʨʙʠʿʝ.  ʇʨʝʤʘ ʦʚʦʤ ʧʨʘʚʠʣʫ, ʥʦʪʘʨ ʿʝ ʜʫʞʘʥ ʜʘ ʫʚʠʜ ʫ 

ʩʘʜʨʞʠʥʫ ʙʠʦʤʝʪʨʠʿʩʢʦʛ ʜʦʢʫʤʝʥʪʘ ʠʟʚʨʰʠ ʢʦʨʠʰ˂ʝˁʝʤ ʝʣʝʢʪʨʦʥʩʢʦʛ ʯʠʪʘʯʘ.725 ɱʘʚʥʠ 

ʙʝʣʝʞʥʠʢ ʿʝ ʜʫʞʘʥ ʜʘ ʥʘʧʨʘʚʠ ʢʦʧʠʿʫ ʩʚʘʢʦʛ ʩʣʫʞʙʝʥʦʛ ʜʦʢʫʤʝʥʪʘ ʠ ʜʨʫʛʝ ʠʩʧʨʘʚʝ ʥʘ 

ʦʩʥʦʚʫ ʢʦʿʠʭ ʿʝ ʫʪʚʨʹʝʥ ʠʜʝʥʪʠʪʝʪ ʩʪʪʨʘʥʢʝ, ʪʝ ʜʘ ʢʦʧʠʿʝ ʧʨʠʣʦʞʠ ʫ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠ 

ʩʧʠʩ.726 

ʋ ɿɺʇ ʿʝ ʧʨʝʜʚʠʹʝʥʦ ʜʘ ʩʝ ʠʜʝʥʪʠʪʝʪ ʟʘʩʪʫʧʥʠʢʘ ʫʪʚʨʹʫʿʝ ʥʘ ʠʩʪʠ ʥʘʯʠʥ ʢʘʦ ʠ 

ʠʜʝʥʪʠʪʝʪ ʩʪʨʘʥʘʢʘ.727 ʆʚʦ ʟʙʦʛ ʪʦʛʘ ʰʪʦ ʠ ʟʘʩʪʫʧʥʠʮʠ, ʢʘʦ ʰʪʦ ʿʝ ʨʘʥʠʿʝ ʥʘʚʝʜʝʥʦ, ʠʤʘʿʫ 

ʩʚʦʿʩʪʚʦ ʩʪʨʘʥʢʝ ʫ ʬʦʨʤʘʣʥʦʤ ʩʤʠʩʣʫ ʫ ʧʦʩʪʫʧʢʫ ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʠʭ 

ʠʩʧʨʘʚʘ. ʀʜʝʥʪʠʪʝʪ ʩʚʝʜʦʢʘ ʠʜʝʥʪʠʪʝʪʘ, ʢʘʦ ʠ ʧʦʟʚʘʥʦʛ ʩʚʝʜʦʢʘ ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʤʦʞʝ ʜʘ 

ʫʪʚʨʹʫʿʝ ʩʘʤʦ ʥʘ ʦʩʥʦʚʫ ʣʠʯʥʝ ʢʘʨʪʝ, ʧʫʪʥʝ ʠʩʧʨʘʚʝ, ʚʦʟʘʯʢʝ ʜʦʟʚʦʣʝ ʠʣʠ ʜʨʫʛʦʛ 

ʩʣʫʞʙʝʥʦʛ ʜʦʢʫʤʝʥʪʘ ʩʘ ʬʦʪʦʛʨʘʬʠʿʦʤ.728 ʋ ɱʙʇʦʩʣ ʿʝ ʟʘ ʩʚʝʜʦʢʝ ʠʜʝʥʪʠʪʝʪʘ ʜʦʜʘʪʥʦ 

ʧʨʦʧʠʩʘʥʦ ʜʘ ʩʝ ˁʠʭʦʚ ʠʜʝʥʪʠʪʝʪ ʥʝ ʤʦʞʝ ʫʪʚʨʹʠʚʘʪʠ ʩʣʫʞʙʝʥʠʤ ʜʦʢʫʤʝʥʪʦʤ ʯʠʿʘ ʿʝ 

ʚʘʞʥʦʩʪ ʠʩʪʝʢʣʘ.729 ɿʘ ʪʫʤʘʯʝ ʠ ʩʫʜʩʢʝ ʧʨʝʚʦʜʠʦʮʝ, ʧʦʨʝʜ ʩʣʫʞʙʝʥʦʛ ʜʦʢʫʤʝʥʪʘ ʩʘ 

ʬʦʪʦʛʨʘʬʠʿʦʤ, ʧʨʝʜʚʠʹʝʥʘ ʿʝ ʿʦʰ ʿʝʜʥʘ ʦʧʮʠʿʘ ʫʪʚʨʹʠʚʘˁʘ ʠʜʝʥʪʠʪʝʪʘ ʢʦʿʘ ʿʘʚʥʦʤ 

ʙʝʣʝʞʥʠʢʫ ʥʝ ʩʪʦʿʠ ʥʘ ʨʘʩʧʦʣʘʛʘˁʫ ʢʘʜʘ ʩʫ ʫ ʧʠʪʘˁʫ ʩʪʨʘʥʢʝ, ʘ ʩʭʦʜʥʦ ʪʦʤʝ, ʥʠ 

ʟʘʩʪʫʧʥʠʮʠ. ʅʘʠʤʝ, ʿʘʚʥʠ ʙʝʣʝʞʥʠʢ ʤʦʞʝ ʜʘ ʫʪʚʨʹʫʿʝ ʠʜʝʥʪʠʪʝʪ ʦʚʠʭ ʩʫʙʿʝʢʘʪʘ ʧʦʩʪʫʧʢʘ 

ʠ ʥʘ ʦʩʥʦʚʫ ʣʠʯʥʦʛ ʧʦʟʥʘʥʩʪʚʘ ʧʦ ʠʤʝʥʫ.730 ʋ ɱʙʇʦʩʣ ʧʨʝʜʚʠʹʝʥʦ ʿʝ ʜʘ ʩʝ ʠʜʝʥʪʠʪʝʪ 

ʦʩʪʘʣʠʭ ʩʫʙʿʝʢʘʪʘ ʧʦʩʪʫʧʢʘ ʩʘʩʪʘʚˀʘˁʘ ʿʘʚʥʦʙʝʣʝʞʥʠʯʢʦʛ ʘʢʪʘ ʫʪʚʨʹʫʿʝ ʫ ʩʢʣʘʜʫ ʩʘ 

ʧʨʘʚʠʣʠʤʘ ʦ ʫʪʚʨʹʠʚʘˁʫ ʠʜʝʥʪʠʪʝʪʘ ʩʪʨʘʥʘʢʘ, ʦʩʠʤ ʘʢʦ ʿʝ ʟʘʢʦʥʦʤ ʠʣʠ ʩʘʤʠʤ 

 
722 ɼ. ɫʫʨʹʝʚʠ˂, Ăʋʪʚʨʹʠʚʘˁʝ ʠʜʝʥʪʠʪʝʪʘ ʫʯʝʩʥʠʢʘ ʫ ʧʦʩʪʫʧʢʫ ʩʘʩʪʘʚˀʘˁʘ ʥʦʪʘʨʩʢʝ ʠʩʧʨʘʚʝñ 73; ɼ. 

ɫʫʨʹʝʚʠ˂, ɱʘʚʥʦʙʝʣʝʞʥʠʯʢʘ ʜʝʣʘʪʥʦʩʪ, 140-141. 
723 ʏʣ. 36 ɱʙʇʦʩʣ. 
724 ʏʣ. 37 ɱʙʇʦʩʣ. 
725 ʏʣ. 38, ʩʪ. 1 ɱʙʇʦʩʣ. 
726 ʏʣ. 38, ʩʪ. 1 ɱʙʇʦʩʣ. 
727 ʏʣ. 168, ʩʪ. 2 ɿɺʇ ʠ ʯʣ. 34, ʩʪ. 2 ɱʙʇʦʩʣ. 
728 ʏʣ. 169, ʩʪ. 2 ɿɺʇ ʠ 182, ʩʪ. 1. 
729 ʏʣ. 43 ɱʙʇʦʩʣ. 
730 ʏʣ. 177, ʩʪ. 2 ʠ ʯʣ. 178, ʩʪ. 3 ɿɺʇ, ʢʘʦ ʯʣ. 47, ʩʪ. 1 ʠ ʯʣ. 49, ʩʪ. 2 ɱʙʇʦʩʣ. 




























































































































































































































































































































































































































