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Abstract: Proportionality of mutual considerations
AB bilaterally binding contracts is the essence of

principle of equal value of considerations, wh
IS one of the basic and most important princig
of contract law. The obvious disproportion
mutual consideations of parties is the ke
element when it comes to the application
institutes which protect the principle of eqy
considerations in bilateral contracts.

There are various methods of determining
existence of such a breach of equity in a contt
which result in its nullity, absolute or relativ
From a historical standpoint, the older of the
is the secalled mathematical method, whi
suggests a concrete, objectively &
mathematically determinable limit above whi
the disproportion of mul considerations
becomes excessive. Latter is thecatled elastig
method that is not as exact and easy to apply
which is much more adaptable and, in sg
cases, more just. However, it is precisely
elasticity of its application that leaves mooem
for arbitrariness and abuse.

The following criteria are taken into accou
when determining the existence of an obvi
disproportion: the equality of the parties, 1
nature and purpose of the contract and the e
of the disproportion between theontracting
parties’ commitments. Additional criteria are {
value of the specific excessive damage, the 1
of the actual damage to the value of the remail
property of the injured party, the property sta
of the contracting parties, and the spesibf the
social relationship in question that col
potentially justify accepting the smaller degreg
disproportion as fitting the aforementioned le
standard.

Criteria for determining the value of muty
considerations are generally divided i
suh ecti ve (assessment
considerations is performed either according
the wil/ of the part
free assessment) and objective (determinatio
market value as a single assessment stang
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The latter is rore just and precise, and therefq
more widely accepted. The objective criterior
also accepted in our law. The market price of
service is taken into account, and in its abse
the real, i.e. reasonable price. Moreover, w
assessing thevaluepfar t i es 0 c oI
only mutual obligations of the contractors in {
form of performance and countperformance
are taken into account, but also secondary ri
and obligations. In judicial practice, court expe
have a significant role in ih process. In thy
judgment, the court must explain which fa
served as the basis for its decision that there
obvious disproportion of mutual consideratiq
in the specific case.

The aim of our research was to contribute to
creation of anore comprehensive picture of t
obvious disproportion in contract law throu
evolutionary, comparative law and theoreti
approach, as well as in light of practi
application. In addition, in this paper we hg
commented on the existing legislaticegarding
institutes in which obvious disproportion is
objective element and made suggestions on
possible ways to modify the existing leg
solutions in Serbian law in order to make th
application even more efficient.
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ABSTRACT

Proportionaliy of mutual considerations in bilaterally binding contracts is the essence
of the principle of equal value of considerations, which is one of the basic and most important
principles of contract law. The obvious disproportion of mutual considerationstigisparthe
key element when it comes to the application of institutes which protect the principle of equal
considerations in bilateral contracts. Without the existence of gross, notably unfair inequality
between the performances of contracting parties, @annot apply the majority of general
institutes for the protection of the principle of equal value of considerations.

Existence of an obvious disproportion is a constitutive elemelaiesfo enormisbut
also of the usurious contract. In both casesgxistence is necessary at the time of concluding
the contract. It is interesting, however, that in order for obvious disproportion to exist in
usurious contracts a smaller degree of inequality of values of mutual benefits is required than
in case ofaedo enormis This is a consequence of the immoral nature of the usurious contract
and bad faith that exists on the part of the usurer. As for the institute of changed circumstances,
its objective element is essentially reflected in the subsequent obvipuepbrtion of values
of mutual considerations of contracting parties. This deviation from the principseta sunt
servandas justified by the excessive loss a contracting party would suffer if it was required to
fulfill its obligation in the unalter@ form despite the influence of extraordinary and
insurmountable circumstances.

There are various methods of determining the existence of such a breach of equity in a
contract, which result in its nullity, absolute or relative. From a historical stariggf@rolder
of the two is the sealled mathematical method, which suggests a concrete, objectively and
mathematically determinable limit above which the disproportion of mutual considerations
becomes excessive. Latter is thecatled elastic method thet not as exact and easy to apply,
but which is much more adaptable amdsome casesnore just. However, it is precisely the
elasticity of its application that leaves more room for arbitrariness and abuse.

The following criteria are taken intaccount when determining the existence of an
obvious disproportion: the equality of the parties, the nature and purpose of the contract and the
extent of the disproportion between the contracting parties' commitments. Additional criteria in
determining wiether there is an obvious disproportion are the value of the specific excessive
damage, the ratio of the actual damage to the value of the remaining property of the injured
party, the property status of the contracting parties, and the specifics of Hlgedationship
in question that could potentially justify accepting the smaller degree of disproportion as fitting
the aforementioned legal standard.

Criteria for determining the value of mutual considerations are generally divided into
subjective (assesment of the value of partiesd consi de
the wil/l of the parties or according to the ¢
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of market value as a single assessment standard). The latter is more justcse, and
therefore more widely accepted. The objective criterion is also accepted in our law. The market
price of the service is taken into account, and in its absence, the real, i.e. reasonable price.

Mor eover, when assessi nidgrationh, enot wndyl muteal o f
obligations of the contractors in the form of performance and coepaté&srmance are taken
into account, but also secondary rights and obligations. In judicial practice, court experts have
a significant role in this process. ttme judgment, the court must explain which facts served as
the basis for its decision that there is an obvious disproportion of mutual considerations in the
specific case.

The aim of our research was to contribute to the creation of a more comprehensive
picture of the obvious disproportion in contract law through evolutionary, comparative law and
theoretical approach, as well as in light of practical application. In addition, in this paper we
have commented on the existing legislation regarding institutgkich obvious disproportion
is an objective element and made suggestions on the possible ways to modify the existing legal
solutions in Serbian law in order to make their application even more efficient.
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